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XIII. N 
1689. P F9CEEDINGS in A 
3 upon the Caſe of Jay and To ham; 
and the Defence made by Sir Francis 
Pemberton, and Sir Thomas Jones, for 
their Judgment given therein, 1 Wil. & 
Marie. Page 1. 
XLII. | x 
$691. Proceedings before the Houſe of | Lords, 
| (from January 7, to February 17, fol- 
lowing) between the Duke — Dutcheſs 
of Norfolk, 42 the Duke's Bill, en- 
to 


tituled, An A diſſolve the Marriage, 
Sc. 3 Wil. & Mariæ. 


r. 45 
1692. The Trial between Henry Duks of Nor- 
folk, Plaint:ff, and John Germaine, 
E/q; Defendant, in an Aclion of Treſ- 
— $ on the Caſe, at the Court of King's 
ch, at Weſtminſter, 4 Wil. & Mar. 


Page 2 12 


Page 7. 


XL. 


0 ien. The Proceedings againſt the Bi of Ro- 
| cheſter, before the Lords of the Privy- 
Council, in relation io a Plot, to reſtore 

King James the Second. 4 Wil. & Mar. 
Page 37. 

| dun. b 

1 Proceedings ainſt Charles Knowles, E 
65 ( — _ Earl of Banbury) 2 
the Murder of Philip Lane.” Gent, 

4&;z Wil. & Mariæ. Page 50. 


| SENSE © - 

1692. The Trial of William Anderton; Printer, 
before the Lord Chief Juſtice Treby, 
Baron Powell; Sir John Fleet, Knight, 
Lord Mayor; and Sir Salathiel Lovell, 
* Knight, Recorder, at the Old Bailey, 
* High Treaſon. 5 Wil. & Matiz. 

| Page 63. 
XLVIII 


and Admiralty, in relation to the Trials 
of John Golding, Thomas Jones, John 
Ryan, Datby Collins; Richard — 
Patrick Quidley, John Slaughter, and 
Conſtantine De Hartley; as Pirates, 
though acting under King James the Se- 
rond's Commiſſion. 5 Wil. & Marie. 
e 73+ 


XLIX. 
1701, +702: Reſolutions of the Houſe of Lords 
on ſeveral Books, &c. 13 Wil. & Mariz, 
& 1 A. Page 78. 


1 The Nase ene Bar of the Hue 
Commons, upon the Complaint of Sir 

ohn Pakington; Bart. againſt William 

Lord Biſhop of Worceſter, and Mr. 


e. Lloyd, bis Son; with the Pro- 
 teedings of the Houſe of Commons there- 


upon. 2 A: * 


- 


W ? Ty 1 * 


1053 Proceedings before the Lords of the Council 


The ſeveral TRI ALS, Se. aonnidet 
1. the. Eighth [Supplemental] VoLuME, 


LL. 


1703, 1704. Proceedings in the Houſe of Com- 


mons, Houſe of Peers, and in 2 Caurt 


of Queen's Bench, in the great 2 
eg. . 


Aſhby and White, &c. 2 & 3 Ann. 
| Page 89. 
8 LI. | 
1703. The Proceedings in tbe Houſe of Peers, and 
Houſe of Commons, in the Caſeof Charles 
Bathurſt, E/ 2 & 3 Ann. Reg. 


Page 175. 
Lin. 


1702. The Trial of Nathaniel Denew, Gent. John 
Merriam, Gent. and Richard Britton, 

Gent. at the Queen's Bench Bar, for 

an Aſſault and Conſpiracy, with an In- 

tent to wound and beat, &c. William 
Colepeper, Eſq; before the Lird Chief 

. Tufice Holt. pairs 75 
ge 178: 


av. 
190k. The, e we | the Lords of - the 
N Council, be Send, againſt David 


Baillie, for defaming ibe Duke of 
2 and the 0 1s of An- 
ile, G. 2 & 3 Ann —_ 

4 195. 


| LV. 
1704: 2 be Trial of Capt. John Quelch, and others 


135 Company, &c. for ſundry Piracies, 


beries, and Murder, committed 
= Subjects of the King F Portugal, 
her Majeſty's Ally; on the Coaſt of Bras 
fil, &c. at the Court-Houſe at Boſton. 
3 Ann. Reg. Page 205. 
LVI.” 


1710: The Trial of Daniel Dammaree, a Water- 


man, for High Treaſon, in letying War 
in the Kingdom againſt the Queen, under 
Pretence of pulling down Meeting - Houſes. 
9 Anh. Page 21 by 


LVII: 

N The Trial of Francis Willis, 4 Footman, 
for High Treaſon, in levying open Wat. 
againſt ber Majeſly, in the Tad 
under Pretence of pulling down Meeting 

- Houſes, 9 Anne. Page 250. 
LVIII. 

1710. The T rial of Geor 

N for High 7 reaſon, tn 


open War againft ber Majeſty, in the © 


Kingdom, under Pretence of pulling down 

Meeting: Houſes. 9 Anne: 
| | | Page 267. 
LIX. 


. 1724; The Trial of Edad, Arnold, for Felony 


wilfully ſhoots 


(in malicioufiye 
the Right Honourab be 


and wounding 


4 Onſlow,) at the Mees beld 2 


ingſton upon Thames, in Surry, be- 
fore the Honourable Robert Tracy, Ef; 
one of his Majeſty's Juſtices of the Court 
of _ Pleas. 10 Gebr. I. 


734008 


Purchaſe, 4 Ser | 


Page 290. 
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"An APPENDIX. 


OM Tkiais, RECORDS, AxGumints IN Law. 


DyinG SPEECHes, (Ft. relating to the foregoing [Eight 
Volumes of ] Trials and 


Number l. Number IX. 
. E Arraignment of Sir Thomas Wiat, The Speech and Deportment of Col. James Turner, 


Knight, at Weſtminſter, 14 Mar. 1 Mariz 
Reg. 1554- | Page 325. 
Number II. 


Powrie, George Dalgleiſn, John Hay, Yourger, 
of Talo, and John Hepburn, of Bowton, con- 
cerning the Murder of the King, Queen Mary's 
Huſband ; with their Trial and Sentence. As alſo, 
the Declaration ef Nicholas Hubert, 2 F rench- 


Murder, and other Matters. Page 327. 
[This is the beſt and fulleſt Account of the 


Murder of King Henry Darnley, ever 
publiſh'd, and ſhould be read after the 
Trial of James Earl of Bothwell, in 


Vol. 1. pag. 78.] 
Number III. 
be Indifitment of Thomas Duke of Norfolk, for 
High Treaſon. Page 335. 
[To be read before his Trial, Vol: 1. p. 82.] 


Number IV. 


The bringing Sir Walter Raleigh 10 Execution, 
| his Sentence bad lain dormant ſo many 

3 Page 339. 

[To be read after his Trial, Vol. 2. p. * 1 


Number V. 


The Argument of William Prynne of Lincoln's- 
Ian, Eq; Banc.' Regis, in the Caſe of the 
Lord Connor Magwire, Baron of Ineſkellin, 
in Ireland, (the chief Contriver of the late Iriſh 
Rebellion, and Maſſacre of the Proteſlant Eng- 
liſh,) againſt whom be was afſign'd Council by 
both Houſes of. Parliament, 20 Car. I. 


Page 341. 
+ [To be read after Lord Magwire's Plea, in 
Vol. 1. p. 929. 
Number VI. 


* - The Dying Speech of Mr. Peter vowell, executed 
July 10. 1634. Page 365. 
To be read after his Trial, Vol. 2. p. 217.] 


Number VII. 


I true and impartial Relation of the Death, (and 
Dying Speech) of Mr. John Gerard, who was 
beheaded on Tower-Hill, July 10, 1654. Pub- 


A 24d by bis Friends. Page 366. 
HB [T0 be read after his Trial, Vol. 2. p. 217.] 
6 Number VIII. 


The Trials, Bebaviour, and Dying Speeches of Col. 
Okey, Col. Barkſtead, and We Cet E/q; 
April, 1662. Publiſ/4 by their Friends. 
Page 369. 
[To be read after the Trials of the Regi- 
Ccides, Vol. 2. pag. 413.} 


The Examinations and Depoſitions of William 


man, commonly call'd Paris, in relation to that 


at bis Execution in Leadenhall- Street, Jan. 21, 
1663. who was condemn'd for Felony and Bur- 
glary, in breaking open the Houſe, and robbing of 
r. Francis Tryon, Merchant, in Lime-Street, 
London. Page 381. 


[To be read after his Trial, Vol. 2. p. 523.] 
Number X. 
The Behaviour and Speech of Mr. John Twyn, at 
his Execution. Page 38 6. 
[To be read after his Trial, Vol. 2. p. 534+] 


Number XI. ſ 


The Earl of Clarendon' s Vindication of bimſelf 
againſt the Articles of 7. reaſon, exhibited againſt 
him in Parliament. | Page 387. 

[To be read after the Proceedings againſt 
him, Vol. 2. page 580.] 
9 Number XII. ? 

The Proceedings before the Lords of the Articles, &c. 
in Scotland, againſt Charles Maitland of Hal- 


ton, Treaſurer-Depute, for Perjury, in having 
given 4 falſe Teſtimony, at the Trial of James 


Mitchel. Page 436. 
[To be read after Mitchel's Trial, Vol. 2. 
pag. 636. 


Number XIII. 


An Account of the digging up of the Quarters of 
William Stayley, lately executed for High Trea- 


ſon, for that his Relations abuſed the King”s 


Mercy. Page 439. 

[To be read after S/ayley's Trial, Vol. 2. 
Pag. 656.] 

Number XIV. 
Mr. Ireland's Speech at bis Execution, Page 440. 
[To be read after his Sentence, Vol. 2. 
pag. 720.] 

Number XV. 


An Account of (together with) the Writing 1 6 
that was found in the Pocket of Lawrence Hill, 
at the Time be and Green were executed for the 
Murder of Sir Edmondbury Godfrey. P. 441. 

[To be read after their Sentence, Vol. 2. 
pag · 787. 
Number XVI. | 

A Relation of My. Berry's Behaviour and Diſcourſe, 
from Seven in the Morning, *till he was executed. 
Written by Mr. Wilſon. Page 442. 


Number XVII. 
Mr. Samuel Atkins his Account of bis Examinga- 
| tion before the Committee of Lords, appointed to 
examine after the Murder of Sir Edmondbury 
Godfrey. Page 443. 


[To be read before his Trial, Vol. 2. p. 788.) 
Number 


% ABPENDIS. oe” oP 


Number XVIII. G Number XXVI. 


* 1 * Y 


gane FW upon the late Trials of Sir George _ 4a — and making 4 the 3 
a Corker, and Marſhall. Page 453. of Filliani Ruſſel, Ee: n call d Lord 


enn be read after ¶Mateman s Trial, Volba. Ruſſel, Page 471. 
Pag. 957+] l [To be read ar his Trial, Vol. 3.] 
Number xIx. 92719 Number XXVII. 


be Lord Chief Juſtice Scroggs his Sperch in the Ju A for annulling and making void the Attain- _ 


Far 3 wes rc Gn der of Ae Sidney, E.: Page 472. 
erm, 1679, occaſion the many 

Pamphlets publiſh'd againſt Law, to the Scan- _ [To he reed after his Trial, Vol. 3. 

dal of the Government, and publick Fuſtice : Number XX VIII. 


Together with what was declared at the ſame An AR for reverſing the Attainder of Henry Cor- 
Time, on the ſame Otcafion, in open Court, by  niſh, Eſq; late Alderman of the City of London. 
| Mr. Jalice Jones, and Mr Fuſtice Dolben. | Page 473» 


] Page 457. Tobe read 's Trial; Vol. 
[xo be read after IVakemai's Trial, Sc. in [! 0 | after Mr. Corniſh's ol. 3.] 
Vol. 2.] | Number XXIX. 


Number XX. The 2 Petition 15 Titus 2 D. D. to the 
_— walk 8 ; T2 Cad Spiritual T the Commons 
Mr. Thwing's Speech, at bis Execution at York, aſſemble T Parti _— b. the — 


P ape 459. thereon, P 
age 474+ 
[To be read after his Sentence, Vol. 3. [To be read after Oaters Trial, Vol. 3. 
pag. 89.] and 4.] 
Number XXI. | Number XXX. 


The Examination of Capt. William Bedlow, de- Infomation cat N ee cles. cons cat 


ceaſed, relating to the Popiſh Plot; taken in bis 

- laſt Sickneſs, 5, Sir Francis North, Chief Ju- . W 00 8 yr; — 
ice of the Court of Common- Pleas : 7 gelber — 5 i # wok = he = Ruſſel, 
with the nero Sir Francis North, at tbe ory Sir Thomas. Armſtrong; Mr. Cora 
Council- Board; and the Letter of Sir Francis niſh; wr” Add whereof a Report — made by 
North to Mr. Secretary Jenkins, relating to —_ Right e the Pt of Stamford, 
his Examination. Peruſed and Sign d, accord- upon the 20th Day of December, 168g: 


ing to the Order of the Houſe of Coommns, * Page 476; 
Sir William Williams, Speaker. Page 460: ; 2 
| r T v 
[To be read after the Trials for the Popiſh anime ä 
Plot, Vol. 2.] | : 
| . A true Copy. of Part of \that Paper which Mr, 
Number XXII. bi Aſhton /eft Z 4 Friend's Hands. Page 482. 


The bumble Petition of the Lord Mayor, Aldermen, gs | 
and Commons of 4 City of London, in Com- [To be read after his Speech; Vol. 4. p. 484.] 


mon Council aſſembled, as it was preſented to Number XXXII. 
His Majeſty in Council, at Windſor, 1683. A true Account of the Behaviour, Confeſſion, and laft | 
Together "with the Lord Keeper North's Speech. dying Speech of Capt. Harriſon, with the Paper 
Page 402. be livers | at the Place of Execution, relating 6 
[To be read before the Entry of the Judge- ibe Murder of Dr. Clench. Page 484. 
' ment on the Qyo Warranto, Vol. 4. p. 851.] [To be read after his Trial, Vol. 4. p. 5o1.] 
Number XXIII. Number XXXIII. 


An Antidote againſt Poiſon : Compoſed of ſome © The Caſe Spencer Co 5 E/q; John Marſon, 


Remarks npon the Paper, printed by the Di- Ellis Stephens, and William Rogers, Gent. 


rection of the Lady Ruſſel, and mention d ta +  Publiſo'd'by thei. Ne 


bave been deliver d by the Lord Ruſſel to the. The Caſa of Mrs. Mary Stout, Widow. P. 488. 
Sheriffs, at the Place of Execution. By Sir Bar- The B rd 2 e ſeveral brief 
tholomew Shower. 32 Obſervations on a late — Trial, (Mr. Cows 


Vol. 3. P. 60% N tout. Page 490. 
Number XXIV. A Reply to the Hertford Letter z wherein the Caſe, 


The bumble Petition of Algernoon Sidney, E of Mrs. Stout's The is more particularly con- 
| preſented to bis Majeſty. AM Page Pa ider d; and Mr. Cowper vindicated from the 
[To be read after his Trial, Vol. 3. p. 738.] — Accuſation of being accgſſa to the 


Page 497. 
Number XXV. x | 
|. Some Obſervations on the Trial of Spencer Comper, 
A Copy of the Paper delivered to the Lord ah J Marks, Ellis — — and William 
North, the Lord Chief Juſtice Jeffery Rogers, that were tried a: Hertford, about the 
My. Attorney General, by the Lady Arm — Murder of Sarah Stout; together with other 
on the behalf of ber Huſband, Sir Thomas - Things relating thereto: Page 306. 
Armſtrong. | Page 40. All to be read after their Trials, Vol. g. 
[To be read after his Trial, Vol. 3. p. 897.] pag. 232.] 


Fra 
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= 
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1 Number XXXIV. 
A State of the Proceedings in the Houſe of Com- 
manu, with relation to the limpeach'd Lords, 


1701. | Page 512. 
[To be read with the Lords Proceedings, 
Vol. 5.] Is | 


| Number XXXV. 
Proceedings in the Houſe of Commons, and Houſe of 
Lords, relating to James Boucher, Gent. | 

| Page 536. 

[To be read before his Trial, Vol. 5. p. 510.} 


Number XXXVI. | 
An Account of what paſs'd moſt remarkable in the 
Seffion of Parliament, 1709, in the Houſe of 
Commons, relating to the Caſe of Dr. Henry 
Sacheverel. | Page 557. 
[To be read as an Introduction to the 
Doctor's Trial, Vol. 5. pag. 645.] 


Number XXXVII. 
The Addreſs to Her Majeſty Queen Anne, and the 


Opinions of the Judges, relating to the Power of 


Page 369. 


10 
Number XXXVIII. 


- . 7 m— 


4 Declaration, Ind by Archibald Hutcheſon, 


Eſq; and given to ſeveral of his Acquaintance, 
ſoon after he had peruſed the Examination of 
Chriftopher Layer, in the Appendix to the Re- 
port of the Secret Committee; in which Layer 
bas made Mention of bis Name, as one of Bur- 
ford's Club, which the ſaid Layer, in bis Exa- 
mination, ſaith; he was told by one Plunket. 
Alſo the Declaration of William Earl Cowper; 


ſhewing, That the Matters tontain'd in ſome 


Hear-ſays relating to him, in the Examination of 
Chriſtopher Layer, are falſe and groundleſs. 


| 3 Page 571. 
{To be read after Layer's Examination, in 
Vol. 6.] £540] 
Number XXXIX. 


The Method of Proceedings upon the T1 rial of a 
Peer. 


Page 572. 


| 2 
A Com pleat 


This Day is Publiſhed, 


Printed on a fine large Paper, in Folio, (with the Reſolutions and Determinations of the Houſe of Lords, 
in the ſeveral Controverted Caſes, ) a 


ROCEE DIN GS, PRECEDENTS, and ARGUMENTS, on CLaims and 
ConTROVERSIES, concerning Baronies by Writ and other Honours. | 
WITH THE | 
ARGUMENTS of Sir ERAN Is Bacon, Sir Henay MonTaov, the Lord Chief Juſtice 
Carw, the Lord Chief Juſtice Bx amesTox, Judge Doppio, Judge RorLizs, Mr. Szlozx, 
Sir H ENR act Fincn, Mr. MonTacv, (afterwards Lord Chief Baron) Sir WiLLiam Joxxs, Sir 
WILLIAM Dvevpale, Mr. OrrLety, Sir Epwazan Nox THEY, Sir Tromas Powis, and others, 
Publiſhed from the Manuſcript Collections of RoszxT GLover, Eſq; Somerſet Herald; Sir 
WiLL1aM DucpaLE, Garter King of Arms; Gzzcory KING, Eſq; Lancaſter Herald; SamvzL 
STEBBING, Eſq; Somerſet Herald; PETER ILE Nzve, Eſq; Norroy King of Arms, and others. 
e - With an APPENDIX, . ; 
Containing ſeveral Papers copied from the Bodleian and Aſhmolzan Libraries at Oxford, &c. 


. * * : 
Printed for C. BaTavzsr, overlagainſt St. Dunſtan's Church, and fold by E. Wirazxs, at the 
>. Temple-Gate, in Fleet-Street. 
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4a, 


R. Tepbam, Serjeant, attending 
ex the Houſe, having by his Peti- 


== cuting the Orders of the Houſe; 
und chat having pleaded thoſe 
| Orders to the Juriſdiction of 
the Court of King's Bench, his Pleas had not 
been allow d, but Judgment was given againſt 


him: The Houſe refetd the Examination and 


Conſideration of this Matter to the Committee 


of Privileges. Accordingly the Committee met 


and examin'd the Matter. | 
+ Sabbati 65 Juli, 1 Will. & Mar: 


: 
14 


Col. Byrch-reportgd che Fact as it appear'd to 


the Committee, with the Opinion of the Com- 
mittee thereupon, with which the Houſe agreed, 
in theſe Words. 1 


That the Houſe doth agree with the Com- 


4 mittee; That the Judgment given by the 
„Court of King's Bench in Eaſler Term, 34 
* Car. II. Kegis, upon the Plea of Jobn Topham 


(at the Suit of Jobn Jay) to the Juriſdiction 
of that Court; and alſo the Judgments given 
_ *5 againſt the ſaid Mr. | Topham, at the Suit of 


Samuel Verdon, Jobn Hiljard, Thomas Staples, 


© Richard Hhyub, John Nelſon, Thomas Herbert, 


. _ Nathaniel Reading, and Richard Harneage, are 


* 


Vor. VIII. 


1 


« illegal, and a Violation of the . 


tion complain'd, That he had 
deen a great Sufferer by ſeveral 
ED Proſecutions at Law for exe- 


— * 
A — „ T” yy ed * 


> # as 


« Parliament, and 
Parliament. 


pernicious to the 
a: bes 


The Houſe being inform'd, That Sir Francis 
Pemberton and Sir Thomas. Jones were Judges of 
the King's Bench at that Time, order d them to 
attend upon Wedneſday next following. 7 


Mercurii 10 Juli 1669. 


The Houſe being inform'd, That Sir Runa 


Pemberton and Sir Themas Jenes attended, pur- 


ſuant to the Order of the Houſe; Sir Francis. * 
Pemberton was firſt brought in, and Mr. Speaker 

ſpoke to him to this Effect. — | 
Mr. Speaker.” The Houſe has been acquainted, 


there was an Action brought in the King's 


Bench in Eaſter Term, 34 Car. II. by one 


againſt Serjeant Topham. To which Action 


ay | | 
be pleaded the Juriſdiction of this Houſe; and 


that it proceeded to a Demurrer, and the Plea 
was over-rul'd by you as Chief Juſtice ; ſo the 
Houſe has ſent for you ta know upon what Ground 
you did it. LIES 155 
Sir Francis Pemberton. Sir, I know nothing cf 
this Action, I have been out of the Court no- 
ſix Years this Vacation. If I ſaw the Pleadings, 


it may be I might give you ſome Account of it, 


but I can't remember ſo many thouſand Actions, 
as were brought at that Time. But if you will 
let me know what the * is 1 Se IO. 

5 ut 


XIII. Proceedings in Parliament upon the CASE of JaY aid 
Tornam; and the Defence made by 


| Sir Francis Pemberton, 
and Sir Thomas Jones, 


for their Judgment given therein. 


of * 
ts of 


* 


e424 


a 


_ 
4 ki 
) 
3 
9 be 4 
= 
+ & 
3 
o 
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— 42 
- * 


but I can give you a good Account of it. You 
ſay, Sir, he pleaded the Juriſdiction of this Houle, 
Mr. Speaker. That is, there was a Plea to the 


' Juriſdiction of the Court of King's Bench, That 


it was done by Order of this Houſe, fo it con- 
cerns the Juriſdiction of this Houſe. 

Sir Francis Pemberton. This is quite new to 
me, ſor I know not what. I was ſent for. You 
were pleaſed to ſummon me to attend, but I did 
not know for what, nor do I remember any ſuch 


ction brought by Jay; I remember only an 
ps roar ups a} wage 3 but you ſeem'd to make your Aſſertion general, 


Action was brought by * Verdon againſt Topham. 
And I remember there was a Motion made to us 
for a new Trial in the Caſe, where there was 
500 l. Pamages given: And we did give them a 
new Trial, for we thought it monſtrous and un- 
reaſonable Damages. 1 
Mr. Speaker. There were ſeveral Actions 
brought, but that which the Houſe would be in- 
form'd of, is the Action that was between John 
Fay and Fohn Topham. 

Sir Francis Pemberton. Under Favour, I can 
fay nothing to this Action; but this I can ſay, if 
the Defendant ſhould plead he did arreſt him by 


. the Command of this Houſe, and ſhould plead 


that to the Juriſdiction of the Court of King's 
Bench (I can fay nothing to this particular Ac- 
tion, but) I think, with Submiſſion, I can ſatis- 
fy you, that ſuch a Plea ought to be over-ruled, 
and I take it, the Law is very clear as to this; 


but as to what is laid to my Charge, with reſpe& 


to this particular Action, if you pleaſe to give me 

ſome Time to look into the Records of the Court. 
Mr. Speaker. 

if you pleaſe to withdraw, and then give you 

their Refolution. 2255 

Sir Francis Pemberton witharaws, 
Sir Thomas Jones brought in. 

Mr. Speaker. Sir Thomas Jones, the Occaſion 

the Houſe ſent for you is this: They have been 


- acquainted, that in the Time of King Charles 


the Second, in the thirty fourth Year of his 


Reign, there was an Action brought by one 7a 
againſt Mr. Topham, that then was, and now is, 


Serjeant of the Houſe of Commons. To which 
he pleaded, That what he did was by Order of 
the Houſe; and this he pleaded to the Juriſdiction 
of the Court of King's Bench at that Time; they 
deſire to know if you gave the Judgment, and 


upon what Reaſon. 


Sir Thomas Fones. *Tis fo long ago I do not 
remember it, tis above ſeven Years ago, and 1 
had not Notice at all of the Cauſe I was com- 
manded - 7 you upon; whether I did 
give any ſuch Judgment or no, it will appear b 
the Record Al. | 9 

Mr. Speaker. We have examin'd the Officers, 
and they give us an Account, That Sir Francis 
Pemberton was Chief Juſtice, and you another 
Judge then. 

Sir T homas Jones. I was a Judge of the Court 
at that Time, but I cannot certainly ſay, we did 


give Judgment to over-rule the Plea; I hope, if 


ve did, it was according to Law. 
Mr. Speaker. Well, Sir, you may withdraw if 
you pleaſe. | 
| Sir Thomas Jones withdraws. 
Sir Francis Pemberton brought in again. 
Mr. Speaker. Sir Francis — the Houſe 
took Notice when you were in before, you ſaid, 


Ek. 42. Proceedings in Parliament, 


The Houſe will conſider of it, 


. Verdon ', Ce in Sir Tho. Jones's Reporte, p. 208. 


IW. M. 


when an Order of this Houſe was pleaded to the 
Juriſdiction of the King's Bench, you conceived 
by the Law it ought to be over- rul'd; and that 
you could give thoſe Reaſons that would fatisty 
the Houſe it was ſoz they expect you ſhould. give 
them now. ; a \ 

Sir Francis Pemberton. Mr. Speaker, as to/ this 
Queſtion concerning this particular Caſe, I know 
nothing, I know not what the Pleading was. 

Mr. Speaker. The Houſe does not expect any 
thing of your Anſwer as to this particular Caſe; 


and therefore they deſire to hear what you can ſay 
as to your general Aſſertion. 

Sir Francis Pemberton. To ſatisfy the Houſe 
of all together, I would deſire to look into this 
particular Caſe; for I do not know whether I 
was Judge or not then: If they will give me 
ſome time, I will give them an Account of the 


whole. 


Mr. Speaker. The Houſe expects to have ſome 
Account now of what you ſaid, that a Plea to the 
Juriſdiction of the Court of King's Bench ought 
to be over-ruled. 

Sir Francis Pemberton. If they pleaſe, ſince they 
charge me with this particular Caſe, I will anſwer 
to the whole together. | 

Mr. Speaker.” Well, Sir, if you pleaſe to with- 
draw. ' 

Sir Francis Pemberton withdraws. 
f He is brought in again. 

Mr. Speaker. Sir Francis Pemberton, the Houſe 
did take Notice that you did affirm here, that if 
an Order of this Houſe was pleaded to the Juriſ- 
diction of the, Court of King's Bench, that it 


' ought to be over-ruled, and that you take the 
Law to be clearly fo, and that you thought you 


could ſatisfy the Houſe in that Point. This is a 
general Aſſertion, and they require nothing as to 
the particular Caſe; but they do require you, 
that you would give them your Reaſons why you 
maintain this Opinion. | 8 

Sir Francis Pemberton. The Queſtion that was 
put to me by yourſelf was a new Queſtion to me: 
1 heard nothing concerning it; nor did I know 
what it was that would be put to me. I did tell 
you my preſent Apprehenſions of the Caſe you 
put; I did not ſpeak of an Order of the Houſe 
in general, but the Order that was in this Caſe, 
of- the Order of taking him into Cuſtody : That 
was the Queſtion 1 to me. I had no 
Reaſons to ſpeak of the Orders of the Houſe in 
general, I can give no Account of them; but 
"tis quoad boc, Whether the Order for taking 
him into Cuſtody was pleadable to the Juriſdic- 
tion, I did apprehend by the Law it was not 
pleadable: If I was underſtood in any other 
Senſe, I beg your Pardon, far I ſpake it quoad 
hoc. The Caſe of Jay tis, I think, which was, 


It being the Order of the Houſe to take him in- 


to Cuſtody, that being pleaded to the Juriſdicti- 
on of the Court of King's Bench, whether that 
ought to be allow'd or no? Therefore if it be 
look'd upon as if I ſpake in general, I did not 
adapt my Words as I ſhould, but that is my 
Meaning. | 


Mr. Speaker. That comes much to the ſame 


Purpoſe, under Favour: You ſay, an Order, of 


this Houſe being pleaded in this particular Caſe 
to the Juriſdiction of the King's Bench, that Or- 
der ought to be over-ruled, Wh" 


C 
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Ky = Francis Pemberton, I beg your Pardon, the 
a. N 
Mr. Speaker. Ay, the Plea. | 

Sir Francis Pemberton. It muſt be ih Caſes of 


like Nature, I do not make ſuch a general Aſ- 
ſertion, (but y=_ as to this particular Caſe) I 
w 


do not know 
the Houſe won't deſire my Opinion in that, I 
did not dream of it; we were upon this ſingle 
Point. And I muſt tell you, I did not appre- 
hend any ſuch Thing would be put unto me, 
As to the Juſtification of this, I can't, may be, 
vpon the ſudden be prepared with ſuch Reaſons 
as will ſatisfy the Houſe; if they put it upon me 
= tell my preſent Apprehenſions, that is another 
in 


8. | 
Mr. Speaker. I believe the Houſe will be wil- 
ling to hear your preſent Apprehenſions. 

Sir Francis Pemberton. That may be with ſome 
Prejudice to the Law, I only tell you my preſent 
Apprehenſions: If you will give me Time to 
give you my Reaſons, I will give you my Rea- 
ions as well as I can; but you cannot expect I 
mould be furniſt'd with ſuch Reaſons now, as I 
may upon further Thought. 


I muſt premiſe this to you, That the Juriſdicti- 


on of this Houſe I do not take to be in queſtion, 


nor the Validity of their Orders. I think there 


is no. Judge, that- underſtands himſelf, but will 
allow the Privileges of this Houſe, they are the 
Privileges of the Nation, and we are all bound 
to maintain them as much as any Member of the 
Houſe. 
But the Queſtion is here now de modo. *Tis 
on all Hands, 'the taking him into Cuſto- 
dy is juſtifiable; but the Queſtion is (de modo) 
| whether pleadable by way of Juriſdiction, or in 
Bar 3 24 do not look upon the Pri- 
vileges of this Houſe as at all in- Queſtion; I 
only ftate what I apprehend the Caſe and Mat- 
ter to be. If the Houſe preſs me to declare my 
preſent . of it, I muſt deſire I may en- 
large myſelf, if there be Occaſion for it; it can't 
be expected I ſhould be prepared to anſwer all 
Things. | 
Mr. Speaker. There is no doubt the Houſe will 
not tie you up. 

Sir Francis Pemberton: The Queſtion is of the 
Manner of pleading this Order of the Houſe ; 
and the Queſtion is, Whether it may be to the 
Juriſdiction of the Court, or not? 

And, under Favour, I have always taken it, 
that ſuch a Plea could nat be pleaded to the Ju- 


riſdiction of the Court, but *tis a good Plea by paſs 


way of Bar. Any Man that underſtands -the 
Law of England, makes a wide Difference be- 
tween the pleading to the Juriſdiction, and in 
Bar: And I muſt tell you, that I take it, that 
nothing which is pleadable in Bar is pleadable to 
the Juriſdiction, they are ſeveral Manners of 
Pleading. The Juſtification here is a proper 
Matter of Bar, and *tis a good Juſtification ; but 
whether the Court ſhall be excluded their Juriſ- 
diction, that they ſhall not know whether this be 
true or no, is the Queſtion ? For if this be plead- 


cd to the Juriſdiction, there is an End of it. 


Whether Mr. Topham had ſuch an Order or not, 
can't be a Queſtion upon a Plea to the Juriſdicti- 
on, for the Hands of the Court are tied up; and 


therefore whenever there is a Plea to the Juriſdic- 7 
further Reaſons they could for the Maintenance 


tion, becauſe the Court cannot examine the Fact, 
they {wear to their Plea, 


far that may go; and I hope 


pon the Caſe of Jay and Topham. 3 | 


Now here *tis allow'd by all People living, I 
think no Judge ever denied it, that the Order of 


this Houſe was ſufficient to take any one into 


Cuſtody. No Judge, I preſume, ever thought 
otherwiſe ; but if this be pleaded to the Juriſ- 
diction here, the Hands of the Court are cloſed : 
So that whether he had ſuch an Order or not, is 


not to be.enquired of by the Court. But if it be 


pleaded in Bar, ſo 'tis a good Bar, and he wilt 
have as much Advantage as any, and all People 
muſt allow *tis a good Bar. Therefore I would 
= you that you would confider, that in this 
Cale here is nothing of your Privileges, nothing 
of the Juriſdiction of this Court is call'd in que- 
ſtion, but only the Manner of making uſe of it. 
There are Acts of Parliament; he that does any 
thing under an Act of Parliament, does it under 
as high an Authority, as he that acts under the 
Authority of this Houſe, for that is the Autho- 


rity of this Nation. Yet in thoſe Caſes, though 


you are tender that none be prejudiced acting by 
that Authority, yet you have never made any 
Proviſion that it might be pleaded to the Juril- 
diction. In the Caſe of the Commiſſion of Sew- 
ers, where they juſtify by dap Authority, and 
the whole Nation's, though you have allowed 
them as beneficial a way of Pleading as can be, 
yet 'tis by way of Bar, not to the Juriſdiction of 
the Court. They ſay it is done by the Authori- 
ty of the Commiſſion of the Sewers, but they 
do not plead it to the Juriſdiction. This I did ia 

urſuance of the late Act for Sewers, and there- 


ore you are to examine it no further. This ne- 


ver was allowed, nor the Parliament deſigned no 
ſuch Thing. 5 ws, 

In this Caſe, if Mr. Topham comes and pleads 
this by way of Bar, no\Court will deny bur it is 
a Juſtification, he has anſwered to the 
Thing, and juſtified what he has done. Your 
Authority will be allowed, but the Queſtion is, 
Whether this ſhall ſtop the Court that they ſhall 
not examine it? For any Man living —— 
ſuch a Plea. Now the putting him to plead this 
by way of Bar, is only to ſee whether what he 
hath pleaded is true. As to all other Caſes, when 


you allow that where they do any thing in Pro- - 


ſecution of an Act of Parliament, they ſhall give 


the general Iſſue in Evidence, this is by way of 


Bar, you do in no Caſe ouſt the Court of its Ju- 
riſdiction. The King's Bench hath a general Ju- 
riſdiction to examine the Things that are done 
whether fairly or not. This Plea is allowable, 
and ought to be allow'd to any Action of Treſ- 
to be brought. But, under Favour, I muſt 
ſubmir ir to you : I take the Law to be manifeſtly 
plain, That by way of Plea to the Juriſdiction it 
cannot be, but it ought to be over-ruled, to put 


him to plead it by way of Bar, where he will 


have as full Advantage. This is my preſent Ap- 
prehenſion. : "0 | 
Then Sir Francis Pemberton being witharaton, 8 

Queſtion was put for adjourning the' Debate, and 

it paſs'd of the Negative; and the Houſe 

* — Orders and Proceedings of the 
Houſe being pleaded to the Juriſdiction of the 
Court of King's Bench, ought not to be over- 
« ruled. | 9 714 
And Sir Francis Pemberton, and Sir Thomas 
ones were order'd to attend again, to give what 


of their Judgment. 


— — _ — 


Veneris 


EC 


+ 
| Feneris 19 Julii 1689. 
Sir Francis Pemberton and Sir Thomas Jones at- 
tending, Sir Francis was firſt brought in. 

Mr. Speaker. Sir Francis Pemberton, the Houſe 
appointed 'you to attend formerly (but they have 
been prevented by other. Buſineſs) to give the 
Reaſons of your Judgment int” Fay & Topham. 

Sir Francis Pemberton. Mr.. Speaker, This Caſe 
was an Action of Treſpaſs, and it was brought 
by Fay againſt Topham, for arreſting and detain- 
ing him in Priſon by the ſpace of ten Days, and 
keeping him till he paid him 3o/. to let him out 
of Priſon, by which Means many of his Affairs 
were loſt, and left in that Time undone, which 
is a common Action at Common Law. 

To this the Defendant he comes and pleads, 
That there was an Order of this Houſe, made in 
March, 32 Car. II. (the Action is in the 34 in 
May,) for taking of this Jay into Cuſtody, and 
to bring him to the Bar of the Houſe; and ſays, 
that by virtue of that Order he took him and de- 
tain'd him, with an Intention to bring him to the 
Bar of this Houſe. And this he pleads to the 
Juriſdiction of the Court, that the Court had no- 
thing to do with it, nor ought further to exa- 
mine this Matter. And upon that there was a 
Demurrer, and upon the Demurrer it was by the 
Court adjudged, that he ſhould anſwer over ; 
that is, that he ſhould plead in Bar of the Acti- 
on: And this is all that I can diſcern by the 
Caſe. 

Now, Sir, as to the Reaſons, ſince this Houſe 
zs pleaſed to command me, I will ſhortly tell you 

what my Apprehenſions were, and upon what 
Account we went in this Caſe” When this Acti- 
on was pleaded to the Juriſdiction of this Court, 
I conſider'd, and could find no Judgment at all 
inſt the Juriſdiction of this Court in any ſuch 
Caſe, nor any Vote of this Houſe, or any Thing 
or Order againſt it at all. The Caſe that came 
neareſt it, was the Caſe of Sir John Elliot, where 
there was an Information for ſome Miſbehaviour 
in this Houſe, againſt Sir Jobn Elliot, and others: 

They did there plead to the Juriſdiction of the 
Court, and there the Court over-ruled it. It is 
true, afterwards, upon the Return of King 
Charles II. there was a Writ of Error brought 
upon that Judgment, and Errors aſſign'd in the 
Lords Houſe, and the Judgment was reverſed ; 
but there was no Error aſſigned in over-ruling 
the Plea to the Juriſdiftion of the Court, but 
only this, chat it was in the Body of the Infor- 
mation ſaid, That they did ſpeak ſome Words 
in Parliament which the Court of King's Bench 
could not try, becauſe by the Judgment of the 
Lords Houſe they were not cognizable at Law ; 
for the Members of this Houſe have always had 
a Freedom of Speech here: And upon that Ac- 
count it was reverſed. _ But I muſt tell* you, that 
in my Lord Vaugban's Report he did allow, that 
as to the Miſcarriage: that was alledged in laying 
Hands upon'the Speaker, the Court of King's 
Bench had a Juriſdiction. Vide Vol. 7. 

And finding no Footſteps of Law, nor any 
thing of this Honourable Houſe that could di- 
rect us, I did conſider then what was reaſonable 
and fitting to be done; I knew we had a Juriſ- 
diction in the Caſe of ſuch an Action as this is, 
and 1 found the Objection againſt it was only 
one: That this Houſe was a ſuperior Court, of 
a higher Nature than the King's Bench, and of a 


* 


Matter in Evidence. 
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greater Authority; and that the King's Bench 


had nothing to do to inſpect the Actions of this 


Houſe, or to examine what was done by virtue of 
any Order of this Houſe. And then, on the other 
ſide, I conſider'd, if the Courts of Law could not 
examine it, that there would be a Cauſe ſtruck off 


by a bare Allegation, without any more to do: For 


if we had no Cognizance of it, if we could not exa- 
mine the Matters that were done in Purſuance of 
the Order of this Houſe, how could we impan- 
nel a Jury, and to what Purpoſe ſhould we try it ? 
For it it were found againft him that he had ex- 
ceeded his Authority, if we could not give Da- 
mages for it, what ſhould we examine it for? I 
thought that the Conſequence. of this would be, 
That that which was alledged to be a diſorderly 
Execution of the Vote, mult be ſtruck off by a 
bare Allegation. | 

Sir, This coming before us in a judicial Way, 
and we being to do ſomething in it, either throw 
out the Caule, or over-rule the Plea to the Ju- 
riſdiction; I thought it moſt reaſonable that this 
Thing ſhould be examined in that Court, 

Then I conſider'd, that where Juſtifications 
are made by Virtue of Acts of Parliament, and 
every Body muſt acknowledge that Court is of a 
higher Nature than the King's Bench, yet that 
was not enough to exclude the King's Courts 
from their Juriſdiction. ö 

I conſfider'd in Caſes where Juſtification is made 
by Act of Parliament, there is a Juſtification by 
as high an Authority as this is, that will be al- 
lowed on all hands; for there are not only the 
Orders of this Houſe, but the Authority of 
the Houſe of Lords. Lou have in thoſe Caſes 
fenced the Matter as well as can be imagined, 
and taken as much Care to protect them; given 
ſome Power to plead ſummarily, others to plead 
Not Guilty, and juſtify by giving the ſpecial 
But I never heard that 
there was any Proviſion made for the Pleading 
to the Juriſdiftion, though it was done by a2 
higher Authority: Therefore I thought that 
the high Authority and high Nature of this 
Court, could not exempt the King's Bench, be- 
ing a Court of Law, to examine, whether what 
was alledged to be done, was done in purſuance 
of your Authority, or not ? 

Then I did conſider with my ſelf, that if this 
Plea ſhould be over- rul'd, the Defendant was at 
no Prejudice, for the ſame Matter might be 
pleaded by way of Bar. And it would have 
been admitted a good Bar if true, and he could 
have no Manner of Prejudice that I know of by - 
pleading as the Court directs. We did not queſti- 
on the Legality of your Orders, nor the Power 
of them; but the great Buſineſs was, Whether 
he had pur ſu'd this Order of the Houſe of Com- 
mons, and that was the thing properly exami- 
nable. But on the other Side, it would be a 
monſtrous Miſchief to the Plaintiffs if ſuch a 
Plea was allow'd to the Juriſdiction; for it 
would be agreed on all hands if Mr. Topham had 
abus d his Authority, and done any outrageous 
thing; if, when he had an Order to bring a 
Member to the Bar of this Houſe, he had kept 
him extravagantly, and not brought him thither, 
but exacted Money of him; if the Caſe in Fact 
was fo, it is certain he ought to have been pu- 
niſhed, and to return Damages to the Perſon in- 


jured, ; 
ET Then 
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Then in this Caſe, you know, Mr. Speaker, 
That this Houſe ſometimes hath a Receſs, and 
Parliaments have Intervals. * When this Court 
hath a Receſs, and the Parliament is diſſolved, 
(as there are many Years ſometimes when there 
is no Parliament,) then in the Receſs of Parlia- 
ment, (ſuppoſing there was a 'good Order, and a 
Man had a Damage by the Abuſe of this Order 
in the miſ-execution of it,) 'tis reaſonable this 
Man ſhould be ſatisfy'd. But peradventure a 
Parliament may not come in three or four Years, 
perhaps ſix or — Years, in that Caſe he would 
loſe his Action. 

But that is not all, for in this Caſe if we could 
not examine it, the Man would be without any 
Remedy in the World. So that if one of your 


Officers ſhould abuſe your Orders, the Perſon 


that he hath abus'd could have no Help, if the 


Courts of Law could not help him. This was 


my Apprehenſion: This Court we know may 
examine their Officers ſo as to puniſh them for 
itz but I never heard nor underſtood that this 
Court could go in ſuch a Method as to give Da- 
mages; for, firſt, in this Caſe, the Method of 
the Law would be precluded : We know what 
are the Methods of a Man's obtaining Dama- 
ges; firſt, he muſt prove his Fact by Witnefes ; 
I never heard this Honourable Court did con- 
deſcend ſo far as to give an Oath; next, they 
muſt be afſeſſcd by a Jury: There is no other 
Way as I know of at all: I never knew this 
Court take upon them to aſſeſs Damages at all. 
In the next Place, if they could arrive at the 
Matter of Damages, I never knew any Judge- 
ment given, or 1 awarded for Damages 
by this Honourable Court. So that my Appre- 
benſions were, that unleſs the Courts at Law 
had Juriſdiction of all ſuch Actions as theſe 
were, this Man muſt be remedileſs if he had 
Wrong: On the other Side, he would have 
recovered no Damages if he had none. No 
Man would have ſaid, That the Houſe ſhould 
not have made ſuch an Order, or he ſhould not 
have executed it ſuch a way as you intended it. 
Mr. Speaker, Theſe were my Apprehenſions 
in this Caſe; I conſider'd it as well as I could, 
and did fee a great Miſchief on one Side, if the 
ordinary Courts of Law had no Juriſdiction, 
and could apprehend none if they bad, in ſee- 
ing whether the Orders of this Houfe were 
fairly executed or no, when I am confident that 
none of this Houſe would allow there ſhould 
be any Abuſe of their Order. mo 
Theſe being my Apptehenſions as a Judge of 
the Court, 1 did think that I was bound to 
over-rule the Plea that was to the Juriſdiction 
of the Court. If I-was miſtaken in this Caſe, it 
was an Error of my Judgment, I had no mind 
or deſign to meddle with the Affairs of the Houſe, 
nor to pry into what was done here, my Deſign 
was to do Juſtice. What Weight theſe Things 
have with others, I muſt leave with this Honour- 
able Houſe : But this was that that induced me 
to give my Opinion for the over-ruling of the 
Plea. - 27 


Mr. Speaker. Did you deliver theſe Reaſons 


in open Court when you gave Judgment? +: 


upon the Caſe of Jay and Topham, 5 


Sir Francis Pemberton. I do not know truly 
what he did afterwards; but this I am ſure he 
was told, that he might have pleaded this Matter 
in Bar, and this would have bcen a good Bar, 
and this I thought Direction enough. + 
Mr. Speaker. Is it not uſual in Caſes of great 
Moment, as this was, to argue the Point in giv- 
ing Judgment? | t 
Sir Francis Pemberton. It is fo if they will 
argue it; but if the Counſel on both Sides let it 
go, we examine no further. 


Sir Francis Pemberton withdrew. 
Sir Thomas Jones brought in. 


Mr. Speaker. The Occaſion I ſuppoſe you know 
of your being ſent for; *tis to know upon what 
Reaſons you over-rul'd the Plea to the Juriſ- 
diction between Fay and Topham. . 

Sir Thomas Jones. Mr. Speaker, in the firſt 
Place, I ſeriouſly profeſs. before God, and this 
Honourable Houſe, That I never deſign'd to in- 
terfere with the Authority and Privileges of this 
Houſe. I have had the Honour to be an un- 
worthy Member of it in two ſeveral Parliaments 3 
and truly I did always conceive, that for any' 
thing tranſacted in this Houſe, no other Court 
had any Juriſdiction to hear and determine it?: 
And therefore I was always of Opinion, That the 
Ly nary given in the Caſe of Sir Jobs Elliot and 
my Lord Hollis, was a very erroneous and unjuſti- 
fiable Judgment; [See Vol. VII. Page 249.] and the 
rather, becauſe I knew that there was an Act 
Parliament, that for any thing done in this Houſe, 
by ſpeaking, debating, or any reaſoning hat- 
ſaever, there ought to be no Suit in Accuſation 
or Condemnation concerning it, *tis utterly void. 

But, Sir, when I did give this Judgment, I do 
confeſs I did think there was a Difference to be 
taken in Matters that were merely tranſacted b 
this Houſe, and may be complicated of the Au- 
thority and Commands of this Houſe, and of the 
Execution of the Authority and Commands of 
this Houſe abroad; and that was the Caſe that 
was before us in the King's Bench. 

Mr. Topham was complain'd of, that he had 
not only impriſon'd the Plaintiff Jay, but kept 
him in Priſon till he had paid him 301. Now I 
did humbly conceive that this Declaration ought 
to be anſwer'd, and not to be put off with a 
Plea to the Juriſdiction of the Court. 

*Tis true, as 1 did ſay, Where the intire Mat- 
ter is tranſacted in this Houſe, there a Plea to 
the Juriſdiction of the Court is proper; but 
in the preſent Caſe I did conceive, That Juriſ- 
diction was moſt proper that could try and de- 
termine the whole Merits of the Cauſe between 
both the Parties, eſpecially where the Privileges 
of this Houſe would no way ſuffer nor be in- 
jur'd. Thereupon I think Mr. Topham was ad- 
vis'd and told, that he ought to plead this Mat- 
ter in Bar, wherein there would be full Conſi- 
deration, and perfe& Regard given to the Com- 
mands and Authority of this Houſe, and all 
imaginable Reverence : If he had but produc'd 


Copy at moſt of your Journal, that had been 


ſufficient, apd no Judge would have been ſo filly, 
or-iniprudent at leaſt, to have ſaid, that had not 


Sir Francis Pemberton. No, we very rarely beym i good and ſufficient Authority. But Mr. 
give any Reaſons in ſuch Caſes. | 1 

Mr. Speaker. Becauſe if you had given theſe 
Reaſons, it would have been ſome Light to the 
Serjeant have pleaded afterwards. 


Vol. VIII. 


| "om thinks it not fit at all to anſwer in this 
Ple 


a to the taking the 30 J. for which, if it was 
Extortion upon the Subject, I am ſure that who- 


ſoever has a Care of ths of the Subject, 
X as 


6 


23 you have, would not have ſufſer'd the Subject 
to have gone without Remedy and Satisfaction. 
Sir, as to what may be ſaid in this Caſe, that 
upon complaint to you, you would have pu- 
niſh'd Mr. Tapbam; give me leave to ſay, that I 
think at that time when Mr. Topham had this 
Priſoner in Cuſtody, you were riſen. But be- 
ſides, to let that go, I do conceive, and I ne- 
ver found it in my Experience, when I was an 
unworthy Member of this Houſe, That you 
have ever given Damage to a Party that was 
injur'd by your Officer. *Tis true, you would 
uniſh your Officer for the Injury, but I never 
the Party injur'd have any Satisfaction. 
Sir, another Reaſon is this, The Authority of 
this Court argues very great; but with all Re- 
verence be it ſpoken to the Authority of this 
Houſe, The Authority of an Act of Parliament 
is greater than the Authority of this Court: 
For although for the moſt part in Acts of Parli- 
ament you have the firſt Production and Forma- 
tion of the Acts of Parliament, yet without the 
Conſent of the Lords, without the Royal Aſſent 
of the King, tis no Law. But when 'tis a Law 
by all theſe Authorities, not only by yours, but 
by the Conſent of the Lords; in Caſe one Man 
does any thing by Virtue of a Command of ſuch 
an Act of Parliament, ſuppoſe it be under the 
Commiſſioners of Sewers, or in the executing of 
a Rate for the Poor, or raiſing your Poll Act; 
if any other Man ſhall be ſo hardy as to queſti- 
on his doing his Duty according to your Com- 
mands, the Party ſo queſtion'd, is either to 
lead in Bar eſpecially, or, which indeed you 
— provided for the Eaſe of Pleading in many 
Caſes, he may plead it generally, and give in 
Evidence the ſpecial Matter: But it never was 
known that any Man ſhould offer to ſay, I was 
an Officer by Act of Parliament, and therefore 
demand, Whether you will take Cognizance of 
the Matter, having done what I did by Act of 
Parliament. | 
AND if it be ſo in Caſes of Acts of Parliament, 
as no body will deny, then I thought it might be 
ſo when there was only a Command of the Houſe 
to do ſuch a thing (the Reverence to which would 
have been perceiv'd if there had been a Plea in 
Bar,) and there was an Abuſe of your Order, in 
the exacting thirty Pounds complain'd of: And 
I thought the rather ſo, becauſe of the Act of 
Parliament I mention'd, 4 H. 8. c. 8. which does 
provide, that there ſhall be no Proſecution, or 
Suit, for any Trouble or Grievance that is done 
in this Houſe, and makes it void, But it goes 
further, (it orders no Plea indeed one way or 
other, either in Bar, or to the Juriſdiction, but) 
in the Cloſe of the Act it ſays, That if any 
the Perſons thereafter ſhould be vex'd, troubled, 
or otherways charg'd for any Cauſe as aforeſaid ; 
then he, or they, ſo troubled for the ſame, ſhould 
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have an Action of the Caſe againſt every ſuch 
Perſon or Perſons ſo vexing and troubling them, 
and recover treble Damages and Coſts. b | 

And upon theſe Reafons, Sir, I did give m 
Opinion at that time, that the Plea to the J ait. 
diction of the Court ſhould be over- rul'd; which 
if not agreeable to your Judgment, I moſt hum- 
bly beg your Pardon for it. 

Mr. Speaker. Did you deliver theſe Reaſons 
in Court, when you gave Judgment for over- 
ruling the Plea ? 

Sir Thomas Jones. Truly, Sir, I can't ſay we 
did, nor can't ſay we were demanded our Rea- 
ſons, nor can't ſay any thing was mov'd in ar- 
reſt of Judgment, or ſhew'd to us why we ſhould 
give our Reaſons; but I believe Mr. Tepbam will 
not ſay but he was advis'd, that it was proper 
for him to plead it in Bar, and then all Right 
would have been done to the Authority of this 
Court, and to Mr. Topham, as well as to the 
Plaintiff, 

Mr. Speaker. It would have been a Satisfaction 
to Mr. Topham and the whole Kingdom, if you 
had given your Reaſons; and we take it, that 
upon Demurrers of great Conſequence, the Court 
uſes to give the Reaſons of their Judgments. 

Sir Thomas Jones. Truly *tis ſo long ago, I 
am not able to ſay whether we did, or did not; 
but *tis not uſual for Judgment to be given ſeri- 
atim, if all the Judges of the Court be agreed 
in the Thing, as they were in this Caſe. | 

Mr. Speaker. Where the Judges agree, the 
Lord Chief Juſtice gives the Opinion of the 
Court; but then in Matters of this Moment, 
he uſually gives the Reaſon. | 

Sir Thomas Jones. As far as I told you before, 
we did give the Reaſon, that it was more pro | 
to be a Plea in Bar, than to the Juriſdiction of 
the Court. | 


Then Sir Thomas Jones withdrew, and the Houſe 
after a Debate 4% 


Reſolved, 

* That Sir Francis Pemberton, giving Judgment 
to over-rule the Plea to the Juriſdiction of the 
Court of King's Bench, in the Caſe between 
© Jay and Topham, had broken the Privileges 
* of the Houſe. And alſo, 


Reſolved, 

That Sir Thomas Jones, giving Judgment 
to over-rule the Plea to the Jariſaition of the 
Court of King's Bench, in the Caſe between 

ay and Topham, had broken the Privileges of 
„the Houſe. 


And by Order of the Houſe, both Sir Francis 
Pemberton, and Sir Thomas Jones, were taken 
into Cuſtody for the ſaid Breach of Privilege, 
and lay till there came a Prorogation, 


Proceed. 
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XLIII. Proceedings before the Houſe of Lok Ds, (from Jan. 7, 
1691, to the 17th of Feb. following,) between the Duke and 


Dutcheſs of Norfolk, upon the Duke's Bill, Intituled, An Act 


to Diſſolve the Marriage, c. 


3 W. GM. 


The 7th of January the ſaid Bill was lodge d An AF to diſſolve the Marriage of Henry Duke of 


in the Houſe of Lords. 


The 8th of January. 

HE Dutcheſs of Norfolk having received 

Intimation, that the Duke of Norfolk was 
this Day offering a Bill to the Houſe of Lords, 
for diſſolving the Marriage between them, and 
that the ſame was under Debate before their Lord- 
| ſhips ; She was adviſed to preſent the following 
Petition. 


To the Right Honourable the Lords Spiritual and 
Temporal in Parliament aſſembled. 


The humble Petition of Mary Dutcheſs of Norfolk. 


Sheweth, 

HAT your Petitioner being informed, 
that the Duke of Norfolk is at this Time 
offering a Bill to your Lordſhips, for diſſolving 
the Marriage between him and your Petitioner, 


Your Petitioner humbly prays ſhe may be 
heard by your Lordſhips, before ſuch Bill 
be received. 


And your Petitioner will ever pray, &c. 
M. Norfolk. 


Upon which Petition, their Lordfhips were 
pleaſed to make the following Order, viz. 


Die Veneris 8 Januarii, 1691. 

A Bill having been offered to this Houſe, on 
the Behalf of the Duke of Norſolt, to diſſolve the 
Marriage between the ſaid Duke and his Dutch- 
eſs; It was ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, that Her 
Grace ſhall have Notice thereof, and may be 
heard by her Counſel, at the Bar of this Houſe, 
on Tueſday next at twelve of the Clock, what 
ſhe hath to object againſt the receiving the ſaid 
Bill: At which Time the ſaid Duke may alſo be 
heard by his Counſel, for the ſaid Bill, it he ſhall 


think fit. 
Matth. Johnſon, Cler* Parliamentor'. 


Die Martis 12 Januarii, 1691. 

After hearing Counſel this Day, at the Bar, 
what they could object for her Grace the Dutch- 
eſs of Norfolk, againſt the receiving of a Bill of- 
fered by his Grace the Duke of Norfolk, to diſ- 
ſolve the Marriage between him and his Dutcheſs : 
As alſo the Counſel of his Grace the Duke of 
Norfolk for receiving the ſaid Bill. And after 
Conſideration of what was offered by Counſel, 
on either Side, and a long Debate thereupon : 


This Queſtion was put, 


Whether the Duke of Norfolk's B ſhould 
be received ? It was reſolved in the Affir- 
Mative. | | 


Which Bill is as followeth. 


Norfolk, Earl Marſhal of England, with the 
Lady Mary Mordant, and to enable the ſaid 
Duke to marry again. 


Oraſmuch as Henry Duke of Norfolk, and 

Earl Marſhal of England, having been mar- 
ried to the Lady Mary Mordant, hath made full 
Proof that his ſaid Wife is guilty of, and hath 
committed Adultery on her Part: And foraſ- 
much as the ſaid Henry Duke of Norfolk hath no 
Iſſue, nor can have any probable Expectation 
of Poſterity to ſucceed him in his Honours, 
Dignities and Eſtate, unleſs the ſaid Marriage 
be declared void, by Authority of Parliament, 
and the ſaid Duke be enabled to marry any other 
Woman. The King and Queen's Moſt Excel- 
lent Majeſties, upon the humble Petition of the 
ſaid Henry Duke of Norfolk, having taken the 
Premiſes into their Royal Conſideration, for di- 
vers weighty Reaſons, are pleaſed that it be 
Enacted, And be it Enacted, by the King and 
Queen's Moſt Excellent Majeſties, and by and 
with the Advice and Conſent of the Lords 
Spiritual and Temporal, and Commons, in this 
preſent Parliament aſſembled, and by the Autho- 
rity of the ſame, That the ſaid Marriage between 


the ſaid Henry Duke of Norfolk, and the faid 


Lady Mary his Wife, ſhall from henceforth be 
null and void; and is by Authority of this pre- 
ſent Parliament Declared, Adjudged, and Enact- 


ed to be null, and void, to all Intents, Con- 


ſtructions, and Purpoſes whatſoever. And that 
it ſhall and may be lawful to, and for the ſaid 
Henry Duke of Norfolk, at any time, or times, 
hereafter, to contract Matrimony, and to marry 
(as well in the Life- time of the ſaid Lady Mary, 
as if ſhe were naturally dead,) with any other 


Woman, or Women, with whom he might law- 


fully marry, in Caſe the ſaid Lady Mary was 
not living: And that fuch Matrimony, when had 
and celebrated, ſhall be a good, juft, and lawful 
Marriage, and ſo ſhall be adjudged, deemed and 
taken, to all Intents, Conſtructions and Purpoſes. 
And that all and every Children, and Child born 
in ſuch Matrimony, ſhall be deemed, adjudged 
and taken, to be born in lawful Wedlock, and 
to be Legitimate and Inheritable, and ſhall inhe- 
rit the ſaid Dukedom of Norfolk, Office of Earl 
Marſhal of England, and all other Earldoms, 
Dignities, Baronies, Honours, and Titles of Ho- 
nour, Lands, Tenements, and other Heredita- 
ments, from, and by, their Fathers, Mothers, 
and other Anceſtors, in like Manner and Form, 
as any other Child, or Children, born in lawful 
Matrimony, ſhall or may inherit, or be inherita- 
ble, according to the Courſe of Inheritances uſed 
in this Realm: And to have and enjoy all Pri- 
1 Preheminences, Benefits, Advantages, 
Claims and Demands, as any other Child, or 
Children, born in lawful Wedlock, may have, 
or claim, by the Laws or Cuſtoms of this 22 
N . 
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dom. And be it further Enacted, That the ſaid 
Henry Duke of Norfc!k, ſhall be intituled to be 
Tenant, by Courteſy, of the Lands and Inhe- 
ritance of ſuch Wife, whom he ſhall hereafter 
marry: And ſuch Wife as he ſhall ſo marry, 
ſhall be intituled to a Dower of the Lands and 
Tenements of the ſaid Henry Duke of Norfolk, 
and of ſuch Eſtate whereof ſhe ſhall be Dowable, 
as any other Huſband, or Wife, may, or might 
claim, have, or enjoy : And the Child, or Chil- 
dren, born in ſuch Marriage, ſhall, and may, 
derive and make Title, by Deſcent, or otherwile, 
to, and from any their Anceſtors, as any other 
Child, or Children may do, any Law, Statute, 
Reſtraint, Prohibition, Ordinance, Canon, Con- 
ſtitution, Preſcription or Cuſtom, had, made, ex- 
erciſed, or uſed to the contrary of the Premiſſes, 


or any of them, in any wiſe notwithſtanding. 


And be it further Enacted, by the Authority 
aforeſaid, That the ſaid Lady Mary ſhall be, and 
is hereby barred and excluded of, and from all 
Dower and Thirds, and of, and from, all Right 


and Title of Dower, and Thirds, unto, or out 
of any the Honours, Manors, Lands, or Here- 


ditaments of the faid Duke. And that all Con- 


veyances, Jointures, Settlements, Limitations 


and Creations of Uſes and Truſts, of, into, or 
out of, any Honours, Manors, Lands or Here- 
ditaments, at any time heretofore made by the 
faid Duke, or any of his Anceſtors, or Truſtees, 
unto, or upon, or for the Uſe or Benefit of the 
ſaid Lady Mary, or any the Iſſue of her Body, 
or for raiſing, diſcharging, or counter-ſecuring 
any the Manors, Lands, or Hereditaments of 
the ſaid Lady Mary, or any of her Anceſtors, 
ſhall be from henceforth utterly void, and of none 
Effect: And all and every the ſaid Honours, 
Manors, Lands, or Hereditaments of the ſaid 
Duke, or any of his Anceſtors, or Truſtees, ſhall 
from henceforth remain, and be to, and for, the 
Uſe and Benefit of the ſaid Duke, and ſuch other 
Perſon, or Perſons, and for ſuch Eſtates and In- 
tereſts, and in ſuch Manner and Form, as if the 
faid Lady Mary was now naturally dead, with- 
out any Iſſue of her Body. And alſo, That all 
Limitations and Creations, of any Uſe, Eſtate, 
Power, or Truſt, made by any of the Anceſtors 


of the ſaid Lady Mary, unto, or for the Uſe or 


Benefit of the ſaid Duke, his Heirs or Aſſigns, 
out of any the Manors, Lands, or Heredita- 
ments, of any of the Anceſtors of the ſaid Lady 
Mary, ſhall be from henceforth void, and of 
none Effect. 


REASONS fed to the Lords in Parliament, 
for receiving the before mentioned Bill of Divorce, 
on ibe Behalf of his Grace the Duke of Norfolk. 


HE not having a Sentence for a Separation 
1 ion the Eccleſiaſtical Court, is thought to 


be no Objeftion again the receiving or paſſing the 
Duke of Norfolk's Bill, for theſe Reaſons, viz. 


I. The Hogfe proceeds, in this Caſe, in their 
Legiſlative, and in their judicial Capacity; and 
in their Legiſlative, all Things muſt proceed 
N by Bill. ä 

II. That a Sentence in the Eccleſiaſtical Court, 
can give the Duke no Relief, as to what he ſeeks 
by his Bill, vis. To diſſolve his Marriage, and 
enable him to marry again ; but that Relief muſt 
ſpring originally from, the Parliament, without 
Kelation to the Eccig al ical . 
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III. That in Caſe there was ſuch a Sentence, yet 
it would afford no Aſſiſtance in this Caſe: For the 
Parliament, in Caſes of this Nature, do not rely 
upon any ſuch Sentence, for a ſatisfactory Proof 
of the Fact; but hear Witneſſes vive voce, and 
thereupon proceed. 

IV. That there are Witneſſes no living, to prove 
the Fact, which may be examined vive voce; 
whereas, if they die during the tedious Proceed- 
ing in any inferiour Court, then there can be no 
other Proof, but Depof/itions taken in Writing. 

V. That Mrs. J/harton's Cale was receiv'd 
Originally in Parliament. 


13 Januarii, 1691. 
The Duke of Norfolt's Bill aforeſaid, havin 
been Yeſterday received and read ; the Dutcheſs 
of Norfolk preſented the following Petition to 
their Lordſhips this Day. 


To the Right Honourable the Lords Spiritual and 
Temporal in Parliament aſſembled. _ 


The humble Petition of Mary Dutcheſs of Norfolk. 


Sheweth, 
b i1 A T your Petitioner being married to 
the Duke of Norfolk fourteen Years and 
upWards, never had, or received from her Huſ- 
band, any Intimation of a Miſdemeanor, on her 
Part, inſt him; which, joined to her Inno- 
cency of the Crime mentioned in the Bill, makes 
this Proceeding before your Lordſhips very ſur- 
prizing to her : Her Perſon, Eſtate, and Honour, 
which is more dear to her than her Life, being 
now brought in Queſtion, 


a * 

Your Petitioner humbly prays ſhe may have 
a Copy of the particular Charge againſt 
her, with the Names of the Witneſſes, 
and reaſonable Time allowed her to an- 
ſwer the ſame, before any farther Proceed- 


ings upon the Bill, | 
Mary Norfolk. 


Upon which Petition, the following Order 
was made. 


Die Mercurii 13 Januarii, 1691. 
Upon reading the Petition of Mary Dutcheſs 
of ' Norfolk, It is Ordered by the Lords Spiritual 
and Temporal in Parliament aſſembled, That 


. Sir Richard Reynes, Sir Charles Hedges, and 


Dr. Oxenden, do attend this Houſe to Morrow at 
ten of the Clock in the Forenoon. 


Metth. Johnſon, Cler' Parliamentor'. 


14 Januarii, 1691. After having heard the 
Civil Lawyers, the following Order was made. 


Die Fovis 14 Januarii, 1691. 

After hearing this Day the Civil Lawyers, pur- 
ſuant to the Order Yeſterday,. upon reading the 
Dutcheſs of Noerfolb's Petition, It is Ordered by 
the Lords Spiritual and Temporal in Parliament 
aſſembled, That his Grace the Duke of Norfolk 
ſhall bring in the Charge againſt his Dutcheſs, and 
particularly to the Perſon, Time and Place, by - 
Saturday next, at 12 of the Clock. | 


Maith, Jonſon, Cler' Parliamentor- 


16 Janu- 


wan: 16 Januar, 1691. 
This Day the Duke of Norfolt brought in the 
following Charge againſt his Duteheſs. 


be Charge which Henry Duke of Norfolk, Earl 
' Marſhal of England, doth exhibit again his 
Wife Mary Dutcheſs of Norfolk, before the 
Lords Spiritual and Temporal in Parliament af- 
ſembled, purſuant to their Lordſhips Order of the 
#4#h of January, 1691, is for the Crime of Adul- 
| tery. 5 * We! LT 
RHE Perſon charg'd to commit the ſaid 
Crime with the ſaid Dutcheſs, is Jabn Ger- 
maine, = the Pariſh of St. Margaret's, in the Li- 
| of Weſtminſter. 
ry. 1 when the ſaid Crime was commit- 
ted, were between the Months of June and De- 
cember, 1685, and ſeveral Times ſince. 
The Places where the ſaid Crime was commit- 
ted, are at Whiteball, Windſor, and within the 
Pariſhes of St. Margaret's W:ftminſter, St. Mar- 
tis in the Fields, St. James's, St, Ann's within 
the Liberty of Weſtminſter : And in the Pariſh of 
Lambeth, in the County of Surrey. 
Norfolk, and Marſhal. 


| Upon which the following Order was made. 


TY Die Sabbati, 16 Fanuarii, 1691. 
Upon reading, this Day, the Charge, which 
Henry Duke of Norfolk, Earl Marſhal of Eng- 
lend, hath exhibited againſt his Wife, Mary 
Dutcheſs of Norfolk, for the Crime of Adultery : 
It is Ordered by the Lords Spiritual and Tem- 
in Parliament aſſembled, That her Grace 
the Dutcheſs of Norfolk do attend this Houſe on 
Monday next, or ſome Perſon on her Behalf, then 
to receive a Copy of the Charge againſt her. 
| | Matth. Jobnſon, Cler Parliamentor”. 


hs GA" 19 Januarii, 1691, 
The Anſwer of Mary Dutcheſs of Norfolk, 1 the 
. Charge exhibited againſt ber by the Duke of Nor- 


folk, before the Lordi Spiritual and Temporal in 


Parliament aſſembled. 


| HIS Reſpondent is adviſed, that the 
| L Charge exhibited by the Duke of Norfolk 
into this Honourable Houſe 
Time, and Place, is too general, and is not pur- 
ſuant, nor doth anſwer End of your Lord- 
ſhips Order, of the 14th Inſtant, made upon 
the humble Petition of this Reſpondent. Where- 


guns her, as to 


fore ſhe doth humbly hope, and pray, your Lord- 


ſhips will not oblige her to make any further An- 
ſwer, till the Duke ſhall bring in a particular and 
certain Charge, as to Time and Place, againſt her, 

And this Reſpondent doth the rather humbly 
inſiſt, That your Lordſhips would pleaſe to re- 
quire the Duke to be particular, and certain in 
theſe material Circumſtances of his Charge againſt 
her; for that it appears, by his own ſhewing 
therein, that the ſuppoſed Crimes objected to her, 
and alledged to be committed, were above fix 
Years before the Bill was offered to this -Honour- 
able Houſe : During moſt of which Time, at the 
Advice, and by the Approbation of the Duke, 
was, and continued beyond the Seas, to caſe him 
in his Charge and Part; he frequently declaring, 
that when he ſhould be more ealy in his Fortune, 
they ſhould live together. 
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and his Datchiſt, for a Divorce. 


Lordſhips, your Pecitioner finds it th ws. 
2 1 | inſtrud 


Upon which Anſwer the following Order was 
made. And the Duke's Second Charge delivered 
in the ſame Day. e ee oh 

Die Martis, 19 Fanuavit, 1691. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That her Grace 
the Dutcheſs of Norfolk ſhall have a Copy of the 
Duke's Charge delivered this Day againſt her: 
And that ſhe, or Sir Thomas Pinfold; do attend 
this Houſe, to Morrow at-11 of the Clock in tlie 
Forenoon, to anfwer to the ſaid Charge. 


Matth. Jobnſag, Cler* Parliamentor”. 


Which Copy is as followeth,, * 


The Charge which. Henry Duke of Norfolk, Earl 
Marſhal of England, doth exhibit againſt bis 
| Wife Mary Dutcheſs of Norfolk, Before the 
Lords Spiritual and Temporal in Parliament aſ- 
ſembled, purſuant to: their: Lordſbips Order of \1 
_ 14th. of January, 1697, is for. the; Grime, of 
. Adultery. 101 11 * . 
2 Perſon ch to commit the faid 
Crime with the ſaid Dutcheſs, is one Jaun 
Germaine, of the Pariſh of St. Margaret's . 
e Times and Places when the Haid t 09 
was committed, were at Mbiteball, in the Month 
of June, July, Auguſt, ſome, or one of ther 
in the Year 1685. At Windſor, in the Months 
July, Auguſt, or Sept 


ember, ſame, - or one. of . 
them, in the ſaid Year 1685. In the Pariſh of © 
St Margaret's Humber, March, der, | 
une, ſome, or one of them, in the Year of our, © 
ord 1690, And in the ſaid Pariſh of St. J 
garet's Weſtminſter, in the Months of Jul or 
Auguſt, 1690. In the Pariſh of Lambeth, in the 
County of Surrey, in the Months of May, {90s 
car. 


755 Auguſt, ſome, or one of them, in the 
I 91. | | | I" 
N Norfolk, and Marſhal, 
Served by Thomas Bowen, * 
e 5 
>, "har | 


Upon which, the next Day, viz. the, 20th of 
January, 1691, the Dutcheſs of Norfolk preſent- 
ed the following Petition. | 
To the Right Honourable. the Lords Spirityal and 
| Temporal in Parliament aſſembled. = - 


The bumble Petition of Mary Dutcheſs of Norfallc 


s | HAT your Petitioner was ſerved with n 
Order of this Honourable Houſe, late laft 
Night, to attend your Lordſhips this Day, by 
Eleven of the Clock, cither in Perſon, or by Sir 
Thomas Pinfold, to anſwer to a new Charge 
brought in againſt her, by her Huſband” 

Duke of Norfolk. n 
* Your Petitioner is adviſed, That, for her Juſt 
Defence, it is neceſſary to alledge in her Anſwer 
ſeveral —＋ Matters relating both to the Duke 
and herſelf. 23 Ae. | 

That in this ſhort Time appoint 


45 
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inſtruct Counfel, to prepare ſuch an Anſwer as 
ſhe is adviſed is neceſlary to put in. | 
Wherefore your Petitioner humbly prays your 
Lordſhips, ſhe may have convenient Time 

to put in her Anſwer to the ſaid Charge. 
And your Petitioner will ever pray, &c. 
„ M. Norfolk. 


Upon which the following Order was made. 

Die Mercurii 20 Januarii, 1691. 

Upon reading the Petition of Mary Dutcheſs 
of Nerfolk, praying that ſhe may have convenient 
Time for anſwering to the Charge put in againſt 
her, by his Grace the Duke of Norfolk, Yeſter- 
day : ſs is Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That her 
Grace the Dutcheſs of Norfolk ſhall peremptorily 
anſwer, by herſelf, or Proctor, ti the ſaid 
Charge, to Morrow at Eleven of the Clock in 
the Forenoon. Ys | 
Matth. Johnſon, Cler' Parliamentor'. 
Accordingly, January the 21ſt, the Dutcheſs 
of Norfolk delivered in the following Anſwer. 


Mary Dutcheſs of Norfolk, under Proteſtation, 
That the pretended Charge of Adultery given 
againſt me, in the Honourable Houſe of Peers, 


Was, and is, general, inſufficient, and ſuch as, I 


humbly conceive, I am not bound by Law to 
give Anſwer unto. Yet knowing my own Inno- 
cency, and that I am not guilty of the pretended 
Crime, this Proteſtation 
fhall, and do, under the Matters and Qualifica- 
tions hereafter mentioned, anſwer, and ſay, here- 
by affirming, That having been married to his 
Grace the Duke of Norfolk, for near 15 Years, 
he never did (till this pretended Charge given 
againſt me) ia the leaſt pretend, or intimate, un- 
to me, that I had ever injured his Bed ; but did 
always treat me with great Kindneſs and Reſpect. 
And about the Year 1685, at his Requeſt and 
Deſire, I did go with him from London to France, 
and there continued with him for ſome Time; 
where his Grace, being under an Indiſpoſition, 
and continuing ſo for ſome Time, he ſhewed ſuch 
Affection to me, and 75 ſo great Truſt and Con- 
fidence in me, that all ſuch Things that were ad- 
miniſter d to him, in Order to his Recovery, he 
did not, nor would receive any of them but what 
came from my Hands; and I did with great 
Care attend him: And being recovered, he told 
me his Occaſions required him to go for England, 
but he would return to me in France within ſome 
ſhort Time, and bring me home to England; and 
at his parting with me, he ſhewed great Affecti- 
on to me, and in great Paſſion of Love, with 
Tears in his Eyes, faid, he had Ten Thouſand 
Pardons to aſk me, deſiring my Patience, and 
that I ſhould return into England to him in ſome 
ſhort Time. And after his Grace's Return into 


England, he having Notice from me, that my. 


Lodgings was inconvenient, and deſiring his 
Leave to change the ſame, he wrote me Word 

very affectionately, that God forbid he ſhould 
conſtriin me to any Inconveniency, and left me to 
my Liberty therein, And before his parting 
with me, in France, as a Teſtimony of his Love 
and Affection to me, he ordered 4000. yearly to 


paid unto me, out of his own Eſtate, by 
uarterly Payments, over and above the ſeparate . 


Maintenance ſettled upon me by my Father, up- 
on my Marriage with him, And that after his 
Suits F 


ing ſacred to me, I 


Arrival in England, he made ſeveral Viſits to my 
Mother, the Counteſs of Peterborough ; and with 
great Obſeryance and Reſpect, alk'd her Bleſſing, 
and told her, he had left me well, and ſafe, in 
France; and faid, that his own Debts were preſ - 
ſing upon him; but if her Daughter (meaning 
myſelt) would conſent that the Manor of Drey- 
ton, and other Places, ſhould be ſettled upon 
him and his Heirs, he ſhould thereby be made 


a happy Man. And I coming into England, 


his Grace having put off Houle-keeping, and 
dwelling in the Counteſs of Peterborcugb's 
Lodgings in St. Fames's, for about To Tears; 
and I Ping him for Alimony (the ſaid 400 J. a 
Year not being paid unto me) he did not, during 
that Suit, object any Crime againſt me, which 
had' been proper for him to have done, to avoid 
Alimony, if 1 had been guilty. And I, the faid 
Mary Dutcheſs 'of Norfolk, being at Drayton in 
Northamptonfhire, his Grace did write very affec- 
tionately to me. And that Diſturbances happen- 
ing in thoſe Parts, in November 1688, I left Dray- 
ton; and, with the Conſent of the Duke, went 
beyond Seas, and there continued till ſent for by 
my Father and Mother, and then returned, 
which was in or about Odober 1691, with the 
Duke's Conſent. And then Applications being 
made to me by the Duke my Huſband, to join 
with him in the Sale of Caſtle-Riſing, and other 
Eſtates : But I being adviſed this muſt be injuri- 
ous to me, could not join therein, which I hum- 
bly apprehend to be the true Cauſe and Occaſion. 
of this Proceeding againſt my Honour, on the 
Duke my Huſband's Part. 4.1 
And I the ſaid Mary Dutcheſs of Norfolk, ad- 
hering to my Proteſtation of my Innoceacy, and 
denying that I am guilty of the pretended Crime 
charged againſt me, and being unwilling to im- 
peach my Huſband of any Crime whatſoever ; yet 
being adviſed, That, by the Laws of the Land, 
a Huſband ſuing a Divorce for the Adultery of 
his Wife, he ought not'to obtain any Sentence of 
Divorce, if he be proved guilty of the ſame. _ 
- Wherefore this Reſpondent doth aver, and is 
ready to prove, that the Duke her Huſband was, 
and is guilty of Adultery, and hath continued in 
the Courſe of Adultery for theſe ten Years laſt 
paſt, and doth ſo continue. | 
My Lords, | | 
It is my Misfortune to be thus accuſed, I had 
rather ſtand charg'd for High Treaſon before your 
Lordſhips, than with this ignominious Crime. In 
the Charge for High Treaſon, the Manner of 
Trials, and the Ways of Proceedings are known 
ſo is the Puniſhment in this Caſe againſt me. 
Your Lordſhips are now creating new Ways 
of Proceeding againſt me, and a new Law to pu- 
niſh me; and this for a Crime ſuppoſed, and 
alledged to be committed ſeven Years paſt, in 
another Reign, after publick Indemnities in the 
Seſſions of Parliaments, many Sittings of Par- 
liaments, and Diſſolutions of others, without 
mentioning this Crime againſt me. My Counſel 
are to ſeek how to adviſe my Defence in the Pro- 
ceeding, being altogether ſtrange, and without 
Precedent, or Example. | 
I find my Proſecution now to be very violent, 
and my Proceeding to be very ſwift upon me, 
having had but one Night to prepare my Anſwer 
to this General Charge. I do in this Place pub- 


Hckly declare, I am innocent of what is objected 


my Huſ- 
band's 


to me, and am not guilty of defiling 


169 1. 

band's Bed: I am not guilty of the Crime charg'd 
againſt me. I hope (being thus accuſed) I may, 
without Vanity and Vain-Glory, ſay, what is 
well known, That I am not only the Duke of 
Norfolk's Wife, but alſo born and deſcended from 
Patents and Anceſtors of the ancient Nobility; 


That your Lordſhips Anceſtors, and my Anceſt- 


ors, who ſat in this Houſe, knew no ſuch Pro- 
ceeding : It is with Regret that I bring this An- 
fwer for myſelf, and againſt my Huſband, bur it 
being my Defence, I hope you will excuſe me. 


And if your Lordſhips ſhall, in your great - 


Wiſdom, proceed farther in this Matter, I hope, 
and do moſt heartily pray, that I may hereatter 
have convenient Time to make my Proofs, and 
full Defence; and then I doubt not of your Lord- 
ſhips Juſtice to me, as well as for my Huſband, 
who ſits and Votes with your Lordſhips. | 

. M. Norfolk. 


Upon the delivering the ſaid Anſwer, the next 
Day the following Order was made. 


Die Veneris 22 Januarii, 1691: - 
It is Ofdered by the Lords Spiritual and Tem- 
ral in Parliament aſſembled, That his Grace 
the Duke of Norfole ſhall produce his Witneſſes, 
to Morrow at Ten of the Clock in the Forenoon, 
to be ſworn. And that her Grace the Dutcheſs 
of Norfolk do attend this «Houſe, by herſelf, or 
Proctor, at the ſame Time; and may have Or- 
ders for Witneſſes if ſhe pleaſes. 7 
. Matth. Johnſon, Cler' Parliamentor'. 


| Accordingly, January 23, 1691, the Duke's 


Witneſſes were produced; and whoſe Names are 
© G followeth. 


Margaret Ellwood Andrew Anderſon 
Am Burton Thomas Foſter 
Rowland Owen Margaret Foſter 
Thomas Hudſon Fane Wadſworth 
Simon Varelſt 4 Mary Boyle 
Peter Scriber Rice Jones 
Jobn Reynolds Ann Jones 
Thomas Lliyd obn Hoſkins 
John Hall illiam Batly 
Mary Hall Jobn Wood 
Richard Owen . Henry 'Dagley 
 Willam Miles Jobn Colvin. 


After theſe ſeveral Witneſſes were produced, 
on Behalf of the Duke of Norfolk, and had given 
in their ſeveral Places of Abode, Cc. the follow- 
ing Oath was adminiſtred to them. 4 


OU Hall true Anſwer make to all ſuch Que 
Lions as ſhall be aſked you by this Honourable 
Houſe, in relation to the Charge of Adultery, brought 
in by the Duke of Norfolk, againſt the Dutcheſs of 
Norfolk, with John Germaine; you ſhall declare 
your whole Knowledge of this Matter, and ſhall ſpeak 
the Truth, the whole Truth, and nothing but the 
Truth, as well upon the Matter you ſhall be examined 
on Behalf of his Grace the Duke' of Norfolk, - as 
ſuch Interrogatories as ſhall be exhibited on Be- 
alf of the Dutcheſs of Norfolk, - without Favour 
or Affection to either Party. ; 7 4 


So help you God, and by the Contents of 
this Book. 7 


After the Oath adminiſter d, as aforeſaid, the 
following Order was made. A 


4 


and bis Dutcheſt, for a Divorce. 


Toe the Right Honourable the Lords Spiritual 


Upon which Petition the following Order was 


oY 


f Die Sabbati 23 Januarii, 169 . 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Dutch- 
eſs of Norfolk's Proctor ſhall have a Copy of what 
was taken upon ſwearing the Duke of 1 
Witneſſes at the Bar; and that the Duke's Wit-, 
neſſes ſhall give in their Evidence at the Bar, on 
Tueſday next at Ten of the Clock in the Fore- ' 


| ivy and that the Dutcheſs of Norfolk, by her- 


elf, Proctor and Counſel, ſhall attend, together 


with the Duke's Proctor and Counſel, at the ſame 


Time. 


- Matth, Jobnſan, Clet* Parliamentor*. 


After Examination of Witneſſes, on Behalf of 
the Duke, the following Order was made. ; 


Die Martis 26 Januarii, 1691. 
After hearing this Day, the Witneſſes on the 
Behalf of his Grace the Dake of Norfolk; It is 


. Ordered by the Lords Spiritual and Temporal 


in Parliament aſſembled, that Friday next, at 
Ten of the Clock in the Forenoon, ſhall be, and 
is hereby appointed, for her Grace the Dutcheſs 
of Norfolk to make her Defence, by her Proctor 
or Counſel; and that his Grace the Duke of 
Norfolk's Counſel and Proctor be then preſent, 
and the Witneſſes who this Day delivered their 
Evidence, or Oaths, on his Grace's Behalf: And 
that the Dutcheſs may have an Order for ſuch 
Witneſſes, as ſhe ſhall think fit to make uſe of, 
on her Grace's Behalf. | 
| Matth. Fobnſon, Cler* Parliamentor'. 
Upon which Order, the Dutcheſs was adviſed 
to preſent the following Petition. 57 6Y 


* 


and 
Temporal in Parliament aſſembled. © 
The bumble Petition of Mary Dutcheſs of Norfolk; 
Sheweth, | - 
T\HAT fince the Examination of Witneſ⸗ 
ſes before your Lordſhips againſt your Pe- 
titioner, upon Twez/day laſt, the utmoſt Endea- 
vour and Diligence hath been uſed, to prepare 
for her Defence againſt the Time appointed by 
your Lordſhips. | 1 
That your Petitioner is very much concerned, 
that, for the neceſſary Defence of herſelf, ſhe 
ſhould be forced to lie under the Charge ſworn 
againſt her, one Moment beyond the Time given 
her by your Lordſhips. * 
But, u a Conſultation with her Counſcl 
and Sollicitor laſt Night, ſhe is adviſed, that it 
is . neceſſary for her to addreſs to your 
Lordſhips for Time, till Monday next, to bring 
in her Defence, ſome of her moſt material Wit- 
neſſes being remote from London; and though ſhe 
has ſent for them, and uſed all Means poſſible to 
get them ready by the Time appointed, ſhe can- 
not be able to have them here before Monday next. - - 
Wherefore your Petitioner 9 1 prays your 
Lordſhips, (it being a Caſe of the higheſt 
Concern and utmoſt Importance to your 
Petitioner) to give her Time, till 
next, to bring in her Defence. is 
And your Petitioner ſhall ever pray, c. 


2 


, ' -E 
. * 
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Dis Veneris, 29 Januarit, 1691. 


Whereas ys was appointed for her Grace 
0 


the Dutcheſs of Norfolk to make her Defence; 
upoff reading the Petition of her Grace the Durch- 
els of Norfolk, praying, (it being a Caſe of the 
higheſt Concern, and utmoſt Importance to her) 
to give her Time, till Monday next, to bring in 
her Defence; after hearing her Counſel at the 
Bar, and upon Oath made that ſome of the, 
Dutcheſs's material Witneſſes are out” of Town, 
It is Ordered' by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, Thar her Grace 
the Dutcheſs of Norfolk hath hereby Time given 
her for making her Defence, until Monday the 
Firſt. Day of February next, at Eleven of the 
Clock in the Forenoon. 5 ; 
Matth. Jobnſon, Cler' Parliamentor'. 


- Accordingly. the Dutcheſs of Norfolk began 
her Defence; and the following Order was made. 


Die Lune, 1 Febrnarii, 1691. 

It is Ordered by the Lords Spiritual and Tem- 
poral, in Parliament afſembled, That on Wed- 
neſday next, at Eleven of the Clock in the Fore- 
noon, the Houſe ſhall proceed in hearing the 
Dutcheſs of Norfolk's Evidence; and that all the 

itneſſes that have been ſworn on either Side, 


do then attend the Houſe. 
Matith. Johnſon, Cler' Parliamentor'. 


Which they did, and the following Order was 


made | 
| Die Mercugii, 3 Februarii, N a 
After having this Day heard ſeveral Witneſſes 
6n Behalf of her Grace the Dutcheſs of Norfolk, 
as alſo for his Grace the Duke of Norfolk, Ir is 
Ordered by the Lords Spiritual and Tempo- 
ral, in Parliament aſſembled, that her Grace the 
Dutcheſs of Norfo/k's Counſel ſhall proceed in her 
Grace's Defence on Saturday next at Twelve of 


the Clock. - | 
Matth. Johnſon, Cler Parliamentor'. 
| oy proceeded accordingly, and the follow- 


ing Ofder was made. 2 


Die Sabbati, 6 Februarii, 1691. 
After having this Day heard ſeveral Witneſſes 
on the Behalt of the Dutcheſs of Norfolk, It is 
Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled,” that the Counſel for his 
Grace the Duke of Norfo!k ſhall proceed to exa- 
mine Witneſſes, on Tueſday next at Twelve of 


the Clock. | 
1 rb. Fobnfon, Cler' Parliamentor”, 


Which accordingly they did, and the follow- 
ing Order was made. 


Die Martis, 9 Februarii, 1691. 

After hearing ſome Witneſſes this Day, on 
the Behalf of his Grace the Duke of Norfolk, It 
s Ordered by the Lords Spiritual and Temporal, 


in Parliament aſſembled, That the Counſel for 


his Grace the Duke of Norfolk, as alſo the Coun- 


fel for her Grace the Dutcheſs of Norfolk, ſhall 
be heard on Thurſday next, at Twelve of the 
Clock, to fum up the Evidence on either Side.; 
and that Mrs, $awbridge, and Mrs. Stourton, do 
chen attend to be hear. 


2. 
** 


„ Aab. Jobnſon, Cler Parliamentor'; 


The Counſel attended accordingly, but not 
heard; and their Lordſhips were pleaſed to make 


che following Order. 


Die Jobis, 11 Pebruarii, 169 1. 

It is Ordered by the Lords Spiritual and Tem- 
poral, in Parliament aſſembled, I hat the Coun- 
ſe] for his Grace the Duke of Norfo/k, as alſo the 
Counſel for her Grace the Dutcheſs of Norfolk, 
ſhall be heard ro Morrow at One of the Clock in 
the Afternoon, to ſum up the Evidence on either 


Side; and that Mrs. Sewbridze, and Mrs. Sbour- 


do then attend to be heard. | 


ton 
Aub. Jobyſon, Cler' Parliamentor', 


Alfter Evidence ſummed up, this following Or- 


der was made; 


Dis Veneris, 12 Februarii, 1691, _ 

After hearing this Day the Counſel, and a Ci- 
vilian, for his Grace the Duke of. Norfolk ;, and 
alſo Counſel, and a Civil Lawyer, for her Grace 
the Dutcheſs of Norfolk, who ſummed up the 
Evidence for their Graces ſeverally, It is Ordered 
by the Lords Spiritual and Temporal, in Parlia- 
ment aſſembled, That on Tueſday next, at Twelve 
of the Clock, this Houſe ſhall proceed in the 
Debate of this Bufineſs; and that then no other 
Buſineſs whatſoever ſhall intervene: And that all 
the Lords in and about the Town ſhall be ſum- 
moned then to attend; and that the Officers that 
ſummon them, give the Houſe an Account of 

what Lords they ſummon. | 
Matth. Johnſon, Cler' Parliamentor”, - 


The Matter was accordingly enter'd upon; and, 
after ſome previous Debates by their Lords 
they were pleaſed to adjourn till the next Day, 
when they proceeded, viz. 


Die Mercurii, 17 Februarii, 169 1. 
The Depolitions taken at ſeveral Times before, 
on the Behalf of his Glace the Duke of Nor/olk, 


as alſo thoſe taken on the Behalf of her Grace the 


Dutcheſs of Norfolk, were read at the Table, 'by 
the Clerk, and are as followeth, viz, | 


The PrRocetDinGs of the LORDS 
; ne... 
Rowland Owen examin d on the Bebalf of the Duke 
Norfolk, again the Dutcheſs of Norfolk. 
Otvland Owen ſaith, That Mr. Reyner, at out 
Six Years ſince, being the Duke of Norfo/#'s 


Butler, order'd him to carry the Things out; the 
n; he ſaw Mr. Germaine in Bed 


upon the 


Lodgings being ope | 
with the Dutcheſs of Norfolk, the Dutcheſs leap'd 
out of the Bed, and put on a Morning Gown, 
and Germaine hid himſelf in Bed ; this was between 
Five and Six o'Clock in the Evening, about a 
Fortnight before Bartholomew Day; he did not 
tell the Duke: He is ſure it was Germaine; he ſaw 
him _ twice or thrice 5 Day; the outward 
Door of the Lodgings was ſhut, but he open'd it 
with a Key he " 7 | rg 
Rowland Owen examined a ſecond Time, ſaith, 
he never had the Key of the Lodgings but once, 
that Mr, Reyner gave him the Key, when he went 
(as he told him} to the Blue Poſts in the Hay- 


Market, to beſpeak the Dutcheſs's Supper ; he 
faith he ſaw not Frances Knight then in the Lodg- 
ings, nor any other Woman but the Dutcheſs of 
@ > | | i | g Norfolk ; 


. * : 


1691. 
Norfolk, he ſaith he hath ſeen Reyner often open 
the outward Door of the Lodgings, when he 
hath been by, without calling Frances Knight : 
H- faith that he himſelf opened the firſt Door 
with the Key, the ſecond Door was not cloſe ſhut, 
and the third Door was open : He ſaith, two of 
the Doors are ſtraight. forward, and the third 
turns a little on the right hand; he ſaith he was 
gone in at the third Door when the Dutcheſs leap'd 
out of Bed. 


Witneſſes produced to the Credit of Rowland Owen. 


Dward Silveſter ſaith, He hath known Rows- 
land Owen three or four Years, and he hath 
truſted him in Buſineſs, and he hath ever been 
very faithful ; he hath truſted him in Stores to 
the King, and he might have embezzled, but 
ever found him honeſt z and he hath had three 
or four Thouſand Pounds worth of Goods that 
he might have embezzled, and hath had Oppor- 
tunities of doing ill Things, but he never did : 
He hath truſted him with every Thing he bath; 
he hath had more than 207. embezzled by others, 
but he never embezzled a Halfpenny : He knows 
not well who recommended him to him ; he hath 
an hundred Men now, and he knows not that 
three of them were recommended: He hath truſt- 
ed him with Goods an hundred and an hundred 
Times, that he might have embezzledz and 
others that he hath ſo truſted have cozen'd him, 
and he hath loſt 20 J. in a Month's Time by them; 
he works at our Work, and that better than 
Twenty that he hath had, and he is no Porter : 
He faith he knows not Mr. Negus, nor was not 
acquainted with him *till Yeſterday. 
John Jones ſaith, he hath known Rowland 
Owen above three Years, and that he is a very 
honeſt Man, and that he ever found him faithful ; 
that he lodged in his Houſe, and that he might 
have done him Injuries if he would, and he hath 
been employ'd elſewhere, and he never heard any 
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and his Dutcheſs, for a Divorce. 


13 
Ill of him; he believes he is a Man of à better 
Principle than to take a falſe Oath. b 

Thomas Cooke faith, That he hath known Row- 
land Owen five Years, and knows not but that he 
is an honeſt Man, and ſaith that he maintains his 
Family by his Labour ; he is his Neighbout, and 
never heard him taxed with any Miſdemeanor. 


Witneſſes fwvern on Behalf of the Dutcheſs, for in- 
validating the Teſtimony of Rowland Owen, vz. 


Rances Knight ſaith, She knows Rowland Owen, 
as he was a Fellow-Servant in the Duke of 
Norfolk's Houſe ; ſhe hath known him a Year, 
he was running Porter, to carry up Coals and 
Wood; he was not truſted with any Keys; ſhe 
was truſted with the Keys to the Lodgings, and 
ſhe always kept the Key to the outward Door to 
the Lodgings, and there was no other Key; and 
ſhe never deliver'd it to any Body, but ſometimes 
left it with the Lady Peterborough's Houſe-Reeper ; 
ſhe never let this Owen have that Key, or any 
other Key to the Lodgings, it was below her 
to do it ; he never went into the Inner Rooms, 
no farther than the Steps to the outward Room 
he is a pitiful beggarly Fellow ; he laid the Stew- 
ard's Qoth, and had no other Livelihood; ſhe 
lived with my Lady ſix Years and upwards, and 
all the while had the Key to the outward Door : 
She ſaith you muſt firſt come into the Room cal- 
led the. Footmens Waiting-Room, then into the 
Dining-Room, then into the Bed-Chamber ; the 
Doors are ſideways : She made the Dutcheſs's 
Bed conſtantly ; ſhe lock'd the Door, and kept 
the Key in her Pocket; ſhe had the Key of the 
Rooms ttill the Counteſs of Weſtmorland had the 
Lodgings, which was not *till the Duke and 
Dutchels left them, which was ten or twelve Days 
before Bartholomew-tide, ſix Years ago. 
Henry Reyner ſaith, That he knew Rowland 
Otven, Street-Porter; he faith that he (this Wit- 
neſs) could never get into the Lodgings, but 


The following Obſervations were publiſhed with the 
above Proceedings, in 1692; by her Graces 
Friends. 

| Obſervations upon the foregoing Evidence. 
E are in the firſt Place to conſider, and 


compare the Evidence on both Sides. 


Secondly, To examine the Credit of the Witneſſes. 


Thirdly, The reaſonable Probability of the Mat- 


ters Sworn, according to the common Courſe 
* of 55 World. | 
en ſwears, That being ſent by Henry Reyner 

the Duke's Butler, to — the — and 
the Lodgings being open, he ſaw Mr. Germaine 
and the Dutcheſs in Bed; and to countenance 
the Story, he ſays, That two of the Doors are 
ſtraight forward, giving to underſtand that the 
Doors _y open, and one againſt another, a 
Body may ſee the Bed out of the firſt Room into 
the third; that Reyner gave him the Key of the 
outward Door, and upon the unlocking of it, he 
made this Diſcovery. 2 f 

Frances Knight encounters this Evidence with 
a Depoſition, that ſhe kept the Key of the out- 
ward Door herſelf, and delivered it to no Body, 
but now and then to my Lady Peterborough's 
Houſe-keeper ; That Owen never went into any 
the inner Rooms, and that the Doors are ſide- 
vays. | 

Vor. VIII. 


Henry Reyner ſaith alſo, That he himſelf could 
not get into the Lodgings, but by Frances Knight ; 
that he never gave Owen the Key, nor ever had 
it in his Poſſeſſion; that he never ſaw Owen 
beyond the Paſſage-Room, nay, that Frances 
Knight never gave him the Key, but that he ſtill 
went to her to open the Door, and that he ne- 
ver had any Key to the Lodgings ; that when- 
ever he ſent Owen with Plates, Spoons, and the 
like, from the Duke's Houſe to the Lodgings 
in Whitehall, he was either there himſelf to re- 
ceive them, or directed Omen to deliver them to 
Frances Knight. 

Now, if theſe two Witneſſes ſpeak Truth, 
Owen was never in the inner Rooms at all; he 
never had the Key of the outward Door, and the 
Doors are not ſtraight forward as Owen ſwears 
they are, which is a Matter of Fact ealily cleared. 

As to the Credit of Rowland Owen, Edward 
Silveſter, Fohn Jones, and Edward Cooke are pro- 
duced in his Favour. The firſt ſwears, he never 
knew him ſteal or cozen, as if the Caſe were 
Pilfery. The ſecond, That Owen might have 
done him Wrong, and did not, and thence in- 
fers that h: would not take a falſe Oath. The 
third, that he knows nothing to the contrary of 
his being an honeſt Man. So that here are three 
Surmiſes for the Reputation of Owen, which are 


juſt nothing to the Purpoſe, on the one Hand ; 
3 | E . and 
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when he had the Key from Frances Knight ; he 
faith Orten never came into the Lodgings, but 
had a Key to a Houſe where the empty Bottles 
were, which was without the Lodgings; and he 
himſelf could not get into the Lodgings but by 
* Frances Knight ; he never had the Key in his own 
Poſſeſſion z he never ſaw Owen farther than the 
Paſſage-Room ;. he faith that the Doors are not 
oppoſite to one another; he faith Frances Knight 
never gave him the Key; he always found her 
there to open the Doors, or in the Room ; he 
never had any Key that would open the Lodg- 
ings; Owen never told him that he caught the 
Dutcheſs in the Manner as is ſaid ; he knows not 
of any Livelihood he had, beſides laying the 
Steward's Cloth : Owen had Wages from the 
Duke, and lodged at the Duke's Houſe in St. 
Fames's ; he ſent Bottles, Pewter Plates, Forks 
and Spoons, Bread, and Linnen ſometimes by 
him, trom the Duke's Houſe to the Lodgings in 
Whitehall: When he was not there to receive 
them himſelf, he gave him Directions to deliver 
them to Frances Knight, or gave him the Key of 
the Cupboard. Being aſk'd whether he hath ever 
gone by another Name than Reyner, he deſired 
to be excuſed, and refuſed to anſwer ; he refuſed 


alſo to anſwer whether he had known any Lady 
go by the Name of Bateman: Afterwards he 


ſaid, He did know one to do fo. He ſaith, ſhe 
went by the Name of the Dutcheſs of Nerfo{ : 


* He faith, it was the Dutcheſs of Norfolk that 


went by the Name of Bateman, and ſhe went ſo he 
believes for a Year; it was at Lambeth, but he 
knows not at whoſe Houſe there; he never ſaw 
Germaine there; it was a Year, or Half a Year 
ſince, he knows not certainly; the Houſe is cal- 
led by the Name of Scriber's Houſe, a Dyer; he 
never ſaw Mr. Germaine at Scriber's with the Lady 
Bateman ; he ſaith, he himſelf went by the Name 
of Goodman, when he lived with this Lady Bate- 
man; he ſaith, that he knows not that Germaine 
was ever at Lambeth, by that Name, or any other : 
He ſaith, he never paid any Rent for the Houſe 
at Lambeth, nor knows that Germaine paid any for 
it; but he ſaith, he was a Servant to the Dutcheſs 
at Lambeth, but knows not what Office he was in, 
but ſhe paid him his Wages. 

Henry Reyner, examined to what Rowland Oreen 
ſaid at his fecond Examination, ſaith, He never 
gave him the Key of the Lodgings, and faith, 
he never had the Key of the Lodgings. 


Margaret 


and two point blank Proofs, upon Oath, againſt 
him on the other ; and not one Syllable all this 
while to diſparage the Teſtimony of either Knight 
or Reyner ; though there are ſeveral pinching 
Paſſages in the Evidence, that, if they were 
falſe, might be detected by Hundreds of Wit- 
neſſes. And for an Inſtance of Reyner's Ten- 


derneſs of an Oath, he has own'd ſome Things, 


n the Cloſe of his Examination, to the feem- 
ing Prejudice of the Dutcheſs herſelf. This is 
meant of their going by borrowed Names; but 
as things ſtood at that time with many Perſons 
of Honour, under her Grace's Circumſtances, it 
was no Scandal to conceal either their Names or 
their Abodes. But as to the true Reaſon of the 
Dutcheſs's Retirement, and living in a Manner fo 
Incognito : The Earl of Peterborough falling deſpe- 

rately ſick in the Tower, her Grace came over up- 
on it, from beyond the Seas, to be within Diſtance, 
in Caſe the Sickneſs ſhould have proved Mortal. 
The Dutcheſs had at that Time nothing to 
live upon but an Exhibition from her Father, 
and one Half of that was made over too for the 
Payment of her Debts; ſo that not being in 
Condition to appear anſwerable to her Quality, 
ſhe thought herſelf bound in Honour, Prudence 
and Juſtice, to retrench her Expences, which 
ſhe could not better do, than by ſuch a Retreat. 

It is in the next Place to be obſerved, how 
Owen interferes with himſelf ; the Lodgings, he 
fays, being open, he ſaw Mr. Germaine in Bed 
with the Dutcheſs of Norfolk, the Dutcheſs leap'd 
out of the Bed, Sc. This muſt naturally be 
underſtood to have been upon the opening of 
the farſt Door; and to the end it ſhould be ta- 
ken ſo, he ſays, that the two firſt Doors were 
ſtraight forward, and that the third turns a little. 
Now it ſo, How could he ſee the Bed out of 
the firſt Room into the third? And then he 
torgets himſelf again, in ſaying that the ſecond 
Door was not cloſe ſhut, and the third open ; 
io that he has now doubled the Difficulty : There 
was no ſeeing into the Bed-Chamber, both be- 
cauſe the ſecond Door was almoſt cloſe, and be- 
cauſe the third was ſideways. It is to be noted 
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alſo, that the Bed ſtands quite out of Sight of 
the Bed-Chamber Door, which is ſufficient of it- 
ſelf alone to overthrow Owen's Teſtimony. But 
upon fecond Thoughts, he takes himſelf trip- 
ping, and inſtead of mending the Matter, makes 
it worſe ; it comes into his Head by this time, 
that there was no ſeeing them in Bed out of the 
firſt Room, and fo thinks to help it out with a 
Flam at the wrong End of his Information, that 
indeed he was in at the third Door when the 
Dutcheſs leap'd out of her Bed. Now, to take 
the Tale his own way, can any Body imagine, 
that Owen ſhould unlock the outward Door, lay 
down his Lumber, paſs theſe two Rooms inta 
the third, the Dutcheſs and Mr. Germaine both 
awake too, and all this Noiſe not give them the 
Alarm? . 85 

To come now to the Probability of the Thing, 
Reyner gave him the Key, he ſays, only for once 
it ſeems, for he never had it either before or 
ſince, Has not this the Face now of a Contri- 
vance, calculated for a particular Turn? Is it 
not highly improbable again, that a pitiful, 


drudging Fellow, that earn'd his Bread by do- 


ing Porter's Work for the Family, ſhould have 
the Dutcheſs's Bed-Chamber laid open to him ? 
And ſo for the Morning-Gown, and Germaine's 
hiding himſelf in the Bed, had they no other 


. Cloaths or Garments lying by them? That Owen 


ſhould have the Luck to ſee juſt this, and no- 
thing elſe. But his Leſſon was to ſwear Nudus 
cum Nudd, and Solus cum Sold, to bring the Proof 
up to the Straitneſs of the Law, and that was the 
Part he had to play. Or, to take the Caſe yet 
another way: If Owen had ſeen them out of the 
firſt Room, can any Body think he would have 
ventur'd after that into the Bed-Chamber ? Or, 
if he did not ſee them in the firſt Room, what 
had he to do in the other Room at all ? But over 
and above all the reſt, for an Amour of this 
Quality, to be carried on thus in the Face of the 
Sun, the Doors and the Curtains open ; let an 
Man aſk his own Conſcience, if he does not look 
upon it as an Impoſture, without a Precedent 
from the Creation, to this Day. 


1691. 


Margaret Ellwood examined on the Behalf of the 
Duke of Norfolk, againſt the Dutcheſs. * 


| Argaret Elkouood ſaith, She had a Company 
M to ſee the Lodgings at Windſor, in the firſt 


ear of King James's Reign, about three or 
four of the Clock in the Afternoon; a Woman 
told her that my Lady was not there, but ſhe 
opening the Door, ſaw my Lady upon the Stools 
in an ill Poſture, Mr. Germaine's Breeches were 
down ; he pull'd them up, and laid his Hand 
on his Sword, ſaying, God damn you for a Whore, 
How have you the Impudence to come bere? My 
Lady bid him kick me down; he ſcattered ſome 
Concerns, that is, Man's Nature on the Boards; 
ſhe ſaw no Nakedneſs but her Knee, or a little 
above. Another time after, ſhe found Germaine's 
Handkerchief and Ruffles in my Lady's Bed; 
my Lady's Woman ſaid there was Germaine's 
Name upon them. Another time, ſhe ſaw Mr. 
Cornwal let Mr. Germaine out of my Lady's Clo- 
Net : She ſaw Germaine's Legs within hers when 
ſhe came the firſt time into the Room, and his 
Breeches -were about his Heels. The firſt time 
was in Bartholomew-Fair time; Mrs. Knifeton told 
her it was Germaine's Linnen. 


Witneſſes produced to the Credit of Margaret 
Jes or Ellwood. 4 6 


C Aptain Charles Potts ſaith, He hath known 
Margaret Elkyood ſix or ſeven Years, and 
that ſhe was Servant to the Duke of Norfolk, and 
that ſhe behaved herſelf well and prudently there; 
her Huſband was a Soldier in his Company, and 
was, as he hath heard, a Shoemaker, | 


John Faucet ſaith, he knew Margaret Elkuood, 
while ſhe was the Duke of Norfo/k's Servant, about 
two or three Years; he never heard any Scandal, 
or Diſgrace of the Woman, but that ſhe carried 
herſelf civilly ; he knows not whether ſhe kept 

an Ale-houſe in Windſor. 


Lawrence” Purcell ſaith, He knows Margaret 
Elkvood? ſhe lived in his Houſe in Brooks-Market, 
next Eaſter will be two Years : He knows nothing 
amiſs of her; ſhe took Care for her Living; he 
never knew her keep ill Hours ; ſhe took a Room 
in his Houſe, ſome of the Rent is behind, he 
thinks thirty two Shillings, her Huſband and the 
Woman gave him a Bond for it. 


* 


and his Dutcheſs, for a Divorce, 
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Witneſſes froorn on the Behalf of the Dutcheſs, for 
invalidating the Teſtimony of Margaret Ellwood. 


Ichael Haddon ſaith, He hath been acquaint- 
ed with Margaret Ellwood, four, five, ſix, 
or ſeven Years: When he firſt knew her, her 
Huſband was a Soldier in the Duke's 8 | 
and ſhe was, as he hath heard, an under Houſe 
keeper ; he believes ſhe was turned out of the 
Duke's Service; afterwards ſhe fold Drink in a 
Houſe of his at Windſor, and went away in his 
Debt by Night, without paying him ; ſhe took 
her Goods with her; this was in 1689, 
Joyce Heath faith, She knows Margaret ElI- 
tod; ſhe lived in a Cellar of hers, and in a 
Back-Houſe of hers, but not at the ſame Time, 
three Quarters of a Year, in Brooks- Market, about 
Michaelmas laſt ; ſhe paid the Landlady but ele- 
ven Shillings and fix Pence: Her Courſe of Life 
was not good ; ſhe was in an inferiour Condition, 
her Huſband was a Cobler in a Stall, and ſhe had 
five Children. | 
Mary Tervis faith, She hath but a lender Ac- 
quaintance with Margaret Elkvoed ; but the ſaid 
Elwood ſent to borrow a Scarf of her the Sunday 
after Chriſtmas laſt; and ſaith, That going the 
next Day for her Scarf, ſhe, the ſaid - End, 
deſired it for a longer Time, for it might be 
five Pounds in her way, for ſhe was to be a Wit- 
neſs for the Duke of Norfolk, who was to be di- 
vorced from his Dutcheſs, and that the Duke ſent 
his Chariot for her: I told her there could be no 
Separation in Marriage, except Adultery could be 
proved; and that I could not think it reaſonable 
to believe, that ſo mean a Servant as ſhe could be 
a Spectator to ſo ill an Action as that was. She 
ſaid, ſhe thought ſhe could do the Duke no Kind- 
neſs in going, for ſhe never ſaw any other Harm 
by the Dutcheſs, than that ſhe ſaw Gentlemen 
come to and fro to the Houſe ; but the Duke had 
ſent for her, and ſhe muſt go. ; 
Mary Jones ſaith, She knows Margaret Elkzood, 
who ſhe heard ſay, the Lady Dutcheſs ſent for 
her a little before Chriſtmas laſt, and ſaid, Marga- 
ret, I deſire you to ſpeak the Truth, I would not 
have you diſoblige my Lord in the leaſt. AMar- 
garet Elkvood ſaid, She never knew no Harm by 
her Grace. The Dutcheſs demanded the Keys of 
her, and ſhe gave them her; and the Dutcheſs 
gave them to her the ſaid Ellwocd, again the next 
Morning : The Diſcourſe was a few Days before 
Chriſtmas laſt. N 


Obſervations upon the foregoing Evidence. 


- Here's a foul and a ſuſpicious Story in this 
Depoſition of Margaret Elkouoed, wherein ſhe 
ſtands ſingly upon the Credit of her own Teſti- 
mony, without any Colour, or corroborating Evi- 
dence to ſupport it: Only Capt. Charles Potts, 
Jobn Faucet, and Lawrence Parnell, are produced 
to ſpeak to her Perſonal Reputation. The firſt 
ſays, ſhe behaved herſelf well and prudently in 
the Duke's Houſe; the ſecond and third, that 
they knew no ill by her. 

There were produced on the Behalf of the 
| Dutcheſs, and to invalidate the Teſtimony of 
_— Ellvood, thele ſix Witneſſes, Michael 
Haddon, Foyce Heath, Mary Trevis, Mary Fones, 
Anne Roſs, and Mary Roſs. Mary Trevis, Mary 
Jones, and Anne Roſs, do all depoſe, that about 
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Chriſtmas laſt, ſpeaking of the Dutcheſs, and Mr. 
Germaine, Margaret Ellwocd told each of theſe 
Witneſſes reſpettively, that ſhe never ſaw or knew 
any thing of Ill by the ſaid Dutcheſs; and yet 
Ellwood's Accuſation bears Date in the firſt Year 
of King James. Mary Trevis ſwears farther, 
that upon the next Sunday after Chriſtmas laſt, 
Elkueod told her, upon borrowing a Scarf of her, 
that it might be five Pounds in her way, for the 
Duke was to be divorced from the Dutcheſs, 

he had ſent his Chariot for her, and ſhe was 

be a Witneſs. Anne Roſs ſpeaks alſo to the ſame 
Effect, how Ellwood told her there would be a 
Divorce, and the Duke had ſent for her to be a 
Witneſs ; and likewiſe faith, That E/wood's Huſ- 
band told her, that his Wife was to have thirty 
Pounds per Annum ſettled upon her, and live at 
Windſor, and have the ſhewing of the Caſtle. 
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Anne Roſs faith, She knows Margaret Elkpood, 
who came to her Houſe, and told her, about two 
Months ſince, that the Duke of Norfolk ſent for 
her to Witneſs, for there would be a Divorce be- 
tween the Duke and Dutcheſs; and I aſking her 
what ſhe could ſay, She anſwered ſhe could fay 
little, but that ſhe knew no ill by the Dutchels ; 
but that ſhe was a good generous ſpirited Lady, 


and ſhe never knew any ill Action by her in her 


Life; I bid her have a Care what ſhe went about, 
for that would do the Duke but little Kindneſs. 
The Dutcheſs, ſhe ſaid, called for the Keys of 
her Lodgings, but gave her them back the next 
Morning. She ſaith, That laſt Week ſhe went 


to her to demand a Debr, and ſhe promiſed to 


come and pay it her. She ſaith, ſhe went to the 
Porter at the Duke's to aſk for her; but the 
Porter ſaid ſhe was not within; but meeting with 
her Child there, ſhe ſaid ſhe was within, and 
brought her, the Witneſs, to her in the Duke's 
Houſe, and ſhe made her very welcome, and ſent 
her Huſband with her, the Witneſs, to ſee her 
Childrens Lodging in the Green Mews, near the 
Duke's Houſe : She ſaith, Ellwood's Huſband 
told her, upon aſking how the Cauſe went, that 
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his Wife was to have 30. per Annum ſettled on 
her, and to go to Windſor to live, and to have 
the ſhewing the Caſtle : She ſaith, that upon her 
going to ſee the Children, and commending their 
Lodgings, that Elkword's Maid, or Woman, told 
her they paid four Shillings a Week for the 
Lodgings : She faith, the Children were well 
cloathed, with good Frocks and Top-knats, and 
they uſed to be ragged, and that her Huſband 
uſed to allow her but ſix Pence a Day for her and 
her Children: She faith, that Margaret Ellvod 
told her ſhe had been with the Dutcheſs, and that 
her Grace bid her do nothing to diſoblige her 
Lord, but ſpeak the Truth. 


Mary Roſs ſaith, She knows Margaret Ellkuood ; 


She ſaith, ſhe heard Ellwocd's Huſband ſay, that 
the Duke of Norfolk had taken Care of his Wife 
and Children, and ſettled thirty Pounds per Annum 
on them, and her Habitation was to be at Wind- 


for Caſtle; and ſaid, that my Lord Duke would 


be divorced, for he was to have a great Fortune 
of Twenty Thouſand Pounds a Lear: This Diſ- 
courſe was the laſt Week, and her Father was 
preſent, and her Mother was juſt gone out. 
Thomas 


a. n 
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Mary Roſs ſpeaks to the ſame Purpoſe alſo, with 
the Witneſs above, as to what Elkvood's Hul- 
band ſaid of Vindſer, the Settlement, and the 
Divorce; adding alſo, that the Duke was to 
have a great Fortune, (according to the common 
Rumour then about the Town;) Mary Roſs's 
Father was by, and heard all this: It was about 
a Week before the Date of the Information that 
Diſcourſe had paſſed. 

_ Nay, the Dutcheſs was ſo clear in the Matter, 
that ſhe ſent for Ellwood a little before Chriſtmas 
laſt, and bid her ſpeak the Truth; as Elkvood 
herſelf own'd to Mary Jones and Anne Roſs.. 

- To come now to the Quality and Credit of 
Margaret Ellwocd. Haddon ſays ſhe was his Te- 
nant at an Ale-houſe in VWindſor in 1689, carried 
off her Goods by Night, and went away in his 


Debt. : 
Heath ſaith, She liv'd in a Cellar, led an ill Courſe 


of Life; her Huſband was a Cobler in a Stall. 


Anne Roſs ſays, That ſhe had five Children, 
and that ſhe had but ſix Pence a Day Maintenance 
for herſelf and them. 

This was her Condition till near Chriſtmas laſt, 
when all on a ſudden, as Anne Roſs depoſes, ſhe 


was taken into the Duke's Houſe, the Children 


new cloath'd, and trick'd up with good Frocks, 
and Top-Knots, (which were till then all in 
Rags,) Lodgings provided for them at four Shil- 
lings a'Week, and a Maid to look to them, and 
no viſible Means of doing all this. But, in fine, 
the Change was not wrought by Miracle, and 
leans much toward the Diſcourſe before-menti- 
oned, that Anne and Mary Roſs had with Ellwocd's 
Huſband. 

The Queſtion, at laſt, is briefly this: Whe⸗ 


| ther is to be beliey'd, a Woman under ſo many 


ſcandalous Circumſtances, and one that ſwears 
for herſelf too; or ſix Witneſſes againſt her 
of {6 unqueſtionable Probity, that not ſo much 
as one of them could be impeach'd-by the other 
Party ? 

Io paſs now to the palpable unlikelihood of 


* 


the Story barely in itſelf; El/kvood was carrying 
Company, ſhe ſays, to ſee the Lodgings at 
Windſor, and opening the Door, ſhe ſaw and 
heard, as in her Depoſition. How came it now, 
that none of this Company ſhould be produc'd, 
or ſo much as nam'd to ſecond, Elkecod for tis 
to be preſum'd, they muſt needs hear and ſee 
what paſs'd upon this Adventure, as much as 
ſhe herſelf did ; or if ſhe had but nam'd the 
Woman, who, ſhe ſays, told her my Lady was 
not there, it might have ſerv'd as a Collateral 
Inducement, for the giving of ſome Sort of Cre-. 


dit to it. But in a Matter of this Importance, 


to have ſo many Witneſſes within Reach of be- 
ing found out, and none to appear, looks very 
ill on their Part, that were ſo much concern'd to 
porn them: And fo for Germaine's threatning 

er, and the Dutcheſs's bidding him kick her 
down, no People in their right Wits, but would 
have try'd to ſtop her Mouth, with fair Words 
and a good Bribe in ſuch a Caſe as this, rather 
than provoke her by Menaces and ill Language, 
to run open Mouth to the Duke with the Story, 
in Revenge, when ſhe had the Dutcheſs's Honour 
and Eſtate ſo abſolutely at her Mercy. | 

As to the Buſineſs of Mr. Germaine's Handker- 
chief and Ruffles, and his being let out of the 
Cloſet, the Contrivance is all of the fame Piece 
with the reſt; for why were not the Perſons 
nam'd in her Depoſition, produc'd to prove the 
Particulars therein mention'd, as well as EAI. 
wood? It is moſt certain, that the Proſecutors 
could eaſily have done it, and that it was pro- 
perly their Buſineſs and Intereſt ſo to do; for 
what ſignifies Elkvood's ſingle Teſtimony, under 
her Circumſtances, without corroborating Proofs t 
She tells us a Tale, of Company to fee the 
Lodgings, a Woman that told her ſo and ſo; 
and another Woman and a Gentleman that ſaid, 
and did this and that, and yer not one Creature 
at laſt to ſecond her Depoſition, nor any Pre- 
rence of an Exception to the Evidence on the 
other Side. | 


1691. 


Thomas Hudſon examined on the Behalf of the 
Duke of Norfolk, againſt the Dutcheſs. * 


Homas Hudſon ſaith, That the Duke of Nor- 

folk being at Portſmouth, he was Butler at 
Windſor, when Germaine, and the Dutcheſs, and 
Cornwall went to play; Germaine ſent his Foot- 
man for clean Linnen, which he brought the 
next Morning. Mrs. Gwin ſaid to the Dutcheſs, 
The Dog would have lain with me, but ſhe would 
not lay the Dog where the Deer laid, for ſhe 
knew my Lady Dutcheſs would accept of him ; 
after that, he ſaw a Shirt and a Wailtcoat in the 
* Cloſet, which my Lady's Woman and Anne Bur- 
ton took away. My Lord being abſent, we mur- 
mured amongſt our ſelves, that my Lord was 
wrong'd: I told my Lord; whereupon my Maſter 
Cragg had me to my Lord Peterborough's Lodging, 
and threaten'd me, that he would prefer me to 


his Brother Richards, who turn'd me off in Ger- 


many. This was, he thinks, in December, or 
September, 1685. Mrs. Gwin ſpoke this in the 
Green Room, and he was in a Cloſet hard by, and 
the Door open, and fo heard it. 


Witneſſes ſworn on the Behalf of the Dutcheſs, for 
invalidating the Teftimany of Thomas Hudſon. 


| Illiam Purchaſe faith, That he knows 
| Thomas Hudſon, who, he ſays, was never 
Butler to the Duke of Norfolk, either at Windſor, 
or any other Place : He, the Witneſs, was Un- 
der- Butler himſelf, Reyner was Butler in 1685, 
and the Witneſs was Under-Butler. He faith, 
Hudſon waited on the Gentleman. of the Horſe 
and the Steward ; he was not the Duke's Servant, 
nor waited af the Table that he knows of; he 
was never ſuffer'd to come into the Room when 
the Duke or Dutcheſs was at Play. He faith, 
he, the Witnels, was not at Vindſor at the Time 
when the Duke of Norfolk was at Portſmouth, 
but he was ſent to Drayton in Northamptonſhire, 
and was then the Duke's Servant as Under-Butler; 


and his Datcheſs, for a Divorte. 


he knows not that Reyner was; he faith, he is 
riow Servant to the Lord Peterborough.” 

Col. Facob Richards faith; That he knows 
Thomas Hudſon, he was his Servant, he was re- 
commended to him by Mr. Cragg, he was his 
Footman; he believes he was in his Service four 
Months, he parted with him, becauſe he found 
him a tricking Fellow z he told him his Brother 
Cragg was to be kilfd by one Curry, and another 
Iriſhman : He, the Witneſs, writ to his Brother 
Cragg, and he advis'd the Witneſs to part with 
him, for he did not think him fit to be truſted in 
his Travels; whereupon he paid him his Wages, 
and gave him Money to bear his Charges to 
England, and ſent a Trunk by him. One Mr. 
Negus travell'd with the Witneſs; and his Father, 
who then and now lives with the Duke of Nor-- 
folk, writ to us, that he did not think it fit for 
us to keep ſuch a Servant, for he was a dange- 
rous Fellow, or to that Effet. Hudſon never 
own'd any thing of the Adultery to the Witneſs, 
but politively declar'd to him he knew nothing 
of it : This was in January, 1685. He faith, 
that Cragg writ him word, .that Hud/on muſt needs 
be a tricking Knave. He negligently told the 
Witneſs this of the Adultery ; Curioſity made 
him aſk it of him, for he had liv'd with the 
Duke and Dutcheſs, and it was natural for him, 
the Witneſs, to aſk ſuch a Queſtion. He faith, 
he believes Hudſon ſaw ſome of his Letters : He 
ſaith, there were printed Papers in the Trunk 
he ſent, but nothing of any conſiderable Value : 
He faith, Hudſon never cheated him of any thi 
that he knows of; he hath truſted him with a 
1004, at a time: The Trunk was deliver'd in 
England, and he believes he knew what was in 
it: He faith, that aſking Hudſon whether he 
knew any thing of the Adultery charg'd on the 
Dutcheſs of Norfolk ? Hudſon ſaid, he knew no- 
thing of it: He, the Witneſs, told him, that it 
was ſaid, that it was he that had betray'd the 
Dutcheſs; he ſaid it was a falſe Accuſation, for 
he knew nothing of it. 


ah. EE * 
— th. 


* Obſervations upon the foregoing Evidence. 


1 Todes ſwears himſelf the Duke's Butler at 
Windſor. William Purchaſe ſwears that Hud- 


* fon was never the Duke's Butler. 


Hudſon ſays, that they went to Play, and that 
he over-heard Mrs. Gwin out of a Cloſer, ſaying 
as in the Evidence. Mrs. Gwin is a dead Wit- 
neſs, and Hudſon but a Cloſet Witneſs, which is 
little better; now Purchaſe ſays again, that Hud- 
ſon was never ſuffered to come into the Room 
where the Duke or Dutcheſs were at Play. 
Hudſon ſays likewiſe, that the Servants mur- 
mur'd amongſt themſelves, that my Lord was 
wrong'd, and that he told my Lord of it. Colonel 
Jacob Richards depoſes, that he himſelf telling 
Hudſon of a Talk, that he had betray'd the 
Dutcheſs, and ſpeaking of a Noiſe of the Adul- 
tery ; Hudſon made Anſwer, That it was a falſe 
Accuſation, and he knew nothing of it. | 
Now, as to Hudſon's Credit, he was Colone 
Richards Footman, who turn'd 
tricking Fellow, and not fit to be truſted, Mr. 
Negus, the Duke's Servant, both then and now, 
was of the ſame Opinion too, and adviſed by 
Letter the putting of him away, as a dangerous 
K You, VIII. 
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The Story of Mr. Germaine s ſending his Man | 
for clean Linnen over Night, and the bringing 


it next Morning, has little in it, even ſuppoſin 


the Fact to be true. Fir, The Order was 
given bare-fac'd, and .conſequently no Myſtery 
in it. Secondly, There was a Set-Company at 
Play, and that was not an Opportunity for a 
Love Intrigue. Thirdly, It is no new Thing 
for People to ſit up all Night at Play, and 
change their Linnen next Morning, without 
any Offence to Honeſty, or good Manners, where 
they may have a Privacy ſo to do it. And if 
my Lady's Woman and Anne Burton took away 
the Shirt and Waiſtcoat, as he ſays they did, 
there's no great Hurt in that neither; though 
it's much to have three ſuch Confidents to ſuch 
a Secret, an under Footman privy to the In- 
trigue of Germaine's Man going and coming, 
and raking in the Women's Cloſet among the 
Linnen. | fy 


But ſtil} the only proper Witneſſes are kept 
behind the Curtain: Anne Burton indeed is pro- 
duced, and we ſhall ſee what kind of Evidence 
ſhe proves herſelf in the next Place. a 
2 
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18 43. Proceedings between the 


Anne Burton examined on the Bebalf of the Duke of 
of Norfolk, againſt the Dutcheſs. * 


NNE Burton faith, She was Servant to the 
A Duke and Dutcheſs of Norfolk : When the 
uke was gone to Portſmouth, ſhe was at Wind- 
fer, when my Lady went to London with Germaine, 
When my Lady came Home, after Supper ſhe 
was in great Haſte to go to Bed ; when ſhe was 
undreſt, ſhe ſaid ſhe would lock us out, becauſe 
ſhe would not be diſturb'd before Eleven o'Clock 
the next Morning, tho' the King and Queen 
ſhould come. Hudſon told her Germaine was ſtill 
in the Houſe, whereupon we laid Chairs on the 
back Stairs, that we might hear him if he came 
down; the Chairs were not removed the next 
Morning; when Germaine's Man came with Lin- 
nen, he ſaid his Maſter was there. My Lady 
ordered a Fire to be made in my Lord's Room, 
where, when ſhe was come, Mrs. Nelly Gwin 
came in, and aſked her how ſhe liked her Night's 
Reſt ? And being aſked for Germaine, ſhe ſaid ſhe 
knew nothing of him. My Lady complaining of 
her Hair being out of Order, Nelly anſwered, it 
was 'a hot Night with her, enough to put her 
Hair out of Powder and Curl too. Quickly af- 
ter, Cornwall came in and aſked for Germaine, 
and my Lady ſaying ſhe knew nothing of him, 
Nelly Gin ſaid, I queſtion not but he will come 
vut by and by like a drown'd Rat; with that, 
while I was cleaning -the Dining-Room, Mrs. 
Knifeton called me, and ſhewed me in a Cloſer, 
Germaine's Shirt and Waiſtcoat, and afterwards 
making my Lady's Bed, ſaw there were two 
Prints where Two had laid. The Shirt and 
Waiſtcoat were ſent by the Duke to the Lord 
Peterborough's : She ſaith ſhe is a ſingle Woman, 
and was never married; this was about Bartho- 
lomew-Tide, ſix Years ſince : She ſuppoſeth the 
Bed was ſtained both by a Man and Woman. 


Witneſſes ſworn on the Behalf of the Dutcheſs, for 
'  invalidating the Teſtimony of Anne Burton. 


NNE Burton againſt herſelf : Upon ſeeing 
A ſeveral Witneſſes come in, to prove her to 
a married Woman, (tho* ſhe had ſworn the 
contrary,) was call'd to the Bar of the Lords, 
and there faith, She was not married when ſhe 
was at Windſor ; ſince that ſhe hath been married. 
Anne Burton was her Maiden Name; her Huſ- 
band's Name is Benſtin. 
Suſan Wheatcroſt ſaith, That ſhe knows Anne 
Burton, and that ſhe lodged in her Houſe ſix- 
teen Weeks, with her Huſband Robert Benſtin; 
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and ſhe ſaid, ſhe ſhould have a Parcel of Money 
to be a Witneſs for the Duke of Nerfolt, again 
his Dutcheſs; this was about March two Years 
fince. Her Huſband ſaid, he ſhould have 3 
Commiſſion from the Duke of Norfolk, and he 
ſhould have a great deal more from him, for his 
Wife is to be a material Witneſs againſt his 
Dutcheſs. They did not pay her, the Witnels, 
when they went away, nor lince ; they owed her 
ſeven Pounds fifteen Shillings ; ſhe hath been 
ſecking after them, and could not find them ; ſhe 
left a Trunk with Rags in it, and went away pri- 
vately, carrying away her Goods by Parcels. 
Mary Sheriff ſaith, That ſhe lives next Door, 
to Warwick-Houſe in Holbourn, and hath kept 
Houſe there near ſeven Years, and hath known 
Anne Burton two Years ; the lived with my Lord 
Clare: While the was there, a Soldier courted 
her, they uſed to come every Day for a Fort- 
night or three Weeks to her Houſe to drink; 
ſhe ow'd her about three Pounds : She hath told 
her ſeveral times ſince, - that ſhe was to be a 
Witneſs for the Duke of Norfolk againſt his 
Dutcheſs, and ſhe was to have Money tor ſpeak- 
ing : She heard Mrs. Tod bid her always _ 
a Story, and ſhe would do well : She, the Wit- 
neſs, heard them talk of thirty or forty Pounds 


Mrs. Burton ſhould get by being a Witneſs 3 ſhe 


is not paid the three Pounds, nor knows not 
whether ſhe ſhall be paid; but laſt Winter ſhe 
found her in Henrietta- Street, and ſhe deſired her, 
the Witneſs, not to take Notice of her Name, 
nor what ſhe ſaid to her, for ſhe, the Witneſs, 
ſhould have her Money in a ſhort time, when the 
Trial was over. She told her the ſame a little 
before that, when ſhe lived at Major Wildmanr's ; 
ſhe takes it to be this Winter was Iwelve- month; 
ſhe thinks it was the Duke of Norfell's Trial: 
She, the Witneſs, keeps a Coffee-Houſe, call'd 


Joes Coffee-Houſe. 


William Purchaſe ſaith, That he knows Aune 
Burton, ſhe declared to him about a Year and a 
Half after the Dutcheſs was charged with lying 
with Mr. Germaine, that ſhe knew nothing of it, 
and that the Dutcheſs was wrong'd as much as 
ever ws Woman was, and that ſhe hoped to 
ſee thoſe puniſhed that were the Cauſe of the 
Accuſation. He ſaith, he went to ſee her as a 
Fellow-Servant, and he was not ſent by any one, 
and going to drink together, they fell into this 
Diſcourſe : He hath talked of this Matter ſeveral 
times, (particularly to Mr. Welborne,) ſince this 
Buſineſs was ſpoken of, having heard ſhe was to 
be a Witneſs againſt the Dutcheſs. 


* Obſervations upon the foregoing Evidence. 
NNE Burton has the Story over again of 
the Shirt and Waiſtcoat, and of Mrs. Gwin's 

Ditcourſe, to which enough is ſaid already, and 
more needs not be ſaid upon the Evidence of a 
Perſon ſo manifeſtly forſworn. In her firſt Oath, 


ſhe ſwears herſelf a ſingle Woman, and that the ' 


was never married; but upon Witneſſes appeari 
to prove the contrary, ſhe was called to the Bar 
again, and own'd herſelf to be married, and that 
her Huſband's Name was Benſtin. 

This Ame Burton had been a Lodger ſixteen 
Weeks to Suſan Wheatcroft, as appears by Wheat- 
_ Crefr's Depolition; ſhe conveyed her Goods pri- 
| vately out of the Houſe by Parcels, and flipt 

away ſeven Pounds fifteen Shillings in her Debt; 
ſhe told M beatereft that ſhe was to be a Witneſs 
_ againſt the Dutcheſs, and that ſhe ſhould have 
Money ; her Huſband faying alſo, that his Wife 
was to be a material Witneſs againſt the Dutcheſs, 


reſts upon the 


and he himſelf ſhould have a Commiſſion, and 
more than that roo, 

Mary Sheriff fays, That preſſing Anne Burton 
for-three Pounds that ſhe ow'd her, her Anſwer 
was, That ſhe was to be a Witneſs for the Duke 
againſt the Dutcheſs, and that in a ſhort time ſhe 
ſhould have Money, and then ſhe would pay her. 

William Purchaſe ſwears, That about a Year and 
Half after the Report concerning the Dutcheſs and 
Mr. Germaine, Anne Burton told him the Dutcheſs 


was wrong'd, and the hop'd to ſee her Accuſers 


puniſhed ; and that he himſelf hath often ſpoke of 
this Paſſage to ſeveral, and particularly to Mr. 
Welborne. Take Notice that theſe Depoſitions 
for the Dutcheſs, as well as the former, have paſſed 
without any Contradiction: That Germaine's Man 
1s neither produced nor named; the Linnen, (if 

any,) brought as openly as it was ſent, for. No | 
Mrs. Knifeton 2 and the whole Depoſition 

redit of a forſworn Woman. 


Simon 
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Simon Varelſt examined on the Bebalf of the Duke 
/ Norfolk, againſt the Dutcheſs. * 


Imon Varelſt faith, That he was at Windſor to 
draw the Dutcheſs of Norfolk's Picture about 
fix Years ſince, and had the Duke's Cloſet to put 
the Pictures in: When he had done, and had 
been at Home- two or three Days, Germaine 
came to him much voncern'd, and ſaid, you can 
do the Dutcheſs an extraordinary Kindneſs, and 
will oblige the Lord and Lady Peterborough in 
the higheſt Degree; then he ſhewed mea Letter 
of the Dutcheſs to me, and read it to me; be- 
fore that he told me there was a Shirt and Waiſt- 
coat, and they are known to be his: He ſaid, I 
deſire you to fave the Dutcheſs's Honour; I de- 
ſire that you will be fo much a Gentleman as to 
own them to be yours, and that you left them 
there : I anſwered, I was much concern'd there 
ſhould be ſuch a Trouble, but I deſired to be 
excuſed, I could not do it without Prejudice; 
He told me the Lord and Lady Peterborough had 
diſcourſed the Duke of Nerfolk upon it, and if it 
were own'd but to be my Linnen, their Diſcourſe 
had wrought ſo much upon him, that if there 
came any Evidence to aſſiſt them, he would leave 
off the Purſuit. I refuſed ſtill ; he offered me a 
Purſe of Gold, and told me I ſhould make my 
Fortune by it; but I ſtill refuſing, Mr. Germaine 
went away very much diſcontented: My Wife 
being in the next Room, over-heard the Diſcourſe 
between Germaine and me, and told it, and ſpoke 
of it, or elſe I had not been here now. 


John Rothmell feworn a Witneſs on the 'Bebalf of 
the Dutcheſs of Norfolk, for invalidating the 
Teſtimony of Simon Varelſt. 


OHN Rothmell ſaith, That he lives in Crown- 
Court in Covent-Garden, and is a Taylor: He 
ith, he knows Simon Varelſt, and that he, the 


Witneſs, married his Half- Siſter: He ſaith, that 


— 


and his Dutcheſs, for à Divorce. 


19 
about a Quarter of a Year after the Buſineſs of 
the Dutcheſs happen'd at Windſor, he was at 
Varelſt's Houſe about Eleven of the Clock in the 
Night, and Vareſſt lock'd the Dqor, and told 
him, he had diſparag'd him by marrying his 
Siſter, and ſaid, he would. be his Death, and 
drew his Sword, and commanded him to ſtrip, 
that he might flaſh him at his Pleafure; and the 
ſaid Witneſs did ſtrip for fear of his Life, know- 
ing his Frenzy; and he ſtruck the Witneſs above 
a dozen times with his Sword, and tkreatned ſtill 
to have his Life, if he, the Witneſs, did not 
fetch his Wife down that Night, which was 
about twelve o'Clock, and which-was about fix 
Weeks after ſhe lay in; and he was to bring her 
to be whipt, and to bring ſix Rods with him: 
Upon his, the Witneſs's Promiſe to do this, he 
let him go, and he hath not ſeen him ſince, but 
in the Street. He had Half a Year before that 


been diſtracted for ſix Weeks, and he, the Wit- 


neſs, fetch'd Dr. Teni/on to him once, and the 
Doctor came ſeveral times afterwards to him. 
One Night in that Sickneſs, he got from the 
Woman that watch'd him, and run about two 
Hours in his Shirt and Waiſtcoat, in a froſty 
Night, and cut his Feet, and was brought Home 
by the Watch: He faith, his, the Witneſs's 
Wife, was to have been here this Day as a Wit- 
neſs, and was here, but having not an Hour to 
reckon, and being ill, is gone Home with her 
Midwife : He faith, he never durſt go near Va- 
rel ſince he abus'd him. He faith, that Mrs. 
Varelſt, after ſhe came from Windſor, ſaid, that 
the Dutcheſs had ill People about her, and that 
ſhe believ'd her to be much wrong'd, and ſaid, 
ſhe could clear her about the Scandal of the Lin- 
nen that was found; for whether it was, or was 
not Mr. Varelſt's Linnen, ſhe could do it; and 
ſaid, ſuppoſing I had, brought my Huſband's 
Linnen down to be waſh'd, and the Landreſs 
fetching of it, ſhe might take it up, and leave 
ſome of it behind, . 

| Thomas 
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* Obſervations upon the foregoing Evidence. 


pf {ome needs no more to the overthrowing of 
Varelſt's Evidence, whatever it is, than the 
Teſtimony of John Rothmel!, to prove him Non 
Campos; witneſs his Outrage upon Rothmell, the 
fantaſtical Freak of ſending at Midnight for ſix 
Rods to whip his Siſter-in-law z and another Fit, 
for a matter of ſix Weeks, when Dr. Teniſon made 
him ſeveral Viſits to compoſe him, his 2 
being ſo violent upon him, that he broke looſe 
from his ry in a froſty Night, and ran up 
and down the Streets in his Shirt, till he was taken 
up by the Watch. This is the Sum of RothmelPs 
Teſtimony, and not one Word oppos'd either to 
the Credit of the Witneſs, or the Truth of the 
Depoſitions. But it may not be àmiſs, after all 
this, yet to ſpeak a few Words to the Likelihood 
of what Varelſt has here depos'd. 

Mr. Germaine came to him, he ſays, with a 
Letrer from the Dutcheſs, which he read to him, 
and in the Name of the Lord and Lady Peterbo- 
rough, deſir d him to ſay, the Shirt and Waiſtcoat 
were his; but not one Word all this while of the 
Coatents of the Dutcheſs's Letter. He ſays again, 
that the Shirt and Waiſtcoat were known to be 
his; now if they were known to be Mr. Germaine's, 


what Good could Varelſt do by taking the Matter 
upon himſelf ; when he ſaw fair Words would not 
do, there was a Purſe of Gold offer'd him, and 
that would not work neither. The Dutcheſs 
and Mr. Germaine were wonderfully alter'd, fure, 
in this Caſe, from what they were in the Buſineſs 
of Owen and Elkvood; there was no Purſe of Gold, 
or Dutcheſs's Letter to ſmother the Matter, bur, 
on the contrary, Elkvood was threaten'd, provok'd, 
and defy*d, inſtead of cajoling her. And what 
was all this for at laſt, but only to remove a Jea- 
louſy, and moſt ridiculouſly, at the ſame time, 
to condemn themſelves by a Confeſſion out of 
their own Mouths, and improve the Suſpicion into 
a Certainty ? Can any Body imagine that they 
would not have done more to have ſuppreſt 
Owen's and Ellvood's Evidence, than Anne Bur- 


ton's, or Simon Varelſt's, who ſwears farther, chat 


his Wife heard all this Diſcourſe betwixt Ger- 
maine and himſelf in the next Room, and told of 
it. Why was-ſhe not produced then, or the Per- 
ſons to whom ſhe told it? But Rothmell ſwears, 


that Mrs. Varelſt ſaid, the Dutcheſs had ill People 


about her, and was much wrong' d, and that ſhe 
herſelf could clear her ahout the Scandal of the 
Linnen ; ſo that *tis plain, Mrs. Varel was not 


an Evidence for the preſent Turn. 


4 


at] _—_ 
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20 43. Proceedings between the Duke of Norfolk, 3 W.& M. 


Thomas Foſter examined on the Bebalf of the Duke 
; of Norfolk, againſt the Dutcheſs. * 


| Hemas Foſter ſaith, That he was Coachman 
to Mr. Germaine, and carried the Dutcheſs 
of Norfolk often, about two Years ſince, in his 
Coach, and brought her Home, and the Foot- 
men have had four Half-Crowns given them ; 
and Marting, a Dutchman, his Helper, called it 
Hub- Money: It was by Night, againſt a Light, 
that he ſaw her Face in the Coach; it was about 
ſeven or eight of the Clock at Night, about this 
time a Year; he hath ſeen her Face once in the 
Day-time, ſhe looking out of a Saſh- Window, 
two Stories high, in Mr. Germaine's Houſe in 
Part- Street; he knows her Face well enough; he 
hath ſeen her before, and ſince ſhe was married. 


Witneſſes ſworn on the Bebalf ef the Dutcheſs of 


Norfolk, for invalidating the Teſtimony of 1 ho- 

mas Foſter. | | 

OHN Hall ſaith, That he lives at the Coffin 
of in Tuttle-Street, and is a Joiner; he ſaith, he 
hath known Thomas Foſter two Years; and that 


about three Weeks ſince, they being drinking to- 


gether, and talking concerning the Duke and 
Dutcheſs of Norfo/k, he ſaid, Mr. Germaine had 


done ill Things by him, in turning him off in 
| freland, and in turning him off here; and he was 


reſoly'd to be reveng'd of him. 


Hoſea Grimſiey ſaith, He lives with Mr. Ger- 
maine, and that he hath known Thomas Foſter 
above a Year and three Months, in Mr. Germaine's 
Service; he heard him ſay, in the laſt Week of 
December laſt, in Mr. Cook's Houſe, about three 
Days before he was turn'd away, That he thought 
it no more Sin to murder his Maſter, than it 
was to kill a Louſe : He faith, he hath lived with 
Mr. Germaine about a Year and a Half, and that 
he never ſaw the Dutcheſs of Norfolk with him; 
-and that he hath, ever ſince he came to him, 
lived with him in the Place where he now lives : 
He ſaith, he never ſaw Mr. Germaine with a Wo- 
man that was called the Lady Bateman, nor 
knows any ſuch Name, or Perſon. 


- Thomas Lloyd examined on the Behalf of the Duke 


12 of Norfolk, againſt the Dutcheſs. $ 
T's Lloyd faith, He knows one that went 


I by the Name of the Lady Bateman, at her 


ale at Vaux.- Hall; one Germaine, a Wine- 


** * 


Merchant, took the Houſe; ſhe came thither 
about Midſummer, 1689. She was off and on 
there *till laſt Michaelmas. He hath ſeen the Per- 
ſon that went by the Name of the Lady Bateman, 
and it is the Dutcheſs of Norfolk. Goodman was 
her chief Man, and his- real Name is Reyner. Her 
Brother, as was pretended, which he hath heard 
was Mr. Germaine, was the chief Man that came 
there; ſometimes he came once or twice a Week, 
ſometimes oftner ; he's certain, as the Servants 
ſaid, it was Captain Germaine that came there, 
every Body ſaid it was he: He knows him not by 
his Name, but by Hear-ſay; if he could ſee him 
now, he could tell whether it was he; he hath 
not ſeen him ſince the Lady went away ; he be- 
lieves Germaine was there every Month in both 
the laſt Summers; he cannot ſay that Goodman 
was ever there when Germaine was there; he ſaw 
him ſeveral Times there in May, June, July, and 
Auguſt, 1691. Germaines own Hair was then 
pretty long: He cannot poſitively ſwear he was 
Captain Germaine; he ſuppoſes, if he ſaw him 
now, he could know him. - 


Witneſſes fworn on Bebalf of the Dutcheſs of Nor- 
folk, for invalidating the Teſtimony of Thomas 
Lloyd. 


Lexander Herman ſaith, That he ſerved Mr. 
Germaine; he hath left his Service a Year 

and a Half, about eight Weeks after he came from 
Ireland with the King; he ſerved him a Year and 
a Half: Mr. Germaine was in Jreland. with the 
King, in the Summer, in the Year 1690. He 
went to Jreland two Days before the King that 
Summer; he continued there four Months : He 
believes he went the laſt of May, or the firſt of 
une; he came back with the King. He, the 
itneſs, ſerved him all that while in Feland, and 
ſaw him every Hour and every Day, and never 
ſtirr'd from him; he came from Jreland in the 
ſame Ship with the Lord Villers, the Earl of 
Mancheſter, and Mr. Felton; and he went to Jre- 
land in the Monmouth Yatcht, with the Envoys 
of Holland and Brandenburgh, and the Marquiſs 
Mompavillon. He ſaith, Mr. Germaine was at 
Bruſſels in May laſt ; he ſaw him there, and ſpoke 
with him there: He ſaw the Lord Villers and the 
Lord Lumley there with him ; he lodged in the 
ſame Tavern there with him, for four Days, and 
ſaw him not after: He, the Witneſs, coming 


then for England, left him there. He never 


knew 


ä — 


V Obſervations upon the foregoing Evidence. 
* Here is not one Word in Fefter's Evidence, 
true or falſe, that's worth the hearing, onl 
it is levelled, upon the Main, at the Dutchet, 
and Mr. Germaine; and John Hall gives the Reaſon 
of itz for this ſame Foſter, he ſays, was Mr. Ger- 
maine's Coachman, who, he faid, would turn him 
off, and he would be reveng'd of him. Hoſea 
_ Grimſley teſtifies alſo, that ſome three Days before 
Foſter was turn'd away, he ſaid, he thought it no 
more Sin to kill his Maſter, than to kill a Louſe. 
So that the Evidence he gives, was grounded on 
the Malice he bore his M ter, for turning him off. 


Loyd's Depoſition is nothing at all to the 


nent, the Falſities in it are ſufficient to ſpoil it: 


x1 Purpoſe ; or if it were never ſo perti- 


— — 


2 


For, in Truth, his Evidence, as to Mr. Germaine's 
being at Laux - Hall, is only grounded upon Hear- 
ſay and Report, and yet he ventures to ſwear 
him to be there every Month in both the laſt 
ee z and particularly, that he was ſeveral 

imes there in May, June, July, and Auguft 
1691. Whereas Alexander ing ſwears, that 
5 gr af y_ to Jreland in the Summer 
1690, on the laſt of May, or the firft of 
where he ſtay'd about four Months, fie ws 
himſelf ſaw and ſerved him there; and ſays far- 
ther, that he was at Bruſſels in May laſt. An- 
thony Moree fays alſo, being Barber to Mr. Cer- 
maine, that he went beyond Seas, and the Cam- 
paign was almoſt over when he firſt ſhaved him, 
after he came back from Flanders, which is a flat 
Contradiction to Lloyd's Evidence. 


1691. 
knew him wear his own Hair; his own Hair is 
dark brown: He never knew him appear abroad 
without a Wig; his Hair is about half a Finger 
long; he wore a fair Perriwig : He ſaith, he, 
the Witneſs, was quarter'd in a little Tent be- 
hind him in Ireland; he could not ſtir, but he 
heard him : He faith, that four Weeks after he 
_ faw him in Bruſſels, he ſaw him walking in St. 
Fames's Park. 

Anthony Morte ſaith, He was Barber to Mr. 
Germaine ; the firſt Time he fhaved him was about 
five or ſix Years ſince; his own Hair is brown; 
he ſhaved his Head very often; he ſhaved him 
before he went to Holland, and ſince he came 
Home : He never ſaw his Hair long enough to 
cover his Ears; nor ſaw him ever wear his own 
Hair, but a Perriwig : He ſhaved him for a Year 
and half before and ſince he went for Ireland: He 
ſhaved him always at his own Houſe near the 
Park: He or his Man ſhaved him ever ſince he 
came from Holland to this Day : He or his Man 
ſhaved him the Night before the King went for 
Holland: He ſaith, that Mr. Germaine, when he 
went away, ſaid it would be a Month or two be- 
fore he ſhould come back, but he knows not how 
long it was: This was at his Houſe next Door to 
the Cock-Pit ; he ſhaved him generally ſince the 
King came into England : He faith the Campaign 
was almoſt done when he firſt ſhaved him, after 

he came from Flanders. 


The next Witneſſes produced by the Duke of Nor- 
folk, were Peter Scriber, Andrew Anderſon, 
Robert Hemming, John Reynolds, and Mar- 

_  garet Foſter, * 


Eter Scriber ſaith, That he let an Houſe, at 
Vaux-Hall, to Mr. Daniel Germaine, Mid- 
mer was two Years, viz. 1689, at Twenty 
four Pounds per Annum. He told him, that two 
ies that were to come from Hellang were to 
live there; one was Mrs. Bryan, the other the 
Lady Bateman; they went by the Name of Da- 
niel Germaine's and Captain Germaine's Siſters. 
The Ladies came to the Houſe about ten Days 
after it was let; one Goodman, that attended them, 
was off and on there all the Time that the Lady 
Bateman lived there, which was off and on till 
September laſt: This Goodman is the ſame Man 
that was heard here the other Day, as Henry 
Reyner ;, he remembers not, nor can be poſitive, 
that he hath ſeen Captain Germaine there at any 
Time; he cannot ſay he knows him; he hath not 
ſeen him ſeven or eight Years. He faith, he, the 
Witneſs, is generally abſent in the Day-time; 
Coodman, he faith, came off and on to the Lady 
Bateman's, from the Time ſhe came thither till 
the Time ſhe went away. | 
Andrew Anderſon ſaith, He knew one that 
went by the Name of the Lady Bateman a Year 
and half ago, at Vaux-Hall, from laſt Spring was 
Twelve- months till near laſt Michaelmas, but 
hath not ſeen her ſince; he knew one that went 
by the Name of Goodman that uſed the Houſe 
and that Goodman is Reyner : He knew a Gentle- 


e 
— — —y EY ** 


and his Dutcheſs, for a Divorce. _ 
man that lived by the Cock-Pit, that went by the 
Name of my Lady's Brother, which he uſed to 


take into his Boat at Channel-Row, and carry to 
Mr. Scriber's Houſe at YVaux- Hall. He carried him 


2k 


ſeveral Times backwards and forwards; fince 
Midſummer he hath carried him twice; he uſed to 

carry him to the back Stairs of Scriber's Houſe : 

The ſame Day he fetch'd him, in the Forenoon, 

from the Parliament Stairs, or Channe!-Row, he 

carried, him back in the Afrernoon: He had a 

light Wig. He, the Witneſs, hath carried Wood 

from Scriber's Houſe, from the Perſon that went 

by the Name of the Lady Bateman, to the Houſe - 
by the Cocł- Pit; one Nicela uſed to receive it into 

Carts, at the HYool-Stable. This Nicola was, he 

ſuppoſes, Servant to the Gentleman that lives in 

that Houſe on the other Side the Cock-Pit; he 

hath been at the Door, but never in the Houſe : 

He ſaith he bought the Wood of the. Bargemen, 

by the Perſon's Order that was call'd the Lady 

Bateman. 5 


Robert Hemming faith, He knew one that lived 
near the Dye-houſe at Vaux-· Hall, that went by 
the Name of Lady Bateman; he ſaith, he was 
Gardener to the Houſe near two Years ſince; 
after Midſummer next will be three Years; he 
knows not the Lady, otherwiſe than by the 
Name of Lady Bateman; he hath ſeen Gentle- 
men come there, but he knows not their Names; 
he knew his Servant Goodman ; Mr. Knolles, that 
waited on the Lady, and was chief Gardener, 
paid him his Wages ; he knew Goodman by no 
other Name. 


Jobn Reynolds ſaith, | That he faw the Lady 
that, went by the Name of Madam Bateman, ſe- 
veral Times walking in her Garden, living con- 
ceal'd ; that is, ſhe lived privately, and had but 
little Converſation amongſt her Neighbours. The 
ſixth of November laſt, being invited to dine at a 
Friend's at Weſtminſter, he met between the Lord 
Peterberougb's and the Ferry, a Lady whom he 
believed wgs the ſame Lady Bateman; and be- 
cauſe he would not be under a Miſtake, he en- 
quired of one that follow'd her, and he told him, 
it was the Dutcheſs of Norfolk; his Buſineſs is at 
the next Door to Scriber's Houſe : He hath ſeen 
a Gentleman walk with the Lady in the Garden, 
that his, the Witneſs's Servants have told him, 
was Mr. Germaine; he hath known the Lady 
live in that Place above two Years and half. He 
knew Goodman, that lived there, who now goes 
by the Name of Reyner. 


Margaret Foſter ſaith, She knows one Nicole, 
he's Mr. Germaine's Gentleman, that lives next 
Houſe to the Cock- Pil. Mr. Germaine hath liv'd 
there two Years; her Huſband was his Coach- 
man; it's the Royal Cock-Pit in Part- Street, or 
Carteret- Street; Mr. Germaine ſent for her on Sun- 
day Fortnight, to enquire for her Huſband, who, 
he told her, was a Witneſs againſt himy and his 
Brother (who was preſent) told her,” that his 
Brother did not ſend for her to bribe her, but to 
tell her Huſband he ſhould not forſwear himſelf, 
for there was a Pillory. bY e 


4 


® Obſervations upon the Depoſitions of Peter Scriber, 
Andrew Andetſon, Robert Hemming, John 
. Reynolds, and Margaret Foſter, 


Heſe Teſtimonies are all foreign -to the 


. | Charge againſt the Dutcheſs; her Grace's 
You, VII. | | 


_ — — _ a — 


being at Vaux- Hall, and the going under borrow d 
Names, is all acknowledg'd, and the Reaſons al- 
ready given; beſides, the Miſtakes in them are 
ſo few and trivial, that it is not worth while to 
detect them, | 


. 
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22 43. Proccedings between the Duke of Norfolk, 3 W. SM. 


Jane Wadſworth examined on the Bebalf of abe 
| Duke of Norfolk, againſt the Dutcheſs. * 


Aue Wadſworth ſaith, That ſhe ſold Drink, 
and going into Mr. Germaine's Houle, a liftle 
before the King went into Jreland, for a Pint 


Pot, the ſaw a Dutchwoman, who bid her go 


up Stairs for it; and going up for it, ſhe met 
che Dutcheſs of Nerfolk in a Night Gown, one 
ſide lapt over the other ſide, with Flanders-lac'd 
Night-Cloaths on her Head, without a Hood on: 
About two Hours after, Herman, Footman to 
Germaine, came into her Houſe, and ſhe ſaying to 
him, You have got the Dutcheſs of Norfolk at 
your Houſe, he ſaid, No Dutcheſs of Norfolk : 
I ſaid it was ſhe, for I had ſeen her ſome Hun- 
dreds of Times: He ſaid, it was his Maſter's 
Lady, and his Maſter's Dutcheſs, no Dutcheſs of 
Norfolk; why ſhould not my Maſter have a Dutch- 
eſs as well as the Duke of Norfolk ? She hath 
known Mr. Germaine three Years next Midſummer, 
having liv'd there ſo long. Herman enquiring 
where I ſaw her, I ſaid, upon the Stairs; he 
told me, I ſhould not have gone up the Stairs; 
I told him, the Datchwoman bid me go up: 
It was about Eleven o'Clock in the Day-time, 
that ſhe ſaw her : He bid me ſay no more of it; 
for if his Maſter knew it, he would kill the Dutch- 
woman. She ſaw Welch Frank, about two Months 


ſince, deliver a Letter to Mr. Germaine, and 


ſhe hath ſeen her go to the Houſe often; ſhe 
hath known the Dutcheſs ever ſince, and before 
the was married. 


Frances Knight (examin'd before for the Dutch- 
eſs) being called in, the Witneſs faith, this is the 
Woman that was call'd Welch Frank, whom ſhe 
hath often ſeen at Mr. Germaine's ; ſhe ſaw her, 
about the Time the King came home from 
Flanders, give another Letter to Mr. Nicola, Mr. 
Germaine's Gentleman. - | 


Witneſſes produced by the Duke of Norfolk, to ſpeak 
to the Credit of Jane Wadſworth. 


Obn Prince ſaith, He hath known Jane Wad/- 
worth twelve Years, to be a good honeſt poor 
Woman, and of good Reputation, to the beſt of 
his Knowledge; and that ſhe takes Care to main- 
tain her Family; he believes her to be an honeſt 


Woman, and that ſhe would not take a falſe 
Oath z he knew her at the Horſe- Ferry, and in 
Carteret- Street. 

Emery Arguies ſaith, That he hath known Jane 
Wadſworth thirteen or fourteen Years; he never 
knew her but of as good Reputation as any in 
the Pariſh: She is poor, but he believes ſhe 
would not take a falſe Oath. 

Robert Elmes ſaith, That he hath known Jane 
Wadſworth twelve or thirteen Years; he thinks 
her a very honeſt Woman; he never heard but ſhe 
was an honeſt poor Woman, that endeavoured 
to live and maintain her Family; ſhe is of good 
Reputation. | 

Charles Read ſaith, He hath known Jane Wadſ- 
worth twelve Years, and ſomething better; he 
never knew her do an ill Thing, but ſhe was al- 
ways a careful induſtrious Woman; he hath 
known her married all that Time, and ſhe never 
was a Servant in that Time. 

Henry Dagley, Senior, faith, That he hath 
known Jane Wadſworth ſixteen or ſeventeen 
Years; ſhe was always a very civil Woman, and 
he never heard other by her. 


Witneſſes ſworn on the Bebalf of the Dutcheſs of 
Nortolk, 70 the invalidating the Teſtimony of 
Jane Wadſworth. 


Race Cook faith, That ſhe knows Jane Wad/- 
worth ; ſhe hath lived near her four Years; 
ſhe came into the Witneſs's Houſe with a Paper 
in her Hand, and aſk'd- her, Who left it? ſay- 
ing, She knew nothing of it: She ſaid that ſhe 
had ſaid, that ſhe had ſeen the Dutcheſs of Vor- 
folk in Mr. Germaines Houſe, but ſhe had not 
ſeen her a great while, and now that ſhe had ſeen 
her, ſhe was ſatisfied that it was not her; and 
ſhe wiſh'd, that ſhe might burn in the Fire, and 
never go Home to her Children, if ſhe would take 
her Oath of it. The Paper was to warn her to 
this Howſe; it was the firſt Night the Papers 
came out, that ſhe ſaid this; Hoſea Grimfley, John 
Hall, and Margaret Condy were preſent when ſhe 
ſaid this: She faith, ſhe lives next Door but one 
to Fane Wadſworth, 

Jobn Hall ſaith, That he hath known Fane 
Wadſworth above a Year : About a Fortnight 
fince, ſhe came into Mrs. Cook's, with an Order 

in 


* Obſervations upon the foregoing Evidence. 


J AN E Wadſworth ſwears, She ſaw the Dutch- 
eſs at Mr. Germaine's, and what Diſcourſe 
the had afterward with Herman, Mr. Germaine's 
Footman, and that a Dutchwoman ſent her up 
Stairs for a Pint Pot, by which Accident ſhe ſaw 
the Dutcheſs : She ſays alſo, that the ſaw Welch 
Frank deliver a Letter to Mr. Germaine. Frances 
Knight being produced, Wadſworth ſwears that's 
the Woman that was call'd Welch Frank, and that 
ſhe ſaw her give another Letter once to Mr. Nicola, 
Mr. Germaine's Gentleman; there are alſo four 
Witneſſes produced for her Credit, that ſay they 
know no Ill by her. 

But then Grace Cook, on the other Hand, 
ſwears, That Fane Wadſworth told her, that ſhe 
thought the had ſeen the Dutcheſs at Mr. Ger- 
maine's, but was now ſatisfied that it was not ſhe, 


and curſed herſelf and her Children, if ſhe would 


take her Oath that it was the Dutcheſs : This 


—— — 


was upon her receiving a Subpœna, to appear 
and give Evidence. Hoſea Grimſley, John Hall, 
and Margaret Condy, were preſent at this Diſ- 
courſe. 3 

Jobn Hall ſwears, That ſhe ſaid that ſhe ſaw 
the Dutcheſs of Norfolk at Captain Germaine 8, 
but upon a farther Sight of her, ſhe finds ſhe was 
miſtaken. f 

Hoſea Grimſiy ſwears to the Diſcourſe, the 
very Words of the Curſe, and the Perſons that 
were in Company; all agreeing with the Depoſi- 
tion of Grace Cook. Margaret Candy ſwears to the 
very ſame Particulars. 3 

Alexander Herman depoſes, That he never ſaw 
Wadfwerth in his Maſter's Houſe, nor ever had 
any Diſcourſe with her conterning the Dutcheſs ; 
and he being a Perſon turn'd away in Diſgrace 
from his Maſter, would have made no Scruple to - 
publiſh any Secret of that kind, at leaſt, to ſwear 
the Truth, when upon his Oath. 4 

* 


1691. 
in her Hand, but knew not who left it; and 
ſaid, ſhe could ſay nothing to it: Mrs. Cook ſay- 
ing again, You muſt ſay ſomething to it, elſe you 
had not had this Order from the Houſe 3 then 
the ſaid, ſhe had been at the Duke of Norfolk's, 
and had told the Duke, that ſhe had chanc'd to 
go into Captain Germaine's Houſe for a Pint Pot, 
and ſhe chanc'd to ſee the Dutcheſs of Norfolk; 
but ſhe ſaid ſhe might be miſtaken, for ſhe had 
not ſeen her in ſeven Years before, but ſhe had 
ſeen her once or twice ſince ſhe came out of 
France, and that was none of the Dutcheſs of Nor- 
folk which ſhe ſaw on Captain Germaine's Stairs; 


whereupon Hoſea Grimſe aſking her, if ſhe were 


fare it was not ſhe, ſhe ſaid, ſhe was ſure it was 


not; ſhe wiſhing that ſhe might burn, and never 


go home to her Children, if ſhe would ſwear it, 
tor ſhe could not ſwear it. Hoſea Grimſiq, Grace 


Cook, and two other Women, were preſent in 


Grace Cook's Houſe when this Diſcourſe happen'd, 
Which was the very Night the Order came out. 
He ſaith, he wrought in Mr. Germaine's Houle ; 
he ſaw twice or thrice Ladies there in Maſks 
one of the Ladies in the Maſk gave Order to 
take down a Partition: She was reported to be 
Captain Germaine's Siſter. 

Margaret Condy ſaith, She knows Jane Wad/- 

worth, who came into Mrs. Coo#'s the firſt Time 
| ſhe was Subpcena'd, and aſk'd, who left the Pa- 

r in her Hand for her? ſhe ſaid, ſhe went to 
Mr. Germaine's for a Pot, and ſhe thought ſhe 
ſaw the Dutcheſs of Norfolk there; but the ſaw 
her ſince her coming from France, and was ſatis- 


fied it was not her, and wiſh'd ſhe might never ſee 


her Children, and burn, if ever ſhe faw her there. 
- Alexander Herman ſaith, That he knows Jane 
Wadſworth well; he never had any Diſcourſe 
with her concerning the Dutcheſs of Norfolk's 
being in Mr. Germaine's Houſe ; he ſaith, he hath 
yrs. often at Wadfworth's Houſe, but he never 
had any Diſcourſe with her concerning the Dutch- 
eſs of Norfolk,” nor never ſaw this Woman in his 
Maſter's Houſe in all his Life : He waited on his 
Maſter at Table, and in his Chamber, all the 
Time of his Service, which was a Year and half; 
he never ſaw a Lady in a Maſk in his Maſter's 
Houſe. | 

Mary Pennington ſaith, That ſhe knows Fane 
Wadſworth ; ſhe was her Servant, but not long, 
for ſhe was not honeſt. She, the Witneſs, being 
gone out, at her Return, ſhe met her going away 
with her, the Witneſs's Linnen, and her Hul- 
band's bundled up: This is about eleven Years 
fince. 


— — ** 
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Frances Knight ſa th, That ſhe knows not Fare 
Wadſworth, nor never diſcours'd with her, nor 
never ſaw her at Mr. Germaines Houſe, nor did 
the Witneſs ever carry any Letters thither. 


Witneſſes examined on the Behalf of the Duke of 
Norfolk, againſt abe Credit of John Hall. 


ENRY Dagley, Jun. faith, That he knows 
Jobn Hall; he was a Workman at Mr. 
Germaine's, when he, the Witneſs, wroughr 
there; and Hall hath often ſaid to him, that he 
believed it was the Dutcheſs of Norfolk that was 
there in the Maſk, and that gave him Directions 
in his Work there; this was at Mr. Germaine's 
Houle in Park-Street : He could not affirm it to 
be true, becauſe ſhe was maſk'd, but really be- 
lieved it. 

Fobn Heſkins ſaith, That John Hall was em- 
ploy'd by Mr. Germaine, and a Lady that was 
maſk'd; the Lady was the firſt that ever ſhewed 
him his Work, what he was to do: And the firſt 
Work he did was to take down a Partition; we 
talking amongſt ourſelves, that it was the Dutch- 
eſs of Norfolk; Jobn Hall has ſaid that that Lady 
was the Dutcheis of Norfolk, not that he could ſay 
ſo of his own Knowledge, but that he hath been 
often told it was ſo: He ſaith, that Hall told him, 
the Day he, the ſaid Hall, was examined here, that 
if he had been aſk*'d more he could have ſaid more. 


Witneſſes fworn on the Bebalf of the Dutcheſs of 
Norfolk, intimating @ ſeeming Reconciliation. * 


RS. 7udith Stourton ſaith, That ſhe was Ser- 
M vant to the Dutcheſs of Norfolk, when 
the Report was of the Dutcheſs and Mr. Ger- 
maine, which was about.a Week before the Duke 
and Dutcheſs went to France : She was alk*'d by 
the Lord Peterborough, in the Preſence of the 
Duke of Norfolk, in the Duke's Houſe in Saint 
James's Square, (where they ſhut the Door,) as 
ſhe would anſwer it to the Face of Almighty. 
God, if ſhe did know whether his Daughter was 
an Adultreſs: Her Anſwer was, that as ſhe 
hop'd to ſee God in Heaven, the Dutcheſs was 
as virtuous as any Woman alive, for ought ſhe 
knew. She faith, that what ſhe then ſaid, is true; 
and if ſhe ſhould pretend to ſay more, ſhe ſhould- - 
wrong her. She ſaith, that no one was preſent, 
beſides the Lord Peterborough. and the Duke, 
when they examined her; and that ſhe ſaw no 
Shirt or Waiſtcoat at that time; and that ſne 
doth not remember, ſhe ſaid to Mrs. Webb any 
thing concerning the Dutcheſs and Mr. Germaine, ' 


” * 


Mar Pennington ſays, That Fane Wadſworth 
was her Servant awhile, but was not honeft, and 
that ſhe had filched ſome of hers and her Huſ- 
band's Linnen, and was going away with it. 
Frances Knight denies the Knowledge of Wad/- 
worth, or any Diſcourſe with her : She never ſaw 
her at Mr. Germaine s, nor ever catried any Let- 
ters thither. | 
But here are two Witneſſes brought in now to 

arraign the Credit of John Hall, which is as 


much as to ſay, that they had no Exceptions to 
any of the reſt, or which is all one, to the Truth 


ol the Matter; for Jobn Hall's Evidence is by 
them confirm'd over and over. And what is it 
that theſe two Witneſſes have to ſay at laſt? 
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Henry Dagley ſays, That he believed it was the 
Dutcheſs he faw at Mr. Germaine's, but could 
not affirm it. And Fehn Hoſkins ſays, That they 
faid it was the Dutcheſs, but he could not fp . 
it of his own Knowledge, which amounts to no 
more than a bare Hear- ſay. BO TO 


* Obſervations upon the Depoſitions of ' Mys. Judith 
Stourton, Edith Sawbridge, Elizabeth Camell, 
Mr. Matthew Scott, and Mr. Robert Wel- 
INH E Reader will find this Diſcourſe about 
1 Mr. Germaine and the Dutcheſs, to be a 
Scandal of a matter of fix Tears ſtanding ; Hud. 
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and thinks ſhe never ſpoke with Mrs. Webb; and 
ſhe was not at Windſor when the Duke was at 
Portſmouth: She faith, there was a Report of 
Scandals, which ſhe was ſorry for. 


Edith Sawbridge and Webb, produced on the Be- 
half of the Duke of Nortolk, 10 diſcredit the 
Teſtimony of Mrs. Stourton. * 


A Dith Sewbridze ſaith, That the Tu/day fol- 
lowing this unhappy Diſcourſe concerning 

the Dutcheſs of Norfolk, Mrs. Stourton came into 
her Chamber, and ſhe telling her what had hap- 
pened at V indſor, Mrs. Steurten reply'd, this is 
nothing but what ſhe expected before now: The 
Wirneſs reply'd, that it ſhe, the Witneſs, had 
been as near the Dutcheſs, as the ſaid Mrs, 
Stourton, ſhe would have prevented all this; to 
which Mrs. Steurton anſwered, would you have 
had me whipt at the Cart's-arſe ? The Diſcourſe 
we had was, that Mrs. Kniſeton told her, when I 
came from London on Friday Night, that ſhe 
told me ſhe was glad I was come, for ſhe expect- 
ed her Throat to be cut every Night, ſince my 
Lord Duke went to Pcrtſmouth; I aſk'd her the 
Reaſon of her Fear ; ſhe anſwered, Germaine had 
lay'd with my Lady Dutcheſs ever ſince my Lord 
Duke went to Portſmouth; that when he came 
Home he would hear of it, and he would kick 
her for a Bawd; and if ſhe ſhould tell my Lord, 
Germaine would cut her Throat; I bid her have 
a Care what ſhe ſaid, for theſe were dangerous 
Words: How can you prove this? She ſaid, it 
was very true: The Witneſs aſking her (Mrs. 
Kiifeton,) how ſhe knew this, ſhe ſaid, Germaine, 
inſtead of going Home, went into the Cloſet : 
The Witneſs' cannot ſay, that ſhe ſaid all this 
to Mrs. Stourton, but the greateſt Part ſhe did ſay. 
Mrs. Steur!en ſaid, this was nothing but what ſhe 
expected before: This was the Tueſday after my 
Lord Duke came from Portſmouth ; this was 
about Bartholomew-tide, in the firſt Year of King 


James's Reign. 


* Mrs. Stourton called in, to confront this Edith 
| Sawbridge, and examined. 


RS. Judith Stourton further ſaith, That ſhe 
ſaw Mrs. Sawbridge once in the Duke's 
Houle in St. James's Square, and they talk'd of 


the Slander of Germaine and the Dutcheſs of 
Norfolk : She ſaith, ſhe, the Witneſs, never heard 
Mrs. Sawbridge ſay, that Mrs. Knifeton ſhould 
ſay, that Germaine lay'd with the Dutcheſs every 
Night at Windſor : She denies, that ſhe ſaid to 
Mrs. Sawbridge that ſhe expected to hear that be- 
fore now; ſhe never ſaid to Mrs. Satwbridge, 
would you have had me whipt at the Cart's- arſe? 
She ſaith, ſhe remembers not that Mrs. Sawbridge 
told her that Mrs. Knifeton ſaid, that ſhe was 
afraid that her Throat would have been cut when? 
the Duke was at Portſmouth : She remembers 
not that ſhe aſk'd Mrs. Sawbridge the Reaſon of 
Mrs. Knifeton's Fear, or that ſhe told her any 
thing of Mrs. Knifeton, ſaying, that Mr. Ger- 
maine had lay'd with my Lady every Night at 
Windſor : She ſaw Mrs. Sawbridge, and diſcourſed 
with her ; but ſhe cannot ſay what Diſcourſe ſhe 
had with her. | 
Mrs. Elizabeth Camell ſaith, that ſhe went 
with the Duke and Dutcheſs of Norfolk into 
France; they went together very lovingly, and 
parted fo : She thinks the Duke ſtaid with her 
about a Fortnight ; the Duke's Eye was ill, and 
my Lady went often to him; and when ſhe did 
ſo, we retired: My Lady dreſt his Eye; they 
eat and drank together every Day ; they did not 
lodge together that ſhe knows : My Lord told 
her at parting, at the Grate in the Monaſtery, 
that he would fetch her away ſuddenly, and they 
parted kindly : Mrs. Lawſon was in the Monaſtery 
with the Dutcheſs; the Witneſs continued there 
about ſeventeen Months; my Lord expreſt a 
great deal of Kindneſs to my Lady in going, 
and while he was there; there were Tears on 
both Sides at parting : When my Lord and Lady 
were together in the Houſe call'd L' Hotel de Ter- 
rau, in Paris, we uſed to withdraw, not knowing 
what they had to ſay together. | 
Mr. Matthew Scott faith, That he paid ſeve- 
ral Sums to the Dutcheſs, from the — in 
May 1688, he paid One hundred and twenty five 
Pounds for the Dutcheſs, to Mr. Cragg : He paid 
two or three hundred Pounds into France, when 
the Duke and Dutcheſs were there : He cannot 
ſay, that he remitted any Money into France, after 
the Duke came Home: He knows not that any 
Money was paid to Mr. Mourten for my Lady, 
by the Duke's Order, 
| Mr. 


ſon, a caſt Footman, has ſworn to the Shirt and 
Waiſtcoat, and that he immediately told my Lord 
of it. Anne Burton ſwears likewiſe, (with ano- 
ther falſe Oath between her Teeth) that this 
Shirt and Waiſtcoat were ſent by the Duke to the 
Lord Peterborough's, It follows now to be noted, 
what Courſe has been taken from the Firſt to 
the Laſt, for a thorough diſcovering of the Truth 
of this Matter, and how it comes to paſs, that 
the Thunder-bolt ſhould hang in the Air ſo many 
Years after the breaking of the Cloud; 
Mrs. Steurton is here upon her double Oath, 
dirſt under the Shrift of the Duke and my Lord 


Peterborough, who took her privately, and ad- 


jured her, as ever ſhe hoped to ſee God in Hea- 
ven, to declare what ſhe knew as to the Dutch- 
eſs being an Adultreſs ; ſhe purg'd herſelf upon 
her Hopes of Salvation, that the Dutcheſs was 
as virtuous as any Woman alive for ought ſhe 


knew : She ſwore the ſame Thing over again at 
the Bar df the Houſe of Lord's 


and being inter- 


rogated about the Shirt and Waiſtcoat before 
ſpoken of, ſhe ſwore likewiſe, that ſhe ſaw no 
Shirt or Waiſtcoat at that Time. | 

* Edith Sawbridge was now produced againſt 
the Credit of Mrs. Judith Steurion, and lays the 
ſtreſs of her Evidence upon what Mrs. Knifeton 
ſaid, which has been the very Pinch of the Que- 
{tion throughout the whole Cauſe, and the Proſe- 
cution has ſtill been at a Fault when it came to 
any material Point; that is to ſay, only the Hear- 
ſay Witneſſes are produced, and thoſe that can 
ſpeak upon Knowledge, and poſitively to the 
Fact, are withdrawn, or conceal'd, contrary to 
the Practice and Reaſon of all judicial Proceed- 
ings. Miche: 8 | 
Mrs. Sconrton is call'd in again, to confront 
Edith Sawbridge, and denies every Article in her 
Depoſition, one by one, that is of any Moment 
but at the ſame Time there appears no Excepti- 
on, on the other Hand, to the Credit of Mrs. 


Stourion: Neither is it to be imagin'd, that any 


1691. 


Mr. Robert Welborne faith, That about the 


Midclle of November laſt, the Duke of Norfolk he 


ſent for him by Mr. Scc:t, to meet his Grace in 
his Room, by the Lords Houſe, which accord- 
ingly he did: His Grace told him, there had 
been ſome Meſſages and Propoſals by Sir Robert 
Cle yton-and Sir Robert Howard, but he look'd on 
them both-to be Men of great Buſineſs, and could 
not: attend on ſuch Matters, and therefore he ſent 
for him, knowing him to be willing to do any 
Services between them. The firſt thing his Grace 
deſired, was to acquaint his Wife, and the Lady 
Peterborough, and he thinks he named the Lord 
Peterborough, that he expected to be indemnified 
from the Dutcheſs's Equipage ; for, ſays he, I 
hear ſhe is ſetting up for a great Equipage, and 
I defire to be free from being obliged to pay for 
a ny of that: He told his Grace, that he thought 
Ine was miſ-inform'd, for all the Equipage he 
tſaw, was a Coach, Coachman, two Footmen, a 
[Pair of Horſes, and two or three more Servants, 


But, ſays his Grace, I formerly paid Money tor + 


her, to one Mourton, and ſhould be unwilling to 
do fo again. I preſume, my Lord Duke, ſaid 
he, that was a Debt contracted while your Grace 
tand the Dutcheſs lived together. But, ſays his 
Grace, pray do you acquaint them ot it, for this 
3s what | expe. | 

Next, fays his Grace, my Wife has ſome Pre- 
tenſions upon Caftle-Rifing, which I could fell 
without her Conſent, 
or Two thouſand five hundred Pounds: And 
befides, I find ſhe hath alſo a Pretenſion upon 
Billing, which I never knew tili very lately, when 
I was ſelling of that Reyerſion; but I 


: mould have been an ill Man, to pretend to do 


that, if I had known of any fuch Incumbrance. 
Therefore, I would have you tell my Wife, that 
if the will conſent to the Sale of thofe Eſtates, 
and make me eafy in that Particular let her con- 
fider wherein I may make her eaſy, and I ſhall 


do it: I know the was a great Loves of Drayten, 


and I ſuppoſe is fo ſtill; and ſhe did once offer 
me a conſiderable Sum of Money for my Life in 
It: Therefore let her conſider of this Matter, 
and if ſhe can propoſe any thing for her Eaſe 


and his Datcheſs, for a Divorce. 


by loſing Two thouſand, 
u 


the Marri 
dan, and to enable the ſaid Duke to 


N 2; 
and Quiet, on theſe Terms I ſhall, comply with 
r n WY 
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I do not ſay it to threaten her: But I am told, . 
that for the Reaſon of there being either One 
and twenty, or Two and twenty Catbolick Heirs 
of my Family, before one Proteftant one, if 1 
would —— ( Here bis Grace flopt,) fays His Grace, 
You underſtand me: Mating 10 Anſwer, bis 
Grace was pleaſed to ſay again, If I would bring 
in a Bill of Divorce, I ſhould obtain it on that 
Account, He told his Grace he would be fo 

to hear of any ſuch Thing; but in Obedience 

his Grace's Commands, he ſhould aint the 
Dutcheſs with it; accordingly he did, the ſame 
Day, and Lady Peterborough both. Her Grace 
was very angry at the Meſſage, eſpecially at that 
Part that mentioned a Divorce ; and he. was ſent 
the next Morning to Mr. Scott, to defire him to 
* the Duke, that as he was my Lord Pe- 
terboroug b's Servant, it was not fit for him to re- 
ceive nor bring ſuch Meſſages: But if his Grace 
had any thing to ſay, it was moſt proper by a 
Servant of his own, or to ſend for one of hers. 
F carried the Meſſage the next Morning to Mr. 
Scott, and at my Return Home, the Dutchets- 
ſhewed me a Letter ſhe had writ to the Duke to 
the ſame Purpoſe, and which was ſent to his Gra 
but not by him : The Dutcheſs did declare,'w 

he propoſed the Sale of Cafle-Rifing and Billing, 
as the Duke had defired, that ſhe would never 
conſent to it. By any of this Diſcourſe it did. 
not appear to him, that the Duke ſhewed any 
Inclinations to live with the Dutcheſs, nor did 
he underſtand it fo. 6] 


The Evidence being ended, ML 

After a long Debate thereon, the Queſliofi 
was put: | VN | n | N 
Whether tbe Bill, Intituled, An Act to diſſolve 
of Henry Duke of Norfolk, Earl 
England, with the Lady Mary M. 
marry 


Marſhal 


again, ball be read a ſecond Time? 
It was reſolved in the Negative. 


Matub. Jobnſon, Cler' Parliamentor? 


4 „ 
* 
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Woman ſhould dare to ſwear falſe, in a Cafe 
where two ſuch Witneſſes ſhould be privy to the 


It follows now to be noted, what Courſe has 
been taken for a thorough Diſcovery of this In- 
trigue, according to the uſual Methods of Ho- 
nour and Juſtice. The Examination Mrs. 
Stourton by the Duke and my Lord Peterborough, 
was as ſolemn, ſtrict and private as the Caſe re- 
quired; and it was while the Clamour was freſh 
too: So that there was no Time loſt when they 
enter d upon the Scrutiny, It will be ſeen in 
that which follows, by what Degrees the Heat of 
this Calumny cool'd, and what brought it on again: 

The Duke and Dutcheſs went for Fance to- 
gether, about a Week after the breaking out of 


this Clamour, and Elizabeth Camell waiged 5 


the Dutcheſs, who ſwears, that they went loving- 
. ly together, and parted with Tears on both ſides z 
my Lord telling her Grace at parting, that he 
would fetch her away ſuddenly. They eat and 

| drank together every, Day, and were frequently 

r. in priygtez but ſhe cannot ſay they 
lodg'd together. So that thus fr, in all ourward 
{> CO Ce | . 


on Billing; and — order d 


r 
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Appearance, the Miſunderſtanding ſeem'd, in 


ſome Meaſure, to be co | 

Mr. Scott ſpeaks only to the Matter of Mo- 
nies and Accompts, which is little or nothing to 
the Purpoſe in this Place, except only as to the 
One Hundred Twenty and Five Pounds, men- 
tioned to be paid by him, for the Dutcheis s Uiſe ; 
which was a Quarterly Payment-out of Five 
Hundred Pounds per Anzum, adjudged,” and or- 
dered by the High-Commiſſion Court, to be paid 
to her, in lieu of Alimony. | 

But Mr. Robert Welborne comes -to the very 
Merits of the Cauſe, and the preſent State of the 
Queſtion, He depoſes, That in November laſt, 
che Duke ſent for him, and told him (a | 
other Things by the by,) that the Dutcheſs had 
ſame Pretenſions upon Caftle-Rifing, and alſo up- 
the Witneſs 
to give her Grace to un d, that if ſhe would 
conſent to the Sale of thoſe Eſtates, and make 


the Duke eaſy in that Particular, let her but con- 


ſider wherein he himſelf might make the Dutch- 
eſs eaſy too, and upon thoſe Terms he would 


do it, 
TEE H His | 


hd 
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5 His Grace told the Witneſs farther, That 
there being One or Iwo and Twenty Catholick 
Heirs to the Family, before one Preteſtant Heir, 


if (ſays his Grace) I would bring a Bill of Di-. 


vorce, (I do not ſay it to threaten her) I could 
obtain it on that Account. The Witneſs ac- 
quainted both the Dutcheſs and the Lady Peter- 
borough, the very fame Day, with the Subſtance 
of this Meſſage, her Grace taking it very hein- 
ouſly to be told of a Divorce; and the next Day 
the Dutcheſs ſhewed the Witneſs a Letter ſhe 
wrote to the Duke upon this Occaſion ; declaring, 
that for Caſtle-Riſing and Billing, ſhe would never 


part with them. | 
It appears from hence, That upon the Exa- 


- mination of Mrs. Stourton, and other neceſſary 
Enquiries into the.Grounds of. this Scandal, the 
Violence of the firſt Impreſſion was ſo far taken 
off, that according to the Evidence of Elizabeth 
Camell, my Lord was pleaſed to treat the Dutch- 
eſs with all Inſtances of Tenderneſs and Reſpect, 
both -upon their Paſſage into France, and upon 
the Places there, thoſe of the Bed only excepted. 
In this State, Matters have continued ſome five or 
fix Years now, without any Speech, or Thought 
of a Divorce, that ever the Dutcheſs heard of, 
till the Middle of November laſt, in a Meſſage 
by Mr. Mellorne from the Duke, and that was 
but upon a certain Condition neither; however it 
was improved afterwards into a Bill, that upon 
the feventh - of January following was formally 
brought into the Lords Houſe. 
Ide Reader will need no other Light to a true 
Underſtanding of the Strait her Grace was in up- 
on this Surprize, and the Diſadvantages ſhe was 
expoſed to, than what he has here before him, 
in the Order of the Journal itſelf : Where he will 
find the Dutcheſs ſo ſcanted for Time to produce 
Witneſſes, and prepare her Defence, that it was 
a wonderful Providence ſhe ſhould do ſo much as 
ſhe did. Though in the mean while, her Grace 


has loſt the Benefit of ſeveral conſiderable Wit- 


neſſes, for want of Time to find them out, and 
bring them together. Now as for Mr, Welborne's 
Depoſition, it carries the Countenance rather of 
a Treaty than an Accuſation; the Duke's Part 
is only a calm, deliberate Diſcourſe, conſulti 

the reciprocal Eaſe both of himſelf and of the 
Dutcheſs. Terms are propoſed and promiſed, 
and not one Word or Glance of Reproach from 
one End to the other of it. Mr. Welborne, (up- 
-on the Duke's aſking him, at the Lords Bar, if 
by his Diſcourſe he underſtood an Inclination to 
live with the Dutcheſs) *ris true, did not gather 
from his Words, as if he had any Thought of 
living with her; the only hard Thing ſaid, was 
that about his Catholick Heirs, which ſeem'd to 


| turn the Caſe of Adultery into a Caſe of Religion, 


Let any Creature judge now, whether the Dutch- 
eſs durſt to have ſtood it out thus, if ſhe had 
been guilty of ſo foul a Crime, when ſhe might 
have been ſafe and free, as appears. by the Pro- 
poſal, upon Terms ſo much more eaſy. 

To make a ſhort Summary now of the Whole, 
a Word firſt to the Character and Quality of the 
Witneſſes. 

There is Oben, à Street- Porter, brought in as 
a Witneſs to the Privacies of the Dutcheis's Bed- 
Chamber, beſides ſeveral unanſwerable Exceptions 
to the Particulars of his Evidence. There is E/{- 
wood, a Cobler's Wife, and a jilting little Slut, 


that's as palpably detected of Falſity, as the other. 


Huaſen, a poor tricking Footman, that was turn'd 
off for his ill Behaviour. Burton, a beggarly 
Wench, that cheated her Landlady, and forſwore 
herſelf in this Cauſe at the Lords Bar. YLarelf, 
a Painter, and by Intervals, a Madman. Fofter, 


- a Coachman that was turn'd off by his Maſter, 


and ſwore to be reveng'd of him. Lid, under 
ſeveral manifeſt Miſtakes, but nothing to the 
main Cauſe. Scriber, Anderſon, Hemming, Reynolds, 
and Margaret Foſter, ſay not one Word to the 
Purpoſe. Wadſworth, a pilfering Servant, that 
robb'd her Miſtreſs, and her Evidence moſt no- 
toriouſly expos'd. 3 
Now, as theſe Witneſſes are of very little Va- 
lue upon the Stock of their own Credit, fo the 
Witneſſes againſt them cannot be deny'd to have 
a fair Reputation, on the other Hand. _ And it 
is very extraordinary, that after the naming of 
ſo many Perſons in their Depoſitions, that faid, 
or did, or heard, or ſaw this; that the Proſe- 
cutors have not brought in ſo much as one Crea- 
ture to ſecond the 3 Evidence: Tho? it 
is ſufficiently known, they could have found them, 


if they would have ventured the Cauſe upon that 


Streſs. It is to be conſider'd once more, what 

Difference there has been, betwixt the ** 
of the one Side and the other, towards the Evi- 
dence. What Promiſes, Flatteries, and engaging 


Obligations on the one Hand, and not ſo much 


as one Word or Deed, directly or indirectl 
look'd like a Practice or a — — 


other Part of the Dutcheſs. 


Let this be taken in the ſofteſt Senſe; for it is 
a great Misfortune, when officious Inſtruments, 
that are forewarn'd to broach Scandals, meet with 
eaſy and good-natur'd Diſpoſitions, that are too 
open perhaps to receive them. This may ſerve 
in ſome Meaſure, perhaps, to remove the Evi- 
dence - of thoſe that are not wilfully deaf and 
blind; and for the reſt, it is left to Time and 
Providence to bring the Truth to light in its due 


Seaſon, and to vindicate the Cauſe of the Inno- 


cent and Oppreſſed. 
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XLIV. The Trial between HE NAVY Duke of Norfolk, Plaintiff, 
and JOHN GERMAINE, Defendant, in an Action of Treſpaſs 
on the Caſe, at the Court of King's Bench, at Weſtminſter, 
November 24, 1692. 4 W. M. | 


HE Declaration was in Trinity Term, the 
1 Fourth of William and Mary, King and 
Queen. To which the Defendant pleaded Not 
Guilty within ſix Years. And it is replied, That 
it is within ſix Years ; whereupon Iſſue was join- 
ed, and a Jury of Twenty Four Knights and 
Eſquires being returned, Twelve did appear at 
the Bar, and were ſworn, vix. | 


Sir Michael Heneage, of St. Andrew's, Holborn. 
Sir Thomas Grantham, of Sunbury. 
Sir Charles Humfrevill, of Weſtminſter. 
Sir William Hill, of Teddington, 
_- Ralph Hawtry, of Ryſup, Eſquire. 
| Robert Sheffield, of Kenjington, Eſquire. 
Jobn Pagett, of Drayton, Eſquire. 
Hugh Squire, of Weſtminſter, Eſquite. 
Jobn Coggs, of St. Clement Danes, Goldſmith. 
' Charles Pryor, of Highgate, Eſquire. | 
_ Richard Craddoct, of Hornſey, Eſquire : And 
William Withers, of Cripplegate, Eſquire. 


Aſter the Jury were ſworn, the Council for his 
Grace the Duke open'd the Cauſe. | 
Mr. Baniſter. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, this is an Acti- 
on brought by Henry, Duke of Norfolk, againſt 
one John Germaine, The Plaintiff ſets forth, 
That the Firſt of April, in the Second Lear of 
the Reign of the late King James, the Defendant 
did,. by unlawful Ways and Means, entice away 
his Dutcheſs,” by which Means he had not the 
Benefit of her Society; and, by laſcivious Con- 
verſation, committed Adultery with her, and 
cauſed her to commit Adultery: And this he lay- 
eth to his Damage 100, ooo l. 
If we prove, that he did do ſo, we hope you 
will give us good Damages and Coſts. 
Mr. Att. Gen. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, this is a very 
melancholy Thing to be told; yet it is fit the 
Age we live in may know it, ſo as the Offender 
my be puniſh'd. The Duke of Norfolk is the 
Duke in England; inſtall'd Knight of the 
moſt Noble Order of the Garter; Lord High 
Marſhal of England, and one of the Lords of 
their Majeſties moſt honourable Privy Council: 
And he to be thus abuſed, perhaps none found 
any ſuch Cauſe to come before any Court, It is 
| hard Thing, as this Caſe is, for us to produce 
- ſtrong and pregnant Evidence: But our Proofs 
are ſuch, as I am aſhamed to repeat them; but 
deſire the Witneſſes may tell your Lordſhip, 


and the Gentlemen of the Jury, what they know. 
It was not kept ſecret, but it was known fo pubs 
lickly, as all the Kingdom did ring of itz and 
how the Defendant had the Dutcheſs frequently 
to his Houſe; and how they lived in Adultery : 
= Lord, — will take that Method that is moſt 
ain; therefore it will be neee to give 3 
Lordſhip an Account of — of the Begin- 
ning of this Matter: 
L. C. F. As to the Time. J 
Serj. Tremaine. They would make this a Sort 
of a running Account. ; 
=p — * * It ma oa ſix Years 
before the 26th of May laſt, if they will prove 
any NN before, it is lev oe 10 
L. C. J. If the Witneſs be not heard, it is im- 
fible to tell whether it be within the Statute af 
imitation. . A | 
Mr. Juſt, Eyres, If we hear it; and find it out 
of Time; then when we have heard it, we can 
tell the Jury how it is, whether it be within the 
Time; and they are to take Notice, if open 
Evidence that goeth beyond ſix Tears, I hope 
your Lond. will - 3 them to do that. 
Mr. Serj. Thompſon. re are Anticipations, 
Directions, and what not. TY 
Att. Gen. We will call our Witneſſes, if your 
Lordſhip pleaſe. i... 
Court. Rowland Owen, Do you know the 
Dutcheſs of Norfolk ? | 
Rowland Owen. Yes. | f a 
Att. Gen. Do you know John Germaine ? 
Rowland Owen. Yes, Fell: rin 
Att. Gen. Pray tell my Lord and the Gentle- 
men of the Jury what you know of him. 
Rowland Owen. I have ſeen him ſeveral Times 
Dine and Sup at my Lord Duke's Houſe. ' 
Att. Gen. Tell what Familiarities you have 
ſeen paſs between the Dutcheſs and Germaine. 
Rowl. Owen. 1 was order'd by one Henry Rey- 
ner, to go down ta I biteball with Plates and 4 
Table-cloth, and he would go to the Blue Poſts 
for ſome Things, and there was a Supper to be 
that Night; then to go down to #bitehall: 
When 1 came there, at my Lord Duke's Apart- 
ment, I open'd the Door, and afterwards going 
into a Room, I ſaw Mr. Germaine and the Dutch- 
eſs in Bed together; and the -Dutcheſs puſh d 
me out, and aſk'd me how I durſt be ſo impudent 
as to come in, and chid me. "4 
L. C. F. Who chid you? 
Att. Gen. He faith, my Lord, 
Norfolk. 


the Dutcheſs'of 


u. Trial, in Order of Time, ſhould not follow the foregoing ; but as it relates to the ſame BuGnef, is wasWought 


| proper to inſert it here, 


NIX. 
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Mr. Serj. Tremaine, Pray when was this ? 

Rowl. Owen. About ſeven Years ſince. 

Mr. Serj. Tremaine, Owen, you ſpeak of ſome- 
thing of a Supper, and that you went down to 


I biteball; Who gave you the Key? 


Rowl. Owen, One Henry Reyner.. 
Sir Tho. Powis. What are you a Street-Porter ? 


Rowl, Owen. I was Uſher of the Hall. 
" Att. Gen. Lou were Servant to the Duke, 
Were you not ? 
Now. Owen. Yes. 

Sir Tho. Powis, Were they at Supper that 


Night? 


Rotel. Owen. I cannot tell. 
Sir Tho. Pois. You carried down Plates? 
- Rowl. Owen. Yes. 
Sir Tho. Powis. This you ſay was ſeven Years 
ago; Who did you tell-it to? 
Rowl. Owen. To the Houſe-keeper. 
Sir Tho. Powis. Who was ſhe ? 
Rowl. Owen. One Mrs. Webb. 
Sir Tho. Potis. Did you tell no body elſe ? 


| +. Rowl. Owen. No, indeed, I will not lye. 


- Att. Gen. We will call another Witneſs. 

Margaret Elkvood, Do you know the Dutcheſs 
of Norfolk? 

Margaret Elkvood. Yes, my Lord. 

Alt. Gen. Do you know Jobn Germaine? 

2 Les, my Lord, about ſeven 
Years ſince z but I do not know whether I know 
him now. | 

Au. Gen. Pray tell my Lord and the Jury what 
you know. | 

Marg. Ellwood. It was my Buſineſs, being 
Houſe-keeper, to look after my proper Affairs, 
and I being call'd down, I ſaw my Lady and 
Germaine; and I ſaw my Lady in an ill Poſture 
upon the Stools, and my Lady faid to Germaine, 
Kick ber. : 

Mr. Serj. Thompſon. Tell how you ſaw her. 
Marg. Elkvoed. Why, when I ſaw her, I faw 
her bare Knee, and Germaine was near to her ; 
and then I came away, ſhe being angry, and fo 
he came from her. 

Court. Was his Breeches down ? 

Marg. Elkvood. His Breeches was down, and 
his Hat and Sword lay upon the Table. 

Att. Gen. What Poſture was the Dutcheſs in ? 


Marg. Elkvood. I ſaw her bare Knee, and he— 


Att. Gen. Was ſhe lying down? 

Marg. Elkooed. Les; and the Saturday after I 
did ſee Mr. Germaine come in, and he laid his 
Hat on the Table, and unbutton'd himſelf, and 
went to Bed to her. 

L. C. F. How do you know that ? 

Marg. Elkoood. J open'd the Drawing-Room 
Door, and look'd through the Key-hole of the 
_ Door where they was, and ſaw them go to 

l 5B do you know he was in Bed 
with her | 

Marg. Elkvoed. whe I ſaw'them, for there was 
a Wax Candle in the Chamber, and I could ſee 
them eaſily, | 

L. C. J. What Time was this you ſay you ſaw 
them in Bed? Had they no Curtains ? | 

Marg. Elkvoed. Yes, my Lord, they had; tho? 
they were drawn on bath Sides the Bed, they 
left them open at the Foot. 

cop” Did you ever pretend this before ? 

Marg. Elkvood. Yes, I did. 


. Court. Did you ever ſwear this before? 


Marg. Ellwood. Yes, my Lord, in the Parlia- 
ment I did, 
Sir Tho. Powis. You have liv'd in ſeveral Places 
ſince z Did you never tell any body's Servant? 
.. Elkwood. To no body but Mrs. Webb + 
And my Lady gave Orders next Morning, that I 
ſhould be put awayz but I heard no more of 


Att. Gen. Do you know any thing elſe ? 

Marg. Ellwood. I was making my Lady's Bed, 
with one Anne Burton, and I found Mr. Ger- 
maine's Handkerchief and Ruffles in the Bed, at 
one Time. | 

Ait. Gen. Do you remember any Shirt and 
Waiſtcoat that was found ? 

Marg. Ellwood. Yes. 5 

L. C. J. Did you find his Handkerchief and 
Ruffles in my Lady's Bed? 65 

Marg. Ellwood. Yes. | 

L. C. J. Did you never ſee him come down 
Stairs ? The: 

Marg. Ellvood. No, my Lord. 

L. C. J. It is very much you never ſaw him 
come down Stairs. 


Marg. Elkoood. We ſet Traps for him to fall 


over, but he never came down to fall over them. 


Serj. Tremaine. Do you know of any thing, 
but in the firſt Year of —_—N— ? 

Marg. Ellwood. No, my Lord, not J. 

Att. Gen. We will call another Witneſs, Mrs. 
OBI I think, Mrs, Beuſtin, you are mar- 
rie N * 

Mrs. Benſtin. Yes. 

At. Gen. What is your Chriſtian Name? 
Mrs. Benſ. Anne. 

Au. Gen. Pray tell my Lord and the Jury wha 
you know. | 

Mrs. Benſ. My Lord, I was Houſe-maid and 
Servant to the Dutcheſs, in the firſt Year of King 
22 Reign: About Bartholomew-tide, my 

ady Dutcheſs went to London with Germaine, 
Nell Gwin, and ſome others, and we did not 
expect them to come Home that Night, but ſhe 
did, and after they went to Supper; after” that 

went to Cards; and then my Lady Dutch- 

eſs ad = greac Mind to go to Bed, and bid us to 
make her a Fire, and fo we did, and my Lady- 
went to Bed, and ſaid, Tho? the King and 
ſhould ſend for me, I would not rife *till Eleven 
o'Clock to Morrow Morning. So the Candles were 

t out, and two Footmen ſtood to wait, becauſe 
Mr. Germaine uſed to be generous to the Ser- 
vants; and they waited *till Two O'Clock in the 
Morning. I aſk'd them whether Mr. Germaine 
had come down? and they ſaid, No; for they 


had been there all the while; and if he came, he 
could not go, for they ſaid, We have laid Chairs 


and Stools in the Way, that if he come, he might 
fall over them; and the next Morning I ſaw a 
Man with a Paper-Box in his Hand, and he 
alk'd me for Mr. Germaine's Chamber, or Lodg- 
ings I told him, I knew none he had there. 
y Lord, the next Day, my Lady Dutcheſs or- 
dered me to make her a Fire, and Mrs. Knifeton 
was combing her Head, and Nell Gin came in, 
and ſaid, Good Morrow to your Grace; how 
did you reſt laſt Night? She ſaid, very well. Then 
Col. Cornwal came in, and ſaid to my Lady 
Dutcheſs, How doth Mr. Germaine do? And 
ſhe ſaid, Why do you aſk me? And Col. Corn- 
wal ſaid, He did not lie at Home laſt Night, 
Then Nell Gwin ſaid, We ſhall ſee him come 
out 
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out by and by like a drown'd Mouſe. And fo I 
went to make my Lady Dutcheſs's Bed, and 
found a Handkerchief and Ruffles. And 'Mrs. 
Knifeton came and ſaid, Come hither, and I will 
ſhew you a Sight; and when I came, there lay a 
Shirt and Waiſtcoat, and I took them away, be- 


cauſe it was a Place where any Body, as they 


4 


uuns G 


was there? I told him, No. 
I heard after, had brought Germaine a Shirt and 


refreſned my Mem 
Elizabeth Knave. 


came, might ſee them. And my Lord Duke 
was not in Town. 

Att. Gen. How came you to take Notice of the 
Ruffles and Handkerchief ? 

Anne Ben. Why, Mrs. Knifeton ſaid it was a 
Man's Ruffles. 


Sir Tho. Powis. How long was this fince ? In 
Eighty five. 


Had there not been an Appeal? 
Anne Jenſ. Yes, there was. 
Serj. Birch, Was there any Thing remarkable 
in the Bed? 
Anne Benſ. The Bed was ſtained. 
Sir Tho. Powis. What is your Name now, 
in? | 
Anne Benſ. Les. 
Sir Tho. Potis. What was your other Name? 
- Anne Benſ. Burton. 
Sir Tho. Powis. Was you ever married? 
Anne Benſ. Sir, you know I could have no 


other Name, if I were not married. 


Sir Tho. Powis. You have lived in ſeveral Places. 

Anne Benſ. I have lived with my Lord of Clare, 
and my Lord Ferrers. 

Serj. Birch. Did Germaine go by any other 


Name than he goeth by now? 


Anne Benſ. Not as 1 know of. 


Alt. Gen. My Lord, we will call another Wit- 


neſs. Thomas Hudſon, Do you know the Dutch- 
eſs of Norfolk, and Mr. Germaine? 

Tho. Hudſon. Yes. 

Ait. Gen. Pray what did you obſerve betwixt 
the Dutcheſs of Norfolk and Germaine? . 
Tho. Hudſon. Sir, I was a Servant to Mr. Scroggs, 
that was the Dutcheſs's Steward, and ſo he go- 
ing away upon other Buſineſs, T was left Butler 


at Windſor ; and there came two Captains to play 


at Cards; one Captain aſked if Mr. Germaine 
Now his Man, as 


Waiſtcoat ; for, as ſoon as his Man was gone, 
we found the Waiſtcoat and foul Shirt : And the 


ſame Day the Dutcheſs treated the Queen at 
| Ann. 


L. C. J. When was this? 

Tb. Hudſon. It was in the Year 1685. 

Sir Tho. Powis. Was this in the Year 1685? 

Tbo. Hudſon. Yes; it was ſo, for 1 took i it down 
in my Book. 

Mr. Jones. Did you ſwear all this before the 
Houſe of Lords ? 

Tho. Hudſon. Yes; but only the Day of the 
Month I could not well remember then; but I 
ſince, 

Serj. Tbomp. We will call Mrs. Haſtings and 
Mrs. Frances Haſtings, Do you 
know the Dutcheſs of Norfolt, or Mr. Germaine? 

Mrs. Haſtings. I knew nothing of them, but 
that they lay at my Houſe. - | f 

Att. Gen. Did you know Mr. Germaine ? 

Mrs. Haſtings. I ſaw him but once. 

Ait. Gen. Did you . Germaine lie at 
yous Houſe ? 

Mrs. Haſtings. Yes. 1 £1 
When? 1 
— Haſtings. The firſt Year of King Jame, s 


Vat. VII - 


end John Germaine, 


at Whiteball. 
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Att. Gen. How long? ; 
Mrs. Haſtings. A whole Summer. | 
We will call another Witneſs. 


Att. Gen. 
Elizabeth Knave, Did you ever live with Mrs. 
Haſtings ? 

Eliz. Knave. Yes. 


Att. Gen. How long? 
 Eliz. Knave. A whole Summer. 

Ati. Gen. Did you ever _ che Datchefs of 
Norfolk ? 

Eliz. Knave, Never. | 

Att. Gen. Did you ever fee the Dutcheſs of 
Norfolk and Mr. Germaine together ? | 


Eliz. Knave. No, but Mr. Germaine s Servant 8 


ſaid it was the Dutcheſs of Norfolk that was with 
Mr. Germaine; and as he and I was making the 
Bed, I found a Handkerchief, marked with an 
M, and a Coronet. 

Art. Gen. In whoſe Bed was this? 

Elz. Knave. Why, it was in Mr. Germaine's 
Bed. 

L. C. J. How long ſince ? 

Eliz. Knave. In the firſt Year of King James's 
Reign. 

L C. J. Woman, did you find the Handker- 
chief ? 

Eliz. Knave. Yes, my Lord. 

L. C. J. What Mark had it? 

Eliz. Knave. An M, and Coronet. 

Serj. Thompſon. Lou ſee how far we are gohe: 

L. C. J. All without the Statute. | 

Serj. Thompſon. We ſhall ſhew your Lordſhip, 
and the Gentlemen of the Jury, that my Lady 
Dutcheſs went by the Name of my Lady Bate- 
man, and Mr. Germaine went by the Name of her 
Brother; and that he did take a Houſe at Vaus- 


Hall, over the Water; the Man's Name was 


Scriber ; and ſhe lived in that Place for three 
Quarters of a Yeaf and more; and then Mr. 
Germaine came conſtantly to her; and it was 
known to be the Dutcheſs of Norfolk, tho* ſhe 
went by another Name, and her Servant, Henry 


Reyner, alſo + This Reyner was he; that the- firſt 


Witneſs ſwore gave him a Key to her Chamber 
[Henry Reyner did not appear.] 

Att. Gen. Peter Scriber, Pray do you mats one 
Mr. Germaine ? 

Peter Scriber. Yes, Sir. 

Att. Gen. Pray, cid he come to take any Hou 
of you ? 

Peter Scriber. Yes, Sir. e 

Att. Gen. How long ſince? "._ 

Peter Scriber. About two Years ſince. 

Att. Gen. Who did he take it for? 

Peter Scriber. He told me for a Couple ON La- 
dies that came from Holland, as he'tol 

Att. Gen. By what Name went they Ns 

Peter Scriber. One by the Name of Mrs. Bryan, 
another's Name was Madam Bateman. | 

Alt. Gen. Did you know any Gentleman, call- 
ed Mr. Germaine, that lived near the Cocł- N 

Peter Scriber. Indeed, Sir, I know not where 
he lived: I have ſeen one walk in the Garden, 
that went by the Name of the Lady Bateman's . 
Brother. 

L. C. F. Where is your Houſe? 

Peter Scriber. At Vaux- Hall. 

L. C. J. Who paid you the Rent? | 

Peter Scriber. One Half-Year, my Lord, was 
paid by my Lady Bateman. | 

L. C. J. What Servants had ſhe? ' © 

Peter Scriber. She had one ö 
Name of Goodman. | 

Att. Ges. 
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mas Lloyd, Do you know the Lady Bateman and 


Mr. Germaine? 


Tho. Lloyd. Yes, Sir. 

Att. Gen. How often have you ſeen Mr. Fob 
Germaine at Vaux- Hall ? 

Tho. Lloyd. Often. 

Att. Gen, Who was this Lady Bateman? 

Tho. Lloyd. The Dutcheſs of Norfolk. 

Att. Gen. How do you know that ? 

Tho. Lloyd. Becauſe I have ſeen her coming out 
of the Houſe of Lords; and they ſaid it was the 
Dutcheſs of Norfolk. 

Att. Gen. Are you ſure of that? 

Tho. Lloyd. Yes, Sir. 

Att. Gen. Did you know one Goodman ? 

Tho. Lloyd. Yes, Sir. 

Att. Gen. What is he? 

Tho. Lloyd. 1 know not, but I heard after, his 
Name was Reyner ; but when he waited on the 
Lady Bateman, he went by the Name of Good- 


man Before Michaelmas laſt was Twelve- month, 


I ſaw Mr. Germaine that Summer walking with 
the Lady Bateman. 

Sir W. Wiliams. You ſay you ſaw Mr. Ger- 
maine walking that Summer with the Lady Bate- 

: What Summer was that ? 

"Tv. Lleyd. Yes, that Summer was Twelve- 
month. 

Sir W. Williams. Are you ſure it was within 
two or three Years ? 

Tho. Lloyd. Yes, that I am ſure it was. 

Sir W. Williams. Was it the Beginning or End- 


ing of the Summer ? 
' The. Lloyd. It was about the Heighth of 


Summer. | 
Att. Gen. We will call other Witneſſes ; one 


Robert Hemingway; Where do you live? 

Rob. Hemingway. At Vaux-Hall. 

Att. Gen. Do you know one that went by the 
Name of the Lads Bateman ? 

Rob, Hemingway. Yes. 

Alt. Gen. And you are ſure that ſhe went by 
the Name of the Lady n, Is ſhe Dutchels 
of Norfolk ? 

Reb. Hemingway. Yes. 

Att. Gen. Do you know one Goodman, that 


waited upon the Lady Bateman ? 
Kab. Hemingway 


Les. 
Att. Gen. Was that his right Name? 
Rob. Hemingway. No, his Name was Reyner 
I. C. F. Where did you ſee her? 
Rob. ngway. Near her Father's Houle, 
my Lord Peterborough's. 
L. C. J. Why, How did you know this was 


the Dutcheſs of Norfolk? 


Rob. Hemingway. Why, all that ever I knew, 
ſaid the was ſo. 
Att. Gen. ne (ig; you fro the Dutcheſs of 


Rob. Hemi . I have Gen her-ia the Houſe, 
and out of the Houſe of the Lord Peterborough. 

L. C. J. What Occaſion had you to obſerve her? 
Kab. Hemingway. I have ſeen her at her Fa- 
cher s Houle by the Mill-bank. 

Att. Gen. He was a Gardener employ'd there. 
We will call another Witneſs. Andrew Anderſon, 
Do you know-the Dutcheſs of Norfolk ? 

Aud. Anderſon. Never otherwiſe, but by the 


; Nerfolk ? 


: Name of the Lady Bateman. 


Att. Gen. Do you know a Lady that wer by 
the Name of the Lady f 
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Ait. Gen. We will call ka Witneſs. To- 


And. Anderſon. Yes. 

Att. Gen. Do you know one Mr. Germaine ? 

And. Anderſon. I never knew his Name; but 
he went by the Name of my Lady's Brother : I 
have carried him oft - times by Water to Laus- 


Hall. 


Att. Gen. Have you carried that Geadleman 
that lived next Door to the Cock-Pit, by Water 
to Vaux-Hall? 

And. Anderſon. Yes. 

Att. Gen. By what Name did he 

And. Anderſon. By the Name ind Lady's 
Brother. 

Att. Gen. What is his Name? Or what Name 
doth he go by now ? 

And. Anderſon. You know very well. 

Att. Gen. Have you carried any Wood from 
Vaux- Hall, to the Cock-Pit ? - 

And, Anderſon. Yes. 

Att. Gen. From whence ? 

And. Anderſon. From my Lady Bateman. 

L. C. 7. When you did carry, him by Water, 
where did you take him up? 

And. Anderſon. Sometimes, my Lord, at Chan- 
nel-Row, ſometimes at one Place, and ſometimes 
at another, 

Att. Gen. My Lord, he faith he carried from 
Vaux-Hall ſome Wood, and it came "overs and it 
was carried to the Cock-Pit. 

L. C. J. When you faw him Sos by what 
Name did he go by? 

And. Anderſon. I never knew him then but by 
the Name of my Lady's Brother. 

L. C. J. What Name goeth he now by? 

And. Anderſon. Germaine : All that know his 
Name, know it to be Germaine. 

Att. Gen. Did you know one that went by | the 
Name of Goodman, that lived at Vaux-Hall with 


this Lady Bateman? 


And. Anderſon. I knew not but chat was his 
right Name then; but now I hear his right 
Name 1s Reyner. 

L. C. J. When you did carry him; by Water, 
where did you carry him? 

And. Anderſon. My Lord, ſometimes to one 
Place, and ſometimes to another, as I am com- 
manded : I muſt obſerve. 

Att. Gen. My Lord, we will pee that the 
Dutcheſs hath — ſeveral times with Germaine 
at the Coct - Pit, and that Germaine hath gotten a 
private 2 _— _ rn — and ſo into 
the Park, for w he pays forty Shilli 
ye who ng per 

Att. Gen. Mr. Bradbury, where do-you live? 

Hen. Bradbury. 1 live next Door to Mr. er. 
maine 8. x1 
Att. Gen. Where is that? 2.) 

Hen. Bradbary. By the Park-Wall, next Door 


2 the Cock- Pit. 


2 Gen. Tell my Lord, and the Grotdedion 
of the Jury, how it was he had a Door. 
Hen. Bradbury. Why, Mr. Germaine had no 


Way where he could go into the Park, ſo he 
ſpake to my Man, that he might have a Privilege 


ro go through my Door into the Park; ſo L or- 
dered my Man to give him, or his Servants, | 
Paſſage. About a Year after, he ſent a Workman 
to me, that he might make a Door out into the 
Park, and I did agree with him for a Buck, or 
forty Shillings in Money, which he pleaſed ; and 


ſo a Door was made; but lives be hack yams, =. | 


Door himſelf into hi Park. A }6\ 
4. iGo. 
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Ait. Gen. Jahn Dagley, Pray give an Account 
of what you. know of the Dutcheſs of Norfolk, 
and Mr. Germaine. 

Jabn Dagley. I was at work there, and I ſaw 
a Gentlewoman going to and fro, up and down 
Stairs, and I aſked, who that was? And I was 
told it was the Dutcheſs of Norfolk. There 
was a brave curious Bed, and I was ſaying to 
ſome of the Houſe, that it was à very fine Bed 
and aſking what it might be worth, they ſaid it 
coſt Seven hundred Pounds : And I was then 
juſt married, ſaid I, (I have a mind to bring my 
Wife hither, and give her a Flurt upon it; Fang 
we laid all our Heads her as if we were 
ſettling - the Nation ;. and then ſaid, that 
Bed was for the Dutcheſs of Norfolk; and I ſaw 
a Perſon there, who they ſaid was the Dutcheſs 
of Norfolk, 

Serj. Birch. Richard Owen, Do you know Mr. 
Germaine at the Cock- Pit ? 

Rich. Owen. Yes. 
8 =_ Gen. What Company . you ſeen with 

im 
- Rich. Owen, Why, I ſaw a Lady in a Maſk ! 
may ſay a hundred times. 
Att. Gen. How often? 
| Rich; Owen. I may ſay a hundred times in a 
Maſk, looking about: Another time I ſaw my 
Lord Duke of Norfolk walking among the Trees 
in the Park, and this Lady looking out of the 
Window towards him, in Mr. Germaine's Houle : 

This I have ſeen ; I ſpeak what I know. . 
A. Gen, Jane Wadſworth, come tell my Lord 
and the Jury what you know ; * Do 
you know Mr. ne ? 

Fane Wade . Yes. 

Att. Gen. Where liveth he ? 

Wadſworth. In Park-Street, near the Royal 
Cocł- Pit. 


Ait. Gen. Have you ever ſeen the Dutcheſs of 


Norfolk at Germaine's Houſe ? 

. Wadſworth. Les. 

Ait. Gen. Upon what Occaſion ? | 
Wadſworth. I living next Door, going in for 

a Pint Pot, with the Dutchwoman that 
to the Houle, and afking her for it, ſhe ſaid, 
© there's never a Pint Pot here; it was above 
Stairs, and bid me go up and fetch it, and ſo 1 
did; and I met the Dutcheſs of Norfolk there, 
ſhe had a Night-Gown on, and Flanders-E.ace, 
but in Night-Linnen. 

A. Gen. Was ſhe undreſſed? | 
Wadfworth. Undreſſed as one may think ; ſhe 
—— a Petticoat on. 
C. J. What Occafion had you to go there? 
For a Pint Pot, my Lord, and go- 
8 1 up, I ſaw the Dutcheſs of Notfolk going from 
one Room to another: And, my Lord, another 
time, I ſaw the Dutcheſs of Nerfolk and Mr. Ger- 
maine in a Coach together. 

Att. Gen. When was that? 

Wad It was in March laſt; and when I 
ſaw the Coachman; I aſked him, who it was that 
he fat down out of the Coach, and he ſaid an 
honeſt Gentleman, that gave him Two Shillings 
for the carrying him from the Hor /e-ferry. | 
Ait. Cen. Have you ever ſeen Mr. Germaine at 
— — — 6 
? did diſguiſe m ſelf, and followed 
de oaths by outs 4 ; and 1 did ſee 


him go into the Dutcheſs's Houle at ere 
Att. Gen. When was this 7 


Wadſworth. In May laſt. 
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LC What Time of the Diy + ö | 
Wadſworth. My Lord, at Nine of 'the Clock 
at Night. 
Sir Tho, Powis. When you fay you went for 
the Pint Pot, did you ever ſay any Thing to any 


Body of it, that you had ſeen the Dutcheſs of 


Norfolk ? 

Wadſworth. Yes, to one Harman, that I had 
ſeen the Dutcheſs of Norfolk. — How, ſaid he, If 
my Maſter had ſeen you to go up Stairs, he 
"ow have kilPd the Dutchwoman. 

L. C. J. Do you know my Lady Dutcheſs well ? 

Wadſworth. Yes, my Lord, I know her well; 
ſhe had Flanders Horſes ſtood in my Stable, when 
I kept the Bear-Inn, and ſhe came often to ſee 
them; I know her very well. 

Serj. Birch. Anne Read, Do you know Mr. 
Germaine's Houſe ? 

Anne Read. Yes. 

Serj. Birch. Where is it ? 

Anne Read. By the Cock-Pit. 

Serj. Birch. Do you know him? 

Anne Read. Yes. 

Re. Birch. What Company have you ſeen go 
there 

Anne Read. In April laſt I faw 2 Chair go by, 
and ſome Perſons ſaid, That was the Dutcheſs of 
Norfolk, and fo I went and faw her in the Chair 
twice. 

Serj. Birch. Did you ſee her with her Maſk off 

Anne Read. I ſaw her with her Maſk off, and 
ſaw her ſet down at Mr. Germaine's Houſe, and 
go in a Doors, abt 
ed for her. 

L. C. J. Did you know the Dutcheſs before? 

Anne Read. Yes, my Lord. | 

L. C. J. Did you ſee her before this Time? 

Anne Read. Yes, my Lord. 6 

L. C. F. What Time. of the Day. was tis 
cone Read Between Two and Three of the 

Att. Gen. You ſay you ſaw her wich her Madle 
off, and ſet down at Germaine's Houſe, and the 
Door was immediately 17 | 

Anne Read. Yes, m 

Att. Gen. Now we vil call another Witneſs, 
one Thomas Fefter. Do Py know * nn 
of Norfolk ? 

Thomas Fofter. Yes. + | 

Att. Gen. How did you come os ums end | 

The. Foſter. I drove her often in a Coach with 
Mr. Germaine. * 

At. Gen. How long fince ? 

Tho. Foſter. About This Time four Years 

Ait. Gen. Where did you uſe to carry them? 

Tho. Foſter. Sometimes into Lombard-Street, 
ſometimes to one Place, and ſometimes to ano- 
ther; and I look'd back, and ſaw them with them 


— 4 


Heads laid together. 


Att. Gen. Are you ſure it was the Dutcheſs of 

Norfolk ? 
. Foſter. Yes, Sir, 1 knew her before ſhe 

was marry'd, and I knew her after. + 

Sir Tho. Powis. Did you fee _ with their 
Heads together ? a 

Tho. Foſter. Yes. * 

Sir Tho. Powis. When you was on the Coach- 
Box, you 3 them? 

Tbs. Foſter. | 4 +; #4 

L. C. F. Did you look back to ſee them? 

Tho. Foſter: Yes, wy r 


vere laid together. * 
Serj. Tremaine. Where do you live now? 


*% 
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Tho. Fofter. With the Duke of Norf«lk. 
Att. Gen. We will call another Witneſs. 

| Bowtel, Pray do you know Mr. Germaine? 
Mr. Beutel. Yes. 

Att. Gen. Do you know the Dutcheſs of Nor- 
folk ? 
Mr. Bow. Yes, Sir. 

Au. Gen. Have you ſeen her? 

Mr. Bow. Yes; I ſaw her come out of Mr. 

Germaine s Houſe, in a Chair, into St. James's 


Park. 
- Att. Gen. Wai it the Dutcheſs of Norfolk ?” 
Mr. Bow. 
Ait. Gen. by you know her before? 


Mr. Bow. Les, Sir. 

Att. Gen. Had you full Sight of her? 

Mr. Bow. Yes, Sir. 

Att. Gen. What Appare parel was ſhe in? 

Mr. Bow. In Man's Apparel, a Blue Coat and 


- Peruke. 


L. C. J. How long have you known the Dutch- 
eſs of Norfolk? 

Mr. Bow. Theſe eight or ten Years. 
Serj. Tremaine, Do you believe it was the Dutch- 
eſs of Norfolk ? 

Mr. Bow. I do verily believe it. 
Serj. Tremaine. Do you take it upon your Oath ? 

Mr. Bow. 1 do verily believe it : The Dutch- 
eſs being in a Chair, the Maid came running out 
of | Germaine's Houſe after her, with a Hand- 
baſket. | | 

Alt. Gen. When was this ? 

Mr. Bow. In April laſt. 

L. C. J. Are you ſure it was the Purcheſs's 
Maid ?- 

Mr. Bow. She gave in Evidence as fo, in the 
Houſe of Lords. 

Att. Gen. What is her Name ? 

Mr. Bow. Frances Knight, and ſhe had a Hand- 
baſket in her Hand. 

Hit. Gen. What did you obſerve i in the Hand- 
baſker in her Hand? 

Mr. Bow. I ſuppoſe there was Cloaths, for I 
ſaw the Tip of a Coat, or Gown hang out. 

Att. Gen. My Lord, we have brought this 
down ſo'far —— 

L. C. J. Why, all is not within the Statute — 
I muſt direct the Jury. 

Alt. Gen. We — told you when it began. 
However, we will call another Witneſs. 
Setz. 7 e Mary Hall, Do you know Mr. 

ne 


Hall. Yes, Sir. 

Serj: Thompſon. Do you know where he lives ? 
Mary Hall, Yes, at the Royal Cock-pit in Part- 
Street. 

Serj. Thompſon. Did you ever ſee the Dutcheſs 

of Norfolk in your Life-time ? 
5 4 * Hall. I cannot tell whether I did or not, 
or I do not kno 
do ſee her. 

Sir W. Williams. They have call'd about nine- 
teen Witneſſes; for the firlt five we paſs over 
them, for they did not ſpeak one Word of any 
Thing ſince 86:. And for the other, they have 
not proved any one Act in the Time of che De- 
 claration betwixt Mr. Germaine and the Dutcheſs 

of Norfolk: They have not proved any Thing 
that hath any Tendency to it: They have not 
| any Manner of Evidence: If there be an 

g that bath any Tendency, it is that which 
Jane ere ſaith : And ror is it that he 


LS 


W her, ſo I cannot tell when I 
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faith? Why, ſhe being a Woman that fold Ale, 
ſhe had let a Pint Pot go to Mr. Germaine's Houſez 
ſo ſhe went for it; and the Dutchwoman that lived 
there, directed her to go up the Stairs for the 
Pint Pot. She ſweareth that ſhe ſaw the Dutchz 
eſs of Norfolk, and ſhe had a Petticoat on; and 
this is the Evidence that ſhe hath given. She 
doth not pretend that Mr. Germaine was in the 
Houfe, or in Company with the Dutcheſs; and 
ſhe appeareth to be a Stranger in the Houſe, and 
yet ſhe muſt run up Stairs. As for her Reputa- 
tion, ſhe is one of the vileſt of Women. She 
would ſay ſomething in March or May laſt, but 
there is no Act proved by her; and ſhe is a vile 
and incredible Witneſs, we ſhall call Witneſſes 
to ſhew it. 

Sir Tho. Powis, My Lord, for this Woman 
Wadſworth, we will not only call the Perſon ſhe 
ſpoke to of this, that will contradi& her, and 
tell what ſhe did ſay, but go to her Credit and 
e 9 So that now, my Lord, I believe, 

n the whole Matter, we cannot do the Duke 

Norfolk more Honour, than to acquit the De- 
ae ; for it will be more Honour to the Duke 
of Norfolk to have the Defendant acquitted, than 
Satisfaction to him by giving him any Damages 
whatſoever. 

Sir W. Williams. We will now call our Witneſs, 
Grace Cook. Do you know Fane Wadſworth ? 

Grace Cook. Yes, Sir. 

Sir W. Williams. Tell my Lord, and the Jury, - 
what Diſcourſe you and . Jane Wadſworth have 
had together. 

Grace. I will. She and I had ſome Talk roge- 
ther; and ſhe then ſaid, I could do them ng 
Good, for I was miſtaken, | 

Sir W. Williams. When did ſhe tell you this ? 
During the Sitting of the Parliament? 

Grace. Yes: She came in and ſaid, I can do 
them no Good; for, ſaid ſhe, I did go into Mr. 
Germaine's Houſe, and thought I had ſeen the 
Dutcheſs of Norfolk, but now I ſee I am miſtaken. 
— < Williams. e 
, | 

Grace Yes, Sir. c 

Sew. Williams. What is her Reputstont 
Grace. J cannot ſay any Thing to > her Reputa 
tion. | | 
Sir W. Williams. Who was by / 
Grace. There was another Woman. 
Jane Wadſworth. 1 had a Subpœna, and 8 1 


was going to Mr. Germaine s Houſe, there was 


one of his S-rvants;z and I had like to have been 
knock'd down: And there was one Hall; What, 
ſaid he, you are to go to be a Witneſs? What, 
you will ſwear that the Dutcheſs lay with. Mr. 
Germaine? And another ſaid, 1 deſerved to be at 
Bridewell. - 

L. C. F. Who was it that told hat 
deſerved to be at Bridewell? AD yoo. 

Jane Wadſworth. * Hoſea, his Footman. N 
Lord, it was not a Fortnight ſince I was robb'd : 
And it is not a Fortnight [ſince there came in 
Perſons, and threaten'd me, and ſaid what they 
would do to me. It is not two Months ſince, 
that a Perſon or two did beat me, and had like 
to have knock'd me down; and they ran _ 
this Woman's Houſe, (Grace Ceoł s. 

Serj. 7 Lou are aſk d, If thoſe Perſons 
that had like to have knock'd you down, did not 
run into Mrs; Cooffs Houſe $1 oo 1 1id 


Jane Wadſworth. Tes. 
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Serj. Tremamt. The Queſtion is, Whether 
what: Mrs: Wadſworth (wore was true? 
Hall. She ſaid ſhe happen'd to go for a Pint 
Pot to Mr. Germaine's Houſe, and going up the 
Stairs for it, I thought I had ſeen che Dutcheſs 
of Norfolk then there, but I ſaw it was not ſhe : 
And one Hoſea Grimſiey aſk*'d if ſhe was ſure of 
what ſhe ſaid was true? She ſaid ſhe would not 
, ay. it for the World. 
Att. Gen. What Trade are you? 
Hall. A Joyn er.. 
Att. Gen. Are not you employ'd by Mr. Germaine? 
Hall. Yes. 2 5 
A. Gen. How long ſince? N 
Hall. Why, ever ſince King William was 
crown'd. v7 82 
Att. Gen. Have you been ever ſince employ'd 
r | 
Hall. No; by Times I have been. | 
Att. Gen. Upon your Oath; Who did you 
hear this Lady was, that uſed to come to Ger- 
maine s Houle ? | 
-  Sexj. Levinzs. By the Oath you have taken; 
Did not you hear it was reported, it was the 
Dutcheſs of Norfolk ? 
"Ser. Birch, Did hiſper daily in th 
Serj. Birch. Did you not whiſper daily in the 
Ear, and ſay, That you believed her to be the 
Dutcheſs of Norfolt? 
Hall. 1 cannot remember. | 
| Serj. Pemberton. Was that Woman in ſuch a 
Condition as ſhe ſaith ſhe was? 
Hall. No; I think that ſhe was in as good 
Condition as ſhe is now. 
Serj. Thompſon. That could not be, ſhe was fain 
to be carried in a Chair to the Houſe of Lords. 
Serj. Tremaine. Tell my Lord, and the Jury, 
what you heard Fofter, the Duke of Norfolk's 
Coachman, ſay of Mr. Cer maine. 
Hall. Why, he ſaid Mr. Germaine had done 
very ill n turning him off in Jreland, and he 
—— Call Feſter. 8 
Tho. Foſter. My Lord, Mr. Hall and I were 
' ſpeaking ſomething of the Duke and Dutcheſs of 
Norfolk : Then I ſaid to him, that Mr. Germaine 
had done very ill by me, in turning me off in 
Ireland, but I did not ſay I would be revenged of 
him. Us. | | 142-1 | 
Hall. I happened to go to Spring-Garden, I 
ſaw Thomas Foſter carrying Water to the Horſes 
that were in the Stable, and after he and I had 
ſpoke to one another z What, ſays he, will not 
you. make me drink this Morning? I told him I 
did not care if I did, and ſo we went to drink. 
Now, ſaid I to him, Thomas, are not you a fine 
Fellow-to abuſe ſo good a Maſter, that would 
give you Money when you wanted it? Are not 
you for it? Yes, but it is too late: But 
the Devil, I think, had poſſeſs'd me. And he 
ſaid he was gotten drunk, and when a Man is 
drunk, he will ſay any thing: And, ſaid he, I 
remember not a Word I faid: And, ſaid he, I 
hope my Maſter will n me: And he laid, 
that ſome. were promiſed good Employments in 
the Duke's Service, but none had gotten. any, 
but one, and that is the Houſe-keeper : And he 
ſaid, She had better be a. Houſe-keeper in Hell. 
L. C. J. Did he ſay he had wrong'd Mr. Germaine? 
Hall. Les, he did, and ſaid he was drunk. 
L. C. J. He was not drunk Na 
Houſe of Lords. He ſaid he was ſorry that he 
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had wrong'd his Maſter, and he hoped that he 
2 . [1 1 


would pardon him. it 

Serj. Tremaine, We will call Hlexander Har- 

Did you ever ſee that Woman Fane Wadſworth, 
in Mr. Germaine's Houſe ? 4 6A; 

A. Harman, No, Sir. 5 

Jane Wadſworth. Pray, my Lord, give me 
Leave, and I will tell you how it was: Alexan- 
der Harman came into my Houſe, and I told him 
I had ſeen the Dutcheſs of Nerſolt at Germaine's 
Houſe: I told him I wanted a Pint Pot that 1 


had ſent to Germaine's Houſe ; and going thither, 


alking the Dutchwoman. for it, ſhe bid me go up 


the Stairs for it, and ſo I did, and then I ſaw the 


Dutcheſs of Norfolk. Said he to me, you ſhould 
not have gone up the Stairs for it; for if my 
Maſter ſhould know it, he would have killed the 
Dutchwoman. | 

Sir W. Williams. We will call another Witneſs, 
Margaret Condy, What did you hear this Woman 
Jane Wadſworth ſay ? | 3 

Margaret Condy. She came to Mr. Cook's with 


a Paper in her Hand, and, faid ſhe, I thought 1 


had ſeen the Dutcheſs of Norfolk at Mr. Ger- 
maine's Houſe; but now ſhe ſaid ſhe is bettet 
ſatisfied, that ſhe never did ſee her there. 
Sir M. Wiltems. Did ſhe complain ſhe was 
beaten and bruiſed ? | bet: ng 
Margaret Condy. Not as I know of. 4-422 
Serj. Tremaine. She and others were examined 


in the Lords Houſe, and the Lords would not 


believe them. | 'f 
L. C. J. We do not know what the Lords did 

believe, or diſbelieve, they were examined ſo far 

as to enable them to make a Law; we muſt no 

hear what the Witneſſes ſay, | rn 
Sir W. Wilkams. We will call another Witneſs; 

Frantes Knight, Pray, was you ever at Mr, Ger- 

maine s Houſe ? Att We 
F. Knight, No, my Lord. 


. | f #14 
F. Knight. She will not ſay ſo to my Face. 
L. C. J. Did you ever carry à Letter from the 
Dutcheſs to Mr. Germaine's, or to any Perſon 
in his Houſe ? 3 4 9 , ROT ) 
F. Knight. No, my Lord. 


= 
- 


L. C. J. Mr. Bowtell ſaith, that he fave che 
Dutcheſs and this Maid. Was not you there in 


the Summer? 


F. Knight. Never. #5 as * 


L. C. F. Never carried a Baſket ? 

F. Knight. Never... 1 
L. C. J. Did you ever go with a Chair? 
F. Knight. No. : 


L. C. F. Call Mr. Bowtell again; 1s this the 


Maid that had the Baſket of Clothes? v 


Mr. Bowtell. Yes, I ſuppoſed them to be Clothes; - 
Att. Gen. Did ſhe come out of the Houſe when. 


the Chair came? Hl NR 
Mr. Bowtell. The Chair came firſt out, and 


ſhe followed it preſently; and then I was near 


her, and knew her Face. | | 
Att. Gen, Is this the Dutcheſs's Servant? 
Mr. Bowtell, Les, Sir; tis the ſame that falls 
lowed the Chair. She was the Dutcheſs's Servant, 
I ſaw her then. | 8 f ob has 
Att. Gen. When was this ? 
Mr. Bowtell., In April laſt. | * 
Att. Cen. F. Kwght, was you not (upon your 


* , 
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| Att. Gen, How long ago was it you broke your folt's own Room. Said he, there are ſome Trea- 


ca? | 
5 . Knight. It was two Years. 

Sir W. Williams. Was you in April laſt in Ger- 
maine's Houſe ? ; ö 

F. Knight. No, Sir. | 

Sir T. Powis. Was this in open Day? 
Mir. Bozetell. Sun was about Half an Hour high. 
Sir T. Potis. We will call another Witneſs, 


ties betwixt me and my Wife; Sir Robert Clayton 
and Sir Robert Howard are concerned in chem. 
There is one Thing that 1] find, my Wife is 
ſetting up to have a great Equipage ; this I do 
not like. I hear, ſaid he, ſhe is about to have a 
Coach, Horſes, and two or three Footmen : 
And this is not all, there is Caſile-Riſing that my 
Wife hath a Pretenſion to, and Billing: Now if 


one Mary Penington. Do you know one Jane ſhe will part with her Pretenſions in them, I ſhall 


Wadſworth z was ſhe your Servant ? 

M. Penington. She was, and pretended to be 
fick; and as I was informed afterwards ſhe was 
not: For there was a Man that gave Phyſick, 
and I bid him go and look upon my Maid, and 


he did ſo, and came to me and ſaid, Your Maid 


may be ſullen, but ſhe is not ſick; and __ 
to her, I found her ſullen. And afterwards 
met her out of my Houſe, ſaid I, Jane, What 
do you do here? She made ſome Excuſe, and 
ſaid, She was not well. I told her I would take 
Care of her: And how that they did not deſerve 
Servants, that would not take Care of them 
when they were ill. I ſaw her muffled, and her 
Coats truſſed up; I walked after her, and, ſaid I, 
Fane, whither art thou a going? and bid her let 
me ſee what ſhe had in her Coats; and I thought 
it was good to have Witneſs. I ſpake to one, 
and, faid I, Gaffer Hall come hither; do you 
take Notice-that this Linnen is all mine. A good 
while after, I ſaw this Fane M adſtworth ſtandin 
at Mr. Bird's, ſaid I, ſhe was my Servant ſevera 
Years ago; and my Lord, this happened when 
the Difference was betwixt the Duke and Dutch- 
eſs; for they ſaid, ſhe was a grievous Witneſs 
againſt the Dutcheſs. Upon 
my Lord Peterborough#'s Servant, ſent 
Then I came to be a Witneſs. 
Serj. Thompſon. How came ſhe to you firſt of all? 
M. r any She was recommended to me 
firſt; and ſhe being minded to go away ſoon af- 
ter ſhe came, I ſaid, Jane, if you will go, go: 
And then I obſerving when ſhe went away, her 
Clothes to be truſſed up, I walked after her into 
Dean - Turd: I ſaid to her, Jane, what have you 
in your Coats? and there I found my Linnen. 
Council fer the Def... We will call another Wit- 
neſs, Mrs. Penington's Maid. 
Maid. I ſaw the Linnen that my Miſtreſs took 
From her, as ſhe-ſaid. | 
Att. Gen. Did you ſee any? 
aid. Yes. E | 
Council for the Def, We will call the Defen- 
dant's Man William. How long was your Maſter 
in Flanders ? 5 1 | 
Will. A Month. 
- Council for the Def. Was you and your Maſter 
with the King in Ireland ? 
Will. Yes; 1 went with him, and came back 
again with him. | 
Sir W. Williams. It's ſaid, he was at Vaur- 
Hall about three Years ſince. 
Vill. We were out of the Kingdom four 
Months. "Fs | 
Sir T. Powis. There is no material Evidence 
dut what this Woman is. Now we will call ano- 
ther Witneſs. Mr. Welburne, Pray tell my Lord, 
and the Jury, what Diſcourſe you have had with 
the Duke of Norfolk concerning his Dutcheſs. 
Mr. Welburne. My Lord, about the Middle of 
December laſt, my Lord Duke was pleaſed to ſend 


for me to come to him; and fo I came to Mr. Ne-. 
ee the Due of ir 


for me, 


is, Mr. Tobſon, Do you know Mrs. V. 


rake it well, and it may be for our Good, and 
we may be reconciled. I know Drayton is a Seat 
that ſhe hath a Kindneſs for : Pray tell my Wife 
of it, and let her conſider of it; if ſhe be willin 
to comply with me in this, I ſhall comply wi 
her in that. And, faid he, I am told, if I bring a 
Bill of Divorce into the Houſe of Lords, it would 
take Effect. And fo I went from the Duke of Nor- 
folk to the Dutcheſs, and told her what the Duke 
ſaid: And my Lord of Peterborough hearing. of 
it, he was angry that I went to the Duke. 

Sir W. Williams. Did you acquaint the Dutch» 
eſs, that if ſhe would part with her Pretenfions 
in Caftle-Riſing and Billing, all Things might be 
reconciled ? 1 84 5 

Mr. Welburne. I did. el 

The Bill of Divorce was lodged in the Houſe 
of Lords in January following. There is one 
Thing, -my Lord, that the Duke ſaid, that I had 
forgotten: He did ſpeak of Two thouſand five 
hundred Pounds, or ſome ſuch Thing, he could 
make of Caftle-Rifing and Billing. " 

Att. Gen. My Lord, we will call ſome Wit- 
neſſes as to Mrs. Wadſworth's Reputation, be- 
cauſe they ſpeak againſt it. _ Dagley, Senior: 

fevorth ? | 

Mr. Dagley. Yes. 

Att. Gen. Pray what Reputation is ſhe of ? 

Mr. Dagiey. Very good Reputation. 

Ait. Cen. Was ſhe ever upon the Pariſh? 

n Never in her Days. 

Ati. Gen. Mr. Prince, do you know Mrs; 
Wadſworth ? IN 
Mr. Prince. Yes, Sir. | 
Att. Cen. What is her Occupation 
Mr. Prince. A Pains-taking Woman. 
Att. Gen. What Reputation is ſhe of ? 
Mr. Prince. Of good Reputation. Lee 

Wadfworth. My Lord, I would not five with 
hor any longer, for ſhe kept a diſorderly 

ouſe, e 

One of the Jury. Pray what is that ſhe ſaith ? 

L. C. J. She ſaith Mrs. Penington, with whom 
ſhe lived, kept a diforderly Houſe. wy 

Jane Wadſworth. My Lord, I kept a Houſe, 
and paid Sixty Pounds a Year for the Bear- m; 
and, my Lord, my Huſband lay fick a great 
while; and he having a Mind to go into the 
Country for his Health, I had fifteen Shillings of 
the Church-wardens, or Overſcers; and that was 
all that ever I had. es 

Att. Gen. 25 * another Witneſs, one 
Emry Argus. Pray how long have you known 
Mrs, Wadfworth ? " ; t 

Mr. Argus. Many Years. 1 - 34] 
Att. Gen. What Reputation was ſhe of? © 
Mr. Argus. She was always accounted an honeſt, 


laborious, Pains-taking Woman. 

Att. Gen. Whether ſhe did keep the Bear- In? 
Att. Gen. Was ſhe ever kept at the Pariſh 
11 143 A 3:00 26% 3! . 
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- | Argas. No. FF 
Att. Gen. Was ſhe ever in the Poor's Book ? 


Argus. No. 

Att. Gen. We have proved by three ſubſtantial 
People, who all ſay, that ſhe was always accounted 
an honeſt, laborious Woman. 

L. C. J. Do you obſerve what you have proved? 
You have proved no laſcivious Converſation ; be- 
cauſe you ſpeak of that in the opening of the 
Evidence. You have not proved any laſcivious 
Converſation within theſe ſix Years. 

t. Gen. The Court faith, That we have not 
proved the Dutcheſs to go beyond Sea. We will 
call a Witneſs, Mr. Negus. Pray did the Dutch- 
eſs go over with the Duke? The Duke came 
back; did the Dutcheſs come with him? 

Mr. Negnus. The Dutcheſs came over again in 
Eighty-ſix; after that, ſhe ſtayed in England 
ſome time: And about the Time of the Revo- 
lation, 'then it was given out that ſhe was gone 
over again. | 
At. Gen. What Time was it that you heard 
ſhe came back ? 
Mr. Negus. In Eighty-nine+ I can inform the 
Court if they pleaſe; the Time when my Lord 
was ſued for Alimony. 


A Letter was then read in Court, from the Duke to 
Wo the Dutcheſs. 


- Serj. Thompſon. This Cauſe hath been in the 
Houſe 'of Lords: Whether they believed, or not 
believed, was not the Queſtion z but they would 
have ſome Time to make ſome Proofs at Law. 

Alt. Gen. For, as all unlawful Converſations 
muſt have a Beginning, ir is neceſſary we ſhonld 
ſhew ſomething of that, and the Time, and that 
doch fortify the Evidence that is given within 
the Time. 
| Sol. Gen. Pray, my Lord, if your Lordſhip 
— this is the Uſe we make in giving in Evi- 

ce ſome Things before, to ſhew the Fact 
within the fix Years, their frequent meeting in a 
laſcivious Manner; and we make Uſe of that be- 
fore the fixth Year, to explain what Uſe we 
make of it in Matters done within the ſix Years. . 

Serj. Tremaine. I do appeal to your Lordſhi 
and all that hear me, whether within theſe ſix 
Years they have proved any laſcivious Action, 
or any indecent Action; ſo that this will not 
charge the Defendant : For if the Dutcheſs will 
come to his Houſe when he is not at Home, he 
cannot help it. All the Proof is without the fix 
- Years, and no Proof within the ſix Years, to 
charge him to commit ſuch a Crime : If they had 
carried it down, as to have proved Acts within 
theſe ſix Years, I ſhould have ſaid they had done 
ſomethin 


L. C. 5 Have you done ? 1 

Gentlemen of the Fury, You underſtand very 
well the Nature of this Action, and the Record 
hath been opened to you, which was to this 


That the Defendant, the firſt Day of April, in 
the ſecond Year of King James, did entice away 
the Plaintiff's Dutcheſs, whereby he had not the 


Benefit of her Society; and that he had laſeivigus: 
Converſation with her, lived in Adultery with, 


her, and cauſed her to commit Adultery. 
The Defendant pleaded, That he did not 
commit any thing within theſe fix Years : What 
hath been before, is not now to be taken Notice 


of, But the Plaintiff's Council hath given in 


and John Germaine. 


Evidence ſome Acts before, which is not for any 
Damage they expect, but to explain ſome Actions 
that have been between them. . 
For my Part, I muſt declare, that theſe Mat- 
ters may be given in Evidence to explain, but 


they are not to be 
other Purpoſe. 
The firſt Witneſs is one Owen, and he telleth 
you, that he was ſent to I biteball, and he faith; 
That he went into the Lodgings there, and theri 


given in Evidence to any 


he did ſee the Dutcheſs and Germaine in Bed to- 


gether 5 

Then there is another Witneſs proves it at 
another Time and Place, that is, Margaret Ell 
wood, and ſhe telleth you in what Manner ſhe 
found the Dutcheſs and Germaine, and Germain 
was very angry at her; and that his Hat and 
Sword lay upon the Table: And you are told 
by her, that looking through the Key-hole, ſhe 
perceived them in Bed; ſhe ſaid the Curtain at 
the Bed's-Feet was actually open, and ſhe ſaw 
them in Bed together, and found Germarine's 
Handkerchief and Ruffles in my Lady's Bed. 

The next Witneſs is one Anne Benſtin, and 
ſhe faith, They were in Expectation of him one 
Night at Windſor : They ſtayed up till Two 
o'Clock, and laid Chairs and Stools in his Way, 
that if he came he might fall; but he did not 
come down that Time: All this is about feven 
Years ago, and out of the Time mentioned in 
the Declaration. And then after, they come and 
begin about the Year. Eighty-nine, and they tell 
you of a Lodging at Vaux- Hall, at one Scriber s 
Houſe, for a Couple of Ladies, one went by the 
Name of Bateman, and the other Brian; during 
that Time, the Man of the Houſe knew nothing 
of one that went by the Name of Mr. Germaine, 
but of my Lady's Brother, he had been ſeen 
walking in the Garden: They tell you, they 
have ſeen the Lady that went by the Name of 
the Lady Bateman, and that very Lady was the 
Datcheſs of Norfoſk. And the Waterman faith, 


that he hath carried him often by Water, and he 


went by the Name of my Lady Batemar's Bro- 
ther; he hath carried him from the Stairs at 
Channel-Row to Vaux- Hall, when the Lady Bate- 
man lodged there : And hath carried Wood from 
Vaux-Hall by the Lady Bateman's Order, to the * 
Cock-Pit: And there is no Manner of Qpeſtion 
but Mr. Germaine s Houſe is at the Cock -i. 
But then they come to Mrs. Wad/worth, and wu 
is a Woman that lived next Door; and ſhe had 
occaſion to go to Germaine s Houſe for a Pint 
Pot, and there coming, ſhe met with a Dutch- 
woman, and aſked her 2 the Pint Pot; ſhe ſaith, 
ſhe bid her go up Stairs for it, which ſhe did, 
and then ſhe ſaw the Dutcheſs of Norfolk undreſſed 
in a Morning-Gown : She ſaid, ſhe very well 
knew her, ſhe had ſeen her very many times, and 
ſhe was ſure this was the Dutcheſs of Norfolk. 
She telleth you, that at another time, I think it - 
was in May laſt, ſhe did ſee Mr. Germaine go to 
the Mill-bank ; ſhe was ſure it was him, and ſhe 
did think he would go there, and thereupon ſhe. 
him from that very Place. Se 

She faid, ſhe told one Harman 


ſeen the Dutcheſs of Norfolk. 
Ho, ſaid he, if my Maſter had ſeen you, he 


would have killed the Duichwoman. 

Then cometh one Fefter the Coachman, and 
ſaith, That about four Years fince he had carried 
the Dutcheſs of Norfolk and Mr. Germaine often- 

| times z 
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times; and one time he driving them, looking 
back, he ſaw Mr. Germaine and the Dutcheſs ot 
Nerfolk lying with their Heads together. Then 
cometh Bowtell, and he telleth you, that in 
April laſt he ſaw the Dutcheſs of Norfolk come 
out of Germaine's Houſe in a Chair, and ſhe was 
the Dutcheſs, and in Man's Apparel: And he 
faid there was an old Maid had a Hand-baſket, 
with ſome Cloaths, as he believed; ſhe followed 
the Chair: And this was the Servant of the 
Dutcheſs of Norfolk. 

Now, Gentlemen, theſe are the Witneſſes that 
prove to you, the Iſſue in the Time mentioned. 

Now, Gentlemen, they have called ſome to 
diſcredit theſe, they begin with Jane Wadſworth ; 
they bring one Condy that ſhould ſay, that ſhe 
heard Fane Wadſworth ſay, That ſhe thought at 
the firſt it was the Dutcheſs of Norfolk, but ſhe 
was miſtaken. Then they call ſome more Wit- 
neſſes, that is, Mrs. Pennington, that was her Mi- 
ſtreſs twelve Years ago, and ſhe ſaid, that ſhe 
pretended to be ſick a while after ſhe had been 
with her, and ſo going away, ſhe ſeeing her 
Cloaths tuck'd up, went to ſee what was the 
matter; ſhe had ſome of her Linnen : She ſaid, 
ſhe lived with her not above a Fortnight, and ſo 
ſhe parted. She ſaith, ſhe was indigent and poor, 
and her Maid faith the ſame. 
And then they bring another Witneſs againſt 
one Fifter the Coachman, telling him of what he 
had ſaid againſt Mr. Germaine: He ſaid, he was 
gotten drunk, and when a Man is drunk he will 
lay any thing. | 

Then as to Bowtell; whereas he ſaith, he ſaw 
the Dutcheſs in Man's Apparel, come out of 
Mr. Germaine's Houſe, and the Maid was there, 
and the Maid cometh and faith, that ſhe was not 
there, ſhe was ill, and her Leg was broke, and 
denieth that ever the Dutcheſs was there, or that 
ſhe ſaw her in a Chair, or in Man's Apparel. 
Now, for Anne Read; no Evidence at all is 


at was done in May laſt. 
They have called one Welburne, who ſaith, that 
the Duke ſent for him, and after ſome other 
Diſcourſe, ſpoke to him about Billing and Caſſtle- 
Rijing 5 and he -ſaith the Duke ſent to him, 
to let the Dutcheſs know, if ſhe would not 
Seomply with him, he did not queſtion but to 
roſecute a Bill of Divorce in the Houſe of 
Lords with Effect. They tell indeed of Fofter, 
at Germaine had turned him out of his Service; 
that he ſhould ſay, he would be revenged on him, 
but he denied that. : 
And then the Dutcheſs's Letter in Eighty- 
ſeven was read: I cannot ſee what Inference you 
can make of it, but that the Duke had no De- 
ſign of Thewing an Unkindneſs ; you have heard 


* her Teſtimony, and ſhe is very poſitive of 
F. | 


the Letter read, and you may make your Infe- 
rence as you will. | | . 
Then as to Mrs. Wadſworth; they have brought 
ſome Perſons to ſpeak to her Reputation, and 
they tell you ſhe is an induſtrious Woman, and 
of fair Converſation, and rented a Houſe of 
Sixty Pounds per Annum. As to what they al- 
ledged ſhe was kept by the Pariſh, it is no ſuch 
Thing; but her Huſband being ſick, and about 
oing into the Country, the Church-Wardens 
helped him with about fifteen Shillings : Thar 


| ſhe was never in the Poor's Rates, or in the Poor's 


Books. And then as to Mrs. Pening/on, what 
ſhe faith againſt her, ſhe anſwereth thus, that why 


ne did live no longer with her, ſhe faith, her 


Miſtreſs kept a diſorderly Houſe. 
The Queſtion will be, What was betwixt the 
Dutcheſs and the Defendant within ſix Years ? 
If you are fatisfied that there hath been any ſuch 
laſcivious Converſation : For if ſo be that it was 
only before the ſix Years, to what Purpoſe was 
their meeting at Vaux- Hall, and taking a Houſe 
at Vaux-Hall; and to what Purpoſe the Dutcheſs 
came to Germaine's Houſe ? So that it is left to 
you, Gentlemen, to conlider, if there hath been 
unlawful Converſation, and laſcivious Intercourſe 
between the Dutcheſs and the Defendant within 
theſe ſix Years; if fo, you are to find for the 
Plaintiff; but if not, you are to find for the 
Defendant. * 72. 
The next Morning the Jury brought in theit 
Verdict into 1 — aſked, Whether 
they found for the Plaintiff, or Defendant, ſaid, 
for the Plaintiff. ” | 1 
Being aſked what Damages, they ſaid One 
Hundred Marks Damages, with Coſts of Court.“ 
Upon which they had a ſevere Reprimand from 
— Court, for giving ſo ſmall es ſcandalous a 
ine, | | 
* The lete Hi of England | 7 
Biſhop K — 7, Val. n pag. 668, . Tat 9 


During this Seſſion, the Town was entertained with the Trial 
of an indecent Cauſe in Wefminfter-Hall. The Duke of Norfolk 
2 1 Impatience the ſuſpected Commerce which Mr. Ger- 
maine had maintained with his Dutcheſs, had the laſt Winter 
lodged a Bill of Divorce in the Houſe of Peers ; But their Lordjbips 
being unwilling to proceed in that Affair, before there evere fame 


Proefi o the Fad made in the Courſe of the Common Law, 
Grace did thereupon bring an Action of Ad againſt 
Germaine, before the Court of King's Bench. is notorious 
Cauſe was tried on the twenty fourth of Newember, and upon a 


full Hearing of many obſcene Evidences, the found 
3 and —_— =» _ One Ne 
with Cofts of Court : ere the Slightneſs of Satisfaction was 
almoſt as great a Reproach as the rime itſelf. 


The Biſhop ſays, The Duke had lodged a Bill of Divorce, | 
But by a - g = — , ont Arc — 
ouncil, 5 Y 


Witneſſes, flung out the Bill. 

— ody rr 
a Divorce, ol. V. p. 239.) an Dutcheſs 
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XLV. The Proceedings againſt the Biſhop of Rocheſter * before 


the LorDs of the Privy 


Council, 1692, 4 Will. & Maria, in 


Relation to a Plot to Reſtore King James the Second. 
Written by the BisHoe Himſelf. 


N Saturday the ſeventh of May, of this 
prefent Year 1692, in the Evening, as I 


was walking in the Orchard at Bromley, 
meditating on ſomething I deſign'd to preach the 


next Day; I ſaw a Coach and four Horſes ſtop at 


the Gate, out of which two Perſons alighted. 
Immediately I went towards them, believing 
they were ſome of my Friends coming to give 
me a Viſit. By that time I was got to the Gate, 
they were enter'd into the Hall, and met me a- 
bout the middle of the Court. The Chief of 
them perceiving me to look wiſtly on them, as 
being altogether Strangers to me, ſaid, My 
Ling. perhaps you do not know me: My Name 
is Dyve z Iam Clerk of the Council, and here is 
one of the King's Meſſengers. I am ſorry I am 
ſent on this Errand; but I am come to arreſt you 
upon Suſpicion of High Treaſon. 

Sir, ſaid I, I 4 4 ng you have a Warrant for 
ſo doing; I pray let me ſee it. He ſhew'd it 
me: I read it; and the firſt Name I lighted on 
being the Earl of Nottingham's, I ſaid, Sir, 1 
believe this is my Lord Nettingham's own Hand, 
- and I ſubmit. What are- your Orders how to 
diſpoſe of. me? My Lord, ſaid be, I muſt firſt 
ſearch your Perſon, and demand the Keys you 
have about you. My Keys I preſently gave him. 
He ſearch'd my Pockets, and found no Papers, 
but ſome r Notes of a Sermon, and a Letter 
from Mr. B. Fairfax about ordinary Buſineſs. 

Now, ſays be, My Lord, I muſt require to 
ſee the Rooms to which theſe Keys belong, and 
all the Places in the Houſe, where you have any 
HApers or Books. I ſtraight conducted him up. 
Stairs into my Study. This, Sir, ſaid I, is the 
only Chamber where I keep all the Books and 
Papers I have in the Houſe. They began to 
ſearch, and with t Readineſs turn'd over 
every thing in the Room, and Cloſets and Preſſes, 
making every Book by the Cover, opening eve- 

y Part of a Cheſt of Drawers, where were many 
Papers, particularly ſome Bundles of Sermons ; 
which I told them were my proper Tools, and 
that all that knew me, could Vouch for me; it 
was not my Cuſtom to have any Treaſon in them. 
They. read- ſeveral of the Texts, and left them 
where they found them. But in one Corner of 
a: Preſs, which was half „ they met with a 
great Number of Letters fill'd up, I afſur'd 


them they were only Matters of uſual friend! 
- Correſpondence, and moſt of them were of 
Year's Date. Mr. Dyes Soong on ſome of them, 
aid, It he had Time 
perhaps,. ſee Reaſon 


being expreſly com- 
#1 Wi 


found them to be ſo; and /; 
to view them all, he mi 
to leave them behind; 


manded to bring all Letters, he muſt carry them 
with him. I left him to do as he pleaſed; ſo they 
ſeal'd them up. 

Then they went into my Bed- chamber, and the 
Cloſets adjoining, doing as they had done in my 
Study, feeling about the Bed and Hangings, and 
knocking the Wainſcot in ſeveral Places, to ſee 
if there were any private Hole, or ſecret Con- 
veyance. | 

After that, they came down Stairs, and ſearch'd 
the Parlour and Drawing-Room on that Side of 
the Houſe with the like Exactneſs. In all theſe 
Rooms I obſerv'd they very carefully pry'd into 
every Part of the Chimnies; the Meſſenger” put- 
ting his Hand into every Flower-Pot, which I 
then ſomewhat ſmiled at : But fince I found he 
had but too much Reaſon ſo to do. 

When they had done ſearching in all thoſe 
Rooms, and in the Hall, as they were going. 
out, and had taken with them what Papers the 
2 fit, they carried me away in the Coach 
that brought them. By the Way, we met m 
Servant Mr. Moor, coming from London: I call 
out to him, Have you any Letters for me? He 

ave me three or four, which 1 deliver'd to Mr. 
Dye to open, who found nothing in them but 
Matters of private Concerament, or ordinary 
News. And ſo between Ten and Eleven at 
Night, we arrived at ¶ hiteball, and I was brought 
to my Lord Nottingham, whom I found aloae in 


his 975 | 
y Lord, ſaid J, I am come upon 
Warrant; W Fs there —— Love 
"my Miſtake, or black Villany in this Buſineſs : 
or I declare, as in the Preſence of God, I am 
abſolutely free from any juſt Accuſation relati 
to the Government. His Lordſbip told me, He 
himſelf was much ſurprized when he heard ] 
Name mentioned. I intreated him I might be 
examined that Night, if any Witneſſes could be 
produced againſt me. He ſaid, That could not 
ſſibly be, becauſe the Lords, who had the 
anagement of ſuch Affairs, were ſeparay 
gone Home: But that I was to appear before them 
the next Day; and in the mean Time, all the Ci- 
vility ſhould be ſhewn me, that could be expect- 
ed by a Man in my Condition. | 
My Lord, /aid 1, J hope, it being fo very late, 
you will ſuffer me to lie at my. yp Houſe as 
Weſtminſter. He replyd, You ſhall do ſo. but 
ou muft have a Guard of Soldiers and a Meſ- 
enger with you. A Guard of Soldiers, /aid J, 
My Lord, methinks is not ſo neceſſary to ſecure _ 
one of my Profeſſion ; Iſhould rather offer, that 
I may have two or more Meſſengers to keep 
Sprar. 8 | 
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me, tho' that may put me to greater Charges. 
My Lord, ſaid be, I, for my own Part, would be 
glad if I might take your Parole; but J muſt do 
what I may anſwer to others, and therefore I pray 
be content. 

At this I acquieſced ; only adding, My Lord, 
here are divers Papers brought up with me, which 
upon my Credit, are but of common Importance; 
yet, becauſe they are moſt of them private Talk 
among Friends, there may'be ſome Expreſſions, 
- which no Man, if it were his own Caſe, would 
be willing to have divulg'd ; and therefore I de- 
fire your Lordſhip will take Care they may not 
be ſhewn to the Prejudice of any. He anſwer'd, 
You have to do with Men of Honour : And you 
ſhall have no Occaſion to complain upon that 
Account. 

And ſo I was convey'd Home to Weſtminſter 
by Mr. Dyve, and Mr. Knight the Meſſenger in 
the Coach with me, and a Guard attending on 
each Side. After we came to the Deanery, Mr. 
Dyve having diligently g my Lodgings, 

and the Avenues to them, left me about Mid- 
night, with a ſtrict Charge to the Meſſenger and 
Soldiers, not to give me any unneceſſary Di- 
ſturbance ; but to watch carefully at m 
Chamber Door, *till further Orders, which they 
did. 

The next Day, being Sunday, May the eighth, 
Mr. Dyve came again to me about Noon, to ac- 
quaint me, That 1 was to attend the Committee 
of the Council that Evening by Six of the Clock. 
And, ſays be, My Lord, I ſuppoſe you have 
here alſo at Weſtminſter, a Room where you keep 
the reſt-of your Books and Papers. I told him, 
IT had. Then, /aid be, I have a Commiſſion to 
ſearch there likewiſe ; particularly in your Cabi- 
net. I ſhewed him my Library, and gave him 
the Keys. He opened all the Preſſes of Books, 
and viewed particularly every Shelf, and exami- 
ned every Drawer in the Cabinet: But finding no- 
thing there of a late Date, or that might afford 
any the leaſt Shadow of a Traiterous Correſpon- 
dence, he went away without removing any one 
Paper thence. 

At the Time appointed, I was brought by the 
Meſſenger and Guard to M biteball, where a ſelect 
Number of the Lords of the Council were aſſem- 
bled at my Lord Nottingbam's Lodgings. There 
were preſent, (as I remember,) the Earl of Devon- 
"ſhire, Lord Steward ; the Earl of Dorſet, Lord 
Chamberlain; the Earl of Nottingham, Secretary 
of State; the Earl of Rocheſter, the Earl of Port- 
land, the Lord Sydney, Lord Lieutenant of Ireland, 
and Sir Edward Seymour. 
When I was enter'd the Room, and come to 
the End of the Table, my Lord Nottingham 
began, 


1 
Earl of Nottingham. My Lord, you cannot 
bur think it muſt be ſome extraordinary Occaſion 
which has forc'd us to ſend for you hither in this 
manner. | 

Biſhop of Rocheſter. My Lord, I ſubmit to the 
Neceſſities of State, in ſuch a Time of Jealouſy 
and Danger as this is. 

Earl of N. My Lord, I am to aſk you ſome 
Queſtions, to which we deſire your plain and true 
Anſwers. ; | 
_ Biſhop of R. My Lords, I aſſure you mine ſhall 
be ſuch ; as, J hope, I have been always taken for 
a'Man of Simplicity and Sincerity. , 


Bed- 
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Earl of N. Have you compoſed a Declaration 
for the preſent intended Deſcent of the late King 
James into England ? | g 

Biſhop of R. I call Gop to Witneſs, I have not. 

Earl of N. Did you ever draw up any Heads, 
or Materials for ſuch a Declaration? 

Biſhop of R. Upon the ſame ſolemn Aſſevera- 
tion, I never did. | : | 

Earl of N. Were you ever ſollicited, or ap- 
ply'd to by any Perſon, for the undertaking ſuch 
a Work ? 

Biſhop of R. I never was. 

Earl of N. Do you hold any Correſpondencies 
abroad in France ? 

Biſhop of R. I do not hold any. 

Earl of N. Have you ever ſign'd any Aſſoci- 
ation for reſtoring the late King James? 

Biſhop of R. | never ſign'd any. 

Earl of N. Do you know of any ſuch A ſſoci- 
ciation ? Or any Perſons that have ſubſcribed one ? 

Piſhop of R. Upon the Word of a Chriſtian, 
and a Biſhop, I know of no ſuch thing; nor of 
any Perſon who has ſubſcribed any Paper of that 
Nature. : 

Sir Edward Seymour. My Lord Biſhop of 
Rocheſter, We have examined the Papers that 
were ſeized in your Cloſet at Bromley : We find 
nothing in them, but Matters of ordinary and in- 
nocent Converſation among Friends; only we 
have one Scruple, That there are few or no Let- 
ters among them written ſince Lady-Day lalt. 

Biſhop of R. Sir, I ſuppoſe there may be 
ſome of a Date ſince that Time in the Bundles : 
If I had preſerv'd more, they would have been 
of the ſame. Nature with the reſt that you have, 
that is, concerning common Intelligence, and the 
Talk of the Town ; not any Secrets of State, or 
againſt the Government. My Lords, I hold no 
Correſpandencies of that kind. When I am in 
the Country, I deſire ſome Friend or other here, 
to let me know how the World goes, that I 
may inform myſelf, and the Neighbouring Gen- 
tlemen, of the Truth of Things, and prevent 
the ſpreading of falſe News : And afterwards I 
file up ſuch Letters according to their Dates, (as 
you may perceive I did theſe,) that at any time I 
may have a preſent Recourſe to them to refreſh 
my Memory in any paſt Tranſaction. 

My Lords, Thoſe are all I thought worth keep- 
ing of this kind theſe two laſt Years : And I hope 
the Clerk of the Council has done me the Juſtice 
to acquaint your Lordſhips, how -I was appre- 
hended, out of my Houſe ; and how narrowly I 
myſelf, and my Study, and Lodging-Chamber, 
and other Rooms, were ſearch'd : So that it was 
impoſſible for me to have ſuppreſs'd, or ſmother d 
any one Writing from you. And really I believe 
there was not a Note, or leaſt Scrip of Paper of 
any Conſequence in my Poſſeſſion, but they had a 
View of it. : 

Earl of Devon. But, my Lord, it is probable 
a Man of your Intereſt and Acquaintance, muſt - 
have received more Letters ſince, than are here to 
be found. We ſee here are many concerning Af- 
fairs that paſs'd juſt before that Time. 2 

Biſhep of R. My Lords; A little before the 
Concluſion of the laſt Seſſion of Parliament, I 
obtain'd Leave of the Houſe of Lords to retire 
into the Country, for the Recovery of my Health. 
During my Abode there, as long as the Par- 
liament continued, I was ſomewhat curious to learn 
what paſs'd in both Houſes ; and therefore, as 

9 your. 


1 - 0 , ; : 

1692. in Relation to a Plot 
your Lordſhip has obſerv'd, Letters came thicker 
to me about that time: But when the Parliament 
was up, very little happening that was remark- 
able in that Interval, I was not ſo mindful to 

reſerve the Letters that came to me, whilſt all 
Things, both Abroad and ar Home, were rather 
in Preparation than Action. 

Beſides that, ſince the Time your Lordſhi 
ſpeak of, I was twice or thrice in Town for le 
veral Days together; once eſpecially, upon a pub- 
lick Occaſion, the Annual Election of Meſtim nſter 
School, which detain'd me here about a Week : 
And theſe are the true Reaſons why you find ſo 
few Letters to me ſince the Date of Time your 
Lordſhips have mentioned, 

Earl of N. Will it pleaſe your Lordſhips to 
aſk the Biſhop of Rechefter any more Queſtions ? 
They being all ſilent, 7 ſaid, 

My Lords, I cannot imagine how it comes to 


paſs, that I ſhould be thus ſuſpected to be guilty 


of any Contrivance againſt the Government : I 
think I may appeal to all that know me, I am 
ſure I may to all my Neighbours in the Country 
where I live, that there has no Man ſubmitted to 
it more peaceably and quietly than I have done, 
ever ſince the Revolutionz and I muſt own, I 
did it both upon a Principle of Conſcience and 
Gratitude. Of Conſcience z becauſe I cannot 
ſee how the Church of England, and the Whole 
Proteſtant Religion, can be preſerv'd, but upon 
this Foundation; ſince an Invaſion from France 
cannot but be deſtructive to Both. And of Gra- 
titude; becauſe, as you all know, I happen'd 
to be, in the late Reign, engag'd in an Affair, 
. which fince I have been taught was illegal. [The 
Eccleſiaſtical Commiſſion. ] And though I may 
ſay, I ſtopp'd betimes, and did no great Hurr, 
but hindred, as much as I could, whilſt I ated; 
yet I acted ſo long, that I might have expected 
to be ſeverely puniſh'd for what I did. But the 
King's and Queen's Part, in the General Pardon, 
was {o Gracious and Benign, in making it their 
own Act, and not excluding me out-of it, that 
their Majeſties have thereby laid upon me an Ob- 
ligation never to be forgotten. 

Upon this I was bid to withdraw ; and about 
an Hour after,. the ſame Clerk of the Council 
was ſent to tell me, The Lords had order'd I 
ſhould return to my own Houſe, and be under 
the ſame Confinement as before, of a Meſſenger, 
and a Guard of Soldiers: And there I ſhould 
ſhortly hear what their Lordſhips would deter- 
mine concerning me. He likewiſe told the Meſ- 
ſenger and the Guards, That he had a ſtrict Com- 
mand to them, to uſe me with all Reſpect ; only 
to take Care that I ſhould be ſafely kept, and 
8 Nor indeed had I any thing to 
object againſt their Behaviour: For, as Mr. Dyve 
demean'd himſelf always to me like a Gentleman, 
and the Meſſenger was very Civil, ſo the Soldiers 
themſelves were as eaſy and quiet to the reſt of 
my Family, as if they had been a Part of it. 

The ſame Evening Mr. Dyve came Home to 
ane, and brought me all my Papers, telling me, 
That the Lords had heard him read them over; 
and, having no Exception againſt them, had ſent 
him to return them all ſafe to me again. 

Thus guarded, I continued from that Day, till 
the 18th of May, under the Cuſtody of a Meſſen- 
ger, and of four Centinels, who watched Day 
and Night, and were relieved every eight and 
forty Hours. q wy? Sy 


to reſtore King James Il. 39 
But then, having heard nothing in the mean 


Time from the Lords, I wrote this Letter to the 
Earl of Nottingham. 


My Lorp, 7 270 

S I have all this while, according to my 

Duty to their M.jeſties Government, 

with Patience and Humility; ſubmitted ro my 
© Confinement under a Guard of oldiers, and a 
«© Meſſenger; ſo now, fearing that my longer 
« Silence may be in erpreted as a Miſtruſt of my 
© Innocency; I think it becomes me to make 
this Application to your Lordſhip, earneſtly 
© intreating you to repreſent my Condition and 
* Requeſt to the Moſt Honourable Board, where 
J was examined. I entirely rely on their Juſ- 
<« tice and Honour, that, if they find nothing 
real againſt me, (as God knows, I am conſci- 
ous to myſelf they cannot,) they would be 
pleaſed to order my Enlargement. I am for- 
ced to be the more importunate with your 
Lordſhip in this Buſineſs, becauſe it is very 
well known, in what a dangerous Condition 
of Health I went out of Town towards the 
latter End of the Seſſion of Parliament: And 
I find my Diſtemper very much increaſed by 
this cloſe Reſtraint, in a Time when I was 
e juſt entering upon a Courſe of Phyſick in the 
Country. . 
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My Lord, 
Ian Your Lordſhip's moſt bumble, © | 
and moſt obedient Servant, 
May 18. Weſtm. Tho. Roffen, 


To the Right Honourable the 
Earl of Nottingham, Principal 
Secretary of State. 


This Letter was read in the Cabinet-Council 
that Day, and it had the deſired Effect; for there- 
upon I was ordered to be diſcharged that Even- 
ing; which accordingly was done at Ten at Night, 
by Mr. Shorter, a Meſſenger of the Chamber, com- 


ing to my Houſe, and diſmiſſing the Meſſenget, 


and taking off the Guard. 

The next Morning, being May the 19th, to 
prevent any Concourle, or Congratulations, uſual 
upon ſuch Occaſions, I retired early to Bromley, 
where I remained quiet till Zune the ninth, little 


dreaming of a worſe Miſchief ſtill hanging over 


my Head. 
But that Day, being Thur/day, as I was upon 
the Road, coming to Weſtminſter, to the Meeting 
of Dr. Buſby's Preachers, who aſſemble once a 
Term at my Houſe there, I was ſtopt by a Gentle- 
man, that brought me this Letter 9 my Lord 
Nottingham. 


| 


Whitehall, June 8, 1692. 
My Lord, 


Muſt defire your Lordſhip 10 be at my Office on 
| I Friday Morning by Ten of the Clock. D 
I am your Lordſhip's 
| Moſt humble Servant, 


For the Right Reverend the | 
Lord Biſhop of Rechgfers 


at Bromley. 


I aſked 
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I aſked the Bearer, whether he had any farther 
Orders concerning me : He anſwered, No : But 
was forthwith to return. I deſired him to ac- 
quaint his Lord, that I was now going to Town 
upon other Buſineſs, but that I would preſently 
wait on him at //bitehall: Accordingly from 
Lambeth I went to his Office. When my Lord 
came to me, I told him, that having met with 
his Lordſhip's Letter accidentally in my Way to 
Weſtminſter, I thought it beſt to come preſently 
to know his Pleaſure. 

Earl of N. My Lord, there is a Miſtake ; 1 

ve you Notice to be here to Morrow Morning: 
And that is the Time you are appointed to appear 
before the Committee of the Council. 

Biſhop of R. However, My Lord, being in 
Town occaſionally, I thought it became me to 
preſent myſelf to you as ſoon as I could: AndI 
now make it my Requeſt, if your Lordſhips have 

any thing farther to ſay to me, I may be convened 
before you this Day. 

Earl of N. I fear you cannot be fo, for there is 
much Buſineſs to- be this Afternoon, both at the 
Great Council, and the Committee; but I will 
ſend you Word to the Deanery, if you can be 
called this Evening : In the mean Time you 
have your full Liberty to go where you pleaſe. 

Thus I went Home; but having no Notice 
from my Lord that Night, the next Day, being 
June the 1oth, about Ten of the Clock, I came 
to his Lordſhip's Office, where were met the ſame 
Lords as before ; only, 1 think, the Earl of Port- 
land was not there, and the Earl of Pembroke, Lord 
Privy-Seal, was. 's 

When J was called in, beſides the Privy Coun- 
ſellors that ſat about the Table, there was ſtand- 
ing againſt the Wall a very ill-favour'd Man, 
who afterwards prov'd to be Blackbead; with 
whom I ftrait perceiv*d I was ſent for to be con- 
fronted. | 

For, as ſoon as I was in the Room, my Lord 
Nottingham ſaid, My Lord, Do you know that 


- Perſon ? 


_  Biſhopof R. My Lord, I have ſeen this Man's 
Face, but I cannot immediately recolle& where. 
Earl of N. I pray view him well. Has he 
never brought you any Letters from one Mr. 
Young ? | 
Biſhop of R. I do call to Mind, he has brought 
me a Letter. I cannot in a Moment remem 
from whom it was. 
Earl ef N. He ſays it was from one Young. 
Biſhop of R. 1 think it was at my Houſe at 
Bromley, that he deliver'd it me ; but 1 verily be- 
lieve, it was not from any of the Name of Young. 
Blackbead. I was with the Biſhop of Rocheſter at 
Bromley : I brought him a Letter from Mr. Young, 
and I received an Anſwer to Mr. Young back again 
from the —_ | 
Thus far, during the beginning of this Exa- 
mination, I ſtood with my Face againſt the Win- 
dow, and my Eyes being ſo very tender and 
feeble as they are, I had not a perfect View of 
Blackbead ; but he fo confidently affirming, That 


| He had of late carried Letters between me and one 


Young, 1 changed my Station, and got the Light 
on my Back; and then immediately, having a 
true Sight of his very remarkable Countenance 
and Habit, and whole Perſon, and being alſo much 


_ aſſiſted by his Voice, which: is very loud and rude, 
I did (by God's Bleſſing) perfectly call him to 


Mind. 


= 
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Biſhop of R. Now, my Lords, by the Advantage 
of this Light, I do exactly remember this Fel- 
low, and Part of his Buſineſs with me at bromley. 
What he ſays of Young cannot be true. I know 
not for what Purpoſe he affirms this ; but upon 
my Reputation, it is utterly falſe, that he ever 
brought me a Letter from one Young. 

Earl of N. My Lord, He ſays particularly, it 
was upon a Faſt-Day. 

Biſhop of R. My Lords, I do remember this Fel- 
low was with me at Bromley on a Faſt-Day: By 
the ſame Token, I told him, he ſhould ſtay till 
after Evening- Prayers, and muſt expect only a 
faſting kind of Meal. But then I would return an 
Anſwer to his Buſineſs. 

Blactbead. It was upon a Faſt-Day. I did eat 
with the Biſhop's Servants; and I received an 
Anſwer from his own Hand, to the Letter I 
brought him from Mr. Young. 

Biſhop of R. My Lords, This that he fays of 
Young, is a wicked Lye: All my Correſponden- 
cies are ſo innocent (as I hope your Lordſhips can 
teſtify) that, if I had received a Letter from any 
Mr. Young, I ſhould have no Reaſon ſo poſitively 
to deny it. I beſeech you, examine this Fellow 
thoroughly, and I doubt not but you will diſcover 
ſome impudent Knavery. I ſtand to it; I am 
ſure there is no Perſon whoſe Name is Young, with 
whom J have of late Years maintain'd any Inter- 
courſe by Letters. 

Earl of Devonſhire. My Lord, Is there no 
Perfon of the Name of Young, a Clergyman, with 
whom you are acquainted? | 

Biſhop of R. Oh ! My Lord, There are two 
excellent Perſons of the Name of Young, both 
Clergymen, to whom I have the good Fortune 
to be very well known : The one was your Bro- 
ther Ofſery's Chaplain, and is now Prebendary of 
Winchefter; the other was Canon of Windſor, 
when I was a Member of that Church, and is 
there ſtill. But I ſuppoſe, neither of theſe are the 
Youngs, whoſe Correſpondence this Man objects 
to me. I ſhould take it for an Honour to cor- 
refpond with them. But, in Truth, it has ſo hap- 
pen'd, that I have neither written to, nor received 
one Letter from either of them theſe many Years, 
to the beſt of my Knowledge. 

Blackhead. The Biſhop, if he pleaſe, may re- 
member it was Robert Young, from whom I broughe 
him a Letter, 

Earl of N. How long ago ſay you it was? 

Blactbead. It was about two Months ago? 

Biſhop of R. I have indeed, my Lords, ſome 
obſcure Remembrance, that ſome Years 
there was one writ to me out of Newgate, under 
the Name of Robert Young, pretgnding to be a 
Clergyman ; and I recal ſomething of the Con- 
tents of his Letter. It was to tell me, That he 
and his Wife lay in Priſon there upon a falſe Ac- 
cuſation, of which he hop'd they ſhould be ſpeedi- 
ly clear'd. In the mean Time, he deſired me to 
recollect, that he had officiated ſome Weeks for 
the Chaplain at Bromley-College, and had preach'd 
once or twice in the Pariſh-Church there. He 
intreated me to give him a Certificate of this, be- 
cauſe it would ſtand him in much Stead, in order 
to his Juſtification : And withal, that I would ſend 
him ſomething out of my Charity, for his and his 
Wife's Relief in their great Diſtreſs. 

This, my Lords, I dare ſay, was the whole Sub- 
ſtance of that Letter, and this was two or three 
Years ago at leaſt, e 

K To 


cConſiderable Eſtate, as he told me. 


1692. 14 Relation to a Plot to reſtore King james II. 


"To that Letter I am ſure I made no Reply ih 
Writing. Only, having not the leaſt Remem- 
brance of him myſelf, I enquired in the Neigh- 
bourhood, and among the Widows in the Col- 
lege; intending to have ſent him ſome Alms, ſuir- 
able to his Condition and mine, had I found him 
worthy. | BEI 

"But upon Enquiry, I received from all Hands 
ſo very ill a Character both of this 7owng; and his 
Wife, that I reſolv'd to give him no Anſwer at 
all; and I have never heatd any thing more of 
him to this Day. 125 
- But now, I beſeech your Lordſhips, to give 
me Leave to ſpeak to this Perſon myſelf: And 


intimating I ſhould do as T thought beſt, 1 


id to him; 
'T conjure you, in the Preſence of theſe Noble 
3 and eſpecially of the Great LORD of 
ven and Earth, that you will declare the 
Truth of what I am going to aſk you. 
When you came to my Houſe at Bromley, upon 
a Faſt-Day it was, I think the firſt Faſt of this 
Lear; Did not ybu defire to fpeak with me, as 
having a Letter for me ? When I came to you in- 
to my Hall, Did not you firſt kneel down, and 
aſk me Bleſſing ? Did you not then deliver me a 
Letter, affirming it was from a Country Miniſter, 
a Doctor of Divinity? Did not you tell me, You 


were his Servant, or Bailiff? And that your Maſtet 


had ſent you on Purpoſe, many Miles, to receive 
an Anſwer yourſelf to that Letter from my own 
Hand? | 
* Blackhead. 1 never brought a Letter to the 
Biſhop of Rochefer from a Country Miniſter ; I 
know no ſuch Doctor of Divinity: Nor ever was 
Servant to any: I only brought a Letter to the 
I from Mr. Toung. 
 Biſbop of R. My Lords, what I ſay is moſt 
certainly true. This Man had never any other 
Buſineſs with me, but in relation to that Letter, 
xe peer (for now I and it was but a 
) to be written to me by an eminent 
Country Divine in Buctingbamſbire, a Perſon of a 
My Lords, I 


cannot yet call to Mind the Doctor's Name: But 


the Buſineſs of the Letter I am in great Part 


Maſter of, and it was to this Purpoſe : 

That there was a Perſon, (naming him,) who 
np „ to him to be his Curate; but that he 
had Reaſon to fuſpe& he had, counterfeired my 
Hand and Seal for Holy Orders: Therefore he 
defired me to ſend him Word under my own 
Hand by the Bearer his Man, whether 1 had Or- 
dain'd fuch a One, in ſuch, or ſuch Years: That 
if 1 had, he would encourage and entertain him 


if not, he would take care he ſhould be puniſh'd. 
| confident ſeveral of my Servants do'remember the 


for his Forgery. © | 4 
Now, my Lords, upon the Receipt of ſo 
friendly a Letter by this very Meſſenger, I bid 


him ſtay a little, and I would give his Maſter Sa- 


tisfaction out of my Books, whether I had Or- 
dain'd any Man of that Name; which I thought 


I had not. Accordingly, my Secretary, and I, 


did feverally turn over all my Papers relating to 
ſuch Affairs, as carefully as we could; and find- 
ing no ſuch Man's Name. in them; in which we 
could not be eaſily deceiv'd, becauſe I Me- 

| (as, no doubt, every Biſhop does) all 


Recommendations, Subſcriptions, Teſtimonials, | 


and Titles of thoſe I admit into Orders; I wrote 
- the ſuppoſed Author of the Letter, as civil an 
Anſwer as his ſeemed to deſerve. | | 
Vor. VIE. - 


= 


niſh'd. 


* 


That I was extreamly pleaſed, and thankful; 


r to me ſhould be ſo careful of 
= Reputation: That my Secretary, and I, had 
diligently examin'd all the Books, where ſuch 
Things are recorded: And I could aſſure him, 
I never had Ordain'd any ſuch Perſon, either 
Prieſt or Deacon, within the Space limited in his 
Letter, or at any other Time: That I ſhould look 
upon it as a ſignal Service done to the Church in 
genetal, and a Tecial Favour to me in particular, 
if he would; as he promiſed, cauſe the Counter- 
feit to be apprehended, ſo that the Courſe of Law 
ight paſs upon him. X : 
his Letter, my Lords, all written with my 
own Hand, I deliver'd to the Perſon here preſent : © 
And he went away with it, aſking me Bleſſing 
again upon his Knees, and promiling I ſhould 
ſpeedily be made acquainted with the Succeſs. _- | 
Eorl of Devonſhire. I pray, my Lord, how. 
** the Letter fuperfcrib*d you ſent back by this 
an? * AF 
Biſhop of R. My Lord, it was to the fame Per- 
ſon, with the ſame Superſcription as he ſubſcrib'd 
himſelf, and directed to the ſame Place, where he 
ſaid he was Miniſter; tho* the Name of Place or 
Miniſter I cannot yet recover. But let that Letter 
of mine be produced, and it will put an End to 
this whole Controverſy. ; 
Blackhead. The Letter I received from the 
Biſhop, was ſuperferib'd to Mr. 7owung, and to no 
other. | | 
Biſhop of R. My Lords, this is a horrid Falſe- 
hood. I well remember now, this Fellow was 
at my Houſe a ſecond Time, fome Weeks after 
with ſome Gentlemen, my Neighbours ;' where, 
firſt aſking me Bleſſing, he told me, His Maſter,, ' 
the Doctor had taken up. the Perſon who had 
egy my Orders: That the Man ſtood 
his Vindication ; but that his Maſter was bring- 
ing him up to Londen; and then I ſhould hear 
farther from him : Adding, That his Maſter was 
a Man of ſuch a Spirit, and ſuch a plentiful Eſtate, 
that whenever he ſuſpected a Man to be a Rogue, 
or a Cheat, he would ; no Pains to diſcover 
him, nor think any Coſt too much to get him pu- 
Theſe, my Lords, I well remember, were 
the Knave's very Words: And I hope your Lord- 
ſhips will likewiſe deal with him in the fame Man- 
ner. I took this fecond Meſſage ſtill more kind- 
ly and order'd my Servants to entertain the Meſ- 
nger very civilly. oF Ft 
Blackbead. 1 . no ſuch All 
my Buſineſs with the Biſhop was from Mr. Nun. 
which I ſuppoſe was of another Naturee. 
Biſhop of R. What I ſay is ſo true, that Tam 


that a meer Stran 


Particulars. For this Man ſtuck not to declare 
his Buſineſs before them all; very much magni- 
fying his Maſter, and his Houſe-keeping, and-va- -- 
pouring what an Example he would make of the 
counterfeit Prieft, without putting me to any 
Trouble, or E 4+: TINS 
Earl of Devonſhire. Has your Lordſhip none 
of thoſe Servants, near at Hand ? | W N 

Biſhop of R. My Lord, ſome of them are in 
Town; and one, my Secretary, Mr. Moore; by 
an accidental good Fortune, came hither with 
me : He was without, when I was call'd in. I 
doubt not but he will ſatisfy your Lordſhips 
what was this Man's 
young Man 


9 m 


would 
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would not tell a Lye to ſave my Life: I am ſure 
I would not have him. 3 

Whilſt they were calling in Mr. Moore, I ad. 
ded, My Lords, I appeal to the great God of 
Heaven to judge between me and this Wretch, 
touching the Truth or Falſhood of- what we fay, 
and to deal with us both accordingly at the Jaſt 
Day of Judgment: And I dare alſo appeal to 
your Lordſhips to judge between us by what ap- 
pears to you: For did you ever ſee greater Vil- 
lainy, and Conſciouſneſs of Guilt in any Man's 
Countenaace than in his? 


Earl of N. What was his Buſineſs then? 

Mr. M. He ſaid, he came to acquaint my 
Lord, that his Maſtet, Dr. Hooke, had ſeized on 
the Perſon who had forg'd his Orders. My Lord 
aſk'd him, Whether he had alſo ſeiz'd the Falſe 
Inſtrument? And if he had, deſired it might be 
"tranſmitted to him. This Man anſwered, He 
believed his Maſter had got it: That he was 
coming up to London, and bringing the Cheat 
with him; and had been there ſooner, had he 
not ſprain'd, or hurt his Leg: But when he 
was come, the Doctor would give my Lord 


By this Time, Mr. Moore being come in, J Notice, or himſelf wait upon him. My Lord 


Jaid, Moore, Apply yourſelf to my Lord Notting- 
ham. 1 charge you, do not, for any Conſideration 
of me, ſpeak any Thing which you cannot juſtify 
for Truth. by | TN 

Earl of N. Mr. Moore, Do you know that 
Perſon there? Pointing to Black head. 

Mr. Moore. My Lord, I do know him ſo far, 
that I have ſeen him once or twice at my Lord's 
Houſe at Bromley. | = 

Earl of N. What Buſineſs had he at Bromley ? 

Mr. M. The firſt Time he brought a Letter 
to my Lord, _ 

Earl of N. From whom ? Go 

Mr. M. My Lord, it was from a Country Mi- 
niſter in Buckinghamſhire, a Doctor of Divinity, as 
he wrote himſelf ; his Name was Heoke. 

 Biſbop of R. My Lords, I now very well re- 
member that was the Name, Hooke, or ſome- 
thing very near it. There may be the Difference 
of a Letter: I will not ſtand upon that, or can 
it be expected I, or my Servant, ſhould af cat 
tive as to every Letter of a Name, in ſo ſudden a 
Queſtion. * | ; 

Earl of N. Mr. Moore, What was. the Buſineſs 
of that Letter ? 

Mr. M. My Lord, it was concerning one that 
offered himſelf to be the Doctor's Curate, whom 
he ſuſpected to have counterfeited my Lord's 
Letters of Orders. The Doctor deſired my 
Lord to look into his Books, whether he had 

rdain'd any ſuch Perſon. My Lord and I did 

reupon ſearch all the Places where the Me- 
morials of ſuch Afﬀairs are kept, and we found 
no ſuch Name; and ſo my Lord himſelf wrote 
back to the Doctor, by this very Man that ſtands 
here. 

Ear N. Mr. Moore, Will you take your 
Oath of all this ? 

Mr. M. I am ready to take my Oath of it, if 

pleaſe to give it me. 70 

Ear of N. What ſay you, Blackbead ? You 
ſee here is a young Man, the Biſhop's Secretary, 
comes in by Chance, and confirms punctually 
what the Biſhop had ſaid before, concerning your 
Meſſage * Lord: And he offers to take his 
Oath of it. If you did bring a Letter from one 
Dr. Hoote, Why do you not confeſs it? It can do 
you no Hurt. . 

- Blackbead. I know of no ſuch Divine as Dr. 
| te; nor any thing concerning one that coun- 

_ terfeited the Biſhop's Orders. The Letter 1 

brought was from Mr. Yowng. 
M. M. My Lord, this Fellow cannot but 
know, that what he fays is ſhamefully falſe; I 
aſſure you, I have the Original Letter at Home 
to produce: And doubt not but divers of my 
Lord's Servants remember him, and his Buſineſs, 
as well as I do: For he was a ſecond Time at 
Bromley, ſome Weeks after. | 


was much. pleaſed with this ſecond Meſſage, and. 
gave Orders. to have the Bringer of it well uſed. 
He was fo ; and freely diſcourſed with the Butler, 
and -the other Servants, touching his Buſineſs 
there. So that I am verily perſuaded ſeveral of - 
them remember all theſe Circumſtances of it, and 
perhaps more than I do. 

Upon. this, Blackbead being again urg'd by 
the Lords with fo plain a Teſtimony, perfectly . 
agreeing with what I had ſaid, and he ſtill perſe- 
vering obſtinately to deny every Part of it; I, and 
Mr. Moore were ordered to withdraw, Blactbead 
ſtaying behind. | 

As I was going out, 1 faid, My Lords, I 
cannot comprehend to what Purpoſe this Fellow 
perſiſts in this Lye; I am ſure he can never 
prove that I have injured the Government, in 
Word, or Deed, or Writing. Then I could 
not but again obſerve to the Lords, what vi- 
ſible Marks of Falſhood and Treachery there 
were in Blactbead's Face: For, indeed all the: 
while he look'd as if he would have ſunk into 
the Ground; tho”, as I was told afterwards, be- 
fore I came into the Room, he had appear'd very 
briſk, and bold, and full of Talk. But, upon 
my firſt coming in, his Complexion, which was 
naturally very. fallow, turn'd much paler and 
darker; and he way almoſt Speechleſs, ſaying no- 
thing to any Purpoſe, more than what he thought 
was neceſſary to keep him from the main Lye, 
That he had brought me à Letter from one Young, 
and no other. | | 

But after my being withdrawn about Half an 
ing I was called in again, and Blactbead ſent 

Orth. 

Earl of N. Now, my Lord, the Buſineſs is: 
out, the Fellow has confeſs'd he brought the 
Letter to you, written not in the Name of Young, 
but as from one Dr. Hookes; Hookes was the 
Name, not Hooke : Your Lordſhip was in the 
right, in ſaying, you would not ſtand upon a 
Letter. 

Biſhop of R. My Lords, I could not truſt m 
Memory ſo far as to a Letter: But one Thing 
was ſure of, That was the only Letter this Raſcal 
ever brought me; and it was not from any whoſe. 
Name was Young. 

Earl of N. Well, that Buſineſs is over, he has 
confeſs'd it; and now, my Lord, Pray take a 
Chair, and fit down. | 

Earl of Devon. Pray, my Lord, fit down. 

Biſbop of R. No, my Lords, I deſire you to 
excuſe me. 3 
Earl of N. My Lord, we have ſome few 
Queſtions to afk you, and therefore pray repoſe 
your ſelf. 

Biſbop of R. If you pleaſe to permit me, I had 
rather anſwer what your Lordſhips have farther to 
fay, ſtanding thus as I am at the Table. 2 
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Earl of N. Then, my Lord, we ſhall aſk you: 
Have you ever written to the Earl of Mar/borough 
within, theſe three Months ? | | 

Biſhop of R. I think I may ſafely affirm, I ne- 
ver writto my Lord Mariborongb in my Life: But 
Iam certain, and upon the Faith of a Biſhop, I de- 
clare, I have not written, one Word to him theſe 
three Months, Lau” wal Tow. d | 

Earl ef N. Have you received, any Letter 
22 mY Lord Mer{borough within theſe three 
onths ? 


Biſhop of R. I proteſt ſolemnly, I have not re- 


- 1 , 


ceived an 
eld N. ve you received any written or 


printed Papers from my Lord of Marlborough, 
within that Space of Time ? | 
Be of, R. As, in che Preſence of God, I 


ly Lords, I have had ſome 
Acquaintance with my Lord Marlborough, both 
in King. James's Court, and in the Parliaments 
ſince z but 1 cannot call to mind, that ever I wrote 
to him, or he to me. 

Earl f N. Then, I think, my Lords, we have 
nothing more to do, but to wiſh my Lord Biſhop 
a good Journey to Bromley. * 


With that they all roſe up, and ſaluted me, 
teſtifying their great Satisfaction, that I had ſo 
well cleared my ſelf, and confounded my Ad- 
verſary. More eſpecially Two Noble Lords of 
the Company, to whom, I ſaid, I would now 
particularly appeal, gave me an ample Teſtimony 
of their Beliet of my Innocency in this Accuſa- 
tion, and of my dutiful Diſpoſition to the Go- 
vernment. . | | 
My Lord Noftingham then told me, in the 
Name of all the reſt, They had no further Trouble 
to give me. I intreated them to ſuffer me to add 
a few Words: They permitting me, 1 ſaid, 

My Lords, | heartily thank you for confront- 
ing me with this Fellow; elſe I could not ſo 
well have made out my Innocency ; but I might 
ſtill have lain under a Suſpicion, whereof I had 
not known the leaſt Ground. Had this been a 
Trial'for my Life, I ſhould have been glad to 
have ſuch Honourable Perſons for my Judges. 
But now I have much more Reaſon to bleſs 
Gop, that you have been my Compurgators : 
That you are Witneſſes, as well as Judges, of 
the Detection of this Villainy againſt me; where- 
of, I muſt acknowledge, as yet, I do not fathom 
the Bottom. Wherefore I muſt intreat, That I 
may put my ſelf under your Protection for the 
future. For altho' this Fountain of Wickedneſs 
has been now ſtop'd in this Particular, as to my 
ſelf, yet it ſeems to run under Ground ſtill : And 
unleſs ſpecial Care be taken, it may break forth 
again in ſome other Place, on ſome other Occa- 
fion, to the Ruin, if not of me, yet of ſome other 
innocent Perſon. No 

Earl of Devon. No, my Lord : You need ne- 
ver fear, this Fountain can break forth any more, 
to do you, or _——_ good Man, any Preju- 
dice; he having been ſo palpably convicted of 
Knavery and Lying. 

Biſhop of R. My Lords, Ihopeſo: As for my- 
ſelf, I take my own Innocency to be abundantly 
vindicated, by this your general Declaration in' 
my Favour. I make no queſtion but your Lord- 


declare, I have not. My 


ſhips will next vindicate your ſelves, and the 
Juttice of th 


ce of the Government, by bringing this wick- 
ed Man to condign Puniſhment, and by examin- 


ing the main Drift of his Deſign, and who have 


been his Accomplices. 


They all aſſuring me, I might rely. upon them 
for it, I withdrew. | * 
All this while I had not the leaſt Conjecture, 
or Imagination, who this Tvung ſhould be, with 
whom Blackbead pretended I held ſo cloſe a Cor - 
Io, 60mg — 

But my next A | L 
of the Council, will clear up what remains of the 
whole wicked Myſtery. | 8 

In the mean Time, returning Home that Eve- 
ning to Bromley, I preſently met with a plentiful 
Concurrence of Evidence from moſt of my Ser- 
vants, of their Diſcourſe with Blackbead, and their 
Knowledge of his Buſineſs, in reference to Dr, 
Hookes's Letter. BTL N 

Firſt, The Butler, Thomas Warren, told me, 
That according to my Order to uſe him kindly, 
he had done ſo both Times he was with us; 
Particularly the ſecond Time, he had entertain'd 
him with one of the Petty Canons. of - Windſor, 


who came thither by Chance, in the Parlour next 


the Garden: That thence he brought him down 
into the Cellar, where Blactbead drank my 
Health with Knees almoſt bended to the Ground: 
That then he earneſtly defir'd him to ſhew him 
my Study; /aying, I have heard your Lord has 
a very good Study of Books : My Maſter Hookes 
has a ve one; he often lets me go into it, 
and I doubt not but you have the ſame Liberty: 
I pray let me ſee his Books: The Butler anſwer'd, 
My Lord has but few. Books here, only ſuch as 
he brings from Time to Time from Ml minſter 


for preſent Uſe, and they are lock'd up in Preſſes, 


fo that 1 cannor ſhew them if L would, 1 pra 
then, ſaid Blackhead, let me ſee the Room, I 
hear it is a very fine one. The Butler ſaid, He 


could not r to do it without my Leave. 


Then, ſaid Blactbead, let me ſee the reſt of the 
Houſe. The Butler excus'd his not being able 
to do it then, becauſe there were ſome Ladies with 
his Miſtreſs. The ſame Requeſt, he aſſur'd me, 
Blackbead repeated almoſt twenty times; but Rill 
he deny'd him. | | | 
Then Thomas Philips, my Coachman, and 
John Jewel, my Gardner, confirm'd moſt ofwhat 
the Butler had ſaid; all of them agreeing, that 
both the Times he was at Bromley, eſpecially. the 
ſecond, he had talked publickly with them of the 
Buſineſs he came about from his Maſter Dr. Hookes ;. 
enlarging much in Commendation of the ſaid 
Doctor, what a worthy Man he was; what Hoſ- 
pitality he kept; and how he would never reſt, 
till he had brought to Puniſhment the Knave that 
had forged my Hand and Seal for Orders. They 
added, That after I had diſmiſs'd him, he linger'd 
about in the Garden, the Hall, and the great 
Parlour, a long Time; and was full of ſuck Diſ⸗ 
courſes. . 8 
Moreover, the Gardner, and William Hardy 
the Groom, and Thomas French, and one or two 


* 


of the other Servants, who remain'd at Bromley , 


whilſt I was in Cuſtody. at inter, did all 
aſſure me, that this Man, who brought firſt the 
Letter, and then the Meſſage; from Dr. Hookes, 
had been a third Time at my Houſe, whilſt I 
was under Confinement. That it was upon a 
Sunday, which by Computation prov'd to be ¶ hit. 
Sunday, May the 15th : That they found him in 
the midſt of the Houſe before they knew he was 
enter d. He told them, That porn g that Way, 
he came to condole for my Miſhap, and to in- 
quire what the Matter was; hoping it was _ 


e before the Committee. | 


— 


F 


- doubred not but I was innocent. 
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ſo bad as was reported at London. They an- 
ſwer d, They knew nothing of Particulars; yet 
out That he then 
again deſir'd to ſee the Houſe ; but all the Doors 


were lock'd, except the great Parlour, which 


has no Lock upon it. That he would have en- 
ticed them to Town to drink with him; which 
chey refuſed, but made him drink there; and 


. he coming after Dinner, they perſuaded a Maid- 


Servant to provide him ſome Meat; which ſhe 
did, but unwillingly, telling them, She did not 
like the Fellow's Looks; that perhaps he might 
come to rob, or ſet the Houſe, now ſo few Ser- 


__ wants were at Home: That he rather looked, 
- (as indeed he did,) like ſome knaviſh, broken 
yman's 


Tradeſman, than an honeſt, rich Clerg 
Bailiff, or Steward, (as he alſo call'd himſelf ;) 
and it has proved ſince, that her Conjecture was 


true. | 
All this, and more, my Servants repeated to 


me, touching Blackbead's Behaviour in my Houſe, 


and his Diſcourſe concerning his Maſter, Doctor 
Hookes ; and they offer'd to depoſe it all upon 
Oath. And, above all, the next Day, being 
Saturday, June the tith, Mr. Moore . — 
from London, immediately found the Origin 
Letter that Blackhead had brought me from the 
pretended Doctor. | 

Wherefore, being furniſhed with all theſe 
freſh Materials, eſpecially with the Letter itſelf, 
and being not a little ſurprized to hear that the 
Rogue had, the ſecond Time of his coming, 


been ſo earneſt to get into my Study, or any of 


the other Rooms; and that he had the Diabolical 
Malice againſt me, to come to my Houſe a third 
Time, on Pretence of condoling my Misfortune, 
which I then —_— it -was probable, had 
chiefly proceeded from his malicious Perjury 
apainſt me: All this conſider'd, I reſolved to 
to London on Monday Morning with thefe 
ervants, and to carry the Letter that he brought 
me as from Dr. Hookes, to lay the whole Buſineſs 
before the Lords of the Committee, and to de- 
fire their farther Examination of Blackbead upon 
theſe Particulars. | | 
_ Accordingly, on Monday, June the 13th, I 
went, and attended. the Meeting of the Lords 
that p51 Me the uſual Place. When there 
was a full Commirtee, 1 fent to them by a 
Clerk bf the Council, intreating that I might 


_ have a ſhort Audience. After ſome Fime, I 


was introduced : There were preſent, (beſides 
moſt of the Lords before-mentioned,) three 
others, whom I had not feen there ſince my 
firſt Appearance before them, the Marquiſs of 
Carmarthen, Lord Preſident 5 the Lord Godolphin, 
and Sir Fob» Lowther, 

When I came into the Room, and was juſt go- 
ing to propoſe the Buſineſs that brought me thi- 
ther, my Lord Nottingham prevented me, and ſaid, 

+ My Lord, Do you know that Perſon there? 
Pointing to a Man, who ftood behind the Privy 
Counſelors, near the Door which leads into the 
publick Room, | 


his Ears, and be impriſoned for à Year, for Forgery 


kins, fo 
| sand Learning; w 
Tallegh; and at Caſtle Reab, fled for 

by the Bi 
it Orders from the Biſhop of Cloghey to 


the Archbi 


he ſent a Woman, {whom he call'd his Wife) by the Name of Mary Green, to the King, at Wind/er, 


band was taken Captive 
Petition being teferr'd to 


begging Preferment, as a diſtreſs d rj Cl 


the Pirates of Sallee, therefore pray'd the King would recommend her to the Cl 
Archbiſhop, and the Biſhop of London, ſhe never came for ag Anſwer to the 


N FR. My Lord, I do not know him. 
Earl of N. My Lord, I pray obſerve him well. 
Biſhop-of R. Upon my Credit, I never ſaw this 
Man before in my Life, to the utmoſt of my 
Knowledge. | 
Then the Perſon ſtanding there, look'd boldly 
upon me, and ſaid, Do you not know me, my 
Lord ? Do not you remember, that I officiated 
ſome Weeks at Bromley-College, for Mr. Dobſon, 
in King James's Time? And that I p in 
the Pariſh Church there once or twice? 9 5 
© Biſhop of R. My Lords, I ſolemnly affirm, I 
do not know this Man: I never ſaw him before: 
I never knew that he officiated in; Bromley-College : 
J never heard him preach in the Church there: 
He is a meer Stranger to me: He may have 
ſerv'd for the Chaplain of that College in Kin 
Fames's Time: But I was not then e's 
who officiated there. He may have preach'd in 
the Church, and I not have heard him: For a- 
bout that Time I was Clerk of the Cloſet, and was 
ſeldom or never at Bromley on Sundays, by reaſon 
of my Attendance on the Princeſs Anne of Den- 


mark, either at Whitehall, or Windſor, or Hampton- 


Court, or Richmond. n . 
The fame Perſon preſently took me up, with in- 
ſolent Confidence, You will know me better when - 


Captain' Late appears: I warrant you don't know 
Captain Lato neither. 54.4466; 
Biſhop of R. My Lords, if any of your Lord- 
ſhips pleaſe to aſk me any Thing, I ſhall anſwer 
with all Reſpect. But I do not underſtand that I 
am bound to ſatisfy this faucy Fellow's Queſtions : 
Yet, becauſe he has aſk'd me ſofamiliarly, touch- 
ing my Acquaintance with one Captain Lawe, 1 
aſſure you, I know not any fuch Man in the 
World as Captain Lawe. 4 | 
But, my Lords, by this Perſon's Diſcourſe, I 
am induced to believe, he may be the Young, 
with whom the other Knave Blackbead pretended 
the laſt Time that I held a ſtrit Correſpondence 


by his Means. | 
This Man's Name is Young, Ro- 


Farl of N. 
bert Young. | 

Biſhop of R. Then, my Lords, becauſe my 
Lord Preſident, and ſome of the other Lords, were 
not here then, I muſt beg Leave of thoſe that 
were, that I may what I then remember'd, 
concerning one Young. Whereupon I re- 
collected the Subſtance of what Ihad ſaid, of a Let- 
ter I had received ſome Years ſince, dated at New- 
gate, from one of the fame Name, who pretended 
himſelf robe a Clergyman. | 

T added, It ſeems, my Lords, by his own Con- 
feſſion, this is the very ſame Young, But, as J 
never faw him befote he was in Newgate, ſo 1 de- 
_ the Faith of a Chriſtian, I never ſaw 
or from him ſince that Letter: However, 
I am very glad you have him now: I make no 
doubt but he will be found, in the End, ſuch 
another Villain as Blactbead was proved to be on 
Friday laſt, * - N 


” Nes 


But, 


Stephen Blackhead was a Priſoner in Newgate, and convicted, Jan. 15, 1689. to ſtand in the Pillory, and to loſe 

„but got his Sentence remitted. | 

. Young, who alſo went 2 Names of Brown, Smith, Hutt, Fones, Green, &c. in Dublin was call'd Marſh, and in Raphoe, 
of Casella, the Biſhop of Waterford's, and ſeveral Clergymen's Hands, to Teſtimonials of hi 

y be got Deacon's Orders from the Biſhop of Lillalao. He afterwards run away with a Horſe nh 

a Baſtard ; and at Cavan, was impriſon d for having two Wives, and there was 


get 
ſhop of K:lmore, fearing he might be bang'd in 
- 5 


his Gown. Afterwards he eame to gland, and produced coun- 
Aſter thi 


ö this, 
pretending that her Huſ- 
of England: This 

ence ; but the 
forged 


wh 7 


But, my Lords, ſaid I, the Buſineſs that 
brought me to wait on you now, is to intreat you 
to take that ſame Blactbead into farther Exami- 
nation, and to enquire a little more into his Part 
in this wicked Contrivance, whatever it is. 

My Lords, ſince I went to Bromley, my Ser- 
vant, Mr. Maore, has had the good Fortune to 


retrieve the very Original Letter that Blackhead 


brought me from his counterfeit Maſter, Doctor 
Hookes. Then I deliver'd the Letter at the Table, 
and my Lord Nottingham read it aloud. And to 
ſhew with what a treacherous Inſinuation, and 
Plauſibility of Style it was written, to draw from 
me an Anſwer under my own Hand, I here ſet 
down the very Letter itſelf, Word for Word. 


My Lox, | Es 

Eing deſtitute of a Curate, one Mr. James 
Curtis came to me, who produced Letters 
Dimiſſory, (bearing Date, March 13th, 1691.) 
and likewiſe Letters of Orders under your Hand, 
and Epiſcopal Seal. Now, my Lord, willing I 
am to 20% 4a any that your Lordſhip ſhall recom- 
mend, and give him all the Encouragement ima- 
ginable; but being ſince, by his own Words, 
ſuſpicious that his Inſtruments are forg'd, I have 
therefore on Purpoſe ſent my Man to know the 
Truth thereof, and in order thereunto, I humbly 
beg your Lordſhip to give an Account in yours 
by this Bearer, promiſing, for the Church of 
England's Credit, and likewiſe your Lordſhip's 
Honour, that, if he be an Impoſtor, I will ſee 
him brought to condign Puniſhment for ſuch his 
Forgery ; but if he be not, I beg your Lord- 
ſhip's Pardon for this Trouble, occaſion'd by my 
candid Aﬀection for your Lordſhip, and all Cler- 
gymen, being not willing to have them impos'd 


upon. 3 
I am your Lordſhip's 
Moſt Obedient Servant, 
——_— Robert Hookes, D. D. 


Now, my Lords, I thought it would be for 
your Service to acquaint you, That I have re- 
ceived, from divers of my Servants, a farther 
Account of all Blactbead's Demeanor, the firſt, 
ſecond, and third Time he was at my Houſe at 
Bromley;, for he was there a third Time alſo, 
which I knew not of, before I went Home on 
Friday. © | 
Then I ſumm'd up what has been ſaid before, 
my Servants were ready to depoſe to that Pur- 
poſe : Concluding thus, My Lords, my Servants 
are attending without; I pray that Blackhead may 
be brought before them Face to Face, and that 
they may be admitted to give in upon Oath, what 
they have to ſay concerning him. 

Upon this, ſeveral of the Lords ſaid, Send for 
Blackhead ; and ke was ſent for. 5 

But before he came, they call'd in Mrs. Young, 
the Wile, it ſeems, of the aforeſaid Robert Younp ; 
but what a kind of Wife, and which of the two 
Wives he had at one and the ſame Time, will 
appear in what follows. 


forged the two Biſhops Hands, and went about the Country, cheatin 
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When ſhe was come in, my Lord Nottingham 
ſaid to her, Mary Young, Whence received you 
this Paper? Taking up a Paper that lay upon the 
Table. | | 

Mary Young. I had it from Captain Lawe. 

Earl of N. What did he ſay, when he gave it 
ou ? | 
: Mys. Young. He bid me deliver it to my Huſ- 

band. | | 

Earl of N. What did he ſay it was? 

Mrs. Young. He ſaid it was a Sociate, or ſome 
ſuch Word. | | 

Earl of N. What! Did he deliver you a Paper 
of this treaſonable Nature, in the Manner as it. 
is, to be given to your Huſband, without ſealing 
it up, or encloſing it in another Paper? 

Mrs. Young. Yes, my Lord, he did. 

Earl of N. Did he tell you any of the Nam 
to it ? | | 
© Mrs. Young. Yes; he ſaid, there were the late 
Archbiſhop of Canterbury's, the Biſhop of No- 
cheſter s, and ſome other Lords Names to it. 

Earl of N: What paſs'd afterwards between 
you about it ? 4 Y 

Mrs. Young. I gave it my Huſband, and when 
Captain Lawe came for it again, my Huſband 
ſaid, No, theſe Lords, whoſe Names are ſub- 
ſcribed, have not been ſo liberal in their Relief 
of my Wants as formerly ; and therefore I will 
make another Uſe of this Paper: And fo lock'd 
it up. | 
| By this Time Blactbead was brought in, and 
the Woman order'd to withdraw, and to be kept 
by herſelf, _ TY, 

Earl of N. Blackhead, the laſt Time you con- 

feſs'd you brought the Biſhop of Rocheſter a Let- 

ter from Robert Young, under the falſe Name of 
or Hookes. | 

Blackhead. Yes, I did. 

Earl of N. Can you know that 
you ſee it? 

Blactbead. 
know it. 2 | | 

Earl of N. Here it is; (and it was given into 
his Hand;) Is that the ſame Letter you deliver'd 
the Biſhop ? | 

Blackbead. I am not ſure it is. 

Earl of N. Conſider it well; look on the Su- 

rſcription, you cannot but remember that. 
You began to be ſomewhat ingenuous laſt Friday; 
if you relapſe, it will fare the worſe withyyou.. 

Blackhead. Yes, this may be the Letter; this 
is the very ſame Letter. 

Earl of N. And you received an Anſwer to 
this from the Biſhop for Doctor Hookes, which 
you carried to Robert Young ? | 

Blactbead. Yes, I did, I own it. 

Earl of N. But, What made you, when you 
were at Bromley the ſecond Time, ſo earneſtly to 
deſire of the Biſhop's Butler, and his other Ser- 
vants, that you might ſee the Rooms in the 
Houſe, eſpecially his Study ? Fab 

Blactbead. No, I do not remember that I de- 
ſired to ſee the Study : The Houſe I might, our 
of Curioſity, 


the King's Subjects, but being detected at Bury, in Suf- 


Letter when 


1 cannot tell; I doubt I cannot 


Folk, he and ſhe were committed to Goal, try'd and found guilty, and ſentenc'd to ſtand in the Pillory at Bury, Odober 6, 1684, 


where he lay in Goal about a Year, havin 
Alban's, and other Places; and about 1 
forging Bills of Exchan 
againſt the Biſhop, &c. 


no Money to pay his Fees. Afterwards he went and committed many Villainies at St. 
ut 1088, was committed to Newgate, and afterwards tried, convicted, and Fined, for 
and cheating People, Cc. And laying in Newgate ſome time, he there contrived the Aſſociation, Ec. 
e Lives of theſe two infamous Perſons; with the Records of their Convictions, the fo 


Teſtimo- 


mals, forged Bills, 6c. of * are to be ſeen at large in the Biſhop's Account of the two Authors of this Forgery. Printed 
; | 


in Qyarto, „which he 
viit F 


Vor. 


T he Second Part of the wicked Contrivance of Blackhead and Young. 
- 0 N 


Earl 


* 


* 1 
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Earl of N. But here are ſome of the Biſhop's 
Servants without, who are ready to ſwear, that 
you preſs'd very often to get a Sight of his 
Study; faying, you had the Freedom at your 
Mafter Hookes, to ſhew any Stranger his Books, 
and you doubted not but the Butler could do the 
fame there. | 
Blackbead. I cannot deny that I did defire to 
ſee the Biſhop's Study : The other Rooms I am 
ſure I did. 
Earl of N. What Reaſon had you to be ſo im- 
rrunate to ſee that, or any of the other Rooms ? 
Had you any Paper about you, that you deſign'd 
to drop, or leave in any Part of the Biſhop's 
Houſe ? | | 
Here Blackhead any + or as very loath to out 
with it; *cill divers of the Lords urg'd him to 
tell the Truth. At laſt he went on, though with 


much Heſitancy, _ | 


Blackbead. Yes, I muſt confeſs I had a Pape 
in my Pocket, which I deſign'd to put ſomewhere 
in the Houſe. 

Earl of N. What did you with it? 
Blactbead. I did leave it in the Parlour next 
the Kitchen. 

Earl of N. In what Part of the Parlour ? 

Blackhead. In the Flower-Pot in the Chimney. 

'. Good Lord bleſs me, cy'd J, I ſeriouſly pro- 
teſt; I never heard that any Paper was found 
there by my Servants. To be ſure they would 
have brought it me. 

Earl of N. But, my Lord, it will be worth 
your while to fend preſently to Bromley, to fee 
whether there be any Paper ſtill, and what it is. 
* -* Biſhop of R. My Lord, I will ſend one away 
immediately. Only my Servants are without, 
expecting to be ſworn. Be pleaſed firſt to call 
them in, and diſpatch them. | 

Earl of N. Nay, my Lord, there is no need of 
their Teſtimony now. For this Fellow has ſaid 
already more than they know. He has confeſs'd, 
not only that he defired to fee your Houſe, and 
particularly your Study, but that he did it with 

— to leave a Paper ſomewhere in it; and 
that he did leave one in your Parlour, and in the 
Flower- Pot of the Chimney. 

Biſhop'of R. Then, my Lord, I will ſend away 
forthwith. e 
Harl of N. Stay, my Lord, let us firſt exa- 
mine him a little farther. Blactbead, What Paper 
was it you left in the Biſhop's Chimney in the 
Flower- Pot? 

Blactbead. It was the Aſſociation. 
' Earl of N. Was it this Paper here? Shewing 
the Aſſociation that lay upon the Table. 

Blackbead. Yes, it was. 

Earl of N. How came you by it ? And who 
adviſed you to OS: it there ? 
- + Blackbead. I had it from Mr. Youns, and he 
- 740 me to leave it in the Biſhop's Houſe, as 

did. ea 

Earl of N. Did van direct you to put it into 
the Flower- Pot in the Parlour ? 

- Blackbead. Yes, he did, and I put it there ac- 

cordingly in the Flower-Pot. OI 

_ Earl of N. But were not you a third Time at 

the . Biſhop's Houſe? It was upon a Sunday, 
' which it ſeems was J//bitſunday. 5 

Blactbead. I was. re 

© Earl of N. You pretended to condole for the 


Biſhop's Impriſonment : It is manifeſt that could 


uot be your Buſineſs. What was it? 


Blackhead. I was defired by Mr. Tung, ſee- 
ing the Aſſociation was not found by thoſe, who 
apprehended the Biſhop; to go to Bromley, and 
try to recover it, that being the Original. I did 
ſo; I came into the Houſe before any of the Ser- 
vants were aware, I went into the Parlour unſeen, 


and took the Paper out of the ſame Place where 


J had put it, and deliver'd it again to Mr. Young: 
Biſhop of R. My Lords, I am very much ſur- 
prized at all this. I cannot but admire the won- 
derful Goodneſs of God, in this my extraordi- 
nary Deliverance. It appears by what this Fel- 
low confeſſes, that this forged Aﬀociation was in 
my Houſe; in a Flower-Pot; for many Days to- 
ther: And that it was there at the very Time 
was ſeized on by your Lordſhips Order. For 
he ſays he put jt there the ſecond Time he was at 
Bromley, which was a pretty while before I was in 
Hold; and took it not out till the third Time, 
which was upon Whit/anday, the Ninth Day after 
I was under Confinement. And by a ſtrange and 
marveHous Providence, that Parlour, where he 
ſays it lay ſo long in the Chimney, was never 
ſearch'd or enquired after by the Clerk of the 
Council, or the Meſſenger. ' 

The other Part of S Houſe, on the Left- 
Hand of the Hall, where my Study is, and Bed- 
Chamber above Stairs, and a Parlour and Draw- 
ing-Room below; all theſe they ſearched very 
accurately. Particularly, I well remember the 
Meſſenger thruſt his Hand into the Flower-Pots 
in every Chimney : Which ſeem'd very odd to me 
then: But I now underſtand the Meaning of it. 

At this, my Lord Sydney, my Lord Netting- 
ham, my Lord Devonſhire, and ſome others of 
the Council, affirm'd, That they perfectly re- 
member'd, both Blactbead, and Young, did e- 
ſpecially direct them to give Order to thoſe who 
ould be ſent to take me, to ſearch all the Flower- 
Pots. 7 

By this Time, it was thought ſeaſonable by the 
Lords, to confront Blactbead with Young. 

But in the mean while, the Counterfeit Aſſo- 
ciation being handed about the Table, was, at 
length, deliver'd to me. It was to this Purpoſe, 
as much of it as, by a tranſient View, I could 
carry away in my Memory. 


1 we whoſe Names were ſubſeribed, 
ſhould ſolemnly promiſe in the Preſence of 
God, to contribute our utmoſt Aſſiſtance towards 
King Fames's Recovery of his Kingdoms. That 
to this End, we ſhould have ready to meet him at 
his Landing, Thirty Thouſand Men well arm'd. 
That we ſhould feize upon the Perſon of the Prin- 
ceſs of Orange, dead or alive; and take Care that 
ſome ſtrong Garriſon ſhould be forthwith deliver'd. 
into his Hands: And furniſh him with a conſi- 
derable Sum of Money for the Support of his 
Army; or 40 ibis Senſe. 


March 20, —92. i 


And the forged Subſcriptions were, as I re- 
member, after this Manner : 


| W. Cant. 
| Marleborough. Saliſtury. Tho. Rofſen. 
Baſil Firedrace. | John Wilcoxe. 


Now the firſt Sight of this Paper, I pre- 


ſently ſaid, I proteſt, my Lords, I am very much 
amazed to * ſo well D 


pa FS. - 
+ T N 
—- 


* 
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All the Difference is, they have done me the Fa- Young. I faid nothing of Flower-Pots. I bid 
Your to write it finer than I can. Otherwiſe, I you take Care that the Bithop's Perſon ſhould be 
acknowledge it is fo like, that I verily believe, I exactly ſearch'd; becauſe, when he went abroad, 
myſelf, had I ſeen it in another Place, ſhould he carried the Aſſociation about him; when he 
have been apt to doubt whether it were of my was at home, he put it in ſome private Place, for 
Writing or no. I am confident it might, upon Fear of Surprize : Perhaps I might fay in the 
the firſt Bluſh; deceive the beſt Friends I have. Chimney. Et be 1 
But, my Lords, here is another innocent Per- The s replied, Nay, we all well remem- 
ſon's Name, whoſe Hand I know very well. And ber, you particularly mention'd the Flower-Pots. 
I dare venture to ſay, it is even better forg'd Earl of N. Young, When you perceived that 
than mine. I mean Archbiſhop Sancref?'s. the Perſons ſent to ſeize on the Biſhop had miſs'd 
Lord Godolphin. My Lords, I am very well the Aſſociation, did not you then delle Blackbead 
| acquainted with Archbiſhop Sancroft's Hand. to go a third Time to the Biſhop's Houſe, and 
And really it is here moſt exactly counterfeited. to take it out of the Pot, where he had laid it? 
Moreover, my Lord Godolphin, my Lord Syd- Young. No, I know nothing of it. 
ney, and others ſaid, That the Earl of Maribo- Earl of N. What ſay you, Blackbead ? | 
rougb's Hand had been ſo well feign'd in a Letter Blactbead. At Mr. Young's Requeſt, I went to 
pretended to be written to Yeung himſelf, that it the Biſhop's Houſe a third Time; it was upon 
was very difficult for his moſt intimate Friends a Sunday; I privately got into the Parlour, and 
to obſerve any Diſtinction. And in that Letter took the Aſſociation out of the ſame Flower- 
the Biſhop of Rochefter was faid to have the Pa- Pot where I had laid it; and return'd it back to 
r in his ing, which appears now to have Mr. Young. | 
— meant of the falſe Aſſociation's being in my Young. This is a Combination between the 
Cuſtody, - | r | Biſhop of Rocheſter and Blackbead, to baffle the 
Nay, my Lord Sydney aſſur'd me, theſe very whole Diſcovery of the Plot. | 
Impoſtors had brought him a Letter, ſuppoled Which Saying of Young's could not but raiſe 
alſo to be written by me to 7oung, which being a general Smile among all the Company, they 
but of ordinary Matters, he thought not worth lifting up their Hands with great Indignation at 
the keeping, but he well remember'd the ,Sub- his unparallelPd Impudence. * 
ſcription of my Name was very like this in the Biſhop of R. I thought, my Lords, the laſt 
Aſſociation, as well indeed it might. ' Time I was here, Blactbead was the moſt brazen- 
Zy this Time, Young being come into the faced Fellow that ever I ſaw; but now I find 
Room, my Lord Nottingham ſpoke to him; this ſame Young to be a much viler Miſcreant 
Young, look upon that Letter, (ſhewing him his than he. This is ſo baſe a Suggeſtion againſt me, 
own to me; under the Name of Doctor Hookes,) and fo impoſſible for me to be guilty of, and 1 
Do you know that Hand ? know your Lordſhips fo little ſuſpe& it of me; 
Young. No, I don't know it. 25 that I need not make any Anſwer to it in my 
| Earl of N. Did not you ſend that Letter to Defence. LO ; hee hr 
the Biſhop of Rocheſter by Blackbead ? Lord Preſident. Young, Thou art the ſtrangeſt 
Young. No; I know no Hookes. I never writ Creature that ever I heard of: Doſt thou think 
to the Biſhop of Rocbeſter, but in my own Name, we could imagine, that the Biſhop of Rocheſter 
with my own Hand. 1 would combine with this thy Confederate, to 
Earl of N. What ſay you, Blackhead? have an Aſociation written, with his own Hand 
.  Blackbead. I did receive that very Letter from to it, and then laid in his own Houſe, in a Flower- -- 
Mr. Young's own Hand; and deliver'd it to the Pot there? Which; if it had been found, muſt 
Biſhop of Rochefter with mine. have endanger'd his Life: And we ſee it was the 
Earl of N. (Taking Ky the Aſſociation; and moſt remarkable Fortune to him that al- 
ſhewing it to Lou,) Did not you give this Pa- moſt ever happen'd to any Man, that it was not 
per to Blackbead; and order him to pu it into a found there. Þ . 
imney in the Biſhop of Rocbęſter's Houſe, and But Young {till perſiſting; that he believed I 


into a Flower-Pot, if there were any? had taken Blackbead off, they were both order'd 
Young. No; I never deſired him to carry it thi- to withdraw. And, I affure my Reader, that 
ther, or to put it into a Flower-Pot: during this whole Examination, tho* _ Yowng's 
Far N. What ſay you; Blackbead? Forgery was ſo. evidently convicted by the Con- 


Black Mr. Young did give me that Paper, feſſion of his own Companion, and Inſtrument, 
and directed me to leave it in . Biſhop's Houſe ; yet he behaved himfelt with a daring unconcern'd 
and, if I could, to put it in a Flower-Pot in ſome Confidence, with a bold and ere&t Countenancez 
Room; which I did, in the Parlour. though it had naturally very much of a Villain 
Young. There is no ſuch Matter, I abſolutely in it. His whole Carriage indeed was ſuch; as 
deny it, X 1 became the Diſcipline he has undergone for theſe 
Upon this, the Earl of Nettingham, the Lord divers Years ;; having ſo long been almoſt a con- 
Sydney, and ſome others of the Counſellors, aſk'd ſtant Inhabitant, together with his Wife, of 
Young, Why then did you give us ſuch expreſs many of the common Goals in England and Ire- 
Directions, to ſend, and ſearch the Flower-Pots, land. ; a Lb 
among other Places in the Biſhop's Houle ? Then 


% crave Liberty to remind you what Young the Parſon, in ConjunQion with Blackhzad, had contrived, in or- 
der to the murdering ſeveral of the Firſt Quality in the Kingdom, beſides divers Gentlemen of lower Degree; for theſe Fel- 
% lows judging it too little and mean for Perſons of their Tranſcendancy in Villainy, to ſwear that ſuch and fuch had 
** conſpired and combined to reſtore, and re-eſtabliſh King James, they had che audacious and the unpretedented Impudence to 
« forge an Aſfeciation, and to counterfeit and affix the Hands and Names of Honourable Peers, and worthy Perſons unto it 
\ importing, their having mutually and 8 to diſpoſſeſs King William; and to bring back and re. advance Ki 
„Fame. And 2 it was morally im e, as well as altogether incredible, that had there been ſuch a Deſign, and fo _ 
«*« concerted'and ſtip ated, Wretches of the Meanneſs of Young and Blackhead, ſhould have been admitted upon a Secret of 
ps ſach Importance in itſelf, and whereof the Diſcovery would have rendered thoſe concerned, liable to the of Life, Ho- 
our, and Eſtates : Vet not only with what Eafige(s, but Letchery, was the Belief of it. cutertained, by divers of our Bu- 
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Then the Lord Preſident call'd for the Letter 
which Young had ſent to me under the Name of 
Hookes, When his Lordſhip had view'd it deli- 
berately, he aſk'd alſo for the Aſſociation, and 
having compared them for ſome conſiderable 
Time, he broke forth in theſe Words; Really, 
my Lords, it is a very great Providence, that 
this Letter, ſent by Young, under the Name of 
\Hookes, to the Biſhop of Rocheſter, was preſerv'd 
by his Servant : For this very Letter, and the 
Aﬀſeciation, were both apparently written by the 
ſame Hand; you may perceive there is no man- 
ner of Difference in the Melting, but only that 
the Letter is written in a leſs Hand, as Letters 
are wont to be, and the Aſſociation in a greater, 
as a publick Inſtrument. | 

At this the whole Board, one after another, 
had a perſect Sight of both, and all applauded 
the Happineſs of the Diſcovery : For it was as 
clear as Light to all that were preſent, that the 
Letters, and Words, of both, were of the very 
ſame Form and Figure. 

Particularly, my Lord Gedolphin farther ob- 
ſerv'd, and made it plain to them all, that the 
in M. Cant. in the Subſcription, was the very 
ſame Letter with the in Whereas, which was 
the firſt Word of the Counterfeit Aſſociation. - 

For my Part, I could not forbear exclaiming, 
Great is Truth, and it will prevail! 


After all this, I aſking the Lords, Whether 


they had any farther Service to command me? 
And they ſaying, No, I ſpoke theſe few Words. 

My Lords, I muſt always gs 4. that, 
next the Signal Providence of God, in ſo viſibly 
protecting an innocent Man, your Lordſhips fair 


and honourable Way of proceeding with me, in 
not ſhutting me up cloſe in the Tower immediate- 
ly upon my firſt Accuſation ; but in openly con- 
fronting me with theſe Varlets, whilſt the Matter 
was freſh in my Memory; and in fo ſtrictly and 
impartially examining them now, has been the 
principal Occaſion, that my Innocency has met 
with a Vindication as publick and unqueſtionable, 
as I myſelf could have wiſh'd and pray'd for. 
But ſtill, my good Lords, I do again molt hum- 
bly recommend to your Lordſhips, the Proſecu- 
tion of this Black Contrivance to the Bottom, 
for the Sake of Truth and Juſtice, and for the 
Safety of every other honeſt Man, whoſe Lot 
this might have been as well as mine. I am ſure 
your Lordſhips all believe, that there can be no 
greater Service to the Government, Specialty at 
this Time, than to have ſuch perjured Informers, 
ſo plainly diſcovered, to be ſeverely puniſhed ac- 
cording to their Demerits. 
And ſo I took my Leave of their Lordſhips. 


Blackhead and Young were. afterwards tried 
and convicted for this Forgery; and in the Year 
1700, Young was executed at Tyburn for Coining, 
and at the Gallows deliver'd the following Speech 
to the Reverend Mr. Allen, the Ordinary. | 


A true Copy of the Paper deliver d by Robert 
Young, to the Reverend Mr. Allen, Ordinary, 
at Tyburn, on the 19th of April, 1700. 

Publiſt'd by Permiſſion of Authority. 
Cannot but be very ſenſible, how juſtly I have 
provoked a moſt merciful and juſt God to 


Anger, by manifold Offences I have committed, 
and 


% preme and reputed i Miniſtert; and notwithſtanding its being in the whole Matter of it, more Ludicrous than Farce, or 
„ Bartholomew-Fair-Shew, than to be entertained by Stateſmen, yet with what Seriouſneſs and Gravity was it brought to the 
„ Council-Board, and received there as a Subject worthy of weighty and ſolemn Debate. See a Letter to the Right Honour- 
able Sir John Holt, Knight, Lord Chief Juſtice of the King's Bench, occaſioned by the Noiſe of a Plot. The Second Edition, 


1694, Page 10. 


And in the ſame Letter, Page 11 and 12. The Author ſays, Nor could the Miniſters be ſo great 


Strangers to the infamous 


Characters of the Witneſſes, (whoſe many and notorious Crimes had ſufficiently publiſhed them before through the whole Na- 
tion as Raſcals, who had forfeited all Right to be believed and credited,) as to hope to have their Integrity and Righteouſneſs 


juſtified in ſeizing and proſecuting any upon their — : 
R 


when it was at firſt ſo narrowly ſearched for at the Biſhop o 


And yet had it not been for the miſſing of the forged Paper, 
oc heſter s, where one of the Rogues traiterouſly and 
lodged it, it is ſcarce to be conceived, how ſome of our Srate/men were prepared to have Gir to 


eloniouſly 


uſhed on that A the Impni- 


fonment of ſeveral. But that Miſadventure, together with the Defences which the aforeſaid eloquent Biſhop, after his Appre- 
henſion, made at his being examined before the Council, rendered them more ſlow and wary in their Proceeding : And 2 


upon, · through the 


gaining the Reſpite of a little Time, there was an 
ing open the many infamous and horrid Crimes, whereof the Rogues had at other times been guilty, but of fully detectin 
Forgery of the Afjeciation, and where they had ſecretly laid it in 
in Caſe it had been found by the Clerk of the Council and the Meſſengers, when it was fo induſtriouſly ſou 


portunity obtained, not only of diſcovering and wy 
ed him and « 6 


e Biſhop's Houſe, in order to have de 
t for, And truly, 


my Lord, had not Yexng laboured under a ſtrange Defect of Morals, he was incomparably qualified in all other Reſpects, to 


have been a ſelect, ſingular, and ſtanding Witne/s for the State : For as he has a Sufficiency of Wit, and Preſence of 
the beſt G/o/s, and readieſt Turn of Thought, ſo he is furniſhed with a 


be able to 


ind, to 
larger Stock of Impudence and 


ive Things 
Aſſurance Gay moſt Men in the World are: Of which your Lordſhip was an aſtoniſhed Witneſs when you had him before you 


at the Bar, to be tried for the For 


which I have mentioned, and to be condemned. to the too gentle and feeble Puniſhment 


which the Law hath ordained for it. For with what Confidence did he ſtand, not only under the Load of a Thouſand infa- 
mous Actions, of which all the Court knew him to have been guilty, but under the fulleſt and cleareſt Proof of the malicious 
Forgery, for which he was then Arraigned ? Yea, with what Ef+ontery, and Air of Impudence, to the Amazement of all there, 


did he continue to aſſert his own Innocence, and 
Sorrow, in Reference to that Tranſaction, and which k 

Blacibead were Inſtruments in it, yet People of another Fi 
handing Money to Blackbead, while 


evere in his Crimination of others? But that which filleth Men moſt with 
s them under diſquieting Fears ever ſince, is, that though Young and 

re muſt have been the firſt Contrivers and Authors of it: And the 
kept in Cuſtody by Allen the M 
us more than a Suſpicion of it, and little leſs than a moral Certainty : For that Rogue having been the 70 employed too with 


„and conniving 4t his Eſcape from thence, gives 


Young, by the ſuperior Managers, and having threatened to ſqueak in Caſe given up and abandoned to a publick Puniſhment, 


it was ſo ordered, that he might not only 


permitted to get away, but 


ſheltered and maintained in Treland, whither he 


withdrew, and from whence the Government might have eaſily brought him back, were there not a Myſtery in that Affair, 


which it is not for ſome People's Honour to have unravell'd. 


to mean and creeping Wretches as and Blackbead, ( 


or was the Meſſenger; out of whoſe Houſe and Cuſtody he made 
his Eſcape, ever puniſhed for his Careleſſneſs and Neglect; but after a little Menacing and R 
he hath been treated all along ſince with more diſtinguiſhing Favours than fell to the Share o 

how impudent and malicious ſoever they are) have attacked Perſons 


rimand, which was meer Grimace, 
his F 


Youn 
of the Earl of Mar/borough, and the Biſhop of Roechefter's Rank and Qyality, and who had merited ſo well of the Government, 


and were believed at that Time to ſtand in all Terms of Fairneſs with it, had they not been 


prompted, guided, and encouraged 
4 by 


to it, by Perſons of Authority, Grandeur and Eminency. And had the Villains ated meerly under their own Conduct, an 
the Influence of Perſonal Malice and Avarice, they would have fingled ont ſuch to be accuſed, as are held Indiſcreet, Talkative 
and Raſh, and with whom it might have been likely for them to have bad fome Converſation ; and n6t Perſons of the greateſt 


Prudence, Circumſpection and Reſervedneſs of any in the Kingdom, and into whoſe Society it was morally impoffible t 

Hould judge them to have been admitted, nor 8 wack as into their Preſence, unleſs as Be — 

two infamous Raſcals, and of obtaining thereby Credit to a Plot, upon the Belief of 

Worthy Perſons, were to have been involved under Guilt of Ruin, may ſerve to inſtruct 

giving Credit to the preſent importunate and noify Clamours, and to make you 
and Condemuation 


So that this Conſpiracy, by ſubornin 
which, ſeveral Noble, Reverend, 

your Lordſhip not to be haſty and forward in 

extreamly wary how you proceed o the Conyittion 


any 
ggars, and indigent Supplicants. 


of thoſe that art accuſed and threatened to be arraigned. 


C 


ellow-Officers. Neither durſt 


1692. in Relation to a Plot to reſtore King James II. 49 


and therefore, for the neceſſary Diſcouragement 
of others, who hall endeavour to tread in my 


Steps, and parallel my Forgeries; I conceived a a 


Duty incumbent on me, to leave to the World a 
true and faithful Narrative of my prevaricating 
Steps: But the ſhortneſs of Time allotted me, 
being not ſufficient to furniſh ſuch a Work in, I 
will mention only theſe few Pa of my Life, 
And Firſt, I think myſelf eſpecially obliged 
to difcover to the - Publick, how far I was con- 
cern'd in that pretended Plot, ſuppoſed to be car- 
ried on by the Earls of Marlborough and Salis- 
bury, the Lord Biſhop of Rocheſter, and ſome 
others; the Truth of which, I call God to wit- 
neſs, is as follows: I was committed to. Nezwgate, 
till J diſcharg'd a certain Fine impoſed on me; 
during my Confinement, one Henry Pearſon, a 
Surgeon, I think, was committed to the ſame 
Place for Debt, he perceiving me to be very ex- 
pert in counterfeiting Hands, told me, that if I 
could contrive a ſham Plot, and Father it upon 
. thoſe Noble Peers, I might ſoon have Money 
enough to pay my Fine: Being in very low Cir- 
cumſtances, I readily conſented to this Propoſal, 
but told him, nothing could be done in that 
Matter 'till he was releaſed, which in a ſhort 
Time was effefted. As foon as he was at Liber- 
ty, he employ'd one Blactbead to carry Letters 
between us. I happen'd by a certain Stratagem, 
to ſee the Earl of Mariborough's Hand; this I 
counterfeited ſo cunningly, that it was very dif- 
ficult to difcern the true from the falſe ; then I 
drew up an Aſſociation, and affix d to it the 
Hands of the Earls of Marlborough and Salis 
bury, as alſo. Sir Ba/il Firebraſi's ; the Lord Biſhop | 
of - Rochefter's, and the Lord Cornbury's was 
wrote by another Hand, according to my Re- 
. And that the more Credit might be given 
to this pretended Plot, I wrote ſeveral Letters in 
the Name of the Lord Marlborough, (for 1 was 
2 uainted with his way of Writing) 
uppoſed to be directed to me, which Blackbead 
uſed to bring me again; and yet he ſwore before 
the Lords of the Council, that the ſaid Earl ſent 
them to me, whereas, to his Knowledge, I my- 
ſelf forged them, and order'd them to be ſent 
aſter that Manner. This is the Truth of that 
Buſineſs, which has made fo great a Noiſe in the 
World; and humbly beg the Pardon of thofe 
Noble Peers, and do declare once more, in the 
Preſence of God, that I did not fet the Lord 
Biſhop of Nocbeſter s, or the Lord © Cornbury's ' 
Hand to the faid Paper, yet it was done by my 
Conſent, - by another Perſon. And whereas I 
am aceuſed with writing ſeveral threatning Let- 
ters to the ſaid Lord Biſhop, if he did not leave 
a Hundred Pounds in a certain Place; I declare, 
as I am dying Man, I was not concern'd in it. 


As for this Crime of Coining, for which I die, 


1564! 1 


Vol. VIII. 


I declare before God, I am no otherwiſe guilty, 
than by being a Speftator, 9 
But tho I am not guilty of this Fact, yet 1 
mutt lay my Hand upon my Mouth, and confeſs 
that the Lord is righteous, and his Judgments - 
uptight, for 4 have injured my Neighbour fo 
often by Forgeries, Cheats, Sc. that I think it 
ſcarce poſſible to recount them. But that I may 
not totally omit them neither: In the Year 
1695, [removed myſelf, by Habeas Corpus, from + 
the King's Bench to the Fleet, where I came ac- 
quainted with Mr. Hunter, now living in Billiter- 
Laue, Mr. Gearge Allrver, alias Block, Mr. Daw- 
ſon, Mr. Greenfield, Mr. Coin, and others whom 
I have forgot. In the End, we concluded to 
cheat one Mr. Thomas Laſenby, of Leeds in York- 
Hire, out of Cloth, to the Value of 1354. which 
accordingly was effected, and the Cloth deliver'd 
at the Bear-Inn in Ba/inghall-ftreet. In the Year. 
97, I was, by the Warden of the Heet, removed 
back again to the King's Benth, where I came 
acquainted with Mr. John Carey, George Benſon, 
and Janes Roberts, and by falſe Bills of Ex- 
change, and forged Letters, endeavour'd to 
cheat Mr. Seth Lofthouſe, a Goldſmith in Fleet- 
Street, and Mr. Peter Block Macbielt, a Merchant” 
in Amſterdam; out of 16001. but that fail'd, tho? 
Carey was pillory'd for it. In the aforefaid Year 
97, I came acquainted likewiſe with one Mr. 
Jobn Griffin, of Tuttle-Street, Weſtminſter, and by 
forged Leaſes, as under one Dr. Thomas Lam- 
plugb's Hand, I have cheated Men in Town out 
of ſeveral Hundred Pounds by way of Mortgages. 
Sir Jabn Johnſon, an Alderman and Goldſmith- 
in Cheap/ide, ſince deceaſed, very narrowly eſcaped , 
of being cheated out of 2001. by Virtue of one of 
the aforemention'd Leaſes!. * 8 
In the Year 98, the aforeſaid Perſons, and I, 
cheated Mr. Azariab Reynolds, an Undertaker in 
Cheapfide, of a Velvet Pall, two Cloaks; Sc. by». 
a forged Letter, as from his Correſpondent in the 
Country, for which I was committed to Newgate, ' 
and fined 200 Marks at Guildball, where I received 
* _ and was convicted. | 
n' Newgate, 1 came acquainted with | 
the Evidence, whom 1 4 vain in the p 0 
Hall, ſeveral Sums of Money. How. far I was. 
concern'd with him, I have already obſerved; : 
but 1 forgive them, and do humbly beg God, 
and the Perſons I have wrong' d, to forgive me 
thoſe wicked Actions I have committed. Into 
thy Hands, O God! I commend my Spirit 
Lord Jeſus, receive the Soul of the unhappy and 


Nobert Tung. 


* 


on " Jobn Allen, Ordinary. 
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XLVI. Proceedings againſt CHAaRLEs KNOWLES, Eſq; (com- 
monly call d Earl of Banbury,) for the Murder of PHILIP 
LAWSON, Gent. 4 5 Will. & Mariz, 1692-3, 


The INDICTMENT. 


Rex verſus Knowles, alias Com' Banbury. 
Hill. 4 & 5 W. & M. 


. of Ban- liel & Marie Dei Gra' Angl' Sec. Re- mini Regis & Domine Regine nunc Coron' & 
bury, bythe gis & Regine fidei defenſor &c. quar- dignitat' ſuas, &c. Quod quidem Indictament' 


Arab Hall in St. John-Street in Com” pred p'd' quod non omitt' &c; quin caperet eu' ſi, 
| Middl/ex coram Carolo Lee Mil Lanceloto John- &c. ad reſpond”, &c. Et modo ſcilt' die Mar- 
and re. fon & al' ſociis ſuis juſticꝰ dictor Do- tis prox' poſt Octab' Sci! Hillar' iſto eodem ter- 
mov'd by mini Regis & Domine Regine ad pacem mino coram Domino Rege & Domina Regi- 
N in Com”, pred? conſervand' necnon ad di- na apud Weſtm' ven' Carolus Comes Banbu 

King's verſas felon? tranſgr & al' malefaQta in ſub cuſtod' Will Richardſon gen? cuſtod* Gaol? 
Bench, eodem Com” p'petrat' audiend* & ter- Dominor* Regis & Regine de Newgate vir- 
where the minand' aſſign* per ſacr um duodecim / tute brevis Dominor* Regis & Regine de ha- 
— 4 zur probor* & legalium hom' Com? pred? bend' corpus ad ſubjiciend &c. ei inde direct 
rains adtunc & ibid' jurat & onerat ad inqui - in cujus cuſtod'  p'antea ex cauſa p'd*. p' no- 
thereon, he rend* p' dictis Domino Rege & Domina men Caroli Comitis Banbury al' dict“ Caroli 

pleadsMiſ- Regina & corpore Com” predict pre- Knowles Ar comiſs fuit ad barr' hic ,, . 
A ſentar* exiſtit quod Carolus Knowles, duct' in propria perſona ſua. Et ſtatim „ ray 

of-the lo- nup de paroch' Sancti Egidii in de p'miſs ei ſuperius impoſit' alloquutus qua- 
dictment, Campis in Com' Midd' Ar' Deum pre liter ſe velit inde acquietari dicit quod ipſe. eſt 
w#z.thathe oculis ſuis non habens ſed inſtigatione perſona in Indictament* p'd*- mentionat* & in- 
por of diabolica mot* & ſeduQ* 6 Decembris tens' per nomen Caroli Knowles de _. paroch* 
and fett Anno Regni Domini & Domine noſtror* Sancti Egidii in Campis in Com' Midd' Ar' & 
the King's hel & Mariz Dei Gra“ Angl' &c. verſus quem Inditament' p'd* p'lat' exiſtit p' 
Letters - Regis & Regine fidei defepfor',. &c. 4. | felonia & murdro predict“ Et dic“ quod. ipſe ad 
tefit to lis vi & armis, &c. apud paroch' pred' in Iadictament' ill' reſpondere compelſi non debet 


— Com' pred' in & ſup* quendam Phi- quia dic' quod Dominus Carolus Primus nup' 


| ſrents to lippum Lawſon, gen' in pace Dei & dict' Rex Angl, &c. p' literas ſuas Patentes ſul + 


bimſell. Dom' Regis & Domine Regine nunc magn' Sigillo ſuo Angl' geren“ dat' apud Can- 
— ma? adtunc & ibidem exiſten felonice volun- —— 18 2 1g Reg' 8 
ral replies, tarie & ex malitia ſug precogitat* inſult*, quas quidem literas Paten ſub magno Sigillo 
That the fecit Et quod pred' Carolus Knowles ejuſdem nup' Regis Angl' ſigillat, p'd' C. 
— — cum quodam gladio Anglice a Sword, de comes B. hic in Cur* p'fert' de gra“ ſua. ſpe- 
Hou ferro & chalybe confect' valor' quinq; ciali & ex certa ſcient' & mero motu ſuis Will” . 
of Lords to ſolid* quem ipſe idem C. K. in manu ſua adtunc Vic' Wallingford ad ſtatu* gradu' digni- 
- be tried on dextra adtunc & ibid* extract habuit tat! & honorem Comitis Banbury erexit p' fecit 
this _— tenuit pꝰfat Philippum Lawſon in & & creavit eidmq Will nomen ſtatu* ſtylu* digni- 
— Mans ſup' ſiniſtram partem corporis ipſius P. tat' titulu* & honorem Comitis Banbury impoſuit 
upon it was adtunc & ibidem felonice voluntarie & dedit & prebuit p' eaſdem literas Paten Ac ip- 
judged, ex malitia ſua precogitata p'cuſſit & ſum Will eodem nomine ſtat' titulo ſtylo honor' 
that he had pupugit dans eidem P. L. adtunc & & dignitat' Comitis per gladii cincturam Cape 
to the lad ibidem cum gladio extract pred? in & honoris & circuli aurei impoſitionem inſignivit in- 
Earldom. ſup* p'd* ſiniſtram partem corporis ip- veſtivit &'realit' nobilitavit p' eaſdem literas pa- 
To this Re- ſius Philippi L. prope dict' breves coſtas ten* habend?.& tenend* eadem nomen ſtatu* gra- 
— ipſius P. un' vulnus mortal' Anglice - du* dignitat' ſtylu' titulu* & honorem Comitis Ban- 
dant de- one mortal Wound latitud' un' pollicis\! bit omnibus & ſingulis preheminentiis hono- 
murrs, and & profunditat* ſex polliciu* de quo qui - ribis ceteriſq; hujuſmodi nomini ſtatui gradui 
the . dem vulnere mortal p*d* P. L. adtunc dignitat' ſtylo titulo & honori Comitis p'tinen* 
as” Joins in & ibidem inſtant? obit. Et fic jur* p'd? ſive ſpectan' p'fat' Williel' & heredibus maſcu- - 
Demurrer. dicunt ſop* ſacr'um ſuum quod pd C. K. lis de corpore ſuo exeun' f Fe fan volen' && 
| , IL C410 per 
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1692-3. 
per eaſdem litteras paten* conceden* p' ſe. hered* 
& ſucceſſoribus ſuis quod prefat* Willielmus & 
hered' ſui maſculi pred? nomen ſtatum gradu' titu- 
lu' & honorem pred” ſucceſſive gererent & habe- 


rent & eorum quilibet gereret & haberet & per 


nomen Comitis Banbury ſucceſſive vocarentur & 
eorum quilibet vocaretur prout per eaſdem literas 
paten* plenius apparet virtute quarum quidem lit- 
terar? patenꝰ pred* Willielmus fuit Comes Banbu- 
ſeitꝰ de ſtatu gradu titulo & honore Comitis 
Batbury in dominico ſuo ut de feodo talliat' vi- 
delt' ſibi & hered* maſcul* de corpore ſuo exeun* 
Et fic inde ſeit” exiſten* idem Willielmus Comes 
Banbury obiit ſic inde ſeit” ſcilt apud p'd* pa- 
roch* Sancti Egidii in Campis in Com* Midd' 
d' poſt cujus mortem ſtatus gradus titulus & 
nor Comitis Banbury p'd* deſcendebat Ed- 
wardo Knollis ut fil & hered* maſcul* de corpor- 
 p'd* Willielmi Comitis Banbury per quod idem 
idwardus fuit Comes Banbury & ſeit' de ſtatu 
gradu titulo & honore Comitis Banbury pred? 
in dominico ſuo ut de feodo talliat* videlt” ſibi & 
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poſt cujus mortem ſtatus gradus titulus & honor 


Comitis ' Banbury pred* deſcendebat Nicholao 
Knollis ut hered' maſculo de corpore pred' Wil- 
lielmi Comitis Banbury videlt' fratri & hered' 

* Edwardi fil' & hered' pred' Willielmi per 
quod idem Nicholaus fuit Comes Banbury & ſeit' 


de ſtatu gradu & honore Comitis Banbury pred“ 


in dominico ſuo ut de feodo talliat* videltꝰ ſibi & 
hered' maſcul' de corpore pred Willielmi tunc 
nup* Comitis Banbury exeunꝰ ſcilt apud paroch* 
Sancti Egidii in Campis pred* Et fic inde ſeit? 
exiſten? idem Nicholaus Comes Banbury obiit in- 
de fic ſeit? ſcilt' apud paroch' you poſt cujus 
mortem ſtatus gradus & honor Comitis Banbu 
i” deſcendebat pred* Carolo ut — mal- 
cul' de corpore pred* Willielmi nuper Comitis 
Banbury — videle fil & heredꝰ pred* Nicho- 
Jai nup* Comitis Banbury fratr' & hered” pred” 


Edwardi fil' & hered' ejuſdem Willielmi per 


quod idem Carolus tempore caption* Indicta- 


ment predꝰ fuit & adhuc exiſtit ſeit” de & in ſta - 


tu gradu & honore Comitis Banbury pred' in do- 
minico ſuo ut de feodo talliat* videlt' ſibi & he- 
red? maſcul' de corpore pred* Willielmi exeun* & 
Comes Banbury adhuc exiſtit ſcilt _ pred 
paroch* Sancti Egidii in Campis Et hoe parat” 
eft verificare unde ex quo non nominatur in In- 
dictament' pred? per pred nomen Comitis Ban- 
bury pet” Judic' de Indiftament” pred* & fi ipſe 
24 Indictement ill“ ulterius reſpondere compelli 


beat, &c. ö 
1 e Ceeſwell Lævinz. 
Bartholomew Shower. 
Et] ohannes Somers Mil' Attorn? Domini 
Rept: Regis & Domine Regine nunc general” qui 


pro eiſdem Domino Rege & Domina Regina in hac 
parte ſequitur proteſtando non cognoſcendo aliqua 
in placito pred” Caroli fore vera dicit quod 
C. Knowles in Indictament' pred” nominat' ad In- 
dictament' ill' reſpondere debet quia dicit quod 
ipſe idem C. K. per nomen Caroli Comit' de 


Banbury alias ſcilt' 13 die Decembris Anno Reg- King* 
ni dictor Domini Regis & Domine Regine nunc 


quarto exhibuit quandam petitionem ſuam in- 


for the Murder of Philip Lawſon, Gent, 


pred” 


51 


ſcript” Dominis ſpiritual' & temporal' in Parlia- 
ment” adrunc & adhuc tent'ꝰ apud Weſtm' in Com' 
Midd' aſſemblat' per eandem petition* allegan' - 
& pretenden* quod ipſe idem Carolus Jure he- 
reditar* adtunc fuit Comes de Banbury ac un' 
magnat* hujus Regn* Angl' ac adtunc indictatꝰ 


Pro morte pred* P. L. unde idem Carolus eiſ- 


dem Dominis ſpiritual' & .temporal* adtunc & 
ibidem in eodem parliament' aſſemblat' humil- 
lime ſupplicavit quod ipſe idem Carolus de & 
pro morte pred P. L. triat* eſſet per magnat 
ejuſdem Regni taliterq; ſuperinde proceſs* fuit 
quod poſtea ſcilt' die Martis 17 die Januarii 

nno Regni dictor' Domini Regis & Domine 
— 2 nunc quarto per eoſdem Dominos ſpiri- 
tual' & temporal* in eodem Parliament* adtunc 
& ibidem aſſemblat* ſecundum legem & con- 
ſuetud* Parliament' refolut* conſiderat' & or- 
dinatꝰ fuit quod pred* Carolus non habuit ali- 
quod jus ꝑred' titulo & honori Comitis Ban- 
bury quodq; iſta eadem petitio abinde dimiſs* 
eſſet ſicut per record” inde inter record? Parlia- 


| ment” hic apud Weſtm' pred“ remanen* plenius 
liquet & apparet Et hoc 2 eſt verificare un- 


de pet” judic* & quod Indiftament* pred* bon 
adjudicetur quodq; pred* C. K. ad Indiftament* 
illud ulterius reſpondeat, &c. 
J. Somers. 
T. Trevor. 
J. Tremain. 


Et pred* Carolus in ria perſona , 
ſua * & dic” quod E Soup 
fat” Atcorn' Dominor* Regis & Regine nunc ge- 
neralꝰ in forma pred? ſuperius replicando placitat*. 
materiaq; in eodem content minus ſufficien* in 
lege exiſtunt ad compellend? eundem Carol eidem 
Indictamento ulterius reſpondere unde pro defectu 
ſufficien* replication* ad placitum pred? prefat* - 
Caroli in hac parte placitat* idem Carolus ut pri- 
us pet” judic' de Indictament' ill & quod ipſe de 
Indictament' pred? per Cur' hic exoneretur & di- 
mittatur, &c. | 

Et Edwardus Ward Ar* Attorn* dic- Joinder. 
tor” Dominor* Regis & Regine nunc ge- 4 
neral* qui pro eiſdem Dominis Repe & Regina 
in hac parte ſequitur pro eiſdem Dominis Rege 
& Regina dicit quod placitum pred* Attorn* 
Dominor* Regis & Regine nunc general” in for- 
ma p' d' ſuperius replicand' placitatꝰ materiaq; in 
eodem content* bon & ſufficien in lege exiſtunt 
ad compellend* eundem Carol* eidem Indicta- 
ment” ulterius reſpondere Quod quidem placitum 
ſuperius — placitat” materiaq; in eodem 
content” idem Attornꝰ dictor Dominor* Regis & 
Regine nunc general” pro eiſdem Dominis Rege 
& Regina nunc parat' eſt verificare prout Cur, 


&c. 
- Edward Ward: 
Thomas Trevor. 
Fobn Tremain. 


22 March, 1693. 


It is Ordered by the Lords Spiritual and Tem- 
poral, in Parliament aſſembled, That Mr. Attor- 
ney General do give this Houſe an Account in 
riting of the Procredings in the Court of 
ings Bench, againſt the Perſon who claims the 
Title of Earl of Banbury. F- 


11 April, 
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Then their Majeſties Attorney General deli- 
vered in an Account of the Proceedings in the 
Court of King's Bench, againſt the Perſon: who 
claims the Title of the Earl of Banbury, which 
was read as follows, viz. 


An Acceunt of the Proceedings in the Court of 
King's Bench, againſt the Perſon who claims 
the Title of Earl of Banbury, deliver d in by 
their Majeſties Attorney General, purſuant lo an 
Order of the Right Honourable the Lords Spiri- 
tual and Temporal, in Parliament aſſembled, the 
22d of March, 1691. 


A BILL of Indiftment being found at 
Hicks's Hall, in December, 1692. againſt 
Charles Knowles, Eſq; for the Murder of Philip 
Lawſon, Gent. it was removed into the Krng's 
Bench, and the ſaid Charles Knowles was, in Hu- 
lary Term following, arraign'd thereupon in the 
King's Bench, and put in a ſpecial Plea in Writ- 
ing to this Effect, That he ought not to be com- 
pelled to anſwer to that Indictment, becauſe King 
Charles the Firſt, by Letters Patents under the 
great Seal, which he produced in Court, dated 
the 18th of Auguſt, in the ſecond Year of his 
Reign, created William, then Viſcount Walling- 
ford, Earl of Banbury, and conferr'd upon him 
the Name, Stile, Title, and Dignity of Earl of 
Banbury, to hold to the ſaid William, and the 
Heirs Males of his Body for ever : That- Earl 
William thereby became ſeized of the Honour of 
Earl of Banbury, to him, and the Heirs Males 


* 


of his Body, and died thereof ſo ſeized; and 


that the ſaid Honour deſcended to Edward, his 
Son and Heir Male of his Body, who became 
ſeized thereof in Fee-Taile to him, and the 
eirs Males of the Body of the ſaid William, 
and that he died ſeized without any Iſſue Male of 
his Body; after _ whoſe Denis the ſaid Title 
and Honour of Earl of Banbury, deſcended to 
Nichelas Knowles, as Heir Male of the Body of 
the ſaid William, (that is to ſay) Brother and 
Heir of Edward, who was Son and Heir of the 
laid William, by which the ſaid Nicholas was Earl 
| 4 Banbury, and ſeized of the Title and Honour 
Earl of Banbury, in his Demeſne as of Fee, 

re him, and the Heirs Male of the Body of the 
ſaid M illiam, then late Earl of Banbury, iſſuing; 
and being thereof ſo ſeized, the ſaid Nicholas 
died, after whoſe Death, the ſaid Title and Ho- 


nour of Earl of Banbury did deſcend to the De- 


fendant Charles, as Heir Male of the Body of 
the ſaid William, late Earl of Banbury, viz. Son 
and Heir of Nicholas, Brother and Heir of Ed- 
ward, who was Son and Heir of William; where- 
1 
Banbury, in his Demeſne as of Fee-Taile, to him, 
and the Heirs Males of the Body of the ſaid 
William iſſuing, and yet is, Earl of Banbury, 
which he is ready to verify; and therefore he the 
faid Defendant Charles, not being named in the 
Indiftment by the Name of Earl of Banbury, 
pray d Judgment of the Indictment, and whe- 
ther he ought further to be compell'd to anſwer 
to it. | | 
- To which Plea their Majeſties Attorney Ge- 
neral, by Proteſtation, not acknowledging any 
* fr the ſaid Plea to be true, replied, That 
the 


= 


the State, Degree, and Honour of Earl of 


fendant ought to anſwer to that Indict- 


ment, for that the ſaid Charles Knowles, by the- 
Name of Charles Earl of Banbury, the thirteeoth 
of December, in the fourth Year of their Ma- 
jeſties Reign, exhibited a Petition in Writing to 
the Lords Spiritual and Temporal in Parliament 
Aſſembled, thereby alledging, and pretending, 
that he then was by Right of Inheritance Earl of 


Banbury, and One of the Peers of this Realm; 


and then Indicted for the Death of the ſaid Lau- 
ſox, and humbly prayed the Lords Spiritual 
Temporal in Parliament Aſſembled, That 

ſaid Charles, of, and for, the Death of the ſaid 
Lawſon, might be Tried by the Peers of this 
Realm. And that it was thereupon ſo pro- 


ceeded, that on the ſeventeenth of January fol- 


lowing, it was by the ſaid Lords Spiritual and 
Temporal, in Parliament Aſſembled, according 
to the Law and Cuſtom of Parliament, Reſolved, 
Conſidered, and Ordered, That the ſaid Charles 
had not any Right to the ſaid Title and Honour 
of Earl of Banbury, and that the Petition ſhould 
be diſmiſſed, as by the Record thereof, amongſt 
the Records of Parliament, more fully appeared. 


And prayed Judgment, That the ſaid Indictment 


might be adjudged Good, and that the Deten- 
dant might anſwer over to the Indictment. 
Some Time having been ſpent in Motions a- 
bout the Pleadings, and in giving Rules to the 
Defendant- to rejoin to the Attorney General's 
Replication, and about Bailing the Defendant, 
and the Defendant having Demurred to the Re- 
plication, wherein the Attorney General joined, 
not. moving to have the Record a Concilium, (as 
is uſual for the Party to do that Demurs;) the 
Attorney General moved it in AGchae/mas Term 
laſt, and by Rule of Court it was made a Conci- 
lium, and appointed to be argued the then next 


- 


Term, which was Hillary Term laſt; in which 
Term, near the Beginning, it was argued by 


Council on both Sides. 


for a further Argument the ſame Term; at which 
Day it was argued on the King's Behalf, and no 
Council then attending for- the Defendant, the 
Court made a Rule that the Defendant ſhould 
anſwer over, unleſs Cauſe ſhould be ſhewed to 
the contrary the Saturday following; at which 
Time it- was argued for the Defendant; (there 
being then, and at the laſt A 
Judges in Court, one Judge dying in the Begin- 
ning of the Term, and another being abſent by 
Reaſon of Sickneſs.) Upon which laſt Argu- 
ment the Court diſchar the former Rule 
and upon the Defendant's Council's Motion, a- 
further Concilium was made of it, for the next 
Term. | 


The Defendant. is under Bail, Corpus for 
e 


fendant came, and yet is ſeized, of, and Corpor, 


Upon reading this Day, An Account of the 
Proceedings in the Court of King's Bench, againſt 


the Perſon who claims the Title of Earl of 


Banbury, It is ordered by the Lords Spiritual and: 


Temporal in Parliament Aſſembled, That ſuch” 


of the Juſtices of their Majeſties Court of King's 


And on the Detendant's 
Council's Motion, another Day was appointed 


ment, only Two 


Bench, as are now in Town, and not ſick, do- 


attend this Houſe on Saturday next at Eleven of 
the Clock in the Forenoon. | | 
13 April, 1694. . 


Whereas To-Morrow is appointed for the 
Judges to attend upon the Account delivered in 


the eleventh Inſtant, by their Majeſties — 
5 | General,. 


1692-3 er the Murder of Philip Lawſon; Gent. 


General, of the Proceedings in their Majeſties 
Court of King's Bench, againſt the Perſon who 
claims the Title of Eatl of Banbury, It is Or- 
dered by the Lords Spiritual and Temporal in 
Parliament Aſſembled, That all the Judges 
now in Town, do attend this Houſe thereupon 
on Monday next at Eleven of the Clock, and that 
all the Lords be ſummoned then to attend. 
| 27 Nev. 1694. | 
A Debate ariſing touching the Proceedings in 
the Court of King's Bench, relating to the Per- 
ſon who claims the Title of Earl of Banbury, 
The Queſtion was put, Whether Mr. Attorney 
General ſhall give this Houſe an Account what 
Proceedings have been in the Court of King's 
Bench, ſince the Eleventh of April 1694, in Re- 
lation to the Perſon who claims the Title of 
Earl of Banbury. ee Hogs 
It was Reſolved in the Affirmative: 9 
It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That their Ma- 
jeſties Attorney General do give this Houſe an 
Account on Tueſday the fourth Day of Decem- 
ber next, what Proceedings there have been in the 
Court of King's Bench, relating to the Perſon 
who claimed the Title of Earl of Banbury, ſince 
the Eleventh of April 1694, and that all the 
Lords be ſummoned then to attend. 


4 Dec. 1694. 


After their Majeſties Attorney General had 
given the Houſe an Account of the Proceedings 
in the Court of King's Bench, in Relation to the 
Perſon who claimed the Title of Earl of Ban- 
bury, and Debate thereupon, _ 


The Queſtion was put, Whether the Houſe 


ſhall be now adjourned? 
It was Reſolved in the Negative. And 
Ordered by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the proper 
Officer in the Court of King's Bench, do bring 
before this Houſe, to Morrow at Eleven of the 
Clock, the Record of the Judgment of Charles 
Knowles, who claimed the Title of Earl of Ban- 
bury, and the s of that Court thereupon. 
It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Debate 
this Day touching the Proceedings in the Court 
of King's Bench, in relation to the Perſon who 
claimed the Title of Earl of Banbury, ſhall be 
adjourned till to Morrow Morning, Eleven of 
the Clock in the Forenoon. 


5 Dec. 1694. 


The Record of the Court of King's Bench 
being this Day brought into the Houſe, (pur- 
ſuant to the Order Yeſterday,) relating to the 
Ferſon who claimed the Title of Earl of Ban- 
bury, and a Debate ariſing thereupon, It is 
Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, that the ſaid Debate 
ſhall be, and is hereby adjourned, until Wed- 
neſday next, the twelfth Day of this Inſtant De- 
cember, at Ten of the Clock in the Forenoon. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aﬀembled, That the Re- 
cords of the Court of King's Bench, brought in 
this Day, ſhall be returned to the proper Of- 
ficers, and that they artend with them again, on 
Wedneſday the twelfth Day of this Inſtant De- 
cember,. at Ten of the Clock in the Forenoon. 

Vox. VIII. 


former Proceedings in 


| 12 Dec. 1694. 

This Day being appointed to reſume the a- 
foreſaid Debate,,. concerning the Perſon who 
claimed the Title of Earl. of Banbury, and 
for the proper Officers of the Court of King's 
Bench, to attend with the Records of that 
Court relating thereunto, It is Ordered by the 
Lords Spiritual and Temporal in Parliament 
Aſſembled, That the ſaid Debate ſhall be, and 
is hereby adjourned, *till Monday the. twenty- 
fourth Day of this Inſtant December, at Ten of 
the Clock in the Forenoon, and that the proper 
Officers of the Court of King's Bench, do then 
attend with the Records as was formerly or- 
dered. ; 
26 Jan. 1697. 

A Petition to His Majeſty being this Day 
offered on Behalf of the Perfon who claims the 
Title of Earl of Banbury, and His Majeſty's 
Reference thereupon, It is Ordered by the Lords 
Spiritual and Temporal in Parliament Aſſem- 
bled, That the ſaid Petition and Reference ſhall 
be conſidered on Saturday the twenty-ninth Day 
of January Inſtant, at Twelve of the Clock, and 
that all the Lords be ſummoned then to attend; 
and the Clerks then bring the Books wherein the 

| Relation to this Matter 


are entered, | 
2299 Jan. 1697. 
The Order being read for conſidering the 
Petition of the Perſon who claims the Title of 
Earl of Banbury, ", 


The Petition to His Majeſty, and | His Majefly's 
Reference thereupon to this Houſe, was read as 
follow . N | | , 
To the KIN G's Moſt Excellent Majeſty. 

The humble Petition of Charles Knowles, Son and 
Heir of Nicholas, Brother and Heir of Edward, 


Son and Heir of William, late Viſcount Wal- 
lingford, and Earl of Banbury, 


Humbly Sheweth, | | 
HAT His late moſt Excellent Majeſty 
King Charles the Firſt,” by his Letters Pa- 
tents, under his Great Seal of England, bearing 
Date at Cambury, the 18th Day of Auguſt, in 
the ſecond Year of his Reign, of his ſpecial 
Grace, certain Knowledge, and meer Motion, 


did prefer and create William, then Viſcount ' 


Wallingford, to the State, Degree, and Honour 
of Earl of Banbury, and did give to him the 
Name, Style, and Dignity thereof, and with the 
ſame Name, Degree, and Dignity- of Earl,” did 
really inveſt, and Nobilitate him, to hold the ſame 
to him the ſaid William, and the Heirs Males of his 
Body iſſuing for ever: That by Force of theſe 
Letters Patents, the ſaid Wilkam became ſeized 
to him, and. the Heirs Males of his Body, of 
the ſaid Earldom, and accordingly had and en- 
joy'd Place and Precedency in the Houſe of Peers, 
as an Farl of this Kingdom: That the ſaid 
William died fo ſeized, 2 Edward and Ni- 
cholas his Iſſue: That Edward died under Age, 
and without Iſſue; whereupon the ſaid Title de- 
ſcended to your Petitioner's ſaid Father Nicholas, 
and he became thereby — entituled to = 


faid Name, Title, and Dignity, and was accor- 
dingly deenzed, reputed, and taken as Earl of 
Banbury, and as ſuch, ſate in the Houſe of Lords, 
in the Convention Parliament, upon the Reſto- 
ration of King Charles II. That afterwards, ſome 
Diſpute ariſing, the Precedency of the ſaid Ni- 
_ cholas, and the Influence of the late King James, 
then Duke of York, prevailing againſt him, your 
Petitioner's faid Father, he was forced to with- 

draw and forbear the Uſe of his Right of ſitting 
in the- Houſe, as a Peer of this Realm, during 
his Life, altho* he had proved his Legitimacy 
and Heirſhip, by Four Witneſſes, ſworn at the 
Bar of the Houſe of Peers, and examined at a 
Committee, who made a Report accordingly, 
in fayour of his Right, as by the Proceedings 
in the Houſe more —— That by his 
Deceaſe, the ſaid Title and Dignity deſcended 
upon your Petitioner, as his Son and Heir: 
That your Petitioner having had the Misfortune 
of being accuſed and impriſon'd for killing Phi- 
tip Lawſon, your Petitioner did, for his Trial, 
and in order to have it according to the Laws of 
this Realm, by his Peers, petition the Houſe of 
Lords thereupon; whereas your Petitioner ought 
in Duty, and according to the legal Methods in 
Caſes of this Nature uſed and approved, to have 


made his Application to your moſt Sacred Maje- 


ſty, as the Fountain of all the Honour within 
this Realm, and accordingly, the miſadviſed Pe- 
tition was diſmiſſed. And your Petitioner fur- 
ther humbly ſhews, That then your Petitioner 
was indicted for the Offence committed, by the 
Name of Charles Knowles; and upon his Arraign- 

ment in the King's Bench, your Petitioner did 
' plead the faid Title, and the Deſcent thereof to 
him, in Manner aforeſaid, and that therefore his 
Name was Charles Earl of Banbury; to which 
your Majeſty's Attorney General replied the Dif- 
miſſion of the ſaid Petition by Houſe of 
Peers, and thereupon your Petitioner demurred; 
and after many long Arguments, Judgment was 

iven by the Right Honourable the Lord Chief 
Faſtice Holt, and the reſt of the Judges there, in 
favour of your Petitioner's Name and Title: 
That your Petitioner ſtands likewiſe indifted by 
the Name of Charles Earl of Banbury, for the 
ſame Offence, and that the ſame remains unde- 
termined, for the Reaſons aforeſaid. That by 
Reaſon of the Premiſes, your Petitioner did 
ſuffer long Impriſonment, and great Expences, 
and is ſtill under the ſame Accuſation, by the 
Name of a Peer, and as ſuch hath been taxed 
upon the Poll Act, and during your Petitioner's 

roubles, Writs have iſſued out of your Maje- 
ſty's Court of Exchequer, for the ſame Charge 
as a Peer, which he hath ſince ſatisfied, 


Now, foraſmuch as your Petitioner hum- 
bly conceives himſelf well entituled to 
the ſaid Title and Dignity, and that your 
Petitioner may the better be enabled to 
ſhew and manifeſt his Zeal for your Ma- 
jeſty's Service, as by the Duty of his Al- 
legiance he is obliged, 


Your Petitioner humbly. prays your Ma- 
jeſty's tender Conſideration of the Premi- 
ſes, and that you would be pleaſed to de- 
clare your Royal Pleaſure in favour of 

our Petitioner's ſaid Right, by granting 

im a Writ of Summons to Parliament, or 


Ll 
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to recommend your Petitioner's Caſe to an 
Examination by the Lords Spiritual and 
Temporal in Parliament aſſembled, ia 
order to your Majeſty's more certain In- 
formation of the Truth of the Premiſes; 
or otherwiſe to do herein, as your Maje- 
ſty's great Wiſdom ſhall ſeem moſt meet. 


And your Pelitioner ſhall, as in Duty 
_— daily pray for your Majeſty's, 
c. 5 


Banbury. 
William, R. 27 


W E are graciouſly pleaſed to refer this Pe- 
tition to the Honſe of Peers, to examine 
the Petitioner's Claim and Title therein mention- 
ed, and to certify us how the ſame ſhall appear 
to them, with their Opinion thereupon. Given 
at our Court at Kenſington, the 18th Day of Ja- 
nuary, 1697, in the Ninth Year of our Reign. 


By His Majeſty's Command, 
Ja. Vernon. 


After Debate thereupon, 


Theſe Lords following were appointed to draw 
up a Repreſentation, to be preſented to His 
Majeſty, of what Proceedings have been formerly 
in this Houſe, in relation to this Matter, and 
report the ſame to this Houle. 


Dux Somerſet, 
Dux Bolton, &c. 


Their Lordſhips, or any Five of them, to meet 
on Tueſday next, at Eleven of the Clock in the 
Forenoon, in the Prince's Lodgings, near the 
Houſe of Peers. — And it is Ordered, that this 
Committee do meet again on Thur/day the third 
Day of February next, at Eleven of the Clock, 
in the ſame Place, to conſider of the Proceedings 
of the Court of King's Bench, ſince the Judgment 
of this Houſe, 17th of January, 169g, in rela- 
tion to this Matter, and have Power to ſend for 
Perſons, Papers, and Records, and report to this 
Houſe their Opinion thereupon. | 


3 February, 1697. 

The Earl of Rocheſter reported from the 
Committee the Repreſentation drawn by them 
to be preſented to His Majeſty, in relation to the 
Proceedings of this Houſe upon the Petition of 
a Perſon who claims the Title of Earl of Banbury, 
which was read and agreed to as follows, viz. 

We the Lords Spiritual and Temporal in Par- 
liament aſſembled, having received a Reference 
upon a Petition to your Majeſty from a Perſon 
who ſtiles himſelf Earl of Hanbury, for a Writ 
of Summons to ſit as a Peer in Parliament, do 
humbly repreſent to your Majeſty, That above 
five Years ſince, the ſame Perſon did petition the 
Houſe of Lords: That being indifted for the 
Death of Philip Lawſon, he might be admitted 
to his Trial by his Peers; and that if any Que- 
ſtion ſhould ariſe thereupon, that he might be 
heard by his Council, at the Bar of this Houſe: 
Upon which the Lords did order the Petitioner 
to be heard by his Council at the Bar of their 
Houſe, for-the making out his Title to the ſaid 
Earldom, and alſo your Majeſty's Attorney Ge- 
neral to be heard on your Majeſty's Behalf; and 
upon full Hearing on both Sides, the Houſe * 
came to this Reſolution and Judgment. | 

| That 


- 


— 
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169 23. for the Marder of Philip Lawſon, Gent. 88 
That the Petitioner had no Right to the Title eenth of Auguf; 2 Car: for the great and many 
bf Earl of Banbury, and order'd his Petition to Services done by your Petitioner's Father, Sir 
be diſmiſs d; which Judgment, the Lords have William Knowles; Knight, and Viſcount Walling-. 
great Reaſon to believe, was not made known to ford, granted to him, and his Heirs Males of 
your Majeſty, at the Time of making the afore- his Body iſſuing; the Name, Title, and Dignity 
id Reference. All which is humbly repreſented of Earl of Banbury, with all Privileges of State, 
to your Majeſty. and Voice in Parliament, as other Peers of the 
» Ordered, That the Lords, with white Staves, Kingdom had, as by the ſaid Letters Patents 
do attend His Majeſty with the Repreſentation more fully appears. 
of this Houſe, concerning the Perſon that claims That the ſaid Earl, after marrying with Eliza- 


the Title of Earl of Banbury. beth, Daughter of the Earl of Suffolk; had Iſſue 
| by her, Edward, his eldeft Son, who died with- 
7 February, 1697. out Iſſue, and your Petitioner was born in Fa- 


| The Earl of Rechyfer having offer'd is the 377 1930, Beat Year and 2 Half before 
Houſe what he was order'd to report from the Th _—. Son and Heir of the 
Lords Committee; appointed to conſider of . * Hat 2 3 N * N e 
the Proceedings in the Court of King's Bench, faid Jate Earl; Sate in the laſt P arliament = 
ſince the Judgment of this Houſe, of the 17th _ - 1 q wo — we * A 
of January, 1692; in relation to the Perſon who Mn uled and Had al t riviieges as other Fat 
claim'd the Title of Earl of Banbury; It is Or- there; but having no Writ of Summons to this 
F dered.by the Lords Spiritual and Temporal in preſent Parliament from your Majeſty, CO other 
Parliament aſſembled, that this Matter ſhall be *< Peers have, bath forborne to Sit there, 
| Ages although he hath done nothing to deprive him 
"a on Thurſday next at Eleven of the of his Title thereto, nor to his Knowledge to 


incur your Majeſty's Diſpleaſure. 
10 February, 1697. 4 ond 0 


| f FR Your Petitioner therefore humbly prays, 
After reading this Day the Reports from That your Majeſty will be gracioufly 


the Lords Committee, appointed to conſider of pleaſed; that he may have a Writ of Sum- 
the Proceedings in the Court of King's Bench, mons to this Parliament, as Earl of Ban- 
fince the Judgment of this Houſe, the 17th of bury, and enjoy all the Precedency and 
January, 1692, in relation to the Perſon claim- Privilege thereunto belonging, granted by 
ing the Title of Earl of Banbury, and fending your Majeſty's Royal Father, by his ſaid 
for, and hearing the Lord Chief Juſtice of that Lone Patents. 23 bt, 


Court, and-Mr. Juſtice Eyre, to the Matter of 


the ſaid Report, and Debate thereupon ; It is And your Petitioner ſhall acknowledge your 
Ordered by the Lords Spiritual and Temporal Majeſty's Juſtice therein, with due Gra- 
in Parliament aſſembled, that this Debate ſhall . and _ all Alacrity and Fideli | 
be, and is hereby adjourn'd to Monday next, at hi 2 ** gre Majeſty with 
Eleven of the Clock in the Forenoon ; and that is Life and Fortune, and ever pray for 
the ſaid Lord Chief Juſtice, and Mr. Juftice your Majeſty's long and happy Reign. 

Eyre, do then attend, and alſo one other Judge Banbury, 


of each Court in Weftminſter- Hall. | E 4 
Zut there was no further Proceeding in this This being read, the Lord Chancellor ac- 
Buſineſs. quainted the Houſe, That His Majeſty ſignified 


The Proceedings ip the eaſe relating to the Tith of >>: 0 Siam, Gat no Vie ont he nes 


out to Summon the Earl of Banbury to this Par- 
| e ee * before 22 March, 1693, liament, upon ſome Queſtion that was made in 


this Houſe laſt Parliament, 8 him. 
Earl of Banbury. 13 July, 1660. Hereupon it is Ordered, That the ſaid Petition, 
It was moved, That there being a Perſon and Contents thereof, are hereby referred to the 


4 f ivile f 
that now Sits in this Hauſe as a Peer, who, as 1 he Fas by Mr Council, = * 
is conceived, hath no Title to be a Peer, vix. 4 | 


: *. wiſe, and Mr. Attorney General on the King's 
the Earl of Banbury, It is ordered, that this Behalf, are afterwards to make Report N 


Buſineſs ſhall be heard at the Bar by Council, on : Fr their 1 5 
Monday come Sevennight. =y 2 — TAGS * 


6 June, 1661. 


The Lord Great Chamberlain ſignified to the Ijpon Report of the Committee of Privi- 


Houſe, That the King appointed him to. deli- Tha anbury ſome 
ver a Paper to their Lordſhips Conſideration, _ rr Jar 3 — yt 
which was preſented to His Majeſty, and the mong whom is the Counteſs of Saltsbury, It is 
Houſe commanded the ſame to be read, which Ordered, That the Committee have hereby Power 


was done, Viz. to ſend for ſuch Witneffes as they think fit; ob- 


, : ' ſerving ſuch Decorum as the Quality of the 
To the KLNG's Moſt Excellent Majeſty. perſon requires: And further, oi ag ib 


The humble Petition of Nicholas, Earl of Banbury. General do attend that Committee on Monday 


t5 June, 1661, 


Humbly ſheweth, next in the Afternoon. | 
T your Majeſty's Royal Father, King 20 June, 166f, 
Charles, by his Letters Patents, under the Ordered, That the Report from the Cont- 


Great Seal of England, beating Date the eight- mittee of Privileges, concerning the — of 
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Banbury, ſhall be made on Friday the twenty- 
eighth of this Inſtant June. 
p 1 July, 1661. 

Upon the Report this Day made, concern- 
ing the Petition of Nicholas, Earl of Banbury, 
formerly brought into this Houſe by a Peer of 
this Realm from His Majeſty, whereby the 
Petitioner prayeth a Writ” of Summons to this 
Parliament, as Earl of Banbury, and to enjoy 
all the Precedencies and Privileges thereunto be- 
longing, granted by His Majeſty's Letters Patents 
to the laſt Earl of Banbury; It is Ordered, that 
the Cauſe ſhall be heard at the Bar on Monday 
the eighth Day of this Inſtant July, by Council, 
and Witneſſes are to attend at the ſaid Hearing; 
at which Time, Mr. Attorney General, and others 
of His Majeſty's Council, (having timely No- 
tice given,) are likewiſe to be heard on the 
King's Behalf. 5 


9 July, 1651. 

This Day the Cauſe of Nicholas, Earl of 
Banbury, upon his Petition, wherein he * i 
Writ of Summons to this Parliament, as Earl 
of Banbury, and to enjoy all the Precedencies 
and Privileges thereunto belonging,” granted by 
His Majeſty's Letters Pattents to the laſt Earl 
of Banbury, was heard by Council on the Earl's 
Part; and alſo Mr. Attorney General, Serjeant 
Maynard, and Serjeant Glynn, Council on the 
King's Behalf, were heard; and in regard it was 
now late, It is Ordered, that the Reſolution of 
this Buſineſs ſhall be taken into Conſideration to 


Morrow Morning. 
10 July 4 . 


Upon Conſideration of the Buſineſs of the 
Earl of Banbury, heard at this Bar Yeſterday, 
and after a long Debate thereof, It is Ordered, 
That the Matter now in Debate, concerning 
the Earl of Banbury, is referred to the Conſi- 
deration of the Committee of Privileges; and 
alſo the Matter of the Right of Precedency be- 
tween the ſaid Earl of Banbury, and ſeveral 
Peers of this Realm, and to make Report there- 
of to this Houſe; the Committee to meet on 
Monday next, at Three of the Clock in the Af- 


ternoon. : 
a | 19 Fuly. 

The Earl of Northampton reported from the 
Committee of Privileges, that their Lordſhips 
have conſidered of the Earl of Banbury's Buli- 
neſs referred unto them, and their Opinion is, 
That the Earl of Banbury is in the Eye of the 


Law, Son of the late William Earl of Banbury, 


the Houſe of Peers ſhould therefore adviſe the 
King to ſend him a Writ to come to Parliament. 

Alſo their Lordſhips are of Opinion, that the 
Earl of Banbu#F* ought, to have Place in the 
Houſe of Peers, according to the Date of his 
Patent, and not according to the Tenor of, that 
Part thereof which ranketh him before other 
Earls created before William, Earl of Banbury. 
All which the Committee offer to their Lord- 
ſhips Judgment. 1 | 

Ordered, That this Houſe will. take this Re- 
port into Conſideration to Morrow Morning. 


25 Jah. 2 

Ordered, That on the ſecond Thurſday after 
the next Meeting of this Houſe, after the Ad- 
_journment, this Houſe will take into Conſidera- 
tion the Report of the Earl of Banbury's Buſineſs. 


the Quality and Degree 


| 28 Nev. 1664, | 

The Houſe took into Debate the Report con: 
cerning the Earl of Banbury formerly made to 
this Houſe; and the weir being put, Whe- 
ther to put off the Conſideration of this Buſineſs 
to a further prefixed Day? It was Keſolved ini 
the Affirmative. | 

9 Dec. 1661, 


An Act was read a firſt Time, declaring Ni- 
cholas, Earl of Banbury, to be Illegitimate. 


26 08. 1669. : 


Upon calling of the Houſe of Peers this Day, 
the Houſe taking Notice that the Earl of Bau- 
bury's Name is not in the Liſt by which the Lords 
were called, It is Ordered, that it be referred to 
the Committee of Privileges, to examine why 
the ſaid Earl of Banbury's Name is left out of- 
the ſaid Liſt, he having formerly ſate as a Peer 
in this Houſe, and to peruſe all formerProceed- 
ings in this Houſe concerning him, and to make 
Report thereof to the Houſe. | 

25 Nov. 1669. | 

The Earl of Eſex reported to the Houſe, 
that the Committee of Privileges, in Purſuance 
of the Order of this Houſe, have examined their 
Proceedings concerning the Earl of Banbury; 
the Order conſiſted of Two Parts, Firf, Why 
his Lordſhip's Name was left out of the Liſt of 
the Peers, touching which, the Lords have ſpo- 
ken with Sir Edward Walker, Principal King of 
Arms, who delivered in the Liſt, and he produ- 
ced a Book out of the Herald's Office, where 
it . that the laſt William, Earl of Banbury, 
died in the Year 1632, -and having had two 
Wives, left no Children. 
. Likewiſe he produced a Roll, being a Proce- 
dure of the King and the Peers to Parliament in 
1640, in which Liſt there is no mention of the 
Earl of Banbury's Name among the Peers. 
Upon theſe Grounds the ſaid Edward Walker 
left out the Name of the Earl of Banbury in his 
Liſt given unto this Houſe. | 

The ſecond Part of the Order was to preſent 


to the Houſe, an Account of the former Pro- 


ceedings in this Houſe, concerning the Earl of 
Banbury, and the Lords Committee find, That 
6 June, 1661, Sc. being a Recital of the Pro- 
ceedings before ſet forth. | 


23 Feb. 1669, 


A Petition was preſented to this Houſe from 
the Earl of Banbury, which was read as follows. 


To the Right Honourable the Lords Spiritual and. 
Temporal in Parliament Aſſembled. ; 
The bumble Petition of Nicholas, Earl of Banbury. 
Sbewetb, 
T\HAT your humble Petitioner hath the 
| Honour to be a Peer of this Realm by 
Deſcent, and is legally entituled by Right of In- 
heritance, to the Dignity and Honour of the 
Earl of Banbury, and ought therefore to have 


and enjoy his Voice and Seat in Parliament, and 
all other Preheminencies to ſuch . Dignity be- 
longing; and hath always, in all Taxes, and 
Payments of Poll-Money, and Benevolencies, 
paid ſueh Sums, and in ſuch Proportions, as to 
of an Engliſh Earl did 


Never- 


appertaiinn. 
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Nevertheleſs your Petitiohet hath not yet 
had the Honour to receive from His 


Majeſty ſuch a Writ of Summons to Par- 


liament as is uſually granted to other Peers 
of this Realm. Wherefore ſince your Pe- 
titioner is well affured that no Legal Im- 
pediment can be objected and proved a- 
ainſt him, he moſt bumbly prays this 
Moſt Honourable Houſe, that he may re- 
ceive ſuch a Writ of Summons to the Par- 
liament now Sitting, as may enable hitn 
to ſerve His Majeſty there according to 
the Duty of his Place and Quality. 


And your Petitioner ſhall pray, &c. 
Upon this, the Houſe made this Order fol- 
lowing. | 


Upon reading the humble Petition of Nicholas 


Earl of Banbury this Day, praying, that he may 
receive ſuch a Writ of 'Summons to the Parlia- 


ment now Sitting, as may enable him to ſerve His 


Majeſty there, according to the Duty of his 
Place and Quality; It is Ordered, That the faid 
Petition be referred to the Lords Committee 
for Privileges, whoſe Lordſhips having conſidered 
thereof, are afterwards to report their Opinions 
to the Houſc. 

. 10 June, 1685; | 


Upon reading the Petition of a Perſon that 
claimeth the Title of Earl of Banbury, It is 
Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That it be referred to 
the Lords Committee for Privileges, to exa- 


mine all former Proceedings of this Houſe, re- 


lating to that Caſe, and to report the ſame to this 
Houle. | ' 


23 June, 1685. 


The Earl of Alefrury reported from the Com- 
mittee of Privileges, that their Lordſhips had read 
the Petition of the Perſon that claimeth the Title 
of Earl of Banbury, referred by the Houſe to 
them to examine all former Proceedings of the 
Houſe relating to that Cauſe ; that their Lord- 
ſhips ns Sc. ens 2 of all Proceed- 
I re recited. reupon the follow! 
Order was made. = 1 22 

Upon Report from the Committee for Privi- 
leges of the State of Proceedings in the Jour- 

of this Houſe in the Buſineſs referred to 
them, concerning the Claim of a Perſon to the 
Title of Earl of Banbury, It is Ordered by the 


Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That this Houſe will hear His Majeſty's 


Attorney General on His as & Behalf againſt 
the ſaid Claim, as alſo Council for the Perſon 
who claims the ſaid Title of Earl of Banbury, on 


Monday the Sixth of July next, at Ten of the 
Clock in the Forenoon. a 4 


13 December, 1692. 
Upon reading the Petition of a Perſon that 
claims the Title of Earl of Banbury, It is Or- 
dered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That this Houſe will hear 
His Majeſty's Attorney General on His Maje- 


ity's Behalf, and all other Perſons that may be 
concerned therein, againſt the ſaid Claim, as alſo 


| Council for the Perſon who claims the aid Title 


Vo. VIII. 


of Earl of Banbury; on Monday the gth Day of 
Fanuary next, at Ten of the Clock in the Fofe- 
noon, whereof the Petitioner is to cauſe timely 
Notice to be given to His Majeſty's Attorney 
General, and all other Perſons that may be con- 
cerned in the ſaid Claim: | 
Wer Es anuary, 1692; 1... 
_ After 3 Ceunel chis Day at the Bar, . 
upon the Petition of the Perſon that claimeth 
the Title of Earl of Banbury, and their Majeſties 
Attorney General, and Debate thereupon, It is 
Ordered by the Lords Spiritual and Temporal in 
Parliament aſſembled, That the Conſideration. of 
this Buſineſs ſhall be; and is heteby adjourned to 
Saturday next at Twelve o'Clock, and that the 
Two Inquiſitions taken formerly concerning this 
Caſe, ſhall be tlien brought, and that the He- 
ralds do then attend, and bring with them all 
ſuch Papers and Evidence as are in their Office, 
relating to this Matter, and that their Majeſties 
Attorney General be then further heard on cheir 
Majeſties Behalf, and all others that may be any 
wife concern'd: = | 
a = 14 anuary, 1692. , . , 
Council bein Ae in, and after ſome Time 
withdrawn, che Order following was made. _ 
It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Officer, 
who hath the Cuſtody of the Inquiſitions tak 
after the Death of William Earl of Banbury, in 
the Counties of Berks and Oxon, do forthwith at- 
tend this Houſe with the ſaid Inquiſitions. 
The Attorney General being appointed to at- 
tend this Day, and not being preſent when the 
Cauſe of the Perſon claiming the Title of Earl 
of Banbury, was to be argued at the Bar of this. 
Houſe, the following Order was made. It is 
Ordered by the Lords Spiritual and Temporal 
in Parliament aſſembled, That an Addreſs ſhall 
be made to His Majeſty, that the Attorney Ge- 
neral for the Time being, may attend this Houſe 
as an Aſſiſtant, and that it be referred to the Lords 
Committee for Privileges, to draw the ſame, and 
that the Committee meet on Twe/day next, at Four 
of the Clock in the Afternoon. 1 bad 
After hearing this Day the Heralds at Arms, 
as to the Petition of the Perſon that claims the 
Title of Earl of Banbury, as alſo the Attorney 
General on their Majeſties Behalf, againſt the ſaid 
Claim, and Council for the Perſon claiming ;z It 
was, reſolved, upon the Queſtion, That the De- 
bate thereupon ſhall be adjourned until Tuæſday 
Morning next, the firſt Buſineſs, _ 


| 17 January, 1692. do. 0332 - 
Then the Order of the fourteenth Inſtant being 
read for reſuming the adjourned Debate, con- 
cerning the Petitioner who claims the Title of 
Earl of Banbury, and the Inquiſition formerly 
taken upon the Death of Wilkanr Earl of Ban- 
bury, being alſo read, and after Debate upon the 
ſaid Claim, | | 14.4 [2 and 
This Queſtion was put, Whether all the Judges 
ſhall be heard in this Caſe ? Ti 901 
It was reſolved in the Negative. 
Diſſentient 16. | 
Then this Queſtion was propounded ; _ .... 
Whether the Petitioner hath any Right to the 
Title of ore. of Pane? RY M$) oh 
Upon which t revious 10n was . 
Whether this gelten ſhall bins put? 155 
It was refoly'd in the Affirmative. 
Thea 


Q 


$1.0 


Then the main Queſtion was put, 

Whether the Petitioner hath any Right to the 
Title of Earl of Banbury ? 

It was reſolved in the Negative. 


Diſſentient 20. 8 
It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the Petition 
preſented to this Houſe the 13th of December laſt, 
by a Perſon claiming the Title of Earl of Banbwy, 
ſhall be, and is hereby diſmiſſed this Houſe. 


The ARGUMENTS of the Lord Chief Juſtice 
- Holt, and Judge Powel, in the Controverted 
Point of PEER AGE: In the Caſe of the 
King and Queen againſt Charles Knowles, other- 
wiſe Earl of Banbury. | 
The King and Queen againſt Charles Knowles, 
| otherwiſe the Earl of Banbury. 
E was Indicted at the O/d-Batley of Murder, 
and removed the Indictment by Certiorari 
inta the King's Bench, and there Pleaded in 
Abatement of the Indictment, that he being In- 
dicted by the Name of Charles Knowles, Eſq; at 
the Time of the taking of the Indictment, was 
Earl of Banbury, and ought to have been In- 
dicted by that Name; and by his Plea intitles 
himſelf to that Dignity, under Edward late Earl 
of Banbury, whom he alledgeth to be ſeized, and 
being ſeized obiit inde Seiſitus, but omitted in the 
Plea fine Herede Maſculo de Corpore ſuo exind", he 
making his Title on Failure of Iſſue-Male of 
Edward: Then in another Part of his Plea it is 
alledged, Per quod idem Carolus fuit & adbuc 
exiſtit Seiſitus, omitting, Tempore Captionis In- 
dictamenti predict, the Attorney General had re- 
plied to the Plea : But before any other thing done, 
or the Plea, or Replication entered on Record, 
the Defendant's Council moved they might have 
- Leave to amend their Plea in the Particulars be- 


fore mentioned. The Chief Juſtice Holt, my 


Brother Dolben, and myſelf, being only in Court, 
and taking Time to conſider of it, my Brother 
Dolben, and myſelf, delivered our Opinions, that 
he might amend it; and my Reaſons were, that 
many Amendments had been made in Criminal 
Matters by the Court, as appears by Sir Jobn 
Curſon's Caſe, 2 Cr. 529. and Rolls 2 Rep. 59. 
" Detvridge's Caſe, Siderf. 243, 225. and Car. Cr. 
144. And that none of theſe Amendments could 
be made by Force of any of the Statutes of 
Feofailes, none of them extending to any Crimi- 
nal Cauſe, or other Cauſe, wherein the King is 
a Party; as an Information of Inſtruction, or 
Quo Warranto, Car. Cr. 312. the King againſt 
Sherrington Talbot ; and therefore thoſe Amend- 
ments muſt be made by the Warrant of the 
Cominon Law; and if the Common Law war- 
rants any Amendments in Criminal Matters, cer- 
tainly while Matters are in Fieri, and in the 
Court by Pleadings, in Order to bring them be- 
fore the Court for Judgment, before they are 
entered on Record, the Court may give the Party 
| Leave to Amend, as well in Criminal Cauſes as 
Civil, before the Matters are compleated and 
entered on Record. And I ſaid, I could ſee no 
Difference, in that the Pleadings in the Civil-Side 
were brought into the Office in Paper; and in 
the Crown-Side, in Treaſon, or . they 
were brought into the Office in Parchment. For 
to ſay it is all Paper, in Order to induce the Court 


to allow the Amendments, is but a Phraſe uſed 


* 
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to ſignify to the Court that nothing is entered 
on Record; and ' till then the Court hath Power 
over what is agitated there to allow reaſonable 
Amendments, in Order to bring the Matter be- 
fore the Court, and relied on the Caſe of the 
Attorney General againſt Trinity- Houſe; Siderf. 
Fol. 54. But the Chief Juſtice was 7otis viribus 
againſt the Amendments, ſaying, It was never 
done but by Reaſon of our Opinions, 


The KING and QUEEN againſt Knowles. 


HE Defendant ſtands Indited, by the 
Name of Charles Knowles, Eſq; for the 
Murder of Philip Lawſon, who comes and pleads 
in Abatement of this Indictment, that King 
Charles the Firſt, by his Letters Patent, under 
the Great Seal of Great Britain, Dated the 
eighteenth of Auguſt, in the Second Year of his 
Reign, which he ſhews to the Court, did create 
William, then Viſcount Wallingford, Earl of Ban- 
bury, to hold to him, and the Heirs-Males of 
his Body ; by Virtue of which Letters Patent he 
was ſeized of the Honour in his Demeſne, as of 
Fee-Taile, and being ſo ſeized, died thereof 
ſeized ; after whoſe Death, the Honour of the 
Earl of Banbury deſcended to Edward Knowles, 
as Heir-Male of his Body; who afterwards died 
ſeized of that Honour without Heir-Male of his 
Body; after whoſe Death, the Honour de- 
ſcended to Nicholas Knowles, Brother of the faid 
Edward Knowles, as Heir-Male of the Body of 
William, whereby he became Earl of Banbaty ; 
and being fo ſeized of that Honour, the ſaid 
Nicholas died thereof ſeized, whereby the Ho- 
nour deſcended to the Defendant, Charles Knowles, 
as Heir-Male of the Body of Nicholas, whereby. 
he is ſeized of the Honour in Fee-Taile to him, 
and the Heirs-Males of his Body ; and con- 
cludes, & hoc parat et werificare; and de- 
mands the Judgment of the Court, Whether he 
ought to anſwer to the Indictment, not being 
Indicted by the Name of Earl of Banhury. To 
which Plea the King's Attorney hath replied, 
That the Defendant, * the Name of Earl of 
Banbury, did exhibit a Petition to the Lords 
* - boos or in Parliament Aſſem- 

, there edging and pretending, that b 
Right of n he 2 Earl of Bande. 
and one of the Peers, and was Indicted for the 
Death of Lauſon, and prayed he might be 
Tried by his Peers; and that taliter ſuperinde 
proceſſum fuit ; that by the faid Lords Spiritual 
and Temporal, Secundum Legem & Conſuetudi- 
nem Parliamenti Reſolutum, Confideratum, & Or- 
dinatum fuit, that the Defendant, Charles Knowles, 
had not any Right to the Titles and. Honours 
of Earl of Banbury, and that his Petition ſhould 
ſtand diſmiſſed ; whereupon the Defendant De- 

murs. And I am of Opinion that Judgment ia 
this Caſe ought to be given for the Defendant, 
and that his Plea is Good, and no ways avoided 
by the Replication; there having been two Ex- 
ceptions taken by the King's Council againſt the 
Plea, which I ſhall firſt anſwer, . before I ſpeak to 
the Matter of the Replication. The firſt is, 
That the Defendant. hath concluded his Plea 
with hoc parat eſt verificare, and not per recordum; 
whereas Pee can no way be tried but by 
Matter of Record, which is moſt true, that Peer- 
age by Creation is triable only by. Record, but 

it is a non Seguitur, that therefore his Plea 

to conclude with a verificare per recordum; and 
| . indeed 


Wo 
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indeed the Plea which now is good, had been 
bad, if it had ſo concluded; for he having plead- 
ed his Letters Patent of - Peerage to his Anceſtor, 
under whom he derives his Honour with a. pro- 
fert in Cur, he hath ſufficiently certified the 
Foundation of his Peerage by Matter of Re- 
cord, he being a compleat Nobleman by his 
Creation, by his Letters Patent, without any 
other Ceremonies, as appears by Penſon and 
Reubead's Caſe, Ney, 150. Inſt. 16. C. 10. the 
12 Rep. 51. And if he be to be Arraigned after 
ſuch Creation, and before the Parliament Sits, 
he ſhall be Try'd by his Peers. And where Let- 
ters Patent are pleaded and ſnewn to the Court 
under the Great Seal, the adverſe Party cannot 
deny them, nor plead Nul tiel Record; Eden's 
Caſe in the 6th Report, and need not conclude 
with a verificare per Recordum, for he cannot 
have a Day to bring in the Record which he 
hath already ſhewn to the Court, beſides the 
Deſcent of Edward to the Honour, his dying 
without Iſſue, whereby it came to Nicholas; 
and his Death, and the Deſcent to the Defen- 
dant ed, after the Letters Patent ſet forth, 
are all Matters of Fact, triable by the Country, 
and not by the Record, by Reaſon whereof he 
could not ſo conclude his Plea, there being no 
Authority ia Law to warrant the Conceit ot the 
_ Council, that there muſt be a Writ out 
of Chancery under the Great Seal, certifying all 
theſe Matters the Defendant hath pleaded to 
make out his Peerage, the Books cited by them, 
no ways warranting that Opinion ; for the Books 
of 35 Hen. 6. 46. Ne. 3. 165, and 347. Reg. 
287. Dyer, 314, 48. Edw. 34d. 30, 48. . Pl. 6. 
and 4 In. 126, are all Writs of Privilege, or 
auti Writs, as may be ſeen in the Lord 
Savile's Caſe, Car. Croke, 205, not to put Peers 
in Juries, or make other Proceſs againſt them 
than by the Law ought to be, and nothing to 
the Purpoſe. And the Books of 22 Afize Pl. 
24, which is _— in Br. fit Af. 240 which 
gives. the greateſt Umbrage. So this Opinion 
makes out no more but that Peerage is triable 
by Record, and not by Jury ; for it is plain the 
Plea there pleaded in Abatement was. ill, that 
he was the Son of an Earl, and not named. Earl; 
for the Foundation and Subſtance of his Plea 
being a Matter of Record, ought to have been 
certainly alledged by him, 1 Inf. 303. And he 
ht to have his Plea in his Anceſtor 
Nobilitated by the Matter of Record, and then 
deduced his Deſcent under him, which cauſed 
the Saying there, That Peerage was not Triable by 
the Afezes, but by the Record out of Chancery. And 
it is plain from that Book, the Plea was not al- 
lowed ; for they did plead over to the Aflize : So 
how this can be made an Authority, that a Writ 
- muſt be had out of Chancery, certifying all theſe 
Matters of Fact, and that they muſt be ſo ſaid, 
I do not underſtand. My Lord Coke, in his 1 
Inſt. 74. tells us of ſix Manners of Trial by Cer- 
cificate, of which I am fure this is none: Nei- 
ther is there any ſuch Writ or Precedent of ſuch 
a Trial, to be found in any of our Law-Books, 
of which a Certificate by Writ appears; and 
Writs. being, as Fizz-Herbert tells us in the Pre- 
face to his Nature Brevium, the Foundation on 
which the Law depends. If there be no ſuch 
Writ, we may ſafely conclude there is no ſuch 
Law; and it is evident by 1 If. 16, and the 
Counteſs of Nutland's Caſe in the ſixth Report, 
that Nobility may be gain'd by Matter in Fact, 


* otherwiſe than according 


as Marriage, as well as by Creation and Inheri- 
tance, Nobility may be alſo gain'd by -Deſceat 
after Creation; which Deſcent and Marriage 
are Matters of Fact, and Triable by Jury, as 
is held in the 6th Report 33 and therefore the 
Plea here well concluded, and is good, notwith- 
ſtanding the Exception. Neither is the other 
Exception, which hath been taken to the Plea, 
of more Weight; which is, that it doth not ap- 
pear by the Detendant's Plea he is a Peer, the 
Defendant having not pleaded his Unus Pariu 
bujus Regni Angliæ, nor averr'd Banbury to be in 
any County of England; which, I think, he need 
not to do, and. that it is now better pleaded than 
it it had been ſo pleaded; for he hath by his 
Plea certainly pleaded the Letters Patent. of 
Creation to his Anceſtor under the Great Scal 
of England, whereby he was made Earl of Ban- 
bury, and ſhews them to the Court; and being 
Nobilitated under the Great Seal of England, he 
is a Peer of England, though the Place from 
which he has his Name of Honour be not in 
England, but in a foreign Country; for, that a 
Lord hath the Name of a Place in his Style, is 
of no further Neceſſity than that the Patentee 
might have an Eſtate in his Honour within the 
Statute de Donis, which, without ſuch a Name, 
would be a Fee-Simple Conditional, 22 Rep. 81. 
7 Rep. 33. Nevil's Caſe. And I believe no Pa- 
tent of Creation of an Earl can be ſhewn, where- 
in the Name of Honour is mentioned in the 
Patent to be in any County: Of Barons, there 
are ſome in which the Place is named to be in 

ſuch a County, but very many are otherwiſe, 
which ſhews it not neceſſary, But I muſt agree 
that an [rip Peer muſt be Created under the 
Great Seal of England; but then they are di- 
ſtinguiſhed from Engliſh Creations by in Terra, 
or in Regno, or in Dominio noftro Hiberniæ, or the 
like, in due Places of the Patent, Selden's Titles 
of Honour, 696. Pryn's Animadverfions, 316, 
which makes the Diſtinction: For, without thoſe 
Words, it would be an Engh/ Creation paſſing 
the Great Seal; and though this be in a Plea in 
Abatement, which requires a Certainty, yet that 
Certainty is to be but to a certain Intent in gene- 
ral, 1 Inſt. 303. And if Noblemen made under 
the Great Seal of England, are generally to be 
intended Peers of England, then this Plea, ſo 
pleaded, contains in it ſufficient Certainty withour 
other Averment, or the preciſe Words of Unus 
Parium. It is true, had a Biſhop, who is a Peer 
ratione Baroniæ, which he holds in Jure Ecclefie, 
had Occaſion to have pleaded ſuch a Plea, or a 
Plea to the Juriſdiftion of the Coutt, he muſt 
have pleaded his Peerage in that Manner that he 
is unus de Paribus Regni ; for he hath no Letters 
Patent to plead, 4 I. 15. But he who is a Peer 
ratione Nobilitatis, needs not plead his Peerage 
to his Creation. So that 
the Defendant's Plea, notwithſtanding theſe Ob- 
jections to it, I hold good. AL 
The next Thing to be conſidered, is, Whether 
the Replication to it doth any ways avoid it; 
which is no more, but whether this Vote, Judge- 
ment, or Order of the Houſe of Peers, for in all 

the Words of it, it is pleaded -reſolutum, confide- 
ratum, & ordinatum fuit, (and I would take it 
in its largeſt Extent the Matter itſelf will bear) 
doth any ways take away or barr the Defendant 
of his Name of Dignity. And I am of Opinion 
it doth not. "Nobility is fixed to the Identity of 
the Perſon, and Inherent in the Blood Nobilitated 
a | by 
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by the King, and cannot be gfanted over or barr'd 
by him who hath it, as is held in Fones's Rep. 
116, and the 4th It. 126. and reſolved in Par- 
liament in my Lord Purbeck's Caſe, Shower's 
Caſes in Parliament, Pag. 1. And if it be an 
Honour of Inheritance, the Heir of the Peer on 
whom it deſcends cannot wave it, or the Privi- 
lege of it as to be tried by his Peers, and is ſo held 
in the Lord Delaware's Caſe in 11 Rep. and 3 
Inſt. 30. And as a Peer cannot diveſt himſelf of 
his own Honour, or the Privilege of it, fo his 
Peerage can by no Law of this Kingdom, as I 
know, be taken from him, but by Act of Parlia- 
ment, Attainder of his Perſon, or by the Scire 
Facias, to repeal his Patent if the Creation is by 
Letters Patent; for where the Creation is by 
Letters Patent, they being once under Seal, the 
King cannot countermand them, as is held in 
the Lord Abergavenny's Caſe, 12 Rep. 71. though 
where he is deſigned to be enobled by Writ, the 
King may ſuperſede the Writ after it is under 
Seal, and before the Parliament; but Letters 
Patent under the Great Seal are a-Conveyance at 
the Common Law, and the Patentee hath an In- 


tereſt ſettled in him in Things thereby granted, 


which is to be directed and governed by the Rules 
of Law; and therefore a Peer, if he be created 
by Letters Patent, bis Eſtate of Inheritance in 
thoſe Patents muſt be limited by apt Words, or 
elſe the Grant will be void; becauſe it is ſettled 
in him, and by a Conveyance at the Common 
Law, as is held 1 Inf. 16. 

And, by fuch a Creation, an Honour may be 
intail'd within the Statute Vm. 2. and the De- 
ſcent of it is to be governed according to the 
Rules of the Common Law; and it is reſolved 
to be an Hereditament forfeitable for Treaſon 
within. 26 H. 8. Nevill's Caſe 7 Rep. 34. and 
therefore the Defendant having by his Plea intitled 
himſelf to an Eſtate Taile in this Honour, under 
the Letters Patent to Viſcount Wallingford, and 
the Heirs-Males of his Body, as a Lineal De- 
ſcendant under that Intail, hath a Freehold and 
Inheritance in that Honour veſted ia him by 
Common Law, to be protected in it, and go- 
verned according to the Rules of Law; and can- 
not be diſinherited, or debarred of it by the 
known Laws of the Kingdom, unleſs it be Ju- 
dicium Parium, or per Legem terre, which my 

Lord Coke in his 2 Inſt. fol. 49, and 50. ſays, is 
by due Proceſs of Law, or lawful Trial in Courſe 
of Judicature, on neither of which is this Vote 
or Order founded. For tho* the Houſe of Peers 
be a ſupreme Court of Record, yet every Vote 
there paſſed is not an Act of Judicature, unleſs 
the Proceedings in order to it had been Judicial; 
which in this Caſe, I think, is pretty clear they 
were not: For the Defendant's Petition, to be 
tried, being indicted of- Felony, could give them 


no Juriſdiction over his Peerage, and as a Houſe * 


of Peers, I take it, have no ſuch Power, unleſs 
the King, on a Petition, refers the Matter to 
them, which gives them a Juriſdiftion, which 
before they had not. And this appears by the 
Lord Delaware's Caſe in the 11 Rep. And the 
Lord Willoughby's and the Earl of Oxford's Caſe, 
in Fones's Rep. 96. and the other Precedents 
cited by my Brother Levinz of my Lord Aber- 
gavenny's, the Lord Purbeck's, the Lord Fitz- 
walter s, the Lord Berkly's, the Lady Obrian's, 


the Lady PFreſchefvills;' and the Lady PFelion's 
Caſes, which were all determined by the King's 
Reference on their Petitions to him in the Houſe 
of Peers: For the King, being the Fountain of 
Honour from whence all Dignities are derived, 
(for none can be a Peer without the King's Crea- 
tion, or his Confent by Act of Parliament; for 
it is held in Jones's Rep. 104. an Ordinance of 
the Houſe of Lords cannot make a Peer,). the 
King hath an Intereſt in the Perſon ſo dignified 
for his Council in Peace and Defence in War, as 
appears in the 7th Rep. 34, and 9 Rep. 49. And 
by reaſon of his great Truſt and Confidence, the 
Honour cannot be taken from the Peer, or trans- 
ferred by him, being an Incident inſeparable to 
him, without the King's Conſent; 12 Rep. 28. 4 
Inſt. 126. and by the Common Law, the King 
having a Prerogative to try his Cauſe in what 
Court he pleaſes, 4 Iaſt. 17. when a Petition is 
exhibited to him for any Right the Subject pre- 
tends to, be it Peerage, or other Thing, the 
King may indorſe that Petition as he pleaſeth 
which Indorſement the Party muſt purſue, for. 
the Indorſement is the Warrant, and gives the 
Juriſdiction: SSaudford's Prerogative 738. There- 
fore without ſuch Reference, by Indorſement of 
a Petition, they can have no Juriſdiction; for then 
Peerage might be taken away without the King's 
Conſent, which by Law I have proved it cannot 
be: And no Precedent hath been cited, nor I 
believe can be found; where the Houſe of Lords 
did ever take on them to determine Right of: 
Peerage without ſuch Reference on a Petition firſt 
made to the King, or did vote or adjudge a Man 
to have no Right to his Peerage, who petitioned 
to be tried by his Peers; and, where there is no- 
Example, nor Precedent, it is a forceable Argu- 
ment that the Law will not bear it, for what ne- 
ver has been done ſhall be preſumed neyer could: 
be done: I muſt agree that the Houſe of Peers 
have Juriſdiction over their own Members in Mat- 
ters of Privilege, Precedency, and for any other 
Thing relating to the Parliament, which are to 
be determined Secundum Legem & Conſustudinem 
Parliamenti, but not by the Common Law, 4 
Inft. 15, and 363. But over the Eſtates or Ho- 
nours of their own Members, in which they have 
Freeholds and Inheritance, no Law, as I know, 
has given them Power; nor made them any Judi- 
cature for that Purpoſe, they being to be deter- 
mined and governed by the known Rules of the 
Common Law, which is every Subject's Birth- 
right, and to which he is born inheritable; and 
by any other Law or Cuſtom, tho' the Houſe of 
Lords be the ſupreme Court of Record in the 
Kingdom, and its Juriſdictions, and the Methods 
of its Proceedings are aſcertain'd by that Law 
and therefore tho* it were Ordered in the Lords 
Houſe, that thoſe who were ſent Juſtices to Ire- 
land ſhould have no Excuſe; yet that being but 
an Order, was void to bind the Subject, 2 Inft. 47. 
And, I hope, it can be no Diminution of the 
Power of that Honourable Houſe, whilſt L 
affirm they can do in that ſupreme Court nomore 
than what by Law they may do; and if they ex- 
ceed that Power by holding Plea, of which the 
Common Law hath not given a Juriſdiftion, what 
they do will be void, and of void Things all 
Perſons may take Advantage. And no ſuch Judg- 


* See theſe Caſes in a Book, entitled, Proceedings, Precedents, and Arguments on Claims and Contraverfies about Baronies by 
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ment or Proceeding can bind any inferior Court 
from examining of it, or declaring it to be void 
min Law; for ſuppoſe a Writ of Error was 
brought in the Houſe of Lords of a Judgment 
given in the Common Pleas, as was attempred by 
the Biſhop of Norwich in Edw. Third's Time, 
which you may ſee in the 4 Inſt. 31. and the Lords 
ſhould reverſe ſuch Judgment, might not the 
Common Pleas, tho* they are an interior Court, 


judge it to be void, and iſſue an Execution on 
that Judgment, the Reverſal being void, no Writ 


cf Error lying in Parliament of any ſuch Judg- 
ment? And if this be a Judgment or binding Or- 
der, which is fer out in the Replication, that the 
Defendant hath no Right to the Title or Ho- 
nour of Earl of Banbury: One or both of theſe 
two Things muſt be wrought by it, viz. The 
Patent of Creation vacated and damned, or the 
Defendant, or ſome under whom he derives his 
Deſcent to this Honour illegitimated, neither of 
which can be done by this Method of Proceed- 
ings in this ſupreme Court on the Defendant's 
Petition to be tried: For the Letters Patent 
being a Conveyance at the Common Law, the 
Patentee is entituled to the Thing thereby grant - 
ed by Matter of Record, which cannot be va- 
cated but by a Scire Facias at the Suit of the 
King, to which the Patentee may have his An- 
ſwer, Dyer 198. For our Law judgeth no Man 
before he be heard; and the Defendant, or any 
other of the Deſcendants in the Eſtate Taile to 
their Honour, cannot in this ſummary way by a 
Vote be baſtardized without a Lawful Trial; 
which in general Baftardy mult be by Certificate 
of the Ordinary; or in particular Baſtardy al- 
ledged, it muſt be tried b;- Jury, 2 I. 99. Sir 
Jen Davies Rep. 52. And no Man by the Law 
can by any Means, unleſs by Act of Parliament, 
be made illegitimate after his Death; 1 t. 244. 
and it would be of miſchievous Conſequence to 
the noble Peers, did they hold their Honour in 
which they. have Freeholds and Inheritances, 
ſubject to a Law diffezing from the known Laws 
of the Kingdom, - which Lin is; as Mr. Attor- 
uey phraſed it; Inter arcana Imperij ; and not to 
be underſtood by inferior Courts of Weſtminſter- 
Hall, for then, I fear, they would have but a 
dark Title to their Honours.” And as it is the 
Defendant's Turn at preſent, what Nobleman's 
Caſe it may be next to be voted no Peer, I know 
not ; therefore it being the Intereſt and Title of 
every Peer to his Honour, which I here aſſert 
and maintain, I truſt I ſhall not offend againſt 
the Juriſdiction of that Houſe, in adjudging this 
Order void, and no Bar to the Detendant's Ho- 
nour, being warranted ſo to do by the ſupremeſt 
Power 3 viz. an Act of Parliament 55 Edw. 3. 
which Enacts, That none be put out of his Fran- 
chiſes or Freeholds, unleſs he be duly brought 
in to Anſwer, and forejudged of the ſame by 
Courſe of Law; and i any thing be done to the 
contrary, it ſhall be Judged for none : And if 
the Peers enjoy their Honours under the Securi- 
ry of the ſame Laws they hold their Eftates, as 
it is moſt evident they do, then this Law has 
made the Proceedings void, unleſs it can be 
ſhewn that the Houle of Peers ſince this Act 
hath ſome: Authority given them to warrant this 
Vote, which hath not yet been pretended. to, 
otherwiſe than by the Precedents cited by Mr. 
Attorney 4 to which I ſhall give an Auſwer 
ſently ; and to ſay that the Demurrer is a Cc 
Vor. VIII. . a 


feſſion, that there is a Judgment Secundum Le- 
gem & Conſuetudinem Parliamenti, I never heard 
that a Demurrer was a Confeſſal of more than 
Matters of Fact well pleaded, and not of any 
Matters of Law in the Judgment of the Court, 
and confeſſeth not the Law by it againſt himſelf ; 
Plotd. 85. 5 Rep. 69. Burton's Caſe; and, I 
preſume, neither Mr. Attorney nor Sollicitor, 
who made this Objeciion, do think that: Whe- 
ther this be a Judgment according to Law and 
Cuſtom of Parliament, is Matter of Fact; then 
for the Precedenrs cited by Mr. Attorney, of 
the Earl of Pembroke, the Earl of Stafford, the 
Earl of Torrington, and the Lord Mobun's Caſes, 
which are all Petitions for Trial, fitting the Par- 
liament, I think no Man who heard them can 
judge that they any ways warrant this Caſe or 
come up to it; for a Peer, indicted for Treaſon 
or Felony, can no ways wave his Trial by his 
Peers, 3 1nft. 30. and therefore if he be deſirous 
to be tried fitting the Parliament, altho* the Peers 
be during the Time of Parliament Judges of 
the Offence; 4 Inft. 23. it is decent and uſual for 
him, to apply to them by Petition for ſuch Tri- 
al; but by it he doth not ſubmit his Title to Peer- 
age to their Determination; for That he aſſerts 
he is entituled to by his Petition. Neither is the 
King, I think, bound by their Order, be it what it 
will, on ſuch Petition; for the King may chuſe 


whether he will appoint a High Steward for the 


Trial, and withoat fuch an Appointment the 
Offender cannot be tried, 3 Inſt. 31. And t 
fore *rill a Precedent be form'd, that on ſuch 
ritions for Trial, the Petitioners have been voted 
no Peers, I cannot be of Opinion, that this Or- 
der or Judgment is Secundum Legem & Conſuctus 
dinem Parliamenti, which hath its Foundation 
built on Uſages and Precedents; and where 
there is no Precedent to be jound, it may war- 
rantably be concluded, there is no ſuch Law or 
Cuſtom of Parliament. Then as to the Prece- 
dent of the Lord Montjoy's Caſe, cited by Mr. 


Attorney, relating to the-Clauſe in his Patent for 


Precedency, who was created a Baron, 5 If. g. 
Caſe, Pri. it is nothing to the Caſe before us; for 
it is plain, tho* the King by his Prerogative, at 
the Common Law, might give Precedeney to his 
Subjects as he pleaſed, yer that Prerogative is 
now bound by the Stat. of 31 H. 8. Ca. 10. and 
it any Queſtion be mov'd in Parliament for the 
Privilege or Precedency of a Lord in Parlia- 
ment, it is to be decided by the Lords in Partia- 
ment, and ſo it is exprefly reſolved in the 4 inf. 
363. And for the Lord Prefton's Cafe, I know 
not how it comes to be made uſe of for à Prece- 


dent of determining Peerage, who had no Crea- 
tion under the Great Seal, nor ever was a Lord: 


His inſiſting on the pretended Patent, produced 


by him, being a high Miſdemeanor bordering 


on High Treaſon ; for which he was ordered to 
be preſented as a Criminal, in a Courſe of Law 
and for James Piercy's Cafe; it was a Caſe of Pri- 
vilege, of which there is no Queſtion but their 
Lordſhips have à Juriſdiction, his Petition being 
to the Place in the Houſe of Lords, of the 
Earl of Northumberland, and ſubmitting to them 
his Pedigree, and Title by Deſcent to that 
Earldom, in order to reftore him to that Place 3 
and after ſeveral Trials at Law had againſt 


him, and the Matter determined in a Courſe 


of Law, on ſolemn Hearing at the Bar of the 
Houſe on both * ſitions taken ia 
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the Cauſe, agitated in inferiour Courts, they 
voted him an Impoſtor“, which is very far from 
being a Precedent of their Lordſhips Original 
Determining Right of Peerage, which are all the 
Precedents which have been cited, and unto 
which I truſt that I have given full Anſwer 
and therefore this Order, here pleaded, being 
without a Precedent, I am of Opinion, for the 
| Reaſons I have given, that the Indictment ought 

to be abated. . | 

Holt, the Chief Juſtice, held the Plea good, 
the Defendant having _ pleaded the Creation of 
the Lords his Anceſtors, and a plain Deſcent 
under them: And for the Earldom, that Ban- 
bury was averred to be in England, he ſaid, it 
was needleſs, the Creation being under the Great 
Seal z the Great Seal of England being only pe- 
culiar to England, for thereby the King acts as 
King; and had the Grant been made before the 


Conqueſt of Ireland, without Doubt it had been a Dyer 
Grant; and the Conqueſt of Ireland cannot 


alter the Law of England; beſides, it would be a 
foreign Conſtruction, to intend Banbury in Ireland; 
and a Plea ſhall not be made bad by ſuch a Con- 
ſtruction. 

And that the King doth grant Honours in 
Treland, under the Great Seal of England, is by 
his abſolute Prerogative, and therefore there muſt 
be Special Words in the Patent, to ſhew that it 
is an {if Title; and Patents as well as Acts of 
Parliament, extend not to Jreland, unleſs it be 
ſpecially named ; but for England, they be with- 
out any ſuch naming. And he ſaid, That be- 

fore Edward the Third's Time, there were but 
Two Titles of Honour, Earls and Barons, and 
the latter were Created by Writs, by being cal- 
ted to the Parliament; there were alſo Barons by 
Tenure, and after, in Richard the Second's 
Time; they came to be created by Letters 
Patent, and it was anciently an Office of great 
' Dignity, as alſo of Truſt, for the Defence of 
the Kingdom; and they were called Comites, a 
bocietate regis, 9 Rep. 49. and being an Office, 
might be intailed within the Statute de Donis, 
and they had formerly large Poſſeſſions; and for 
the Relief of an Earl, was 100/. becauſe: he 
died ſeized De integro Comit*, 1 Inſt. 83. But the 
Eſtate and Office is now, vaniſhed, and nothin 
but the Dignity, or Title remains; and in the 
Letters Patent of Creation, in Henry the Eighth's 
Time, the Words to have Vecem & Sedem in 
Partiamentis & _ Confiliis noſtris were added; but 
before that Time they were not put in theſe 
Letters Patent; but he became a perfect Peer by 
the Letters Patent without them: And as to the 
Odjection, that the Deſendant had not pleaded 
that he was unus Parium bujus Regni Augliæ, he ſaid, 
the Plea was only pleaded as Miſuamer, in Abate- 
ment of his Name; and all one with his Chriſti- 
an Name, and he was to be named by it;; but 
by this Plea he pleaded no Privilege of Parlia- 
ment, and therefore need not plead that he was 
unnd Parium, 6 Rep. 53. 8 Hen. 6. 9, 10. nor 
to have concluded his Plea with verificare per 
Recordum, or had a. Writ out of Chancery to 
certify the Truth of this Plea; the Book of 
22 /. Pl. 24. he agreed it to be Law, but miſ- 
underſtood; for he had not. in that Plea laid a 


This Jams Piercy was d Trunk-maker in the Strand, and publith'd his Caſe and Pedigree in about 24 


Foundation in his Anceſtor's being made Lord; 
and produc'd a Writ to aſcertain that Matter 
of Record : There can be no Trial of it, nor 
Plea of Nul Tie! Record to it. But notwith- 
ſtanding the Matters of Record are ſo alcer- 
tained, yet the Matters of Fact alſo pleaded aie 
iſſuable, and to be tried; and therefore in the 
Letters Patent, being here pleaded, there can 
be no Iſſue taken of karl, or not Earl, but only 
on the Matter of Fact here pleaded : So the 
Concluſion of the Plea with a Para?” eft verifi- 
care, is proper, and as it ought to conclude ; 
and he held the Replication ill, and that the 
Order of the Houſe of Lords therein pleaded, 
did no ways preclude the Defendant of his Title 
and Name of Honour ; and that for theſe Rea- 
ſons : Firft, Becauſe this Determination was not 
a Judgment, in the Court of Parliament, which 
conſiſts of King, Lords, and Commons, 4 Ius. 1. 
Dyer, 60. Compton's Furiſdiftion of Courts, 1. 
And though the Judicial Power of this Court 
be exerciſed by the Lords Reply, yet the Writs 
of Error are returnable Coram Nobis, and the 
Judgment is always per Cur* Parliamenti; but 
the Determination here, is only by the Lords 
Spiritual and - Temporal, which excludes the 
King; for where the King's Authority is not 
expreſſed, or implied, the King is excluded, 
and the Lords have a double Capacity, and by 
the Title of their Orders, we are to diſtinguiſh 
what Capacity they act by: When the Determi- 
nation is by them, as Lords Spiritual and Tem- 
poral, they act as a Houſe z but when they act 
as Judges, and give Judgment, the Stile is, 
per Cur” Parliamenti, and their. Journals are not 
the Records of Parliament, Heb. 110. Secondly, 
This, as to the Determination of the Defen- 
dant's being an Earl, is as an Original Cauſe, 
which the Houſe of Peers being the Dernier Re- 
ſort, have no Conuzance of ſuch Cauſes, bei 
mixed with many Matters of Fa& which the 
Houſe of Peers cannot try ; and by Reaſon of 
their Supreme Juriſdiction, are not to be troubled 
with; and therefore no Writ of Error lies in 
Parliament, for, an Error in Fact out of this 
Court, though it doth on all Judgments here, 
for any Error in Law : But for any Error in 
Fact, in this Court, the Writ muſt be Coram 
Nobis, and we are to correct our own Judgments 
for ſuch Errors, which the Commons could not 
their Judgment for Errors in Fact, by any ſuch 
Writ to be brought before them; but the Writ 
of Error is to be brought into this Court; and 
he ſaid, he knew not any other Reaſon of the Dif- 
ference, but the Dignity and Supremacy of the 
Court of Parliament; that it was below that 
Houſe to be troubled with Facts, and this leſ- 
ſened not the Juriſdiction of the Lords, it bein 
below their Juriſdiction to hold Plea of it; — 
ſhould they try Cauſes Original, the Party againſt 
whom Sentence is giv would loſe the Benefit 
of his Appeal ; for trom their Determination, no 
Appeal ar Review lies; and therefore in the Earl 
Macklesfieid's Caſe, it was held, that no Writ 
of Error lay in Parliament, *till he had firſt 
brought a Writ of Error in the Exchequer- 
Chamber; and this Cafe differs not from Com- 
mon, the Dignity being Created under the Great 


in Folio : 


Dne of his Arguments to make you believe him a true Deſcendant of the Piercys, was, That he wal born with a Mole on his 
Body (as other of the Ar had been) /ike Haf- Men. Vide his Caſe, P. 16,— The Creſcent. being the Creſt of the 


Seal, 


Piereys, Ear of 
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Seal, and the Deſcent of it directed by Rules of 
Law: And if the Defendant had been obſtruct- 
ed in the Enjoyment of his Dignity, his Remedy 
had been by Petition to the King, Standford, 
Prer 72. Thirdly, There was no Plea depend- 
ing in Parliament, containing the Right of Earl- 
dom; for the Petition aſſerts, he was an Earl, 
and the Judgment is, that he hath no Title to 
the Honour; and every Judgment muſt be pro- 
portionable to the Demand: And it is plain in 
this Caſe, they could not have given Judgment 
for him, to have had the Earldom, and there- 
fore could not by it have him out of it. Fourthq, 
Here is no Judgment given, that he be excluded 
from the Honour, only that the Petition be diſ- 
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miſs'd, which is only a diſcharging the Petitio- 
ner ; and every Suit muſt have its proper Judge- 
ment, 2 Car. 284. and no Man's Inheritance was 


ever determin'd Secundum Legem & Conſuetudi- - 


nem Parliamenti. And my Brother Gregory, and 
my Brother Eyre, being of the ſame Opinion, 


Judgment by the whole Court was given for the - 


Defendant. ; | 
And the Defendant remains untried to this Day. 


See Salkeld's Reports, Vol. II. Pag. 50g, & 
ſeq. Alſo Carthew's Reports, Pag. 297. Com- 
berbach, Pag. 273. and Skinner's Reports, Pag. 
336, and 517. where this Caſe is Reported at 


large. 
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XLVII. The Trial of William Anderton, Printer, June 3, 
1693, before the Lord Chief Juſtice Treby, Baron Powell, 
Sir John Fleet, Kut. Lord. Mayor, and Sir Salathiel Lovell, 
Nut. Recorder, at the Old-Baily, for High Treaſon. 5 W. GM. 


[As Printed in the Seſſions-Paper of that Time.“ 


| O Thurſday, June 1, 1693, in the After- 
noon, Wilkam Anderton, Printer, was 
5 brought to the Bar, and an Indictment 
of High Treaſon was read againſt him; for that 
he did Compoſe, Print, and Publiſh, Two Mali- 
cious, Scandalous, and Traiterous Libels. The 
Firſt entitled, Remarks upon the preſent Confederacy, 
and late Revolution in England. The Second, 
entitled, 4 French Conqueſt, neither deſirable nor 
praclicable. 
After the Indictment was read, the Priſoner 
leaded Not Guilty; and the Court, upon his 
Requel, ordered him a Copy of the Pannel, and 
ve him till Saturday to prepare for his Trial: 
ccordingly on Saturday Morning, about Nine of 
the Clock, he was again brought to the Bar, and 
the Gentlemen that were Summoned to appear 
to try the Iſſue, were called over, and their 
Appearances Recorded, and the Priſoner had 
Liberty to make his Exceptions, according to 
the Preſcription of Law, which he did, to the 
Number of Thiriy-Five, being the full Num- 
ber, Cc. 


The Jurors Sworn, were theſe Gentlemen, 
whoſe Names follow, viz. 


Criſpe Grainge, _ Thomas Ramidge, 
Joſepb Bliſſet, Robert Long land, 
Joſeph Bowler, Ralph Hutchinſon, 
Jobn Hynde, Fobn Outing, 
Robert Hinde, Samuel * “ 
Simon Smiib, Moaſes Co 


Then the King's Council open'd the Nature 
of the Matter of Fact contained in the Indit- 


ment, telling them, That the Offence that was 
contained in it, was High Treaſon in the higheſt 
Degree, viz. The compaſſing and deſigning the 
Death of the King and Queen; and there muſt 
be ſome Overt· Act to diſcover the Intention of 
the Man; and that which made the Overt-A& 
in this Caſe, was in Compoling, Printing, Pub- 
liſhing, and Diſperſing of Two Treaſonable Li- 
bels, as they had heard read to them; in which 
there was contained the rankeſt, vileſt, and moſt 
malicious Treaſons that ever could be imagined 
by any Man to be put into Paper; for he had 
no other Name for the King, but the Prince of 
Orange; and the Deſign of it was merely to incite 
all the King's Subjects to ſtir up, and raiſe War 
and Rebellion againſt him, and to reſtore the late 
King James. | | 

After which, the Evidence for the King, were 
called and Sworn : The firſt of which was Mr. 


Robert Stephens, Meſſenger of the Preſs, who de- 
clared, That he had known the Prifoner for 


above theſe two Years, to be an Offender a- 


gainſt the Government, in printing Seditious Li- 


bels, but never could tell where he work'd, till 
on the ſecond Day of May laſt, ſpying Two 
Journeymen Printers, who he had miſſed 'from 
zublick Printing-Houſes this Half- Tear, he fol- 
fowed them, and ſaw them go exactly into the 


' Houſe of one Skudamore, (where ' the Priſoner 
was found,) and where he ſuſpected they work d 


privately : So having got the Beadle, and ano- 
ther Perſon or two with him, to affiſt him, he 
went to the Door, leaving the others a little 
Way off, to avoid any Suſpicion, &c. When he 
came to the Door, he firſt aſk'd, What Lodgers 


* The Trial of Anderton, as printed in the Sefſions-Paper, as alſo bis Trial publiſhed by his Friends, are both here inſerted, 


for the Reader's Satisfaction, and they left to make their own Obſervations on 


they 
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they had z then turning his Head aſide, he ſaw 
the Priſoner's Mother in the Yard, and ſhe well 
knowing Mr. Stephens, ſhe immediately cry'd out 
Thieves, and came up to him, (her Daughter, 
the Priſoner's Wife, being with ber,) fell upon 
him, and tore his Hair off his Head, crying out 
Murder; at which Time the Priſoner came out 
of the Houſe, and fell upon him, and abus'd 
him in a very uncivil Manner, telling him, he 
ſcorn'd to be a Subject to Heok-Noſe. Then the 
Beadle and the other Perſon came to his Aſſiſt- 
ance, and took the Priſoner, but not without 
great deal of Trouble. þ 
Mr. Stephens, and the others who were with 
him, made a particular Search, and in a Cham- 
ber, which the Landlady ſaid was the Priſoner's 
Lodgings, and that he went by the Name of 
' Williams, and a Lapidary by Trade, and where 
he own'd he had been aſleep. There they ſaw 
him ſhoving a Bed, which run upon Wheels, 
cloſe up againſt a Wall, which gave Suſpicion 
to Mr. Stephens to remove it; which having 
done, there he found a Door which opened 
with a Latch, and entering a Room, there he 
found a Printing-Preſs, Letters, and all other 
Materials fit for the Trade; and ſearching fur- 
ther, he found in an old Trunk, a great. Quan- 
tity of Libels, and libellous Pamphlets, one 
entitled, A Canton to the Navy: Another, An 
Hiftorical Romance upon the Wars: A third, 
A Second Letier to the Lord Biſhop of Saliſbury ; 
and there was an Errata, and an Sc. found ſet 
in the Preſs, the very fame that were in the Book, 
call'd Remarks upon the Confederacy ; and in the 
Chamber where he lay, there was a Deſk, (which 
Mr. Stepbem knew well to be the Priſoner's, be- 
cauſe he had ſeized it before,) in which Deſk 
there was found the Two Libels, (as in the Be- 
inning of the Trial,) and divers others of the 
fame Sort, Which Deſk the Priſoner own'd to 
be his. Theſe they ſeized and ſecured, having 
firſt put their private Marks upon the Libels, 
that they might. know them to be the ſame, and 
convey'd: them with the Priſoner to the Lord 
Chief Juſtice Holi's Chamber in a Coach; and 
being alighted at the Door, whilſt Mr. Stephens 
was looking Money to pay the Coachman, the 
Prifoner made his Eſcape through Serjeants-1nn, 
Þut was ſoon overtaken by the Porter : He was 
examined by my Lord, and committed to New- 
= for High Treaſon ; this was fully and clear- 
y prov'd againſt him on the King's Side, and 
the Libels were ſome Part of them read in 
Court, in which was found Abundance of baſe, 
vile, fcandalous, and traiterous Expreſſions, e- 
nough to make any honeſt Exghiſbman to hate 
and abominate all ſuch traiterous, diſaffected 
Principles. That Libel, called A Caution to the 
Navy, which was taken in the Printing-Room, 
was prov'd to be Corrected by the Hand of the 
Priſoner, and thoſe Letters that were in the 


Form, upon which the Caution 10 the Navy was 
printed, was alſo proved to be printed with one 
and the ſame Letter and Character, Sc. as the 
Libels he was Indicted for. : 
Then the Priſoner made his Defence, telling 
the Court, That the Matter that was given in 
Evidence againſt him, was not ſufficient to make 
it an Overt-Act, therefore could not be ad- 
judged High Treaſon, praying, That he might 
have Council allow'd him to plead it, being a 
Matter of Law. To which he was anſwer'd by 
the Court, That the Queſtion was, Whether he 
printed thoſe treaſonable Books ? Which plainly 
appear'd that he did, for they were all found 
(with the Preſs alſo) upon him, and his fo print- 
ing of them was an Overt-Act, in the Judgment 
of the Law; therefore the Perſon ſo offending + 
muſt be guilty of High Treaſon ; deſiring him, 
if he had any Witneſſes, to call them; to which 
he replied, That he had none, but deſired that 
he might have Leave to put the Jury in Mind of 
two or three Things, which, in General, was, 
the Opinion of my Lord Coke, as to Matter of 
Law in this Caſe, who fays, That it muſt be done 
with the Intention of the Mind, and that it muſt 
be ſome Irjury done to the Ring's Perſon, by buying 
a Gun, or Gunpowder, or Poiſon, or the like, be- 
fore it can be accounted an Overt-Af ; and there 
was no ſuch Thing proved againſt him. To 
which the Court replied, That in primitive 
Times, before Printing was invented, Writin 
was found to be an Overt-A#, and made Hi 5 
Treaſon; therefore Printing was more manifeſtly 
an Overt- Act: And there was no Room for any 
Council to be aſſign'd him, for there was no 
Matter of Law for them to plead to, and there - 
fore deſired him not to give the Court any un- 
neceſſary Trouble. Adding, That it was the 
Opinion of the whole Court, that he had no 
Grounds for ſuch a Plea; but if he had any thing 
to offer, that might be any ways advantageous to 
him, they would very patiently hear it. 

Then the Lord Chief Juſtice Treby ſumm'd up 
the Evidence to the Gentlemen of the Jury, 
telling them what dangerous Conſequence ſuch 
treaſonable Libels were of; and that it was as 
great and malicious a Treaſon as ever could be 
imagin'd ; but eſpecially when conſider'd to be 
done againſt ſo good a Prince, who had done ſo 
much tor this Nation, with ſo great a Mind, and 
ſo good an Intent- This was done only to ex- 
aſperate and to ſtir up Sedition and Rebellion 
amongſt us; therefore, if they did believe what 
the Witneſſes for the King had ſworn, to be 
ſufficient Evidence, that he printed the Libel, 
Hon they muſt find him guilty, otherwiſe acquit 


im. . 
Then the Jury having "withdrawn for about 
Three Hours Time, they brought a Verdict, That 
the Priſoner, , Mr. William Anderton, was Guilty 
of High Treaſon. * | | 


»The Author of A Letter concerning Sir William Whitlock's Bill for regulati of Trials in Caſes 0 High Treaſon, written 


1693, Page 1. ſays; What good Eugliſbman is not afflicted for the 
Vane was fairly dealt with? That Pluntet ought to have been tried 


* our Laws, think Sir H. 


ath both of H and Raleigh ? any Man that knows 


wice ? Sidney executed u 


« Similitude of Hands, and one Witneſs ? Sir Thomas Armſtrong without a Trial, before the Outlawry compell'd his coming in? 


** Afton upon preſumptive Treaſon ? And Anderton, 
more, Cry for V | 
for ſuch a Bill. Had ſach a Statute been in Force, coul 


the wild Attempts of others? and becaufe Sir Thomas Armſtrong had view'd the Guards? But it is needleſs to 
s, when the Trials under this, —1 


„ ſeveral Inſtances in other Rei 


and ad moniſh us to provi 1 4 


ainſt the plain Senſe of ſo many Statutes? The Blood of theſe, and many 
ſt ſuch Extravagancies hereafter. Colledge and Cornifs call aloud 
e great Lord Rel have dy'd for only endeavouring to prevent 


down the 


rd but too pregnant Reaſons to conclude the Judges very 


untoward Council for the Priſoner, and that Jarymen may be byaſs'd by Piques and Animoſities; and alſo that r 


Men of a jury ought to hear the Law ſtated 


5 y ſuch of the Ro 
Bench too often prevaricates, but becauſe the Priſoners are often wearied out, as the = — Raleigh was, with 


as are not in the Pay of the Crown ; not 
elamorous 


Harangues of the King's Council, and ſo drop their Defence, when their Lungs (which are not ſo well breath d as thoſe of 


- «« Pleaders) fail them.“ 


* 


The 
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The laſt Day of the Seſſions he was brought his Friends, he did not acknowledge that as any 


to the Bar, and aſked, What he had to ſay, why 
Sentence ſhould not paſs upon him according to 
Law? He read 4 Petition; wherein he deſired 
the Court would pleaſe to allow him Council to 
plead to a Point of Law; the Court told him; 
there was no Matter of Law did ariſe. . Then he 
deſired, that he might have a longer Time than 
the reſt, to which he was anſwered; That it was 
in the Power of the Queen; and not in the Court. 
' Friday, June 16, 1693, he was executed. 
Mr. Samuel Smith, the Ordinary, gives this 
Account of Mr. Anderton, in his Account of the 
Behaviour of the Criminals. | 
William Anderton, Printer, condemned for 
High Treaſon, in compoſing, printing, publiſh- 
ing, and diſperſing malicious, . ſcandalous, and 
traiterous Libels : The Deſign of it being to in- 
cite the King's Subjects to War and Rebellion 
ainſt him, and to reſtore the late King James. 
He refuſed to come at any Time to the Ordina- 
ry; whereupon he went to the Chamber of the 
ſaid Anderton, and offered to pray with him, but 
he ſaid, That be bad ſuch came to him, who gave 
| him Contentment: And after a ſecond Offer to 
y with him, he refuſed it: The Ordinary 
told him, That he ought to take Care, that no 
Man might extenuate his high Crimes, nor flatter 
him with falſe Hopes of Heaven, Men's Hearts 
being very prone to deceive themſelves in that 
Reſpect; upon which Huderton ſaid; Leave me to 
elf, I defire not to be further ſollicited, or ex- 
horted by you: Upon this the Ordinary with- 
drew himſelf. , ED 
William Anderton; for High Treaſon, and 
Jobs Dudley, for Clipping, were drawn on a 
Sledge to Tyburn; and were firſt executed. The 
Right Worlhipful the Sheriffs being preſent, 
Anderton deſired that his Brother and a Miniſter, 


his Friend, might come into the Cart, which 


was granted. The Miniſter only prayed for him 
in the Office of Viſiting the Sick: When he had 
finiſhed, and went out of the Cart, the Ordinary 
exhorted Anderton and Dudley to beg of God, 
that they might be Examples of true Repentance, 
and to warn the People by their ſad untimely 
End, but they did not, therefore the Ordinary 
commanding Silence, ſpoke thus. Be perſuaded 
by the Sight of theſe dying Perſons, not to con- 
trive any thing againſt the Government of this 
Kingdom; God will bring it to Light, and in 
- Juſtice puniſh it; and exhorted the People not to 
prophane the Sabbath, which all Criminals bewail 
when they come to die publickly, as that Sin 
which brings on all other Crimes. Anderton told 
the Spectatots, that his Sentence was very hard 
and ſevere; I told him, that he had endeavoured to 
- overthrow the eſtabliſhed Government. He ſaid, 
that he forgave his Judges; I replied, that they 
needed not his Forgiugneſs, for they were ſatis- 
fied in their Confei es, that they had acted 
juſtly. Then I prayed with them, and they had 
a conſiderable Time to pray for themſelves, 


which they did fervently. Anderton's Carriage 


was with much Confidence. There was a Pa; 

came to the Sheriff's Hand, for the ſuſpending 
the quartering of Anderton. He thought it to 
be — . — which did much affect him with 
Thankſgiving to God; but underſtanding it was 


t Favour. After they had prayed for them- 
lves, the Ordinary committed them to God's 
Merey, with à ſhort Prayer at laſt: So praying 
again for themſelves; they gave a Sign, when 
they expected to be executed, and the Cart thert · 
upon drew away. | 
The TRIAL of William Anderton, Printer, 
at the Old-Baily, before the Lord Chief Fuſtice 
Treby; Mr. Juſtice Powell, Sir John Fleet, 
Knight; Lord Mayor, and Sir Salathiel Lovell, 
Knight, Recorder of London: June 1; and 3, 
1693. 5 Will. & Mar. for High Treaſon. * 
R. William Anderton knowing himſelf to be 
mortally hated, by ſome Perſons, had ab- 
onded for a conſiderable Time, as it has been 
the hard Fortune of divers great and good Men 
to do in theſe difficult Times; but being betrayed 
to Mr. Robert Stephens; Meſſenger of the Preſs; 
and his ſworn Enemy, he was apprehended on 
the ſecond of May, this preſent 1693, and Ste- 
phens, not content with his Perſon, plainly plun- 
dered the Houſe; carrying away Goods to a con- 
ſiderable Value, which there was no colour of 
Law for him, or any Man elſe to ſeize; and this 
I ſuppoſe might be one great Motive to make 
him ſwear ſo deſperately at the Trial, that he 
might 'take away a Man's Life; who otherwiſe 
might come upon him for robbing him of his 
Goods; the Booty ſecured, away he goes, in 
Triumph with his Priſoner; to my Lord Chief 
Juſtice Holt, where he railed againſt him in a very 
indecent Manner; the Judge was very calm, and 
ſaid very little to the Matter, but, upon the Ac- 
cuſation, committed Mr. Anderton to Newgate, 
not for High Treaſon; as is falſely alledged; 
that Judge knew the Law better, and, I believe; 
is not in himſelf ſo very forward to over-ſtrait 
it. Whilſt he thus ſtood committed for Miſde- 
meanour, he was bailable; and accordingly very 
ſufficient Bail: was offered for him; but Aaron 


Smith, who wiſely weighs what Advantage is to 


be made of every Priſoner; and conſiders not 
only the Perſon himſelf, but the Intereſt he 'is 
engaged in, and the Friends he may be ſuppoſed 
to have, thought too few Guineas were offered; 
and therefore ſtill kept off the Bail, endeavouring 
to make a better Market; but while Things 
hung thus between the Bail and the Bail-maſter, 
on a ſudden the Controverſy was ended by the 
coming of a freſh Warrant upon the former, 
which committed the Priſoner for High Treaſon. 
The Trial began Thurſday, June 1; but re- 
ſpited *rill the Saturday following, (June 3, ) that 
is Scene might be acted with the greater So- 
lemnity; Mr. Anderton being brought to the 
Bar, was arraigned, and pleaded Not Guilty, 
and made it his Requeſt; That he might have a 
Copy of his Indictment, but it would not be 
granted. The Crime laid to his Charge was, 
The Compoſing, Printing, and Publiſhing, 
Two — — Libels: The 
Firſt entitled, Remarks upon the preſent 
Confederacy and late Revolution in Eng- 
land; the Second, A French Congueſt, 
neither defirable nor prafiicable. * 
The principal Evidence againſt the Priſoner 


only that his dead Body ſhould be delivered to was Robert Stephens, the Meſſenger of the Preſs, 


Vor. VIII. 8 


pamphlet, entitled, Au Appeal of Marder, æc. wrote by Mr. Graſcomò, 
— a — at Law, who, it's a drew his Plea, Petition, c. 


a Nonjuror. But Mr. A- 


* 
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who müde Oath, That coming to Scudamore's 
Houſe, where the Priſoner lodged; and aſking 
what Lodgers they had; he ſaw the Priſoner's 
Mother in the Yard, who crying out Murder, 
the Priſoner came out of the Houſe, and fell up- 
on him; and that at the Time of Mr. Anderton's 
Apprehenſion, he did in Words diſown the Go- 
vernment, and call'd King William Hlook-Noſe, 
not ſubmitting himſelf: That he took at the ſaid 
Houſe an old Trunk fill'd with ſeditious Papers 
and Pamphlets, and that he had ſeen the Trunk 
formerly, and knew it to be Mr. Anderton's, and 
that he alſo found a Deſk, and took out of the 
| ſaid Deſk Forty or Fifty of a ſort of The Re- 
marks, and French Conqueſt; * and that he ſaw 
the Priſoner ſhove up a Bed, which run upon 
Wheels, behind which was a Door, which he 


 open'd, and there found a Printing Preſs, Letters, 


and other Materials proper for that Trade; 
that he alſo found an Errata, with an, &c. ſet 
in the Preſs, the very ſame which he believed 
were -in the Book, call'd Remarks upon the pre- 
ſent Confederacy. | | 
Hooper, the Beadle of Stationers-Hall, ſecond- 
ed the aforeſaid Teſtimony, as alſo the Conſtable 
and his Beadle; they alſo alledged Forty or Fif- 
ty of the French Conqueſt to be there. T Beſides 
Stephens, the. Conſtable, and the Beadles, there 
- were alſo Two Printers ſworn, viz. Roberts, and 
Snowden, (a Diſſenter, to whom Anderton was 
fame Time an Apprentice, ) the Subſtance of 
whoſe Evidence was, That they had ſeen the 
Characters in the Hall, together with the, c. 
and that they did believe it was the Letter that 
printed that Book, (i. e. the Book then ſhewed 
in Court,) as alſo, That the two Books were 
printed with one and the ſame Letter or Cha- 
racter. 5 Another Witneſs made Oath, That 
about three Quarters of a Year before, he had 
fold the Priſoner Paper, by the Name of /,. illi- 
amſon. | 


The Priſoner, with a great deal of Calmneſs, 
and Clearneſs, made appear the Inſufficiency of 
the Evidence: He peremptorily denied any fuch 
Books to have been there, as ſworn to; he 
own'd the Deſk; and he uſed an Argument to 
convince the Bench of the Truth of what he 
ſaid, drawn from the very Evidence given againſt 
him, viz. That the Deſk was ſmall, and not 
able to contain half ſo many Books as were {worn 
to be taken out of it; and for Proof, deſired that 
the Deſk might be brought into Court, for the 
Jury's Satisfaction; but this Requeſt was not com- 
ply'd with, and the Matter put off, ſaying, The 
Number of Books was only Matter of Suppoſal. 
But then from this falſe Suppoſition of the Proof 
of Matter of Fact, there aroſe Matter of Law, 
viz. Whether Printing were Treaſon? And in 
conſequence- hereof; Whether it were within 
the Purview of the Statute of the 25 Edw. 3.7 
To this, the Priſoner deſired he might have the 
Benefit of Council, and pleaded his Right to it, 
urging not only the Privilege of every Exgliſb- 
man, but that it was the Practice of all our Courts 
of Juſtice, and that no Man was denied Councit 
where any Matter of Law aroſe, and inſtanced 
in the Caſe of Sidney, and others, to whom the 
Judges freely and readily aſſigned Council as to 
Matter of Law, and own'd it to be their Right. 
But the Court peremptorily denied to him, what - 
was (as the Learned in the Law tell me) never 
denied to any Man before, Council as to Matter 
of Law. Being thus ſhamelefsly over-ruled, he 
was conſtrain'd to be his own Council, and de- 
liver'd in the following Plea. 3 
Mr. Anderton's PLEA at the Old-Baily.. * . 

My Lord, 


HAVE a few Things humbly to offer to 
your Lordſhip's Conſideration, as to this In- 
dictment. | 5 


| : : 3 U f b 
As to the latter of theſe, it is now certainly known, that he had no Hand in it, and that it was printed at a Preſs which he 
never ſaw, and by Perſons with whom, for a long Time, he had no Communication: For the Government had at that Time in 
their Cuſtody thoſe Perſons, who knew when and where it was printed, and (as it was ſaid) had made a Diſcovery of all, perhaps, 
of more than they knew. The Papers of that Sort taken upon the Priſoner were ſent to him the Day before he was ſeized: And 
ſome have a vehement Suſpicion, that it being reſolved he ſhould be taken the next Day, thoſe Pamphlets were ſent before-hand, 
that ſomething might certainly be found upon him; but his Innocence in that Matter hath fince been made evident to all the 
World, by an — gable Teſtimony; for this September Seſſions at the Ol/d-Baily, Price, in open Court, made Oath, That he, 
and the Priſoners then at the Bar, Newbolr and Butler, printed the French Conqueſt. Appeal of Murder, pag. 6. 

+ It is certain, there was not the fourth Part of ſo many in the Houſe, MA ſent ham the Day before, and which the 
Government itſelf now (if it did not then) well knows were not printedby him. And yet after all this Multitude they were 
content to fall to one of each, that they might be particularly ſworn to; and when Mr. Conftable was aſked, How he knew thoſe 
to be the Books, and was deſired by the Priſoner to read the Titles of thoſe Books whereof he accuſed him, truly it ap d, that 
the Gentleman had been bred to rio ſuch dangerous Things as Writing or Reading. Now could a more unqueſtionable Witnets 
have been produced to printed Books, and their Titles, than a Man that-cannot read? Rut for a Help at a dead Lift, it was ſaid, 
That he had made bi; private Mark on the faid Books; but then it ought to be conſider d, That his private Mark was made to the 
Two Books at the Lord Chief Juſtice Holi's Chamber, which Robin Sephens produced out of his Pocket, when the Priſoner was 
brought to be examined. Now what did his Mark, ſet on Two Books at the Lord Chief Juſtice's Chamber, which were all the 
while before in another Man's Cuſtody, fignify to prove that thoſe were the Books, which were about four Hours before taken 
out of a Deſk in St. James? Robin Stephens might have produced what Books he pleaſed, and in all Likelihood, this Man 
would have ſet his private Mark on them; but if he would have been ſure, he ought to have ſet his private Mark at the Time of 
their being taken out of the Deſk, See An Appeal of Murder, Pag. 11 and 12. | | 

$ Now if this Evidence be true, it ought to have acquitted him; if it be falſe, it ought nat to have hurt him. For the 

Government well knows where and by whom one of the Books was printed, and that it was noffWrinted by Mr. Anderton, nor 

had he any manner of Hand in it, or any Communication at that Time with thoſe Printers; and if both the Books were printed 

with the ſame Letter or Character, then I think it is a pretty fair and clear Ifference; That he printed neither of the ſaid Books, 
and conſequently ought, upon this Evidence, to have diſchar 
in this Caſe? Is one Man to be hang'd for another's believing? Malice is put to its Shifts, when without any Colour of 

Evidence it is forced to beliewe,a Man out of his Life. But if ſuch Evidence as this ſhall be look'd on as good and ſatisfaftory in 

Matter of Life, I think the whole Society of Printers are deeply concern'd in it, and that they are all in very dangerous 

Circumſtances; for I am aſſured by-a very underſtanding Printer, that there is not a Printing-Houſe in Town, but hath of the 

ſame Sort of Letter ot Character, ſo that apon ſuch an Oath as this, any or all the Printers of the Town might have been taken, 

and whom they thought fit hang'd. For there is none of them but had Characters as ſuitable to the Book, as that which was 
ſworrf®to; and if it had been ſeized, and thus ſworn to, they were as liable to be hang'd as Anderton. At this Rate the 
Government need not give themſelves the Charge of a Meſſenger of the Prefs, nor the Trouble of ſuch frequent Searches; but 

as ſoon as any Seditious or Treaſonable Pamphlet comes 1 it is but going to the next Printer's, and ſeizing his Letter, and | 

_— found ſome of the ſame Sort of Character, to get a Couple of Rattle-headed Fellows to ſwear it, and hace him; and 

thus they may pick and chuſe what Printers they pl o hang 
Sroʒuden was made Choice of, for his notoriouſly known Matice agaiuſt the Priſoner. See Au Appeal of Murder, P. 13 and 1 


% 


But be the Matter true or falſe, what ſignifies beliewi 


Was ever ſuch a wiſe Oath made by Two Printers? But 
\ * 
I, As ww 


* 
, 


1693: © at the Old- Baily, for High Treaſon: 


1. As to the Compaſſing, or Imagining the 
Death of the King and Queen, my Lord Coke 
ſaith expreſly in his 3 ft. p. 6. That it is the 
very Rule of the Act, that 4#us non facii Reum, 
niſi Mens fit Rea; and if the ſaid Act be. not 
within the expreſs Words of the Act, then by 
Force of a Clauſe hereafter, viz. Et pur ceo que 
pluſers auters ne, it cannot be adjudged Treaſon, 


until it be declared Treaſon in Parliament; 


which is the Remedy which the Lawmakers have 
provided in that Caſe. , - _. 

2. As to the Levying War, be Jays, p. 9. 
That a Compaſſing, or Conſpiring to Levy War 
is no Treaſon; 2 there muſt be a Levyin 
War in Fa#io. Pag. 10, be ſays, In citing the 
Lord Dyer'sCaſe, in Sir V. Throgmorton's, that du- 
ring the Life of the Queen, viz. Elia. a Con- 
ſpiracy to Levy War was High Treaſon, tho' 
no War Levied: But when Bradſhaw and Bur- 
ton, and others, were Indicted of High Trea- 
ſon, for Conſpiring to make War, it was reſfol- 
ved by all the J udges, that it was no Treaſon 
within the 25 £9. 
are Levie Guerre: An Actual Rebellion, or In- 
ſurrection, is a Levying War within this Act; 
as if any with Strength and Weapons invaſive 
and defenſive; doth hold and defend a Caſtle or 
Fort againſt the King and his Power; that is 
Levying War within this Statute. | 

3. Adhering to the Enemies of the King and 
Queen. This, my Lord; in the ſame p. 10: he 
likewiſe explains; viz. in giving Aid and Com- 
fort to the King's Enemies within the Realry, 
or without, Delivery, or Surrender of the King's 
Caſtles, ot Forts; by the King's Captains thereof, 
to the King's Enemies within the Realm, or 
without, for Reward, This, ſays be, is adhering 
to the King's Enemies, and declared Treaſon 
by this Act: And for this, my Lord, he cites 
ſeveral, acknowledged Authorities and Acts of 
Parliament. | 

4. As to the Proof of theſe, or any of theſe 
Particulars, the {aid Lord Coke, p. 12. explain- 


ing this Branch of the Statute, Et de ceo Prova- 


blement ſoit attaint per overt Fait per gens de lour 
Condition, ſaith- tht, which, Gentlemen of the 
Jury, I beg of you take particular Notice of. 
In this Branch; ſaith he, four Things are to be 
obſerved; but I ſhall only take Notice of three, 


. , firſt, this Word Provablement; probably, i. e. 


upon direct and manifeſt Proof, not upon con- 
jectural Preſumptions, or Inferences, of Strains 
of Wit; but upon good and ſufficient Proof. 
And * the Adverb, Provablement, proba- 
bly, hath a great Force, and ſignifieth a direct 
and plain Proof; which Word, the King, Lords 
and Commons in Parliament did uſe, for that 
the Offence was ſo heinous, and was ſo heavily 


and fo ſeyerely puniſhed, as none other the like; 


and therefore the Offender muſt probably be At- 
_ tainted; which Words are as forceable as upon 
direct and manifeſt Proof. Note, ſaith be, The 
World is not Probably, for the Commune Argu- 
mentum might have ſerved; but the Word is Pro- 
vabh be Attainted: And pag. 26, he tells_ us, 
That Two Witneſſes are required, and I re- 


member, ſaith be, no Authority in our Books 


tb the contrary; and the Comingg Law herein 
is upon the Law of God, expreſt 
both in the Old Teſtament and the New. In 


ore duorum aut trium Teſtium peribit qui interfi- ' 
cietur. Nemo occidatur uno contra ſe dicente © 


3. for the Words in this Law ' 


Hundred Years | 
of 25 E. 3: and therefore impoſſible to be ex- 


were abrogated in another. So that the 
' was Treaſon, and what not, became ſo 


and dangerous, thit the ſafeſt and ſureſt Re- 
medy was by this excellent Act of 1 Mary 


ſhall not judge @ fimili, or by Equity, 
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Teftimonium, M. Brafi. Forteſ. 1 E. 6. 5 E. 6. 11. 
Secondly, This Word Attaint, neceſſarily impli- 
eth that he be proceeded with, and attainted ac- 
cording to the due Corſe and Proceedings of 
Law, and not by abſolute Power, or by other 
Means, as in former Times hath been uſed. 
Thirdly, Per Overt Fait, per apertum Fattum. 
This, ſaith he, doth alſo ſtrengthen the former 
Expoſition of the World Provablement, that it 
muſt be provably by an opeñ Act, which muſt 
be manifeſtly proved; and this manifeſt Proof 
he thus explains: As if, ſaith be, divers do 
conſpire the Death of the Ring; the Manner 
how, and thereupon provide Weapons, Powder, 
Poiſon, Aſſays with Harneſs, or ſending Let- 
ters to put this their Conſpiracy in Execution. 
Theſe, Gentlemen of the Jury, are the Expoſi- 
tions of the unexceptionable Lord Coke, whoſe 
Authority I the rather choſe to rely on, becauſe 
his Learning in the Law, and his Veracity in the 
8 of his Opinion, is univerſally acknow- 


| 7 As to the Fact alledged in this Indictment, 
which is to prove the aforeſaid Crime, or other- 
wiſe the whole Indictment falls to the Ground; 
and that, my Lord, is Printing. Now the Queſti- 
on is, ty Lord, Whether Printing; as ſuch, can 
be conſtrued to be within the Purview of this 
Statute? And I humbly conceive not; © becauſe 
the Statute of i Mary Enacts, That no Act, 
Deed, or Offence, being by Act of Patliamen 


- or Statute made Treaſon; Petit Treaſon, 


E e of Treaſon, by Words, Writing, | 


Ciphering, Deeds, or otherwiſe whatſoever, ſh 


be taken, had, deemed, or adjudged to be High 
Treaſon, Petit Treaſon; or Miſpriſton of Trea- 
ſon, but only ſuch as be declar d and. expreſſed 
to be Treaſon, Petit Treaſon, or Miſpriſion of 
Treaſon, in, or by the Act of Parliament made 
in the 25th Year of the Reign of the Moſt 
Noble King of famous Memory, King Edward 
the Third, or any other Declaration, or Matter; 
to the contrary in any wiſe notwithſtanding. 
Now, my Lord, the World well knows, that 
Printing was not practiſed in England till ſeveral 
the making of this Statute 


preſs'd, and conſequently not Treaſon. | And it 
is likewiſe well known, that Printing was in Uſe 
in England long before the Reigh of Queen 


Mary, and yet this Statute poſitively excepts it, 


as not being mentioned in that of 25 E. 3. 
And my Lord Coke, p. 23, ſays, That before: 
this Act of 1 Mary, ſo many Treaſons had been 
made, and declar'd by Parliament, ſince that of 


25 E. 3. ſome in particular, ſome in general, and 


in ſuch ſort Penn'd; that not only the Ignorant, 


but the Learned were many times trapt and 


ſnared, and Treaſons made in one King's Rei . 
chief before 25 E. 3. of the Uncertainty what 
frequent 


» 0 
abrogate and repeal all but ſuch as are ſpecified 
and expreſſed in this Statute of 25 E. 3. By 
which Law, /ays be, the Safety of the King and 
his Subjects is wiſely and fufficiently provided 


for in ſuch Certainty, as nibil reiAum eſt arbitrio 


Fudicis, And p. 21, explaining the Words, Sem- 
blable Treaſon, he ſays, In this Caſe the Judge 
: Argu- 
ment, 
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ment, or Inference of any Treaſon, High, or 
Petit, for no like Caſe ſhall be adjudged Treaſon, 
High; or Petit, nor no other Caſe; though of 
as high, or higher Nature, ſhall be adjudged 
Treaſon, High, or Petit, as appeareth in the 
Caſe of Parricide. And p. 22, exphining this 
Branch, Que neſt ſperifie paramount: This Word 


ſpecifie, ſaith he, is to be ſpecially obſerved; 


for it is as much as to ſay, particularis'd or ſet 
down particularly, ſo as nothing is left to the 
Conſtruction of the Judge, if it be not ſpecified; 
or particularis'd by this Act. And, my Lord, 
he breaks out into this Rapture, A happy Sanctu- 
ary for Judges to fly to, that no Man's Blood, 
and Ruin of his Family, do lie upon their Con- 
ſciences againſt Law! 
ſtruction by Arguments a fimili, or 4 minori 
ad majus, had been left to the Judges, the Miſ- 
chief before this Statute would have remained; 
viz, Diverſity of Opinions, what ought to be 
adjudged Treaſon, which this Statute hath ta- 
ken away by expreſs Words. And tlie Statute, 
1 Mary, doth repeal all Treaſon, Cc. but only 
ſuch as be declar d and expreſs'd in this Act of 
25 E. 3. wherein this Word, Expreſſed, is to be 
obſerved. And again, my Lord, on theBranch, 
Tanque per D'evant le Rey & fon Parliament. 
By this, ſaith be, it is apparent, that, any like 
Caſe, or other Caſe, ought to be declared by the 
whole Parliament; and ſo it was done by the 
whole Parliament in 3 R. 2. and many other Acts 
of Parliament. Nay, p. 24, be ſays, that no 
former Judgment, Attainder, Precedent, Reſo- 
lution, or Opinion of Judges, or Juſtice, of High 
Treaſon, Petit Treaſon, or Miſpriſion of Trea- 
ſon, other than ſuch as are ſpecified, and ex- 
- preſs'd in the ſaid Act of 25 E. 3. are to be ok 
low'd, or drawn to Example; for the Words 
are direct and plain, that no Act, Deed, or Of- 
© fence, Sc. hal be taken, had, deemed, or ad- 
| Judged to be Treaſon, Petit Treaſon, or Miſ- 
priſion of Treaſon, but only ſuch as be declared 

and expreſs'd in the ſaid Act of 25 E. 3. any 
Act, Statute, Declaration, or Matter to the 
contrary notwithſtanding. But now, my Lord, 
to come a little nearer to the Matter: How can 
bare Printing be deemed in Law an Overt-Act 
of compaſſing, or imagining the King's Death? 
(which is the Treaſon alledg'd,) when *tis fo far 
from neceſſarily proving it, that it is ten times 
more natural to ſuppoſe that the Printer, (who- 
ever he be,) prints for his Gain in his Way, of 
Buſineſs, than out of any intendedly Treaſonable 
Deſign. Beſides, in Treaſon Books, the Law 
ever look'd ſeverely after the Author, or Pro- 
curer, but very little, or not at all regarded the 
Printer as ſuch, being look'd on in Law as a 
meer Mechanick, till the Statute 13 and 14 
Car. 2. c. 33. which makes it an Offence, and 
allows the Puniſhment, which is for the firſt 
_ Offence, Diſability for following the Trade for 
three Years; and for -the. ſecond, a perpetual 
Diſability end a. Fine, Impriſonment, or other 
Corporal Puniſhment, not extending to Life, or 
Limb. My Lord, the very Stile of the Act is, 
An Aft for preventing Abuſes in Printing Sediti- 
. Ous, Treaſonable, and Unlicenſed Books and Pam- 
. pblets, and for Regulating of Printing 

zng-Preſſes, which plainly ſhews, that the Go- 

. verament was at a Loſs . to puniſh Printing, 


as ſuch, before; which the Government could 


not have been at, if the Printer had ſtood charge - 


And if that the Con- 


to conſider of their Verdict. 


Lives, ) put this 


, and Print- 


able before, for Matters and Things contained in 
the Books and Pamphlers he printed. Nay, m 
Lord, the very Statute of 13 Car. 2. c. 1. whi 
made ſeveral Things Treaſon during his Life; 
did not; as I conceive; extend ro the Printer, 


but to ſuch as ſhould procure to be printed the 


Treaſons therein contained. have but one 
Thing more; my Lotd, to urge upon the Mat- 
ter, and that is the Caſe of Agernoon Sidney. | 


| In ſhort, he acquitted himſelf fo well; that all 

indifferent Perſons were abtindantly ' ſatisfied, 
and yet it proved to no more Purpoſe than a 
Wall-Lefture: . 

In ſumming vp the Evidence, two or three 
old muſty, impertinent Precedents were brought 
in, which had nor ſeen the Sun for many A 
the Chief of which was that of Sir John Old- 
caſtle, Lord Cobham, and he might as well have 
urged the Caſe of the Man in the Moon: For 
what was my Lord Cobbam's Caſe to Printing? 
That famous Witklevite lived in the Reign of 
Richard the Second, ſome Scores of Years be- 
fore Printing was thought on, which came not 
into England till the Reign 
venth ; and the Priſoner had very well obſer- 
ved, That what is not expreſſed in the Statute 
25 Edi. 3. (and it is impoſſible Printing ſhould 
be expreſſed there,) is barr'd from being any 
ways adjudged, or interpreted Treaſon,” by the 
Statute, 1 Mary. In ſhort, in ſumming up the 
Evidence to the Juty, every thing was aggra- 
vated to the utmoſt, every little Punctilio was 
made uſe of, which was thought might be any 
thing ſerviceable to beget in the Jury an hard 
Opinion of the Priſoner; the Bed with Wheels 
was not let alone; every little Trifle was fetched 
in, with all the witty Malice imaginable; nay, 
the very Soul of the Man was looked into, and 
the Jury told what was within him; he was an 
ill-minded Man, a diſaffected Perſon; he was no 
Lover of the Government; and that Printing 
was an Overt-AA: So the Jury were ſent out 


After two Hours Debate, the greater Part of 
the Jury became very well inclined to have found 


Not Guilty; but there was one amongſt them 


who loved Miſchicf, and he was for banging 
Men for being Jacobites, not for being Guilty : 


roof. of the Fat; 
guilty, and I will bang a bundred of them for Half 


fo much Evidence. 


When the Jury | appeared, the Queſtion was 


_ aſked, Whether they were agreed of their Verdis? 


A zealous Man anſwered, No. Whereat the 
Court frowned, and ſhewed themſtlves much 
diſpleaſed, when the Foreman of the Jury, (de- 
ſirous that all Men may have fair Play for their 
ueſtion to the Bench, Whether 
the baving thoſe Things by him, without making 
any further Uſe of them, did affect the Priſoner as 
to Life? Now this ' pert 


ueſtion was — 
nent, though . but after * | 


frowning and pouting, the Court anſwered, No. 
But that wiſh not their Buſineſs, they were to 
brett it Printing, and that was a ſufficint Overt- 
A 5 | 4 F | — . 
Some of the Jurymen, by way of Complaint, 
ſaid thus: My Lord, our Foreman is of Opinion, 
4 8 this 


of Henry the Se- 


: 


N - 
EDS LY 


And being fince told of the Severity of their 
Verdict, he readily acknowledged, That the Evi- 

' dence did not amount to the 5 

' but, ſaith he, What of that? I believed be was 


1 69 3. | 
this Fact is net proved. Court. Whether it be proved 
or no, you ought not to determine; the bare finding the 
Books in bis Cuſtody would not be Treaſon ; but the 
Caſe is, Gentlemen, here is a Man that bas 4 Print- 
ing-Preſs, to which no Man has Admiſſion but bim- 
fel; and this Man is found with an Errata, and &c. 
ſo that he muſt needs print the T reaſon. To this a 
Juryman anſwered, *Tis d very frong Preſumption, 
my Lord. And then Baron Powell clenched the 
Nail with this grave Saying, A violent Preſumption 
is as much as if a Man had been there and done it 
bimſelf. | 

Theſe Anſwers being returned to the Queſti- 
ons, the Jury were ſent batk again, where almoſt 
three Hours more were ſpent in debating the 
Matter, before they could come to a Concluſion, 
and then complied, and brought in the Priſoner 
Guilty, The Court told them, That they had 
done like honeſt and good Men, and bad brought 
in a Verdict agreeable to their Evidence. Sen- 
tence according to Courſe, was put off to the 
laſt Day of the Seſſions; in the mean Time the 
Priſoner, that he might either ſave his Life, or 
leave thoſe who ſought his Blood without Excuſe, 
had a Petition drawn and delivered, which is as 
followeth. . 


at the Old-Baily, for High Treaſon. 
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if upon hearing what your Petitioner can fay, 
your Lordſhips ſhall be ſatisfied, Thar your 
&« Petitioner happened to be Convicted through 
* any Error or Miſtake, (as no Man was ever . 
* exempt from Error, and the beſt of Men 
* are always readieſt to confeſs it.) Your Pe- 
<* titioner therefore humbly beſeecheth your 
* Lordlhips Patience, ſeriouſly to read and con- 
** ſider ſome few (of many) Reaſons which your 
„ Petitioner hath heard from others, which he 
herein has ſet down as briefly as he can, as 
tolloweth. Firſt, They lay down, that the 
Treaſon laid in the Indictment, being that of 
the Intent of the Heart, (expreſſed in the Sta- 
tute, by Compaſſing and Imagining the King's 
Death,) requires by Law 1wo Proofs, the 
one of the Fact, the other of the Inference 
and that both theſe muſt be plain: That of 
« Fat, (called the Overt-AR,) muſt be proved 
by direct and | poſitive Evidence, by Two 
«« Witneſſes at leaſt, and not by Circumſtantials 
only, (as this of Printing was againſt your 

Petitioner, there being no poſitive Proof at 
Fall, not ſo much as by One Witneſs, given 
* of his Printing either of the Books laid in the 
Indictment.) And then, that of Fact being 


* 


thus proved, muſt by Neceſſity of Inference 


To the Right Honourable Sir John Fleet, Lord 
Mayor of the City of London, and the reſt of 
the Commiſſioners, for the Goal Delivery ef 
Newgate. 


The humble Petition of William Anderton, a Con- 
vitted Priſoner in Newgate. 


 Sheweth, 


00 HAT whereas your Petitioner has been 

« [ by the Jury found Guilty of Printing 
« the Books laid in the Indictment, and thereby 
« is concluded from Queſtioning the Legal Evi- 
« dence they had for it, though your Petitioner 
« humbly appeals to your Lordſhips Obſervati- 
« ons and Conſciences, whether all that was 
« Sworn, came up to more than bare Circum- 
« ſtantial Evidence of his bare Printing them; 
«which in Caſes of Treaſon, as your Petitioner 
« is informed, has never been allowed. And 
« whereas your Petitioner was adviſed, That 
« bare Printing theſe Books, (admitting the ſame 
«« was proved,) could not by the Laws be con- 
« ſtrued as an Overt-Act of Treaſon in the bare 


„Printer; And your Petitioner requeſted the 


« Court again and again, That this Matter 
« might be argued by his Council, which the 
« Court were pleaſed not to permit. Your Pe- 
« titioner. yet notwithſtanding, not doubting of 
« your Lordſhips Inclinations, not only to do 
« him all Juſtice, but to ſhew him all the Mercy 
« and Favour you can, that may conſiſt with 
«« your Lordſhips Juſtice ; and humbly conceiv- 
ing, That this Court, by further conſidering 
your Petitioner's Caſe, may, even yet, be ca- 
„ pable of Relieving your Petitioner, eſpecially, 


* as evidently and certainly, prove, That the 
** Party in doing ſuch Overt-Act, could intend, 
or imagine thereby nothing leſs than the King” 
Death: And if either of theſe Proofs Gal 
< ſhort of ſuch neceſſary Certainty, ſuch Iadict- 
ment muſt fail, the Law, for great Reaſons, 
regarding only ſuch plain and direct Proofs in 
** theſe great Charges. | 

Now, can a Printer, Quatenus, only the 
« Printer of theſe Books, be thereby inferred to 
Aſſent to, and Approve of the Matters and 
Things contain'd in theſe Books, and that ne- 
ceſſarily too, Quatenus, the Printer? By the 
<* ſame Legal Logick, every Printer may be 
e proved to have in his Heart, and approve of 
* all the Opinions, Notions, and Imaginations, 
contained in all the Books he ever Printed: 
For a Quatenus ad omne valet Conſequentia. _ 

+ *Tis true, (fay they,) Writing and Speaking 
« have, in ſome Inſtances, been accounted as 
«© Overt-Acts, and there might be good Reaſon 
« for it, as a Man expreſſing his own Mind by 
„ his own Writing, and by his own Words, 
„ which, according to the Manner of his Wri- 
ting, or Speaking, may evidently appear to 
« come from his own Heart: And your Petitio- 
* ner doth not doubt, but that the Writing a 
„% Book, as in Cardinal Poole's Caſe, - and the 
Signing the Warrant for the Execution of 
King Charles the Firſt, as in the Caſe of 
the Regicides, which Caſes were ' urged by 
+ ſome of. the Court againſt your Petitioner, 
«© were ſufficient Overt- Acts, to prove the Com- 
« paſſing and Imagining the King's Death. But 
can theſe Inſtances be any thing to the Caſe 
„of a Printer? whoſe Buſineſs it is, as 4 


For Anderton, who is the laſt that ſince the Revolution hath been Executed for High Treaſon of this Kind, there nerd 


„eth no more to.ſhew both the Perjury of the Witneſſes that Swore againſt him, and 


e Severity and Haſtineſs of his Con- 


„ yiction and Condemnatiqn, than that a Perſon Arraign'd, and Condemned ſince at the ſame Place, bath openl conſeſ d 
« and avow'd, that he Printed and Publiſhed the Book, for which Poor Anderton was Caſt and Executed. Nor is it for the Cre- 


dit of thoſe that Sate as Judges, or were upon the Jury, that ſo infamous a Fellow as Stephens, was the Principal Witneſs at 
the Trial, and the Perſon upon whoſe Teſtimony eſpecially the Arraigned was Caſt : For, beſides his being unive 
perpetrate any Villainy, provided he may find Impunity it 7 

r 


« known for a Raſcal, that will be purchas'd to 


whole Behaviour at that Time, when he gave his Evidence, was ſo exceſſive rude and rancorous towards the Priſoner, as 


74 


* might giye any indifferent Man a juſt Cauſe to believe, that he was provok'd by Malice, or ſway'd by Command, and en- 
«« courag'd by Reward, to what he did.” See a Letter to the Right Honourable Sir John Holt, Knt.- Lord Chief Faffice of the 
King's Bench, 


occafioned by the Noiſe of a Plot. The Second Edition, 1694. Page 8 and g. 
'S 


Printer 
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& Printer only, to print the Thoughts of others, 
& being accounted in Law only as a meer Me- 
% chanick, and whoſe End thereby is to get 
Money for his Work. And for turther Rea- 
& ſon in this Matter, they obſerve, That as it 
& doth not appear that bare Printing was ever 
& pretended to be an Overt- Act within 6/at. 28. 
& Fd. 3. ſo when the Parliament of 13 Car. 2. 
carried up Treaſon to the higheſt, for the 
&« Preſervation of the King's Perſon during his 
& Life, and (among other Things, ) particularly 
& therein took Notice of Printing, yet would 
* they not thereby lay ſo great a Penalty upon 
<« the Printers, as, no Doubt, conſidering the 
©« Unreaſorableneſs of Compriſing ſuch Tools 
&« and Mechanicks, within an Act intended for 
« Perſons of higher Deſigns : But this Parlia- 
% ment kept the Printers in their Remembrance, 
&« as intending to conſider them by themſelves 
& jn another Act, as they very ſoon after did; 
« for the fame Parliament, in 13 and 14 Car. 2. 
% made an Act, which, they ſtile, An Ac for pre- 

« wenting Abuſes in Printing Seditious, Treaſonable, 
© and Unlicenſad Books and Pamphlets, and for regu- 

« lating Printing and Preſſes ; and therein, as they 
fix = their Rules and Bounds, ſo they allot 
* them their Puniſhment: Which, for the firft 
1 Offence, is Diſability for three Years; and for 
0 the ſecond, perpetual Diſability, Fine, Impri- 
* fonment, or other Corporal Puniſhment, at 
< Diſcretion. | 


A 


« Wherefore, the Premiſes throughly weighed 
* and conſidered, your Petitioner humbly 
„ implores your Lordſhips, That, in 
«© Fayour of Life, in a new and extraor- 
« dinary Caſe, and that too, of High 
« Treaſon, your Lordſhips would 
« pleaſed to extend ſo much Mercy to 
„your Petitioner, as to ſuſpend your 
Judgment, and pronouncing Sentence 
% upon him, until your Lordſhips ſhall 
* have heard what can be further offered 
* by Council on his Behalf. 


And your Petitioner ſhall ever pray, &c. 


This Petition ſpeaks for itſelf : When the laſt 

Day of the Seffions came, and the Priſoner was 
| aſked in Courſe what he had to fay, Why Sen- 
| tence ſhould not be paſſed upon him? He deſired 
that his Petition might be read; but the Court 


not being willing to take Notice of the Know- 


ledge of any ſuch Petition, thereby to elude his 
Requeſt, he foreſeeing it, had provided one ready, 
and offered it to de read, but no Man daring to 
take and read it, he took the Freedom to read it 
himſelf, and then offered theſe Things further in 
Arreſt of Judgment. 


His Plea in Arreft of Judgment. 


- My Lord, In Arreſt of Judgment, I have 
theſe Things humbly to move. 


1. Whether if a Jury, not being competent 
Judges of the Matter of Fact whereof they are 
to judge, and bring in their Verdict againſt the 
Fro nan 1 N to Law; I ſay, whether 
uggment ought to paſs upon the Defendant be- 
cauſe of that Verdict? | 

2. Whether if a Judge, (who is Council for 


cde Defendant, and therefore indiſpenſibly bound 


3? 


to take particular Cognizance of what the Deſen- 
dant urgeth in his own Behalf, as well as what is 
alledged againſt him,) in ſumming up the Evi- 
dence, doth omit, (out of Forgettulneſs, or 
otherwiſe,) the only material Point upon which 
the whole Indictment is founded, and which the 
Defendant ſo. much urged in his own Behalf; 
and alſo which inevitably led the Jury into this 
Miſtake of their Verdict; whether, I ſay, this be 
not ſufficient to ſtay Judgment ? 

3. Whether any Judge, Sc. can conſtrue 
Printing to be a ſufficient Overt-Ad, till it be ſa 
declared by Parliament ? | 

4. Whether the Stat. of 13 Car. 2. does not 
plainly intimate the contrary ? And likewiſe the 
13 and 14 Car. 2. lately revived ? 


The Priſoner did make it his humble and laſt - 
Requeſt, That theſe Things being Matter of Law, 
be might be allowed Council to plead them, or any 
other Matter of Law, in his Caſe. And he back'd 
his Requeſt with this modeſt Reaſon, That being 
Matter of Law, he thought the Satisfaftion of the 
Judge's Conſcience concerned in it, as well as his 
Life ; but if his Council could be ſatisficd, ar fairly 
over-ruled «in it, ke would acquieſce without mare 
ado. R "iS. 

The Matter now lay wholly before the City 
Recorder, Sir. Salathicl Lovell, who, atter a 
Flouriſh or two of empty Rhetorick, proceeded - 
to pronounce that dreadful Sentence, which the 
Law allots to Treaſon ; to have the Heart and 
Bowels torn out, and burnt, and the Body diſ- 
memb'red, and the Quarters ſet up, or diſpoſed 
as Authority orders. | 

Whilſt Mr. Anderton was preparing for his 
Death, his Friends were ſtruggling for his Life : 
He had many Friends upon the Account of his 
known Ability, Induſtry, and Integrity z others 
were taken with his manly Behaviour, and clear 
Pleading upon his Trial; and many more were 
forward to move in his Cale, in Pity, or Indig- 
nation, at his Uſage. J 

The Queen, (as ſtill upon Occaſion it was an- 
ſwered,) could do nothing without the Council, 
nor the Council without the Queen; if the Coun- 
cil was met, the Queen was not there, or if ſhe 
was there, there wanted ſuch and ſuch of the 
Council, without whom nothing could be done z 
and thus Things at every Turn were ſhuffled off; 
but where the Danger is imminent, and Time 
ſhort, Perſons are willing to watch hard, and 
look out ſharp. Taking this Courſe, his diſcon- 
ſolate Wife had at laſt fo fairly ſer the Council, 
that it was thought they could nat avoid giving 
her a direct Anſwerz for though they were 
reſolved he ſhould not live, yet (the Matter be- 
ing fo warmly debated amongſt all Sorts of Per- 
ſons,) they were not willing to ſay peremptorily 
he ſhould die, To put her by now, this Arti- 
fice ſerved effeftually; a Number of Waiters 
attending about the Council-Chamber, fell foul 
upon the poor Woman in no very courtly Lan- 
guage, reproaching and reviling her, That ſhe 
did not bring her Huſband to Confeſſion: In 
ſhorr, they ſo teazed and plagued. her, that they 
drove her away. | | 

From the Time of his Commitment, to the 
very Moment of his Death, he was of a 


even and ſweet Behaviour, being modeſtly Coura- 


gious; Chearful, without Lightneſs; and De- 
vout without Oſtentation. He made it his e 
| | ticular 
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ticular Requeſt, that ſome Miniſter, ot Miniſters, 
would be with him every Morning and Evening 
to read the Prayers of the Church, and perform 
ſuch other Offices as in ſuch Caſe as his did be- 
long to that Function, which, except one Day 
in the Week, was duly obſerved, and ſometimes 
oftner; for when any Clergy came accidentally 
to viſit him, if they did neglect to offer, he 
commonly requeſted them to pray with him. He 
gave little, or no Entertainment to any Hopes 
of Life, as being ſenſible that it was rather Ma- 
lice, than Matter againſt him; and that a Crime 
may be pardoned, but Malice is not to be ſa- 
tified without the Deſtruction of its Enemy, if 


he once come in its Power. He often expreſs'd 


za great Satisfaction in the Cauſe for which he 
ſuffered, ſaying, That it miniſtred to him both 
Comfort and Courage, and that he doubted not but 
that God would acguit, whom the Court had con- 
demned. As to the Ordinary, (Mr. Smitb,) he 
indeed, in Point of Conſcience, refuſed to Com- 
municate with him, yet mildly and modeſtly tel- 
ling him, that he was deſirous to give him no 
Trouble, and requeſted of him, that he would 
not any ways concern himſelf with him, or about 
him; at which Mr. Smith fell into ſuch an un- 
ſeemly intemperate Fit of Rage, that he reviled 
the Priſoner with bitter Words, and very gene- 
rouſly damned both him, and all the Miniſters 


that came at him, to Hell: But he took it pa- 


tiently, and returned nat the leaſt Word that 
might ſeem to ſound harſhly. As his Wife once 
laid her Hands on his Fetters, and wept, he in- 
treated her to forbear, ſaying, He was leſs than 
a Man that could not bear that; but that ber 
Tears were more grievous to bim than bis Fetters : 
Another time, as he was hanging a Link on the 
Chair, thereby to caſe himſelf ſomewhat from the 
Weight of his Fetters, and perceiving his Wife 
to look very heavily at it, he ſaid chearfully to 
her, My Dear, theſe are my Arms, alluding to 
the Arms of their Family, being Sable, two fingle 
Shack-bolts, and one double, Argent. 


When Tucker told him that the Dead Warrant 


was come, and that he was in it, he gave him 
Thanks for giving him Notice of it, that he 
might be ſure he had now nothing elſe to do, 
but to prepare to Die; ſaying further, The 
Lord's Will be done. He received the Holy Sa- 
crament twice during his Impriſonment; but 
whether it be Cuſtomary, or that they had par- 
ticular Order, the Keepers all, (except Walker, 
who was all along not only Civil, but even Com- 
paſſionate towards the Priſoner,) the Evening 
and Morning before he ſuffered, became exceed- 
ing rugged and harſh, not only to him, but to 
all that came to him; infomuch that his Mother 
and Brother coming that Morning to receive the 


Communion, with him, could neither beg, nor 


buy Admiſſion; and the poor old Woman was 
forced to depart, without joining in the laſt Act 
of Chriſtian Communion with him, or ſo much 
as taking her intended laſt Farewel of him. 
Other very unbecoming Actions towards him 
I could mention, which I ſhall forbear, being un- 
willing to ſet forth that Barbarity which ſome de- 
light to act. When he was brought down to go 
to the Place of Execution, he enter'd into the 
Sledge, and rode along in it with that calm Be- 
haviour and decent Courage, as ſtruck. the Be- 
' holders witff Remorſe and Amazement, and 


made his Enemies. gnaſh their Teeth with Indig- 


5 t 
nation, to ſee him triumph over their Malice 
even in his Death. In his Paſſage all the Way, 
the People rather feem'd ſorrowful, than inclin- 
able to offer any Abuſe, except near St. Giles's 
Church, where a rude Fellow treated him with 
very ſpiteful Language, to which he made no 
Return, but lifting up his Eyes to Heaven, ſaid, 
O fweet Feſus! Heu much more baſt theu ſuffer'd 
for me, and for Mankind ? And ſhall net I learn of 
thee patiently to bear the undeſerv'd Repreaches of this 
inconſiderate Man ? 

As he was coming up to the Place of Execu- 
tion, a Clergyman got up into the Cart to be 
ready to receive him; at which the Ordinary 
ſeem'd to be much incenſed ; for he gave him very 
ill Words, bidding him get down, and ſaying, 
He ought not to be there, nor ſhould he be ſut- _ 
fer'd ; the Miniſter replied little, but ſtay'd ſtill, 
*till (fee how one ill Nature helps another) Major 
Richardſon came up, and with Threatnings, and 
his Cane lifted up, forced him to come down, 
who immediately thereupon applied himſelf to the 
Sherilfs, (for by this Time they were come up) 
when ſome ill Perſon ſuggeſted that he was a Pa- 
piſt, to which the Priſoner preſently anſwer'd, 
Mr. Sheriff, upon the Words of a dying Man, be is 
not, but a Miniſter of the Church of England. 

The Ordinary made all the Oppoſition he 
could; but the Sheriff granted the Priſoner's Re- 
une bidding the Ordinary hold his Peace, and 

aying it was a Thing never deny'd to a dying 
Man. Being in the Cart, and allo the Priſoner's 
Brother, he uſed an Office which ſeemed: to be 
collected out of ſeveral Offices in the Common- 
Prayer Book, with ſuch ſmall Alterations as 
might ſerve to adapt them to the preſent Occaſi- 
on; being ſince aſk'd the Reaſon, he ſaid that he 
did it both for the Authority of the Thing, and 
alſo to avoid any Cavils that might be made ar, 
or any Snares that might be Jaid for, any of his 
own Conceptions. But when he came to mention 
the Creed, he put theſe particular Queſtions to 
the Priſoner : Do you believe theſe Articles which you 
are now about to rehearſe with me, to contain that 


Faith which bath all along been received by the Charch 


of Chriſt ? And particularly Ly the Church of En- 
gland? And 1s this the Faith wherein you die, 
and wherein you hope for Salvation ? The Priſoner 
making Anſwer, I do ſo believe, and am now 
ready to die in that Faith, and in that Faith 
hope for Salvation. Then ſaid the Miniſter, 
ſo, ſay after me : Then they repeated the Cr 
railing their Voices ſomewhat higher than ordi- 
nary z after that, the Miniſter aſk'd him ſeveral 
Queſtions concerning his Repentance, his Chari- 
ty, his Endeavours of Reſtitution for any Wrongs 
by him done, his forgiving of others any Wrongs 
done to him, and the like. And then, at the 
earneſt Requeſt of the dying Man, he denounced 
the Abſolution, then proceeding to divers other 
Prayers, they concluded with that Sentence in 
the Office for the Burial of the Dead: O holy 
and merciful Saviour, thou moſt worthy Fudge eter- 
nal, ſuffer me not at my laſt Hour for any Pains of 
Death to fall from thee. This being over, the 
Miniſter, (whether that he could not endure to 
ſee the Man die, or that he would not communi- 
cate with the Ordinary, or for ſome other Reaſon 
beſt known to himſelf,) after he had particularly 
embraced Mr. Anderton, fervently recommended 
his Soul to God, and taken his laſt Farewel of 
him, went down out-of the Cart. The _— 
civilly 
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civilly commanded a Way to be made, and were „ found; but I was an ill Man, and that was 


readily obey'd, he paſſing through the Crowd, 
not only with Eaſe, but Reſpect. During the 
Time the Priſoner was at his private Devotions, 
an Order came to remit the Quartering of his 
Body, which being by ſome thought a Reprieve, 
it was handed to him, and having read it, and 
finding it no more, he return'd it, * I thank 
you, Mr. Sheriff, the Will of the Lord be done. 
Having Leave from the Sheriffs to ſpeak his 
Mind, if he had any thing to ſay to the People ; 
he began to ſpeak, but being troubleſomely inter- 
rupted by the Ordinary, and alſo finding he could 
not be heard, he deſired a Speech he had prepared, 
might be taken out of his Pocket, and given to 
the Sheriffs, to be by them printed, which is as 
followeth : : 


To my Countrymen, 


» 12 and Property hath for ſome Years 
75 made an hideous Cry in theſe Kingdoms, 
* and nothing more than the Rights and Privi- 
& leges of the Subject is the Pretence of our 
* preſent Deliverers; and doubtleſs it was for 
the Sake of theſe that ſo many of my infatu- 
„ ated and blind Countrymen rebell'd againſt 
e their lawful and injur'd Monarch, whilſt Re- 
„ ligion (Rebellion's Umbrage) was made the 
« Covert of the hidden Deſigns of thoſe who 
« have now demonſtratively ſhewn, that they 
& ſought nothing leſs than our Ruin: And that 
<* theſe were only Pretences to gain their Ends, 
the very blind, although they cannot ſee, yet 
« mult certainly feel it. Under the like Pretences 
* do our Deliverers ſtill continue to deliver us 
<« even from what they pleaſe, that they think 
„ will but in the leaſt help to effect what they 
« came for: Under the Notion of the Neceſſity 
« of a War, they deliver us from our Money, 
«-and from our Traffick and Commerce, by 
„Which ſo great a Part of the Kingdom is ſu- 
“ ſtain'd: Under the Notion of carrying it on, 
« they kidnap our young Men, the Flower of 
„ our Kingdom, and directly contrary to Law 
« tranſport them; and to ſave their own Foreign- 
« ers, put them in the firſt Onſets of their 
« Battles, as the Heathens did the Chriſtians of 
« old, that their Enemies Swords might be 
« blunted with killing them, before they came 
« to encounter them: They exhauſt all our 
Stores both for Sea and Land, and carry away 
« all our Artillery; and if any Man ſeem but to 
« diſapprove of theſe their Proceedings, under 
« the Notion of Law, they murder him : Nay, 
« if they do but ſo much as ſuppoſe him not to 
« be on their Side, he muſt be a Traitor, and 
© no Matter what the Law ſays, they ſay he 
+ ſhall die. | 

« Can any Thing be more plain to demonſtrate 
* this, than my preſent Caſe? My ſuppoſed 
Crime was Printing, and all that the Witneſſes 
could perſonally ſay againſt me, was, That I 
was a Man againſt the Government, and had 
« called the Prince of Orange Hook-noſe, tho? 
I proteſt I never did; not one of them could 
« ſay, nor did they offer to ſay, that I ever 
printed the Books of which they accuſe me, 
or procured them to be printed, or publiſh'd 
any of them, or that the Materials were mine, 
or that I hired the Room where they were 


This Trial here ſpoken of, is the foregoing one, printed in the Seſfions-Paper of that Time. 


« ſufficient : By which 'tis plain, that they were 
*« reſolv*d, right or wrong, to have my Lie. 
© That they deſign'd not to try, but to con- 
&« vict me, is as plain; for they refuſed poſitively 
&© to allow me Counſel to ſuch Matters of Law, 
e as was never refuſed to any before; and tho' 
« T cauſed ſeveral Statutes to be read, ſome to 
„prove that there muſt be Two Witneſſes at 
„ leaſt to the Fact; others, that though there 
„ had been Two, as there was not one, yet po- 
« ſitively declared that it was not Treaſon : Nay, 
the very laſt Seſſion of Parliament was it enact- 
« ed, That the Printer of ſeditious and treaſon- 
& able Books ſhould for the firſt Offence be pu- 
« niſhed no otherwiſe than not to follow his 
« Trade for three Years, and for the ſecond Of- 
t fence, never to follow it more, and ſuch far- 
te ther Puniſhment as ſeemed fit to the Court, 
* not extending to Life or Limb. Now though 
% mine (had it been proved) had but been the 
« firſt, yet you ſee, contrary, and in direct Op- 
&« poſition to the Law, they make it High Trea- 
% ſon: And when the Jury could not agree to 
« find me guilty, and came down to aſk the 
« Court, Whether the finding theſe Things 
« there, and ſuppoſing them to be mine, ſince 
« jt could not be proved that I printed theſe 
« Books, or had made any Uſe of them, could 
C affect my Life? I ſay, when the Jury aſk'd this 
* Queſtion, and the Lord Chief Juſtice Treby 
told them poſitively, No, it did not; yet with- 
« al he told them, That that was not their Buſts 
<« neſs, their Buſineſs was to find me Guilty of Print- 
% ing: And while they ſtay'd, the Court frown'd 
C upon them to that Degree, that the Foreman told 
<« them, he was not to be frighted ; upon which 
« they publickly reviled them, calling them, 10 
% Men, ill Subjects, and a Pack of Knaves; and 
« fo terrified them into a Compliance. That 
« this is true, thole who were near know too 
« well, although the partial Writer of the Tri- 
e als hath moſt perfidiouſly publiſhed not only 
« an unfair, imperfect, and lame Account, but 
« hath alſo ſtuffed it with downright Untruths 
« and Falſhoods, and left out whatſoever made 
© for me; not ſo much as mentioning the Con- 
«traditions of the Witneſſes in what they did 
<« ſwear, their ſwearing to ſome Things that made 
% for me, and when | took hold of them, they 
« denied them; nor hath he, in the leaſt, told 
« the World of the Judge's over-ruling whatſo- 
e ever I offer'd, without giving any other An- 
<« ſwer than that it ſoould be ſo, becauſe they would 
« have it ſo; with many other ſuch Things, 
& which the conſcientious Auditors can teſtify, ® 
„% And now I pray conſider where is this Li- 
<« berty and Property? Where the Rights and 
„ Privileges of the Subject? Nay, where the 
% very Laws themſelves? And conſequently 
e where is the Security of any Man? Why, even 
&© in the Deliverers Pockets, where your Money 
„ js, and where alſo, without all doubt, if you 
look not well to yourſelves, your Eſtates, e'er 
long, will be likewiſe. What are the Pro- 
e ceedings but Arbitrary in a ſuperlative Man- 
„ ner, and ſuch as no Reign ever produced be- 
© fore? Theſe were they you were heretofore 


* 


only afraid of, being jealous without juſt 


&© Cauſe; but now you ſee them actually come 


« upon 
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2. I hope you yourſelves will put a 
« — — by tend theſe Proceedings be- 
« fore the Parliament, for had it been fitting at 
<« this preſent, theſe Proceedings durſt not have 
<« been practiſed; and I pray God to put fo 
«i an End to them, that as I am the 
« firſt, ſo I may be the laſt that may ſuffer by 


« them. 


] have hitherto lived a Member of the Or- 
« thodox Church of England, as by Law elta- 
« bliſhed, and I declare I no; die in the Unity 
« of the ſame: Therefore, according to its Diſ- 
« cipline, I hold myſelf obliged to aſk Pardon 
« of the whole World, of every particular Perſon 
« whom I have any ways offended; and I do 
« freely and ſincerely forgive every one that has 
« offended me, particularly my moſt falſe and 
e perjured Witneſſes, and among them more 
4 particularly Robin Stephens, my moſt unjuſt 
„ and unrighteous Judges, and my repenting 
4 Jury; and I pray God may not lay this their 
« Sin of wilful Murther to their Charge at the 
« General Bar, where they ſhall appear as Crimi- 
« nals, and not Judges. 


« May the Almighty bleſs, preſerve, proſper 
« and reſtore our Sovereign Lord King James, 
t to the juſt Poſſeſſion of his indubitable lawful 
* Crowns; ſtrengthen him that he may vanquiſh 
« and overcome all his Enemies here on Earth, 
« and crown him with eternal Glory hereafter: 
And that he may never want Heirs to inherit 
« his Crown, bleſs, I beſeech thee, O God, his 
% Royal Highneſs the Prince of Wales, and give 
« him ſuch a numerable Iſſue, that there may 
« never want one of his Loins to ſway the Scep- 


Nc 


“ters of theſe Kingdoms ſo long as Sun or Moon 
« endure. Amen. Amen. 


June 15, 1693. 


During the Time that the Ordinary buſied 
himſelf, he was obſerved not to mind him, but 
to employ himſelf in his private Devotions, and 
after the Delivery of his Speech to the Sheriffs, 
his Cap pulled over his Eyes ready for Execu- 
tion, he pray'd thus; © Moſt great and moſt 
* merciful. Lord God! Do thou look down upon 
me thy poor unworthy Servant in this Hour 
of my great Extremity, and have Mercy upon 
me. Sweet Jeſus, receive my Soul into thine 
« everlaſting Kingdom, for into thy Hands do. 
I commend my Spirit, becauſe thou haſt re- 
„ deemed it, O Lord God of Truth! Come 
Lord Jeſus, and receive my precious Soul; Fa- 
ther of Mercy, have Mercy upon me; O God 
the Son, Redeemer of the World, have Mercy 
* upon me; Lord, comfort and ſupport my Soul 
< in theſe my laſt Minutes; come ſweer Jeſus, come 
quickly, and fave me ſweet Jeſus; by thy moſt 
— 2 Blood, by thy Agony and bloody 
Sweat, and by the coming of the Holy Ghoſt, 
O Lord, do thou deliver me.” Here the Or- 
dinary put in, ſaying, you muſt give a Sign when 
you are ready; whereupon the Sheriffs 'charged 
him not to interrupt him; and as he was proceed- 
ing, his Siſter deſired to ſpeak to him, which was 
granted; who kiſſing him, and weeping over him, 
ſaid, Be of good Comfort, though there is no Par- 
don for you bere, yet there is above. So when they 
had taken a Chriſtian Leave of each other, he 
returned to his Devotions, when after a ſhort pa- 
thetical Prayer, conſtantly calling upon his Savi- 
our, the Cart drove away. | | 


William Anderton. 
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XLVIII. Proceedings before the Lords of the Conei, and 


Admiralty; in Relation to 


the Trials of John Golding, 


Thomas Jones, John Ryan, Darby Collins, Rich. Shivers, 
Patrick Quidley, John Slaughter, and Conſtantine De Hartley, 


as Pirates, though acting under Ning 


ames the Second 


Commiſſion. September, 1693. 5 Will. & Marie. 


INCE the Commencement of King Wil- 
8 liam's War, ſeveral Privateers having been 

en and detained in Priſon, acting by King 
James s Commiſſion, it was reſolved, about Juh, 
1692, by the Lords of the Privy Council, That 
they ſhould be try'd as Pirates, having no Com- 
miſſions from Kings or Sovereign Powers what- 
ſoever; and accordingly, about November, 1692, 
the Lords of the Admiralty ordered Dr. Oldiſb to 
proceed againſt them as Pirates ; but he declined 
the doing thereof, and gave his Opinion in Writ- 
ing under his Hand, That they were no Pirates, 
nor ought to be proſecuted as ſuch : Upon which, 
September, 1693, Dr. Oldiſh was ſummon'd before 
the Cabiner Council, with Sir Thomas Pinfold, 


Vor. 


Dr. Newton, Dr. Walker, Dr. Littleton, and Dr? 
Tindall. N 1 

The Lords of the Council preſent, with the 
Secretaries, the Earl of Nottingham, and Sir 
Jobn Trenchard, were the Earls of re 
and Pembroke, and the Lords of the Admiralty. 
Mr. Secretary Trenchard demanded the Rea- - 
ſon of his Opinion. Preys. = 

Dr. Oldiſh. Pirates are common Enemies to all 
Mankind, having no legal Authority for what 
they do; but they ſhew a Commiſſion ſigu d J. R. 
dated at the Court of St. Germain s, together 
with Articles and Inſtructions annexed, in the 
ſame Form as Privateers have, giving Caution 
and Security to bring _ and Judgment _ 


- 


- 


© 
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the Court of Admiralty, before Thomas Shad- 
ford, at Breſt, or elſewhere: This does no way 
agree with Piracy, or the Character of a Pirate, 
who is a Robber, and has thereby loſt his Right 
in the Law of Nations. 

Sec. Trenchard. But King James has Joſt his 
Sovereignty, in that he has parted with his 
Crown, and conſequently with the Power of 
granting ſuch Commiſſions. 

Dr. Oli. A King may be depoſed of his 
Crown, but cannot loſe his Right. So ſays 
Grotius, Jus Regis penes ipfius manet, ulcunque 
Poſſeſhonem amiſerit. A King, therefore, in Caſe 
he be depoſed of his Kingdom by the Law, he 
has a Right to War, and if ſo, he has all the 
Ways and Conſequences of War, amongſt the reſt, 
Pignorations and Repriſals, which is a Power of 
granting Letters of Mart and Repriſal. 

Sec. Trenchgrd. This may be Law, in Caſe 
where the King is depoſed ; but what if the King 
abdicates ? f 

Dr. Oldiſb. If he did really abdicate, as did the 
Emperor Charles the Fifth, or the Queen of Swe- 
den, then he is no other than a private Perſon, 
and cannot legally grant any Commiſſion. But 
whether a Privateer, acting by Commiſſion grant- 
ed him de fan by King James, not knowing 
that he had abdicated, whether ſuch an Error will 
excuſe 4 Pena delifii? For that a reputable Power 
is equivalent to a real one in ſuch a Caſe. 

Sec. Trenchard. To clear this, Doctor, we 
muſt examine the Circumſtances of the Caſe, and 
ſee if they be ſuch as may occaſion and induce a 
common Error, whereby many may be deceived, 
as well as Privateers. | e 

Dr. Oldiſb. Tis notorious to us, and all the 
World, that King James was once a lawful 
King, and acknowledged by us, and all the 
World, to be ſo; that when his Army deſerted 
him, he fled to his Ally in France, for Aid; 


then he went into Ireland to recover his King- 


doms, as his Declaration ſets forth, there he 
grants Commiſſions; thoſe who fought under 
thoſe Commiſſions, and were taken, were not 
uſed as Thieves and Robbers, but as Priſoners 
of War; whereby his Claim ſeem'd to be allow'd 
by his very Enemies; and thoſe Perſons who act- 
ted under him in Ireland, were treated as Ene- 
ies, not Rogues, tho' they acted under no King 
ut King James, and by his Command; that up- 
on their Return to France, they repair'd to King 
James, their King, and thought him as well im- 
powered to grant Commiſſions by Sea as Land, 
and upon Receipt of Commiſſions from him, 
came out animo boſtili, as Privateers, non animo 
furandi, as Pirates: That a colourable Authori- 


ty remaining in King James, will excuſe thofe 
who acted. under him, from being Pirates, ſince 
the Abdication was never publiſhed, nor ſo much 
as heard of in France; and ſince in Piracy, 
which deſerves ultimum ſupplicium, if proved, 
all favourable Allowance ought to be made, and 
a general Acknowledgment of a falſe Authority 
in another Country (where the Commiſſions were 
taken) will free them from a felonious Intent in 
taking them, and conſequently from Piracy ; for 
ſo it is, that King James is owned and reputed 
a King in France; and therefore in this Cale *tis 
undoubted Law, munis Error facit jus. 

Lord Devon. What if Tourville ſhould grant 
ſuch Commiſſions to any Engliſhman, were they 
not Pirates who acted under him? ; 

Dr. Oldiſh. No, even the Power of granting 
ſuch Commiſſions being excepted in his Patent, 
yet by common Intendment, as Admiral, he can 
grant ſuch Commiſſions; and as it is not to be 
preſumed, that private Men ſhould look into his 
Patent, ſo neither ought 22 to ſuffer for not 
having ſeen it; *tis ſufficient for them, that he is 
reputed to have ſuch Po-wer. 

Lord Devon. What if Monſieur Pompone, or 
any other Miniſter of State, ſhould grant ſuch 
Commiſſions ? | 

Dr. Oldiſb. Why then it would not be good, 
for by common Preſumption, a Secretary of 
State would not grant ſuch Commiſſions, that 
Power being e tg only to the Admiral. 

Sec. Trenchard, and Lord Faulkland, in great 
Heat. ] — Pray Doctor, let us deal more 
cloſely with you, for your Reaſons are ſuch as 
mount to High Treaſon. Pray what do you 
think of the Abdication ? 

Dr. Oldiſb. That is an odious enſnaring Que- 
ſtion; however it may be, I think of the Abdi- 
cation as you do; for ſince *tis voted, it binds 
at leaſt in England: But thoſe Gentlemen were 
in a _— Country, and knew nothing of ity 
and tho' King James be not King here, yet the 
Colour of Authority remaining, and common 
Reputation of him as King there, excuſes them, 
as I ſaid before. | | 38 © 2 

Sec. Trencbard. What ſay you of the Pirates 
under Anthony, King of Portugal? | 

Dr. Oldiſh. As to the Caſe of the Frenchmen, 
under Anthony, King of Portugal, the Book 


ſays, Traftati ſunt non quaſi juſti hoſtes, ſed 'quaſi 


Pirati qui fub Antonio militant; and the Diffe- 
rence of this Caſe appears in the Reaſon of it: 
For there the Spaniards never owned Anthony as 
King; here it is — otherwiſe, for King 
James was really and truly a King, owned by 
us, and all the World *. 

£ - | ae Sir 


* Dr. Tindall, in his E/ſy concerning the Lese, of Nations, Page 25, 26, 27, 28, 29, and 30, fays, The Occaſion of ſending 


for the Civilians, after ſome 


of them that were conſulted had given their Opinions in 


riting, was, as the Lords told 


Thomas Pinfold, and Dr. Olli, (who had declared that they were not Pirates, without offering to ſhew the leaſt Reaſon why 
they were of that Mind,) to hear what Reaſon they had to offer for their Opin | | EIT 


Then Sir Thomas Pinfold ſaid; It was impoſſible they ſhould be Pirates, 


r a Pirate was hoſtis humant 's, but they were 


not Enemies to all Mankind, therefore they could not be Pirates. Upon which all ſmiled, and one of the Lords aſked him, 


Whether there ever was any ſach Thing 


as a Pirate, if none could be 


te but he that was act in War with all Mankind ? 


To which he did not replys but only 1 — what he had ſaid before. Heſis humans generis, is neither a Definition, or as 


much as a Deſcription of a Pirate, 


but a Rhetofical Invective to ſhew the Odioaſneſs of that Crime. As a Man, who, 


though 


he receives Protection from a Government, and has Sworn to be true to it, yet acts againſt it as much as he dares, 


to be an Enemy to all Governments, becauſe he 


eth, as far as in him lieth, all 


may be ſaid 
overnment, and all Order, by breaking 


all thoſe Ties and Bonds that unit People in a Civil Society under any Government :. So a Man that breaks the common R 


of Honeſty and Juſtice, which are Eſſential to the Well-being 


of Mankind, by robbing but one Nation, may juſtly be termed 


585 8 tak r e eee ee him, as if he had actually robbed all Nations. 
I , 


Doctor 


chat though be had loſt his Kingdoms, he ſtill retained a Rig! 


at the late King, being once a Kin 
2 the Privileges that belong to Soverei 

Rim by one of the Lords, Whether he could produee an Author of any Credit, 

er Right to any, could grant Commiſſions, or had a Right to any of thoſe Privileges, that belong to Sovereign Princes? _ 


had by the Laws of Nations a Right to grant Commiſſions ; 


Princes. It was 


that did affirm, that he that had no Kingdom; 
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Sir Thomas Pinfold 71 what he had to To the Right Honourable the Lords Spiritual and 
fay, declared himſelf of the ſame Opinion. Temporal, in Parliament aſſembled. 


Dr. Newton, and Dr. Walker did not declare ©, 32 % Petia of Tohn Gola: 1 | 
TFC K — Pats Collins, - Richard 
n Brady . - "hl Pl Quidley, John Slaughter, and 
10 have « Hand in G Conſtantine De Hartley, j Priſoners in the 


Dr. Littleton ſaid; That King James now was Marſhalſ 14 — — 
as a private Perſon; we had no War with him, JF 3 iried and conde as Pirates 


nor he with us; or if he defigned to have any, 

AErarium non habet, he is not in a Capacity of bewerb, : 

making War, he can neither ſend nor receive HAT Whereas your Petitioners have been 
Ambaſſadors, and-thoſe who adhere to him, are T lately tried and condemned as for Piracy 
hot Enemies, but Rogues, and conſequently thoſe and Treaſonf# for acting under Commiſſions from 


Perſons are not Privateers, but Pirates. King James, and the King of France: Whereas, 
Dr. Tindall was of the ſame Opinion with Dr. as your Petitioners humble conceive, and are ad- 
Littleton. viſed, they ought not, by the Laws of Nations, 


Dr. Oldiſþ hereupon was removed from his or the Laws of this Land, to have been con- 
Place of King's Advocate, and Dr. Littleton ſuc- demned as for either; but to have been uſed as 
ceeded him, who try'd the Perſons, and con- Enemies and Priſoners of War. | 
demned them. After their Condemnation, they And Whereas there is a Reſerve in the Sta- 
preſented the following Petition to the Houſe of tute of 25 Edw. 3. of Treaſon, That where 

eers, Vis, | any Caſes, in Times to come, ſhall happen before 


that no King would ſaffer thoſe Privileges to be paid tb Chriſtiana, when ſhe ceaſed to be Queen of Swedeland; and that it was 
the Judgment of all the Lawyers, that ever mentioned that Point, that ſhe had no Right to them; and he did hope, that 
thoſe that bad Sworn to Their preſent Majeſties, did not believe the late King had ſtill a Right: And that b Point was 
determined, and would not be ſuffered to be debated there, To awhich he anſwered, That King James was allowed very lately 
the Rights of a King, and that thoſe that ated by his Commiſſion in Ireland, were treated as Enemies, and People that followed 
his Fortune, might fill ſuppoſe he had a Right, which was enough to Excuſe them from being guilty of Piracy. 

One of the Lords then — of him, If any of Their Majeſties Subjects, by Virtue of a Commiſſion from the late King, 
ſhould by Force ſeize the Goods of their Fellow · Subjects by Land, Whether that would excuſe them from being guilty at leaſt 
of Robbery? If it would not from Robbery, Why ſhould it more excuſe them from Piracy? To which he made no Reply. Ther 
the Lords afted Sir Thomas Pinfold and him, Whether it were not Treaſon in Their Majeſties Subjects, to accept a Commiſſion 
from the late King, to act in a hoſtile Manner againſt their owh Nation? Which they both owned it was, (and Sir Thonias PinfolZ 
has ſince, as I am informed, given it under his Hand, that they are Traitors.) The Lords further aſtid them, If the ſeizing the 
Ships, and Goods of their Majeſties Subjects, were Treaſon, Why they would not allow it to be Piracy? Becauſe Piracy was 

ing elſe but ſeizing of Ships, and Goods, by no Commiſſion ; or what was all one, by a void or null one; and ſaid, That 
there could be no Commiſſion to commit Treaſon, but what muſt be fo: To which they had nothing to reply. Only Dr. yg rf 
ended to quote a Precedent, which he faid came up to the preſent Caſe, about Autonio, King of Portugal, who, (as hi 
d,) after he bad loſt his Kingdom, gave Commiſſions to Privateers to ſeize upon all Sp9anjþ Veſſels, whom, as the Spanidrds 
met with, they hanged as Pirates; (fo far his Precedent is againſt him:) But an Author, without naming him, was of Opinion, 
as he ſaid, That if Automo had ever been a rightful King, tha: then the Spaniard: ought not to have treated thoſe, that ated 
by his Commiſſion, as Pirates. This was all that was Gl by the Doctor, in Behalf of the late King's Privateers; upon which 
I muſt beg Leave to make a few Reflections. As to thofe Privileges which were allowed the late Ling in Ireland, they were 
not allowed him upon the Account of any Right, nor was i ati owning that he had any Right to that Kingdom, but barely 
as he was in Poſſeſſion; for then he had Rem licam, Curiam, &e. and conſequently a Right to be treated as an Enemy; and 
not only he, but whoever had been in Poſſeflion, wonld have had a Right to have been uſed after the ſame Manner, and is no more 
than what is pradtiſed in all Civil Wars, where there are juſt Forces on either fide. Theſe Privileges being allowed him 
when he was a publick Perſon, and in Poſſeſſion of . could be no juſt Reaſon to induce any to imagine that they 
would be permitted him when he was reduced to a private Condition; much leſs is it ſuch 4 Preſumption as is ſufficient to ex 
them, who ated by his Commiſſion, from fuffering as Pirates. The very taking a Commiſſion from him, after he was reduced 
to a private Condition, to act againſt their own Nation, was a Demonſtration that the Government was no longer in his, but 
other Hands, who could not reaſonably be preſumed would allow that he had ſtill any Right, or that they that acted by his 
Commiſſion ſhould be dealt with as if ke fill had a _ ; but that they ſhould be uſed as if they ated by no Commiſſion, or 
what is all one, a null or invalidione. Their pret g to believe he has ſtill a Right, is no more an Excuſe in the Caſe of 
Piracy, than of, Treaſon, Neger Traitor may pretend to. | 
n t Dofior is (to fuppoſe no Tor their Commil miſtaken in the very Foundation; for they that 


As to the Story of Antegio 
faffered by the Spaniards as Pirates, were Frexch, Who had not their Commiſſions from Antonio, but from their own King, as 
Alllericus Gintilis, who mentions this Story, Lib. 1. rap. 4. faith Ar FHifloria wincat cot non fuiſſe Piratas, per literas quas 

Regis /ui oftentebant,, rai Regi forwichant,. u Antonio, en viaxims ntonio, guod illos non tangebat. And Contffaggins, who 
is the Hiſtorian he refers to, and who. has 2 an excellent Account of that War, faith it was the Royal Navy of France 
(which is very improbable did act by any Authority but that of the French King's) ſet out, as he Words it, Regis ſub Auſpiciir, 
with which the $p44//6 Fleet engaged, and had the good Fortune, after a long and bloody Fight, to rout it, and took above 
five hundred Priſoners, of which almoſt the fifth Part were Perſons of Quality, whom the Spuniſb Admiral was reſolved to facrifice 
#3 Pirates, becauſe the French King, without declaring War, had ſent theui to the Aſſiſtance of Antonio: Againſt which Pro- 
ceedings the Officers of the Span; Fleet murmured, and repreſented to their Admiral, that they were not Pirates, becauſe they 

ad the French Kin s Commiſſion 3- but That they chiefly infiſted on, was the ill Conſequence it would be to themſelves, who, 
- IF they fell into the Hands of the Prenth, muſt expearthe — Uſage. As to the French King's aſſiſting. Autonis without declarin 

War, they ſuppoſed, that befbre the Sea Pight, the two Crowns might be ſaid to be in a State of War, by reaſon of frequent 
Enga ments they had in the Low-Contries. This is the Account Coneflaggins gives of it, which, how little it is to the Pur- 
pole the Doctor quoted it for, is ſo viſible, hat there is no need of any Words to ſhew,it. But granting (as the Doctor ſu 
— foe Antonid never had any Right, or at leaſt; the Spaniards would never allow he had any, yet It is evident from 

, 


that they allowed im, during Pofleffion, the ſame Privileges as the late King had during the Wat in /reland: And 
if the Spamardi, by the Law of Nations, after Autonio was drivet from his Kingdom, might treat thoſe that acted by his Com- 
miſſion as Pirates, why may not the Buęliſb deal aſtet᷑ the ſame Manner with thoſe that a& by the late * Commiſſion, ſince 
they look on him to be in the ſame Condition as the Spaniard; did on Antonio, without a Ki gdom, or Right to one? What 
Difference can that make, that one had nevet a Right, and the other, though he had once a Right, has loſt it? | 
- Theſe two Civilians, I believe, are the only Perfons preteriding to be Lawyers, that are of ion, That a King without a 

Kingdom, or Right to one, has, by the Law of Nations, à Right to grant Commiſſions to'Pavateers, if they are 
Subjects (as hey hav acknow it) to that King, again whom they, by theit Commiſſions, are to aft. Upon what 
Account can ſuch a Perſon claim theſe Privileges? Or for what Reaſon ſhould Mankind. pay them to him, more than to other 
private Perſons ? Are theſe Privileges like the Charms, or indelible Characters, the Papi: ſay, are inſeparable from the Perſons 
of their Prieſts ?- Which, whatever it be in Becleſiafticals, is no final Bigotry and Phanaticifth in Civil Affairs. And it is the 
height of Folly, Madneſs, and Superſtition, to believe that the People, who have entruſled ſome one among them with Power 
for no other End but for protecting them, can, upon no Account whatever, reſume it. | 

any- 
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any Juſtice, which may be ſuppoſed Treaſon; 
but are not therein ſpecified, that ſuch Juſtice 
ſhall tarry, without going to Judgment, *till the 
Cauſe be ſhewed and declared before the King 
and his Parliament. as, WS 

” And Whereas your Petitioners, at their Trials; 
did humbly inſiſt, and often requeſt the Judges 
that tried them, that their Caſes might be ſpe- 
cially found by the Juries, and that they might 
have Council aſſigned to argue them; and parti- 
cularly propoſed the aforeſaid Reſervation, in the 
faid Statute for Treaſon, to their ſerious Conſi- 
derations; yet nothing of all this could be ob- 
tained from your Petitioners Judges, or prevail 
with them to ſuſpend the condemning your Peti- 


tioners, ſo much as for one Hour: Although no 


ſuch, or ſuch like Caſes as any of your Petitio- 
ners are, (conſidered with all their Circumſtances) 
or have ever, as your Petitioners are adviſed, 
been adjudged Treaſon, as will ſufficiently appear 
to your Lordfhips, (as your Petitioners believe) 
if your Lordſhips will be pleaſed to take into 
your ſerious Conſiderations, your Petitioners 
Caſe hereunto annexed, with the Reaſons added 
thereunto. Your Petitioners therefore humbly 
appeal to your Lordfhips Juſtice, in the Premil- 
ſes; beſeeching your Lordſhips ſeriouſly to read 
and conſider your Petitioners ſaid Caſes, and 
extend your Juſtice and Goodneſs to your Peti- 
tioners, for their Relief, as to your Lordſhips 
great Wiſdoms ſhall ſeem meet, and to interceed 
tor your Petitioners. 

"And your Petitioners ſhall ever pray, &c. 


Our Caſes, with ſome Reaſons and Conſidera- 
tions, humbly offered to your Lordſhips now aſ- 
ſembled in Parliament, why we John Golding, &c. 
lately condemned as Pirates and Traitors, ought 
not, according to the Law of Nations, ſo to have 


n. 

Our Caſe is this: We ſay (as was alſo ſaid at 
our Trial) That we are all Natives of Feland, 
and were in the actual Service of King James, 
and all along acted under his Commiſſions, from 
the Time that the Prince of Orange invaded Eng- 
land, to the Time of the Surrender of Limerick; 
and the Articles made upon that Capitulation, 
ſigned by Lieutenant General Gingle, which were 
ſoon after publiſhed by Authority: That we with 
ſeveral Thouſands more, purſuant thereunto, 
were conveyed, as Enemies, into France, with 
Arms, Horſes, Braſs Guns, Mortar-pieces, and 
Ammunition. That being thus conveyed into 
France, were continued ſtill to act and ſerve 
under King James's Commiſſions, as our King; 
and he all along, both whilſt we were in Fre- 
land, and after we were thus conveyed into 
France, continued to Command or Commiſſion 
us, as his Subjects. And we the ſaid Richard Sbi- 
vers, &c. who are condemned as Pirates, ſay, (as 
we alſo ſaid at our Trial) That the Ship and 
Goods, for the taking of which we were charged 
as for Piracy, we took as Privatecrs, by Virtue 
of a Commiſſion and. Inſtruftions from King 
James, ſigned and dated from his Court at St. 
Germain's in France; where he exerciſes a Regal 
Authority. And we the ſaid Jobn Golding and 
Thomas Jones ſay, That we accepted the King 
of France's Commiſſion, and ated under it, (for 
which we were condemned as Traitors) by the 
Permiſſion and Conſent of King James. And 


we all ſay, (as we likewiſe ſaid at our Trials) 


theſe Realms, cannot legally 


ſeſſor of a lawful King, 


That we never owned or ſubmitted to the Au- 
thority of this Government in any reſpect what- 
ſoever, or ever received any Protection from it, 
or from King William, but all along ſerved as 
Subjects to King James, and Enemies to King 
William ; and were taken as in actual Hoſtility, 
acting under the aforeſaid Commiſſion and In- 
ſtruction, We alſo ſay, that there are many 
Thouſands in Flanders, England, Scotland, and 
Ireland, who have all along, and ſtill do act pro- 
miſcuouſly under King James, and the King of 
France's Commiſſions; and in either Caſe, as often 
as any of them have been taken Priſoners, they have 
been treated as Enemies, and Priſoners of War. 

And our Caſe being thus, we humbly conceive 
that neither by the Law of Nations, or by the 
Law of this Land, we ought to be treated other- 
wiſe, than as Enemies, and Priſoners of War. 

And Firſt, We humbly beg Leave to offer, 
and ſay, that King James was at the Time of 
the Invaſion of England, by the Prince of Orange, 
Actually and Rightfully King of theſe Realms; 
and that by the late Invaſion of England, Kin 
James, and the Prince of Orange, became actu 
Enemies to each other; and that the Soldiers taken 
in Arms by either Party, ought, and were look'd 
on as Enemies, and Priſoners of War. 

That as long as any War continue, the Priſo- 
ners taken on either Side, are Priſoners of War. 

That King James's withdrawing from Eng- 
land, did not put an End to this War, between 
him and the Prince of Orange; and that the War 
in Ireland, was a Continuation of that War. 

That it is lawful for the Subjects of theſe 
Kingdoms, to ſtand by, and aſſiſt their lawful 
King, as long at leaſt as they pleaſe, in any 
War, or Delign, raiſed againſt him, or his Go- 
vernment; and are not compellable to quit 
their Service to ſuch lawful King, ſo long as he 
will continue to act as King, and command 
them as Subjects. | 

That in Caſe of any Invaſion, and Diſpoſſeſ- 
ſion enſuing thereupon, the Subjects of theſe 
Realms are not bound to abide within theſe 
Realms, and ſubmit and become Subjects to the 
Diſpoſſeſſor, at the Peril of Treaſon; but may 
lawfully till attend their King's Fortune and 
Service, if they chuſe ſo to do. 21 

That the Poſſeſſion of theſe Kingdoms, ob- 
tained through any Invaſion, does not either 


alter the Poſſeſſion of, or Right to the Subjects 


Allegiance; for that Allegiance is a natural Re- 
lation, and follows the natural Perſon of the 
King, and is not incident, or appurtenant to a 
Place, like a Villein to a Manour; for this, be 
pleaſed to ſee the great Caſe of the Union of 
Scotland, in Moor's Reports, p. 790, ſolemnly 
conſidered, and adjudged in Parliament. 
That any Diſpoſſeflor of any Lawful King of 
pretend to the Al- 
legiance of ſuch Subjects of ſuch lawful King, 
as never were within his Power, or Subjection, 
or ever recognized, or ſubmitted to him, or had 
any Protection from him, becauſe ſuch can be 
no Debtors to him, and Allegiance ts a Debt, 
and therefore ſuch cannot ſtand accountable to 
any ſuch Diſpoſſeſſor, as for Treaſon; till he is 
ſome way or other poſleſs'd of their Allegiance. 
That the Allegiance of any Subjects of this 
Kingdom, cannot be transferred to the Diſpoſ- 
by the Act of others, 
without ſome Conſent, or Act of their own. 
W 8 That 
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That a King . continue to wage War af- 
ter he is diſpoſſeſſed of his Kingdom, and be 
reputed ſtill an Enemy by the Law of Nations, 
and conſequently all thoſe of his Subjects that 
continue ſtill with him, without transferring 
their Allegiance to the Poſſeſſor, be reputed, and 
treated as Enemies; for it would he abſurd, to 
ſay, That the King may continue in War, where 
the Subjects cannot. N ITS 

That King James having no Ararium, or 
Treaſury, (in Caſe it be ſo,) as has been alledged 
againſt the Validity of his Commiſſion; - is no 
more Senſe, than it would be to ſay, That no 
Prince by the Law of Nations, can continue 
War, bur at his own Charge. Y 

That the War between King William and 
King James continued on, after King James and 
his Forces left Ireland, and that the Articles 
upon the Surrender of Limerick, admit it ſo to 
do, if the permitting ſo many Thouſand Men 
with Arms, Horſes, Guns, and Ammunition, to 
go intd France to King James, to ſerve as Sol- 
diers, Commiſſion'd by him, may be any Proof 
of ſuch Admiſſion. | 

That the ſaid Articles being Sign'd by Lieute- 
nant-General Gingle, Limerick, and other Places 
having been ſurrender'd upon the Faith of thoſe 
Articles, all concern'd in them, ought by the 

Law of Nations, to have the full Benefit of 
them ; and that although they had never been 
atterwards confirm'd. 9 ; 

That King James is ſtill actually in War, and 
in Confederacy with the King of France; that 
many Thouſand Exgliſb, Scotch; and Iriſh, ſtill 
act under Commiſſion from King James, in 
Conjunction with the French Forces: That they 
have hitherto been diſcharg'd, and exchang'd by 
the Confederates, (as Priſoners of War,) though 
taken fighting againſt the Exgliſb that act under 
King William's Commiſſion; and if ſo, Why 
are King James's Commiſſions anull, and nothing 
at Sea? 5 ECDL 3 
That King James and the King of France 
being Confederated together in War againſt 
England, it matters not in the Judgment of the 
Law of Nations, under which of the Confede- 
rate's Commiſſion the Subjects of either acts; 
whether under King James, or the King of 
Frances; but the Enemy without Diſtinction, if 
either Subject act undet either Commiſſion, ought 
by the Law of Nations, to treat them as Ene- 
mies, and Priſoners of War. 3 p75 
That where two Kings join in War againſt 
one another, after one of them has loſt Part of 
his Dominions, (as King James had, when the 
King of France ſent him Forces into Jreland,) 
and ſoon after he became wholly diſpoſſeſſed, 
would it not be abſurd, for any one to ſay upon 
this Caſe, That it was abſurd by the Law of 
Nations, for the one King to aſſiſt or join with 
the other, after that he had loft Part of his 
Dominions? or if he does, that yet notwith- 
ſtanding the War is wholly at an End as to 
the Looſer, and he becomes a private Perſon, 
though never ſo many of his Subjects follow him 
in Warlike Manner by Capitulation from the 
Enemy, or that theſe Subjects are diſabled by 
the Law of Nations, to accept any Commiſſion 


That the Law of Nations, to the Judge- 
ment of which our Caſe only belongs, is the 
Great and Imperial Law of Right and Equity 
that judges of the Rights of Kings and Nati- 
ons, with reſpect to each other, and of the 
1 er of War, and of the Rights of Peace; 
and all Nations with reſpect to this Law, are 
conſidered as one great Corporation; and each 
Kingdom, or Nation, but as a ſingle Member, 
or Part of this Corporation. And therefore this 
Law, or any Rule of Right, or Notion of it, 
cannot be altered, concluded or eſtopp'd by any 
Votes, Ordinances, or Statutes of any particular 
Nation, or Kingdom. 5 3 

That every Lawful Eſtabliſh'd King, in the 
Notion of this Law, has a Right to hold his 
Kingdom, during his Life; and that in Cafe it 
be any ſuch King's Misfortune to be Diſpoſſeſſed 
through any War, or Invaſion, That he has 
Jus Belli pro Regni Recuperatione, and a Right to 
the Aſſiſtance of any other Prince, who ſhall 
think fit to join with him for the Recovery of his 
Kingdom, as being as much his Legal Remedy, 
as for any private Perſon for the Diſſeizing his 
Freehold by the particular Laws of any particu- 
lar Kingdom. F | | 8:4 

That *tis alſo a Notion, and Rule of this Law, 
That no Lawful King can loſe the Name and 
Title of King, unleſs he Reſign, or Abdicate 
his Kingdom; and that every Abdication, or 
Reſignation, ought to be the Voluntary and In- 
tentional Act of ſuch King ſo to do, or elſe that 
it is no Abdication, or Reſignation. That 
every ſuch Abdication, or Reſignation by this, 
Law, muſt appear otherwiſe. to the Judges of 
this Law, than only by a Vote, or Statute made. 
only by the Prince, and Perſons in Poſſeſſion of 
the Kingdom of ſuch ſuppoſed Abdicated King; 
or otherwiſe theſe Judges cannot, by the Law 
of Nations, admit it to be in any Caſe, wherein 
the Writ, or Iſſues of the ſame Caſe, turns upon 
ſuch Abdication : Eſpecially, if ſuch King 
continued to act as a King, and to grant 
Commiſſions as ſuch, &c. For if once ſuch a 
Vote, or Statute, ſhould be admitted as Evidence, 
in our Law, (would theſe Judges ſay,) no Prince 
once out of Poſſeſſion, however he came ſo to 
be, could retain any Right to his Kingdom, or 
the very Name of a Prince, unleſs his Enemy 
would pleaſe to let him; for it would be no 
more than for, the Enemy to Vote that the 
Prince has Reſign'd, or Abdicated, and there 
would be an End of the Prince, and his Right; 
as to be ſure no prevailing Enemy would omit 
to do, if ſuch, or any ſuch Vote, or Law made 
among themſelves, would by the Law of Nati- 
ons, utterly conclude, and unking the diſpoſſeſt 
Prince, and diffolve all Relation berween him and 
his Subjects, as conſequently it miſt do; and 


that therefore, however the Party making ſuch 


Vote, and receiving Protection from the Prince 
in Poſſeſſion, may eftopp' and bound by it 
by their own Acts and Conſents, yet in the Eye 
of the Law of Nations, (which alter, not,) he 
continues in all the Circumſtances and Rights of 
a diſpoſſeſs'd Prince, until he ſhall, appear” to 
have Reſign'd, or Abdicated, according to the 

Laſtly; We mo mbly propoſe, and appeal 
to your Lordſhips — whether the 


Artieles of Limerick, which were produced at 


our Trial, and are ready to produce to your 
Lordſhips, and the very Len Power, (in on 


78 
be had no other,) King James has hitherto had, 
and uſed, of granting Commiſſions, and all that 
have hitherto acted under his Commiſſion having 
been uſed and treated as Soldiers and Seamen 
acting under real and valid Commiſſions, be not 
ſufficient to excuſe us, (who have never been 
within this Kingdom ſince the Beginning of the 
War, *till we were brought Priſoners from the 
Condemnation of Pirates :) And whether acting 
under the King of France's Commiſſion, . being 
in Amity and League with King James, and by 
his Conſent, can be in us Treaſon againſt King 


82 Barney N a 58 55 N 
* ent 


RAE: 


49. Reſolutions of the Houſe of Lords, 


8 


15 A. 
William, who never, in any Reſpect, received his 
Protection, but adhered all along to King James, 
as to our King, and fought againſt King William, 
as King James's Enemy. | | 
Theſe Conſiderations are humbly ſubmitted 
to your Lordſhips, being, as we conceive, 
of the | mary Conſequence to all the Sub- 
jects of Exgland, as the Caſe may ſome- 
times happen. 


However, ſome of them, if not all, were 
Executed. | 


* 


* 


XILIX. RESOLUTIONS of the Houſe of LoR DS on 


ſeveral Books, &c. 1701. and 1702. 


The Vote or Reſolution and Orders made by the 

Lords Spiritual and Temporal in Parliament A 
ſembled, relating to William Fuller, and the 
Books publiſhed by him. * 


Die Lunæ 19 Januarit, 1701. 


Hereas by Order of the Houſe of Peers, 
of the Twelfth Inſtant, William Fuller 
was Ordered Peremptorily to produce before 
their Lordſhips this Day, Mr. Thomas Jones; 
and Mr. Fuller attending at the Door, was 
call'd in, and aſk*'d ſeveral Queſtions relating 
thereunto; but the ſaid Fuller not producing the 
ſaid Thomas Jones, nor making any ſatisfactory 
Excuſe to the Houſe for his not producing of 
him : The Houſe came to the following Reſo- 
lution, viz. 

It is Reſolved by the Lords Spiritual and 
Temporal in Parliament Aſſembled, That in the 
Books Publiſhed by Hillam Fuller, one intitled, 
Original Letters of the late King's, and others, to 
his greateſt Friends in England; the other in- 
titled, Twenty fix Depoſitions of Perſons of Quality 
and Werth, are contain'd divers Falſe, Malicious, 
and Scandalous Matters, reflecting upon ſeveral 
Members of both Houſes of Parliament; which 
are of dangerous: Conſequence to the Govern- 
ment. | 

And thereupon the following Orders were 
made. | 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That the Direc- 
tions of this Houſe given to the Warden of the 
Fleet, the Eighth Inſtant, that he ſhould not con- 


Die Lune 19 Januarii, 1761. Tt is Ordered by the Lords Spiritual and Temporal 
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fine William Fuller further than he uſed to be, be 
ſet aſide and vacated ; and that William Fuller 
ſhall be, and he is hereby committed Priſoner to 
the Priſon of the Fleet. 

It is Ordered by the Lords Spiritual and Tem- 
poral in Parliament Aſſembled, That His Maje- 
ſty's Attorney General do forthwith proſecute 
William Fuller, according to Law, for Writing 
and Publiſhing the faid Falſe, Malicious, and 
Scandalous Matters; and that His Majeſty's ſaid 
Attorney General do alſo forthwith proſecute 
Mr. Peter Buck, and Mrs. —— Baldwin, who 
Printed and Publiſhed William Fuller's ſaid 


Books. + 
Matth. Jobnſon, 
Cler* Parliamentor”. 


The Proceedings and Reſolution of the Right Ho- 
nourable the Lords Spiritual and Temporal in 
Parliament Aſſembl:d, on Saturday the Ninth 
of May, 1702. Upon Part of the Preface to the 
Book, inzitled, The Hiſtory of the laſt Parlia- 
ment, began at Weſtminſter the Tenth Day of 
February, in the Twelfth Year of the Reign of 

King William, Anno Domini 1700. § 
Die Lune 4 Mati, 1702. | 
Omplaint being made to the Houſe, of a 
Paſſage in the Preface of a Printed Book, 
intitled, The Hiſtory of the laſt Parliament, began 
at Weſtminſter the Tenth Day of February, in 
the Twelfth Year of the Reign of King William, 

Anno Domini 1700. ; 
The Paſſage was read to the Houſe, and is 

as follows, viz. | 


in Parliament Aſſembled, That the 


Vote or Reſolution and Orders made this Day, relating to Villiam Fuller, and the Books Publiſhed by him, ſhall be forthwith 


Printed and Publiſhed. 


+ June 23. William Fuller, that branded and infamous Impoſtor, being by 


Matth. Fehn/an, Cler' Parliamentor”. 
an Order of the Houſe of Lords, of the 19th 


of January, proſecuted for Publiſhing two falſe and ſcandalous Libels, the one intitled, Original Letters of the late King James, 
and others, to his greateſt Friends in England; the other called, Twenty fix Drpoſitions of Perſons of Quality and Worth, reflect- 


iug upon ſeveral Members of both 


| ouſes of Parliament, (particularly the Earl of Nottingham). and | 
| thereof, - was brought to the Queens Bench Bar, where Sentence was pronounc'd upon him, That he ſhould appear 


ing fully convicted 
in all the 


Courts of W:fminſter, with a Paper, denoting his Offence ; That he ſhould ſtand Three Times in the Pillory, and afterwards 


be ſent to me Houſe of Correction in London, there to be whi 


next, and that he ſhould remain in Cuſtody, *till he paid a Fine 


p'd, and continued to hard Labour, till the 24th of October 


of rooo Marks. Purſuant to this Sentence, Fuller food 


Three Times in the Pillory, and was moſt unmercifully handled by the Mob at Charing-Cro/5 and Temple-Bar, but was more 


fayourably uſed before the Royal-Excbange. ., Annals of 
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Woura! Anne, Vol. 1. Pag. 53. 
Die Sabbati ꝙ Maii, 1702. It is Ordered by the Lords Spiritual and Temporal in Par 
ceedings of the Houle, in Relation to this Matter, be Printed and Publiſhed. 


iament Aſſembled, That the Pro- 
Matth, Fohrfon, Cler-Parliamentor. - 


And 


a „ : 


— 


1702. on ſeveral Books, &c. 79 


And perhaps there was @ third 7 bing in Proſpect not ſatisfied with what he had ſaid, but thought he 


of deeper Reach than all theſe; which was, That 
ſhould it bave pleaſed God, for our Sins, to have 
ſnatch'd from us the King on the ſudden, by Chance 
of War, er other fatal Accident, during the Tu- 


mult of Arms Abroad, and the Civil Diſorders they 


had raisd among us at Home, and a numerous, 
corrupt, licentious Party throughout the Nation, 


from which the Houſe of Commons was ſometimes 


not free; they might entertain Hopes from the Ad- 
vantage of being at the Helm, and the Afiſtance of 
their Rabble; to bave put in Practice their own 
Schemes; and bave given us @ new Model of Go- 
vernment of their own Projeftion, and ſo to have 
procured 1 themſelves a laſting Impunity, and to 
heve mounted their own Beaſt, the Rabble, and 
driven the ſober Part of the Nation like Cattle be- 
Fo POO | 

That this is no groundleſs Conjecture, will readily 
appear to any conſidering Perſons, from the Treatment 
Her Royal Highneſs the Princeſs of Denmark, the 
Heireſs Apparent to the Crown, met with all along 
from them and all their Party. They were not con- 
tented to ſhew her a conſtant Neglect and Slight them- 
ſelves, but their whole Party were inſtructed to treat 
her not only with Diſreſpels, but Spight ; they were 
buſy to traduce her with falſe and ſcandalous Aſper- 
ions; and ſo far they carried the Afront, as to make 
Her at one Time almoſt the common Subje of the 
Tiitle-Tatile of almoſt every Coffee- Houſe and Draw- 
ing-Room, which they promoted with as much Zeal, 
Application; and Venom, as if a Bill of Excluſion 
had then been on the Anvil, and theſe were the Intro- 
ductory Ceremonies. 


It was thereupon Ordered by the Lords Spiri- 
tual and Temporal in Parliament Aſſembled, 
That Francis Coggan, Robert Gibſon, and Thomas 
Hedgſon, for whom the ſaid Book is mention'd to 
be printed, ſhall, and they are hereby required 
to attend this Houſe, on Saturday next at Eleven 
of the Clock. EIN 

Die Mercurii 6 Maii, 1702. 

The Houſe being inform'd, That Doctor 
Drake own'd himſelf to be the Author of a Book, 
intitled, The Hiſtory of the laſt Parliament, for 
printing whereof ſome Bookſellers are Ordered to 
attend on Saturday next ; and that he defired he 
might be appointed to attend at the ſame Time : 
Thereupon 1t 1s Ordered by the Lords Spiritual 
and Temporal in Parliament Aſſembled, That 
Doctor Drake do attend this Houſe, on Saturday 
next at Eleven of the Clock. 

Die Sabbati ꝙ Mai, 1702. 

After reading the Order made the Sixth In- 
ſtant, at. the Deſire of Doctor Drake for his At- 
tendance this Day, the Houſe took into their 
Conſideration the abovementioned Paragraph. 
After the Reading whereof, Doctor Drake was 
called in, and the Order of the Sixth Inſtant 
read. to him. | 

The Lord Keeper afk'd him what he had to 
ſay concerning the ſaid Book, and the Book and 
the ſaid Paragraph being ſhew'd him, he owned 
he writ the Book, and that Paragraph in particu- 
lar; and he thought he had juſt Reaſon to write 
it, he having heard her Highneſs talk'd of diſte- 
ſpectfully in almoſt every Coffee- Houſe. - 

Then he withdrew. 2 

And after ſome Debate, was call'd in again; 

and the Lord Keeper told him, The Houſe was 


trifled, and required him to acquaint the Houſe 
with the Grounds of his writing that Paragraph. 

He anſwer'd, He found it mentioned in divers 
anonymous Pamphlets publiſh'd at that Time, 
and hoped it was no Hurt to anſwer thoſe Pam- 
phlets, and deſired Time to recolle& what thoſe 
Pamphlets were; and then withdrew. 

After ſome Time he was call'd in again, and 
aſked the following Queſtions, viz. 

If he could charge any Perſon or Perſons in the 
Kingdom, with the Matters aſſerted by him in 
that Paragraph ? gy 
To which he Anſwer'd, That he did not 
know any ſuch Perſon. . | | 
Then he was aſk'd, Whether he had heard 
any other Perſons ſay, That they could charge 
any Perſon whatſoever, with the Matters con- 
tain'd in that Paragraph? _ . 

- ſaid, He did not know of any ſuch Per- 
on. | | : 
Being farther aſk'd, If he had any other 
Grounds beſides the Pamphlets, and what thoſe 
Pamphlets were ? 1 | 

He faid, He had no other Grounds beſides the 
Pamphlets; and named the ſeveral Pamphlets 
following, as the Ground of writing that Para- 
graph, viz. . 3 

The Two Legion Letters; The Black Liſt ; 
The Jura Populi Anglicani; and Toland's Reaſons 
for inviting over the Princeſs of Hanover. 

And being aſk'd, If in any one of theſe Pam- 
phlets there was any thing ſaid about ſetting aſide 
the preſent Queen ? e | 

He anſwer'd, He did not remember there was. 

Then, he being withdrawn, the ſaid Paragraph 
was taken into Conſideration, and it was propoſed - 
to paſs a Cenſure thereupon. 

And after Debate, 3 . 
This Queſtion was put, That 4 Cenſure ſhall 
be now put upon the ſaid Paragraph. 

It was Reſolved in the Affirmative. 

Then this Queſtion was put, That in the Pre- 
face of the Book, intitled, The Hiſtory of the laſt 
Parliament, began at Weſtminſter be Tenth Day of 
February, in the Twelfth Year of the Reign of 
King William, Anno Domini 1700, there are ſeve- 
ral Expreſſions, which are Groundleſs, Falſe, and 
Scandalous, tending to create Jealouſies in Her 
Majeſty of Her People, and to cauſe great Miſ- 
underſtandings, Fears, and Diſputes amongſt the 
Queen's Subjects, and to diſturb the Peace and 
2 of the Kingdom. . _ 

t was Reſolved in the Affirmative. | 
It is Reſolved and Declared by the Lords Spi- 
ritual and Temporal in Parliament Aſſembled, 
That in the Preface of a Book, intitled, The 
Hiſtory of the laſt Parliament, began at Weſtmin- 
ſter the Tenth Day of February, in the Twelfth 


| Year of the Reign of King William, Anno Domini 


1700. (written by Doctor Drake, as he own'd at 
the Bar) there are ſeveral Expreſſions, which are 
Groundlefs, Falſe; and Scandalous, tending to 
create Jealouſies in Her Majeſty of Her People, 
and to cauſe great Miſunderſtandings, Fears, 
and Diſputes amongſt the Queen's Subjects, and 
to diſturb the Peace and Quiet of the Kingdom. 
It is Ordered by the Lords Spiritual and Tem- 
ral in Parliament Aſſembled, That Her Ma- 
jeſty's Attorney General do forthwith effectually 
proſecute the ſaid Doctor Drake, for having writ 
the ſaid Paragraph. | | — 


80 
The Proceedings and Reſolution of the Right Ho- 
nourable the Lords Spiritual and Temporal in 
Parliament Aſſembled, on Tueſday the Twelfth 
of May, 1702. Upon the Paragraphs contain'd in 
Pag. 89 and go, of the Book, intitled, Tom 
DouBLE Return'd out of the Country: Or, 
The True Picture of a Modern Whig, ſet forth 
in a Second Dialogue between Mr. Whiglove 
and Mr. Double, at the Rummer Tavern in 


Queen-ſtreet. * 
Die Martis 12 Maii, 1702. 

HE Order being Read for the Maſter and 
Wardens of the Stationers Company, and 
John Nutt, to attend, to give an Account of 
what they have done in Otder to find out the 
Author and Printers of the Book, intitled, Tom 
Double return'd cut of the Country: Or, The True 
Pidture of a Modern Whig, ſet forth in à Second 
Dialogue between Mr. Whiglove and Mr. Double, 
at the Rummer Tavern in Queen-ftreet. 
were call'd in, and Mr. Nutt ſaid, That Mr. 
Barber, the Printer, gave him the Book to Pub- 
liſh, and they withdrew. 1 

Then the Houſe went into Conſideration of 
the Paragraphs in the 8gth and goth Pages of the 

ſaid Book, which were read, as followeth, viz. 
Whiglove. I find we have miſcarried in one 


great Deſign, the Train would not take, we were. 


very hot upon it juſt before the Parliament met, all 


the Whig Coffee-Houſes rung how neceſſary tas to 


break into the Aas of Settlement, aud to exclude — 
Double. Mum, Whiglove, talk no more upon 
that Subject, I beſeech you, freſh Orders are iſſued 
out, and ſince we are not ſtrong enough to make it 
go, and that on the contrary it has alarm'd and 
frovok'd all ſorts of Men, we are now directed to 
ſay, That never any ſuch Thing was intended by 
our Party, tb, God knows, it was the whole Diſ- 
courſe of all our Clubs. Under the Roſe, this was 
one of thoſe Embrid's that proved Mortive upon the 
3oth of December loft ; but tho" it be not ſeaſonable 
to ftir in it now, never fear our abandoning a 


wicked Deſign, we never quite lay aſide any Mi. 


chief; however, fince it has already open d the Eyes 
of a great many, and weaken'd our Intereſt among 
ſeveral of our own Side, whom (with Grief of 
Mind I ſpeak it) we cannot work up to be guilty of 

fo much Injuſtice, let us take all Occaſions of declaring, 
That we will not violate theſe Als upon any Account 
- whatſoever ; which we may the more ſafely do, becauſe 
you know lis our Principle, not to think that we are 
bound by any Proteſtations we make, either in Private 
or in Publick; and 'tis one of the great Advantages 
we have over the reſt of our Fellow Subjefts, that we 
can Fetter the Conſciences of others, while our own 
are at perfect Liberty. 

Then it was propoſed to paſs the ſame Cenſure 
on theſe Paſſages, as was paſſed on Part of the 
Preface of Dr. Drake's Book. 

After Debate, the Queſtion was put, 

Whether the Houſe ſhall be now Adjourn'd ? 

It was reſolv'd in the Negative. 

Then this Queſtion was propoſed, 

That in the Paragraphs which have been read, 
contain'd in the 8gth and goth Pages of the 
Book, intitled, Tom Double return'd out of the 


49. Reſolations of the Houſe of Lords, 


They 


1A. 


Country, &c. there are ſeveral Expreſſions which 
are Groundleſs, Falſe, and Scandalous, tending - 
to create Jealouſies in Her Majeſty of Her People, 
and to cauſe great Miſunderſtandings, Fears, and 
Diſputes amongſt the Queen's Subjects, and to 
diſturb the Peace and Quiet of the Kingdom. 

Then this Queſtion was put, 

Whether the Words, Groundleſs, Falſe and Scan- 
dalous, ſhall be left out of the Queſtion ? 

It was reſolved in the Negative. 

Then the main Queſtion was put, 

That in the Paragrapbs which have been read, 
contain'd in the 8gth and goth Pages of the 
Book, intitled, Tom Double return'd out of the 
Country, &c. there are ſeveral Expreſſions which 
are Groundleſs; Falſe and Scandalous, tending to 
create Jealouſies in Her Majeſty of Her People, 
and to cauſe great Miſunderſtandings, Fears and 
Diſputes amongſt the Queen's Subjects, and to di- 
ſturb the Peace and Quiet of the — 

It was Reſolved in the Affirmative. 

It is Reſolved and Declared by the Lords Spi- 
ritual and Temporal in Parliament Aſſembled, 
That in the Paragraphs which have been read, 
contained in the 8gth and goth Pages of the 
Book, intitled, Tom Double Return d out of the 
Country: Or, The True Pitlure of a Modern 
Whig; ſet forth in a Second Dialogue between 
Mr. Whiglove and Mr. Double, at the Rummer 
Tavern in Queen-ſtreet, there are ſeveral Expreſ- 
ſions which are Groundleſs, Falſe, and Scanda- 
lous, tending to create Jealouſies in Her Majeſty 
of Her People, and to cauſe great Miſunderſtand- 
ings, Fears, and Diſputes amongſt the Queen's 
Subjects, and to diſturb the Peace and Quiet of 
the Kingdom. 


The Reſolution and Proceedings of the Right Honour- 
able the Lords Spiritual and Temporal in Parlia- 
ment Aſſembled, on Saturday the Sixteenth of May, 
1702, Upon a Pampblet, intitled, Animadver- 
ſions upon the Two laſt Thirtieth of January 
Sermons; One Preached to the Honourable 
. Houſe of Commons: The other to the Lower 
Houſe of Convocation : In a Letter. As alſo 
upon 4 1 5 Ter A Sermon Preach'd on 
anuary Thirtieth, 1705, in King Henry 
35 Seventh's Chapel, before the Reverend 
Clergy of the Lower Houſe of Convocation. 
By V. Binckes, D. D. a Proctor for the Dioceſe 


of Litchfield and Coventry. + 
Die Sabbati, 16 Mai, 1702. 


9897238 being made to the Houſe, of a2 
Pamphlet, intitled, Animadver/ions upon the 
Two laſt 30th of January Sermons; One Preach'd 
to the Honourable Houſe of Commons : The other to 
the Lower Houſe of Convocation : In a Letter. 

After Reading and Conſidering ſeveral Para- 
xx and Places therein, and Debate thereupon ; 
t is Reſolved and Declared by the Lords Spiri- 
tual and Temporal in Parliament - Aſſembled, 
That the Book or Pamphlet, intitled, Animad- 
verfions upon the Two laſt 30th of January Sermons; 
One Preach'd to the Honourable Houſe of Commons : 
The other to the Lower Houfe of Convocation : In a 
Letter, is a Malicious, Villainous Libel, contain- 


It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Proceedings and Reſolution of 


this Houſe, in Relation to this Matter, be forthwith 
abovementioned, ſhall be forthwith Printed aud Publiſhed, 


| rinted and Publiſhed. 
- - + It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, 


Maith. Johnſon, Cler' Parliamentor”. 
That the Reſolution and Proceedings 
 Matth. Johnſon, Cler Parliamentor.. 


1702. 


ing very many Reflections on King Cbarles the 
Firſt, of ever Bleſſed Memory, and tending to 
the Subverſion of the Monarchy. 
It is Ordered by the Lords Spiritual and Tem- 
oral in Parliament Aſſembled, That the Pam- 


phler, intituled, Animadver/ions on the Two laſt 


3oth of January Sermons: One preached before the 
Honourable Houſe of Commons : The other to the 
Lower Houſe of Convocation : In a Letter, ſhall be 
burnt by the Hands of the Common Hangman, 
in the Old Palace-Yard, Weſtminſter, on Friday 
the 22d Day. of this Inſtant May, between the 
Hours of One and Iwo of the Clock in the Af- 
ternoon of the ſaid Day. 


To the Sheriffs of London and 
Middleſex, and every of 
them. 


Die Sabbati, 16 Maii, 1702. 
Hen the Houſe took into Conſideration a 
1 Book, intituled, "A Sermon preached on 
January #he 3oth, 170:, in King Henry the 
Seventh's Chapel, before the Reverend Clergy of the 
Lower Houſe of Convocation. By W. Binckes, D. D. 
2 Proctor for the Dioceſe of Litchfield and Coven- 
Tx nd ſome Parts, or. Paragraphs, out 
of the ninth, tenth, and fifteenth Pages of the 
faid Book being read, as followeth, viz. 
| '% 


And firſt, As to the near Reſemblance between 
tbe "Parties concerned, as well the Aftors as the 
Sufferers, comparing thoſe in the Text, with thoſe 
of the Day. 

And here, one would imagine, the latter were 
reſolved, to take St. Paul's Expreſſion, in the moſt 
literal Senſe the Words will bear, And crucihe to 
themſelves the Lord afreſh, and in the neareſt 
Likeneſs that could be, put him to, an Open Shame. 
If, with Reſpe#t to the Dignity of the Perſon, to 
have been bern King of the 
ought to have ſkreened our Saviour from Violence, 
bere is alſo one, not only born to a Crown, but 


attually poſſeſſed of it. He wwas not only called 


King ) ſome, and at the ſame time; derided by 
ot bers 2 Being ſo called, but be was acknowledged 
by all, io be a King; be was not juſt dreſſed up 
for an Hour or tuo in Purple Robes, and ſalu- 
ted with a Hail King! but the iſual Ornaments 
of Majeſty, were bis cuſtomary Apparel: His Subjects 
owned bim to be their King, and yet they brought 
bim before a Tribunal; -they judged bim; they 
condemned bim; and that they might. not be wanting 
in any thing to ſet bim at naught, they ſpit 
upon him, and treated him with the utmoſt Contempt. 
Our Saviour s declaring that his Kingdom was 
not of this World, might look like a fort of 
Renunciation of his Temporal Sovereignty, for the 
reſent defiring only. to reign in the Hearts of Men; 
but here was nothing of this in the Caſe before us; 
bere was an indiſputable, unrenounced Right of 
Sovereignty, both ' by the Laws of God and Man; 
be was the reigning Prince, and the Lord's Anointed; 
and yet, in deſpight of all Law, both Humain and 


Divine, he was by direft Force of Arms, and the © 


moſt dering Methods of a flagrant Rebellion and 
Violence, deprived at once, of his Imperial Crown 
and Life. 3 ; | 
is Ordered by the Lords Spiritual and 


T 
mentioned, ſhall be forthwith Printed and Publiſhed 
| -+ Afterwards made Dean of Litchfield. 


ON ſeveral Books &e: NA. 


the Jews, was wbat 


emporal in Parliament Aſſembled, 


JI 
— | 


The Fatt of this Day, was fuch a+ vying with 


the firſ Arch-Rebel, the Apoſtate. Angel, Lucifer. 


It was ſuch a going beyond the. Old Serpent in his 
own way of Inſolence and Pride, that it is no won- 
der if he then began to raiſe bis Head, and. ſet 
up for Dominion in this World; when thus warmed 
and enlivened by a fiery Zeal in ſome, and Rage 
in others, to the Degree of Drunkenneſs; thirfting 
after, and ſatiating themſelves in Royal Blood; and 
in which reſpeft only, heated to the Degree of Frenzy 
and Madneſs, the Plea in my Text may ſeem to have 
Jome hold of them, Father forgive them, for they 
know not what they do; 44 of 
After Debate 2 it being propoſed to 
Cenſure theſe Paragraphs; the Houſe came to the 
following Reſolution: 


It is Reſolved and Declared by the Lords 
Spiritual and Temporal in Parliament Aſſem- 
bled, That in the Book, intituled, A Sermon 
preached on January the goth, 170i, in Kin 
Henry the Seventh's Chapel, before the Reverend 
Clergy of the Lower Houſe. of Convocation, by 
W. Binckes, D. D. a Proctor for the Dioceſe of 
Litchfield and Coventry; there are ſeveral Ex- 
preſſions that give juſt Scandal and Offence to 
all Chriſtian People. 

Then it being propoſed to Burn this Sermon, 
this Queſtion was put, Whether this Sermon ſhall 
be Burnt? td A 

It was Reſolved in the Negative. HS 

It is Ordered by the Lords Spiritual and Tem- 

ral in Parliament Aſſembled, That the Reſo- 
ution above recited ſhall be communicated to 
the Lord Biſhop of Liichſeld and Coventry. 


The Reſolution and Proceedings | of the Right Ho- 
nourable the Lords Spiritual and Te in 
Parliament Aſſembled, on Saturday the 16th. of 
May, 1502, pn Two Paſſages. in the. Pam- 
Pblet, intituled, I. Reaſons for Addreſſing 
His Majeſty to invite into Exgland their High- 
neſſes, the Ele&re/s Dawager and the Eleforal 
Prince of Hanover. And likewiſe, II. Reaſons 
for Attainting and Abjuring the pretended 
Prince of Wales, and all others pretending any 
Claim, Right, or Title from the late King 
James and Queen Mary. With Arguments 
for making a vigorous. War againſt France. 5 


N Die Sabbati, 16 Maii, 17032. 
6 being made to the Houſe, of Two 
Paſſages. in the Pamphlet, intituled, I. Rea- 
ſons for Addreſſing His Majeſty to invite into Eng- 
land, their Highntſſes, the EleAreſs Dowager and 
the Electoral Prince of Hanover. And likewiſe, 
II. Reaſons for Altainting and Abjuring the pre- 
pretending 


4? 


tended Prince of Wales, and all others 
any Claim, Right, or Title from the late King James 
and Queen Mary. With Arguments for making a 
vigorous War againſt France. The Paſſages were 
read to the Houſe, and are as followeth, viz. 


1t appears from Hiſtory, that all free People have 
ſet aſide the Children of Tyrants for Reaſons of 
eternal and univerſal Force, as inberiting the Prin- 
ciples and Deſigns of their Parents, bearing an A. 


That the Reſolution and Proceedings above- 
Aab. Johnſon, Cleric' Parliamentor. 


$ It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Refolution od Proceedi chore. 
mentioned ſhall be forthwith Priated and — 0 — 


Vor. VIII. 


Mattb. Johnſon, Cleric“ Parliamentor”. 


Y fettion 


feckion to their Friends, and owing a Revenge 10 
their Enemies, as more likely to graſp at a greater 
Power than even their Parents, the better to ſecure 
themſelves from their Diſgrace, and being under ex- 
traordinary Obligations to thoſe foreign Potentates 
who protected or reſtored them. | 


XXXI. In fine, whether the Abjuration be pe- 
nal or voluntary; ( for I cannot doubt of one or the 
other) I hope Care will be taken that it be tendered, 
as 1 ſaid before, to all manner of Perſons, not ex- 
cepting the King's Majeſty, or her Royal Highneſs 
the Princeſs of Denmark. For all the Securities 
toe give to them, they owe this Security to us. Not 
that I doubt either of them, from which 1 am the 
fartheſt of any Man in the World : But they both of 
them very well know what Stories and Surmiſes our 
Enemies have been attively ſpreading to amuſe and 
intimidate the People; they have whiſpered horrible 


a > eM | 
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82 50. Evidence given at theBar of the Houſe of Commons, 2 A. 


Things of blind and clancular Bargains, but CE. 
SAR's Wife onght to be unſiſpected as well as in- 
nocent. {Hae 


It is Reſolved and Declared, by the Lords 
* and Temporal in Parliament Aſſembled, 
hat. there are in the Pamphlet, intituled, I. Reg- 


"ſons for Addreſſing His Majeſty to invite into Eng- 


land their Highneſſes, the Electreſt Dowager, and 
the Eleftoral Prince of Hanover. And likewiſe, 
II. Reaſons of Attainting and Abjuring the pre- 
tended Prince of Wales, and all others pretending 
any Claim, Right, or Title Now the late King 
James and Queen Mary. With Arguments for 
making a vigorous War againſt France; Aſſertions 
and Inſinuations ſcandalous and dangerous, tend- 
ing to alienate the Affections of the Subjects of 
this Kingdom from Her Majeſty, and to diſturb 
the Peace and Quiet of the Kingdom. 


L. The Evidence given at the Bar of the Houſe of Commons, 


upon the Complaint of Sir 


OHN PAKINGTON, againſt 


WILLIAM Lord Biſhop of Worceſter, and Mr. LLoy, 
his Son. Together with the Proceedings of the Houſe of Com- 
mons thereupon. 1702. 2 A. 228 | 


Lung 2 die Novembris, 1702. 


\ Complaint being made to the Houſe by 
A Sir John Pakington, againſt the Lord 
ſhop of Worceſter, and Mr. Lloyd his Son, 
relating to the Rights and Privileges of the 
Houſe of Commons 

Reſolved, | 

That a Day be appointed to take into Conſide- 

ration the ſaid Complaint. 


Ordered, That the ſame be taken into Conſi- | 


deration upon Wedneſday the Eighteenth Day of 
November Faſtant 


* Mercurii 18 die Novembris, 1702. 


The Houſe (according to the Order of the 
Day) proceeded to take into Conſideration the 
Complaint made by Sir Job Pakington, the Se- 
cond Inſtant, againſt the Lord Biſhop of Wor- 
cefler, and Mr. Lloyd his Son, relating to the 
Rights and Privileges of the Houſe of Commons. 
And Sir 2 Pakington in his Place acquainted 
the Houſe, That he had reduced the Matter of 
the ſaid Complaint into ſeveral Heads, which he 
read in his Place, and are as follows. 


I. HAT ſoon after the laſt Parliament roſe, 
1 the Biſhop of Worceſter took upon bim to 
ſend to me to deſiſt from landing to be elected Knight 


. for that County, and to threaten me, That if 1 
would not defiſt, be fhould think himſelf obliged to 
Speak againſt me to bis Clergy. 

* Mercurii 25 Die Novembris, 1702, 


this Houſe thereupon, 


to renew any 


|; Ordered, That the Evidence given Sir 
Fobn Pakington, againſt William Lord Biſhop of Worcefter, and Mr. Lleyd his Son, be printed; together with the Proceedings of 


II. He ſent fome Letters himſelf, and bis Secre- 
tary ſent others, to ſeveral of his Clergy, «with Di. 
rections to make what Intereſt they could againſt me 
in their ſeveral Pariſhes, and where they could not 
prevail with ſuch who voted fingly for me in the laſt 
Election, to give a Vote for one or both the other 
Candidates, they ſhould defire them to ſtay at home; 
and in order to this, bis Lordſhip ſent them Copies 
of the Fill of thtir reſpatiive Pari ges. 

III. He aſperſed me to his Clergy, branding me 
and my Anceſtors with | ſeveral Vices; and at bis 
Confirmation and Viſitations ſollicited his Clergy to 
vote againſt me, repreſenting me as very unfit to ſerve- 
in Parliament, and threatning them with bis Dif- 
pleaſure, if they did not vote againſt me. | 
I. He aſperſed me and my Anceſtors to ſeveral 
of the Laity, who were bis Tenants, and threat- 
ned them, That if they would not vpte againſt me, 
they ſhould never renew any Eftate under bim, and 
that he would ſet ſuch Marks upon them, that his 
Succeſſors ſhould not fuffer them nor their Children 
more. 

V. Ms. Lloyd, the Biſhops Son, aſperſed me, 
and gave ſcan Chad of D 
Freebolders, whom be ſollicited to vote againſt me, 
and told them, I voted for bringing in a French 
I. 75 5 ibop's Seer 

. iſhop*s Secretary aſperſed me to ſeveral 
Freeholders in the like pred. lea as 
unfit to fit in the Houſe, threatning them with the 
Biſhop's Diſpleaſure; and ſaid, They might as well 
vote for the Prince of Wales a3 ſor me. 


at the Bar of this Houſe, upon the Charge of 


| Paul Jearall, CV Dom' Com 
After 


1702. againſt William Lord Biſhop of Worceſter, &c. 83 


After which, the Witneſſes to the reſpective 
Heads were ſeverally called in and examined at 
ar thereunto, via. | 
—_— William Norton being examined, faith 
That he had a Letter from the Lord Biſhop of 
" Warceſter's Secretary, Mr. Evans, that the Biſhop 
would ſpeak with him; that he went according- 
ly that Night to wait upon his Lordſhip; and 
upon his attending his Lordſhip, his Lordſhip 
told him, That he took it unkindly that he made 
Intereſt for Sir Jobn Pakington ; That his Lord- 
ſhip had ſent his Bailiff to engage Votes for Mr. 
Bromley and Mr Walſh, and he was ſorry that 
this Examinant ſhould be for his Enemy Sir Jobn 
Pakington; and that his Lordſhip would fend to 
Sir Jobn Pakington, to deſiſt from ſtanding for 
Knight of the Shire; and if he would not deſiſt, 
his Lordſhip was to viſit his Clergy, and he 
would ſet Sir Jobn Pakington out in his Colours: 
The ſaid Examinant being aſked, what Reaſons 
his Lordſhip gave, why Sir Jobn Pakington was 
his Enemy, faid, He did not give him any Rea- 
fons, but that his Lordſhip believed he would do 
any thing in his Power to ruin him. 
Mr. Charles Stephens, Rector of Hampton Lo- 
vet, being examined, ſaith, That on the goth of 
laſt, he received a Letter from the Lord 
Biſhop of Worceſter, under his own Hand, to at- 
tend him at Worceſter before his Lordſhip went 
his Viſitation ; this Examinant attended his Lord- 
ſhip accordingly, who deſired this Examinant to 
deliver a Meſſage to Sir =_ Pakington, to deſiſt 
from ſtanding for one of the Knights of the Shire; 
this was in the Preſence of the Chancellorz He 
faid, that Sir Fob» ſhould name any body whom 
he pleaſed, and that his Lordſhip ſhould take it 
very ill if any of the Clergy Voted: for Sir Jobn 
Pakington; and if any of his Tenants did, they 
ſhould not renew their Leaſes in his Time, and 
he would leave ſuch Intimation to his Succeſſors 
as ſhould make them of his Mind; and that if 
Sir Jobn would not deſiſt, he ſhould be obliged 
to Felle againſt him at the Viſitation. This 
Examinant being aſked what Reaſons the Biſhop 
ve for his being againſt Sir John Pakington, he 
fad his Lordſhip urged againſt him the Pamphlet 
written in Defence of the Bill againſt the Tranſla- 
tion of Biſhops: Being aſked if he knew of any 
that had diſperſed any of thoſe Pamphlets; he 
faid, that the Biſhop ſaid, That Sir Fobn Pa- 
Mngtor's Setvants had diſperſed them; but this 
Examinant faith, that he had none given him, 
but half a Dozen which were directed to him, 
he knows not by whom, but believes came 
no further than from Worceſter, being brought by 
one Davies a Carrier, of Wich, as he thinks; be- 
ing aſked ſeveral Queſtions about divers Pam- 
E if he had ſeen them, he ſaid, he had 
ght one ar Worceſter, being a Vindication 
of the Bill againſt the Tranſlation of Biſhops, 
and that he had ſeen another, being a pretended 
Anſwer, which was ſent him in a blank Caſe from 
London, he knows not from whom, and that he 
never diſperſed any, being always cautious in ſuch 
Matters: Being aſked, if that Cover was Frank'd 
with Sir Jobn Pakington's Name, he ſaid, it was 
not. This Examinanat faith, That after Dinner, 
at the Viſitation at Bromſgrove, the Lord Biſhop 
id, every body might expect Juſtice from him, 
t not Favour, if they Voted for Sir Joby 
Pakington. Being aſked, Whether the Biſhop 
charged him upon his Canonical Obedience, he 


ſaid No, but that his Lordſhip told Mr. Boles of 
Hagley, who ſaid he could not Vote as the Bi- 
ſhop deſired him, being obliged by his Patron to 
Vote for Sir Jobn Patington; the Biſhop replied, 
And are you not obliged to me? Have you not 
lately ſworn Canonical Obedience? I am ſure you 
have, This Examinant being aſked, if he had 
any Living, he ſaid that Sir John Pakington had 
preſented him to Hampton Leovet. He ſaid fur- 
ther, That his Lordſhip charged ſeveral Immo- 


ralities upon Sir Jabn Pakington, and being aſked 


the Particulars, faid, he charged him with 
Drunkenneſs, Swearing, and Whoredom. That 
his Lordſhip inſiſted at his Viſitation very much 
upon the Pamphlets, 9 that Paſſage 
about cutting down Wood; and his Lordſhip 
ſaid, that he could give a very good Account of 
that; and that there were divers Paſſages in the 
Pamphlets, reflecting upon ſeveral Biſhops. That 
after Dinner, at the Viſitation at Brom/zrove a- 
foreſaid, his Lordſhip's Secretary, Mr. Evans, 
ſtood at the Door to endeavour to keep every 
body in the Room until his Lordſhip parti- 
cularly ſpoken to them, and was not willing to 
let any one go out but this Examinant. 

Mr. Jobn Cbeatle being examined, faith, That 
he was at the Viſitation at Bromſgrove, in Juby 
laſtz that he met Mr. Evans, the Lord Biſhop's 
Secretary, on the Stairs-head, who preſſed him 
very much to go in to his Lordſhip, which this 
Examinant was unwilling to do; and being de- 
ſirous to know the Buſineſs the Lord Biſhop 
would ſpeak to him of, Mr. Evans told him, my 
Lord expected he ſhould Vote for Mr. Bromley 
and Mr. Walſb. This Examinant told him, that 
he was engaged, for he had promiſed Sir Job 
Pakingion : That the Secretary told him in great 
Anger, That then he muſt not expect to come 
within his Lordſhip's Door any more. He ſays, 
That he is a Receiver of ſome of the Biſhop's 
Rents, and that he voted only for Sir Jabn Pa- 


_ 
ing aſk'd a Queſtion which related to the ſaid 
Election; but that being a Diſcourſe that the Lord 
Biſhop had with him alone, the Examinant ſaid 
he was Receiver of the Biſhop's Rents, and that 
he deſired the Judgment of the Houſe, whether 
it was fit for him to relate that, and then with- 
drew. And the Houſe did not think fit to exa- 
mine him to that Point, but called him in to other 
Matters. | 
Mr. Thomas Wellens, Curate of Affrick and 
Laiſley, being called in and examined about a 
Letter ſent to him by Mr. Evans, the Biſhop's 
Secretary, Mr. Wellens, and the aforeſaid Mr. 
Cheatle, proved it to be Mr. Francis iam, the 
Biſhop's — Hand, The Letter was 
read, and is as followeth. 


Alfrick, 

John Field 
Reynold Barbor 
William Woodcock 
Sam. Hall 

of. Joyner 

ohn Gillam 
Richard Kendrick 
Walter Meeks 
Sam. Mecks 
Tho. Smith 
Fran. Skinner 
Richard Portman P. B 


Lulfley 
Edmund Ki 


* 


W m 


84 50. Evidence given ai the Bar of the Houſe of Commons, 2A. 


Rich. Markham P.W . 
Sam. Smith m_ ; 


Chriſtopher Gorey 


1 Morceſter, 30 June, 1702. 
Mr. Wellens, _ : 

0 Lord finds that the Freeholders at 
8 Alfrick and Liulfley Voted as above, the 
© laſt Election, Twelve of them ſingly for Sir 
Jobn Pakington. His Lordſhip does not think 
him a fit Perſon to repreſent the County in 
Parliament, for many Reaſons, and therefore 
« defires you'll uſe all the Intereſt you have in the 
© Gentlemen above to Vote for Mr. Bromley and 
Mr. Walſh, and in Caſe they are ſtill engaged 
for Sir John P. if they do Vote, deſire them 


© to give a ſecond Vote either for Mr. Bromley or 


Mr. Walſh, or rather to ſtay at Home, and 
© ſo not Vote at all: Whatever Service you can 
do in this Affair, will be very kindly taken 
* by his Lordſhip. If there be any other 
© Freeholders that did not Vote at laſt Election, 
* his Lordſhip deſires you'll endeavour to prevail 
with them to Vote for Mr. Bromley and Mr. 
* Walh. I am 


Your Friend and Servant, 
Fra. Evans. 


For the Rev. Mr. Wellens, Curate of Alfrick 
and Luifley, Theſe, 


The ſaid Mr. Wellens being farther examined, 
ſaith, That ſome Time after, he met Mr. Evans 
at Worceſter, and told him he had received his 
Letter, but that it came too late, his Neighbours 
being engaged before. 

Mr. Thomas Pountney, Rector of Fladbury, 
being examined, faith, That he did receive a 
Letter from the Lord Biſhop of Worceſter, by 
one Taylor, an Apparitor; and the Letter being 
ſhewed him, he owned it to be the ſame Letter, 
ſigned by his Lordſhip's own Hand. He faith, 
That he ſhewed the Letter to Mr. Hodge, as the 
Biſhop deſired him in the ſaid Letter, The Let- 
ter was read, and is as follows, viz. ' 


| Hartlebury, July 29, 1702, 
SIR, | 


c 2 hink I have more Reaſon to hope for 
c ſomething of Conſideration from you, than 
© from moſt others of the Clergy of this Dioceſe, 
and ſomething alſo more from the Freeholders 
© in your Pariſh, than in moſt other Parts of the 
© County; and therefore I thought I had Reaſon 
© to take it ill of your Neighbours, that they 
© ſhould give their Votes as they did, for the 
© chooſing of Sir F. Pakington to be Knight of 
© the Shire, when, in order to that very Election, 
he had publiſhed Two Libels, full of horrible 
Lies, againſt myſelf, and ſeveral others of the 
© Biſhops, that had never given him the leaſt 
* Provocation. This grieved me much, but yet 
© I had wherewith to comfort myſelf, in believ- 
ing that thoſe Libels might not have come to 
their Knowledge; tho* as I ſince underſtand 
« great Care was taken by Sir Jobn's Agents to 
* publiſh them all over your Neighbourhood, 
But now ſince, I underſtand there is a Third 
* Libel come abroad, which is written againſt 
* me in particular, The declared Cauſe of it is 


not only my oppoſing Sir J. P.'s Election, 


by his Servants, 


© which, after my coming into the Country, and 
„finding his Libels 1A among my Tenants 
ſent him Word I thought 
* myſelf obliged to do, unleſs he would be pleaſed 
to deſiſt from ſtanding, as I earneſtly deſired 
© him to do more than once: But this Author 
© hath found, that I was the Writer of a printed 
Half Sheet, called, The Character of a Church- 
man, and that this was written againſt Sir J. P. 
for hindering his Election; and for this he 
* ſcourges me molt unmercifully, with ſuch a 
Tongue as that St. James deſcribes. For that 
Cbaracter of a Churchman, I do declare to you 
© in the Preſence of God, That I neither writ it, 
nor know the Author of it; but I certainly 
© know, that Sir F. P. is not once mentioned in 
© it, nor had II at the Time when that was print- 
© ed any Breach: with Sir J. P. nor Occaſion to 
do this with reſpe& to the Election, for it was 
« printed before I came to London, and that was 
© before the Diſſolution of the former Parliament, 
© which if 1 had foreſeen, I had certainly ſtaid 
© longer in the Country. After all this, it is 
© true that I ſent a great Number of thoſe Half 
© Sheets into the Country, as I did of ſuch other 
* ſmall Things, upon ſeveral Accounts. They 
« were ſent chiefly on the Account of our unhap- 
© py Differences in Convocation, and for pro- 
* moting the moſt pious Deſigns of Reformati- 
© on. On this laſt Account it was that I ſent 
© this Charafter of a Churchman, without maki 
© any Reflection upon any particular Perſon. * 
did indeed know, that the Devil would be mad 
© at me for it, and now I have found the Effect 
* of his Wrath: He hath ſet a Son of his to 
«© write againſt me, which I thank God is the 
© worſt he can do. This Account I have given 
* you of this Third Libel, in Hopes it may 
have ſome Effect upon you and your Neigh- 
* bour Mr. Hodge, to whom I deſire you to ſhew 
© what I have written. I hope you will both of 
you conſider, whether any ſuch Promiſe as that 
a 7 have made to this Gentleman, to make 
© him your Repreſentative in Parliament, can 
© oblige you to any thing elſe but Repentance of 
« your having made ſuch a Promiſe, and to bring 
forth Fruits meet for Repentance. For my 
Part, I leave this upon your Souls, deſiring 
« you both to do in this Matter as you think you 
can beſt anſwer it to God at the great Day, 
* which I doubt not you believe, and expect as 
« well as I. I pray God direct you. Iam » 


Your Faithful Friend | 
and Dioceſan, | 
W. Wie orcefler, 
The Encloſed is: a Lift of the Voters from 


Fladbury at the laſt Election. I pray God di- 
rect them this Time to Vote better, or to ſtay 


P 
6 
P 
P 
P 


away. 
Fladbury. 

Hen. Cocks H. Wm. Tomlins 

John Knowles M. John Francis 

William Cole M. Wm. Gibbs 

Tho. Weſton Rich. Tayler 

Richard Hilyard 


H. M. Arth. Charlet P 
H. M. Rich. Farr P 
B. Tho. Barkes B. W 
Tho. Hornblow P 

% James 


Joſ. Ganderton 
John Bachelor 
Tho. Day | 


P 
P 
P 
P 
P Rich. Fandy 
P 
P 
| P 
HM. Tho. Woodward P 


- 


1704. gal William Lord Biſhop of Worceſter, IN $ 8 


James Benſon P John Hopkins P 
H. M. Tho. Sanders P Will. Kings B. W. 
Edward Marſhall P Will. Haywood - B 
John Bluck P H. M. Joſ. Charlet P. B 
John Smith P S. B. John Sale 2 
Arth. Gutteridge P B. Will. Abry Pp 
John Weaver P Will. Buſhell P 
Will. Francis P A: M. Rob. Wright P 
CL Perks P Barth. Hopkins P 
John Hopkins P St. B. John Moor P 
M. Will. Weſton P Richard Buſhell P 
S. G. Jeffrey Hopkins P John Bluck P 
M. Hen. Gibbs P Tho. Francis * 


To the Reverend Mr. Pountney, © Reflor of - 


Fladbury: * | 


This Examinant being aſk'd about Pamphlets, 
he ſaith, That The Character of a Churchman, was 
brought to him by the Churchwardens, who re- 

ceiv'd it with the Proclamation from the Appart- 
tor. 

Sir John Pakington produced another Letter, 
directed, To the Reverend Mr. Mugg, Rector of 
Inkberrow ; which Mr. Cheatle aforeſaid proves 
to be the Lord Biſhop's Hand. The ſaid Letter 
from the Biſhop was encloſed in a Letter from 
Mr. Mugg to Sir Jobn Pakington, and delivered by 
Mr. Mugg to Sir Fobn Pakington's Servant, who 
deliver'd it to his Maſter. The Letters are as 
follow, viz. 


SIX, 


* F HAVE here encloſed the Biſhop of Vor- 
« | cefter's Letter, which deterr'd me from 
coming to your laſt Election, againſt my own 
* moſt earneſt Inclination, to attend and promote 
« it as formerly I did; and refer to Mr. Appletree, 
and other Gentlemen, to ſay what Influence it 
© had more than my ſingle Vote, with Reſpect to 
* my Age and longer Reſidence in the County 
© than others of the Clergy. But this Biſhop has 
© been ſo ſevere in promoting and —_ unjuſt 
© Proſecutions againſt me, to my vaſt Damage 
© and Loſs of Eſtate in another Place. And ſince 
his coming into this Dioceſe have I juſt Cauſe 
© to complain of that want of Diſcipline, which 
from his Conſiſtory Court ſhould have been ex- 
«© erted againſt Lewdneſs in my Pariſh; which I 
© take worſe than his repeated ä — to de- 
« prive me of my Eſtate. I would lay the Mat- 
© ters in particular, and give Perſonal Teſtimony 
© in ſeveral Inſtances, if I may be permitted a 
further Day. But Thur/day: next muſt attend a 
« Commiſſion then held at Nottingham : After- 
3 wards, as I have Intimation, all Excuſes and 
* Delays ſet aſide, ſhall be ready to appear, not 
© only to ſerve you in this Cauſe, but for neceſ- 
© ſary vindicating the Right of the Commons, 
* and that Property of the Subject that is in- 
© fring'd by ſuch Means and Methods as I know 
© this Biſhop has uſed. I am, Sir, been 


1 Tour moſt Faithful 

Humble Servant, 
0 Mugge, 

. + - Vicar of  Inkborough. 


To the Honourable Sir John Pakington, Bart. 
Member of Parliament, humbly preſent. | 
Vor. VIII. f 


15 Nov. 1702. 


SIM | Fuly 27, 1702. 
© OU cannot but have heard, and probably 
K have ſeen how the Biſhops of this Church 
* in general, and Five or Six of them in particu- 
© lar, have been abuſed with impudent Lies in 
© two Libels that were publiſhed by Sir Jobn 
© Pakington almoſt a Year ſince, in order to his 
t laſt Election. At that Time I had not given 
him the leaft Provocation; and fot the other 
* abuſed Biſhops, few of them knew his Face. 
Since that Time, finding at my Return from 
* London, where I was all the while he was libel- 
* ling me in the Country, that he had publiſhed 
© theſe Libels, ſome of them with his own Hands, 
* and the reſt by his Agents, I could not bur 
think myſelf obliged by all honeſt Ways to op- 
« poſe his Election, if he would ſtand; which IL 
* ſent to him three Times to let him know, and 
* to defire he would forbear. 

* Hereupon there comes our a third Libel a- 
gainſt me, which I have only ſecn, but could 
not get a Copy of it. I never faw any thing 
writ with fuch a furious Rage of railing, and 
ſcoffing, and lying; which, 1 thank God, can 
do me no Hurt, nor will it do him Service, if 
I may fo call it, in promoting his Election, 
which I think would be the greateft Hurt that 
could happen to him. 2 

It is for the preventing of this that I write to 
my Friends, earneſtly to defire them to get 
what Votes they can for Mr. Bromley and Mr. 
Walſh; and to keep away as many as they can 
of them that will Vote for Sir John Patington. 
© Your Diligence in this Matter will lay a very 
* great Obligation upon, | 1 


e 


Sir, COD 
Your Faithful Friend, 

and Dioceſan, 
| V,. Morcgſer. 1 
I have ſent you the encloſed, to ſhew you 


© how the Votes of your Pariſh weat at the laſt 
Election. l . 


v 'the Reverend Mr. Muggs Rector of Inkber- 


row. ; 
John Philips B Tho. Marſhal P. B 
John Bennet P George Court B 
John Gore W Hen. Dyſon B 
Job Watts | P Robert Boney B 
William Walford P William Wren _B 
Geo. Darby P Robert Wills - P 
Rich. Eaton P Tho. Briſtow P 
William Barber B. W Richard Dewce P 
Hen. Hunt P Henry Glover P 
Tho. Huntles P Tho. Tomkins P. B 
Hen. Smith P Tho. Ganderton P 
Edward Millard P Walter Steward 2 
Edward Griffin P John Harbage P 
Edward Harriot P James Hemmings P 
Sam. Tandy P William Harvey B. W 
Rob. Biddle P Hum. Eaton P 
Nich. Hoblins P William Mallard P 
Tho, Hopkins P Tho. Lucas P.B 
Geo. Gore P. W William Soley P 
John Churchly P Robert Willis 3 
John Appletree P. B Mich. Jones P. B 
John Sheldon P Willym Hunt P. B 
Tho. Walford P. B 5 

| Z Mr. 


D 
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Mr. Thomas Hedge, Clerk, being examined, 
ſaith, That the Lord Biſhop of Worceſter ſolli- 
cited him to Vote againſt Sir John Pakington; 
and then would have perſuaded him to ſtay at 
home: Zut he ſaid, he had given his Promiſe to 
Sir Jobn, His Lordſhip told him, that if he 
Vored for Sir John Pakington, he ſhould think 
him led by wicked and carnal Principles. His 
Lordſhip ſaid, that Sir John had aſperſed him: 
This Examinant ſaid, he hoped not. His Lord- 


.. thip told him of a Book, and faid, he believed 
he had it; which this Examinant denied. His 


Lordſhip proceeded then to give ſome Account of 
the Book, and to vindicate himſelf; and ſaid, 
that Sir John Pakington was a Whoremonger, 
Drunkard, and, Swearer; and no ſuch were fit 
to be Law-Makers. This Examinant told his 
Lordſhip, he was engaged to go to give his Vote: 
The Bibo ſaid, That Sir John Pakington had 


aſperſed him and other Biſhops: And in Con- 


cluſion his Lordſhip ſaid, Whoever Voted for 
Sir Jobn Pakington, he ſhould not think him fit 
'to be a Clergyman. And when his Lordſhip re- 
newed the Diſcourſe another time, this Exami- 
nant told him of his Promiſe : His Lordſhip 
faid, It was an ill thing, and that this Examinant 
could not think himſelf obliged to do an ill thing. 
Being aſked, if the Biſhop did urge any thing of 
Canonical Obedience; he anfwered, that he faid 
nothing of it. | 

Mr. William Bolles of Hagley, being examined, 
faith, That at the Viſitation at Bromſgrove, the 
Lord Biſhop of Worceſter told this Examinant, 
That being now come into his Lordſhip's Dio- 


ceſe, he expected he ſhould not give his Vote for 
1 


Sir Jobn Pakington z and if he did, he muſt ex- 
pect no Favour from his Lordſhip. This Exa- 
minant told his Lordſhip, that he had great Obli- 


gations to his Patron, to whom he had promiſed 


to vote for Sir Jobn Pakington. The Biſhop told 
him,” that he had Obligations to him, and that 
he had lately ſworn Canonical Obedience to him. 
This Examinant ſaid to the Biſhop, That Sir 
Jobn Palington's Family had been always of great 
Repute; and afked the Biſhop his Opinion of the 
Lady Pakington, who was ſaid to be the Author 
of The Whole Duty of Man; his Lordſhip replied, 
That Lady was a very excellent Woman ; . but 
that Sir Jobn had inherited the Vices of the 
Males of his Family, but none of the Virtues of 
the Females. Being aſked whether the Biſhop 
had given him any Preferment; he ſaid, his Lord- 
"ſhip had given him a ſmall Prebend in the Church 
of Litchfeeld. ; | | 

Mr. Thomas Gibſon of Perſhore, being examin'd, 
faith, That the Lord Biſhop of Worceſter firſt 
ſpoke to him at the Confirmation at Perſbore, 
about three Days before the Viſitation at Eveſham, 
concerning Voting againſt Sir John: Pakington ; 
and ſollicited him much to vote againſt him. 
The Biſhop told him, That Sir Joby was a 
very ill Man, and very unfit to repreſent the 
Country. He told his Lordſhip, he was under 
an Obligation, having given his Word. The 
Biſhop ſaid, that if this Examinant gave his 
Vote for Sir Jebn Pakington, he ſhould think 


that this Examinant thought his Lordſhip not 


fit to be his Biſhop. After this, at the Viſitation 
at Eveſham, the Lord Biſhop called this Exami- 
nant. before the whole Clergy, and aſked him if 


| he had conſidered of what he had ſpoke to him 


at Perfhore: He told his Lordſhip, that he 
hoped he had been ſatisfied with his Anſwer: 
His Lordſhip ſaid he was not, and added, that 
if this Examinant voted for Sir Fobn - Paking- 
ton, he ſhould look upon him to be the pooreſt. 
wretchedeſt, vileit, deluded Hypocrite in the 
World; and that they may know Sir 7obn Pa- 
king/on's Party, for the Papiſts and Quakers were 
for him: This Examinant replied, "The Papiits 
have no Votes, and the Diſſenters and Fanaucks 
are of your Lordſhip's Side. 

Mr. William Thomas, Clerk, being examined, 
ſaith, That he did receive a Letter from Mr. 
Evans, the Lord Biſhop's Secretary, to vote 
for Mr. Bromley and Mr. Walſb; and that Mr. 
Evans ſaid, that if this Examinant voted for Sir 
John Pakington, it would be taken to be in op- 
poſition to the Lord Biſhop. This Examinant 
did alſo receive a Letter trom Mr. Lloyd, the 
Biſhop's Son, to the ſame purpoſe; adding fur- 
ther, that Sir John Pabingta was no Friend to 
the Church. ei 

Mr. William Norton was again call'd in, and be- 
ing examined, ſaith, That the Lord Biſhop of 
Worceſter ſent for him, and preſſed him to give 
his Vote and uſe his Intereſt tor Mr. Bromley and 
Mr. ah : This Examinant told his Lordſhip, 
he had given his Word to vote tor Sir Jahn 
Pakington: His Lordſhip ſaid, Sir John was not 
a Man fit to ſit in the Houſe ot Commons; 
That he was 4 Man that ſtrikes at the Govern- 
ment; That he was debauched and lewd, an 
ſo was his Father and Grandtather; That his 
Father had filled him ſo full of Jacobitiſm, thar 
it could not be rooted out: This Examinant 
ſaid, That he thought Sir Jobn Pakingion was a 
True Church of Eng/and Man as by Law eſta- 
bliſhed ; his Lordſhip replied, That he was of 
the Prince of Waless Church. At another time 
his Lordſhip called this Examinant to him, and 
aſked him if he had conlidered of what he had 
ſaid; this Examinant ſaid he/ had, but he could 
not depart from his Word which he had given. 
His Lordſhip ſaid, Have not I ſhewed you Kind- 
neſs in renewing your Leaſe? He replied, Ir 
was a very hard Fine he had paid. The Biſhop 
ſaid, Hard or eaſy, he ſhould never renew again, 
as long as he lived; and that he would put ſuch 
a Mark upon him, that he ſhould never renew 
it in his Succeſſor's time. A few Days after, 
Mr. Evans, the Biſhop's Secretary, ſollicited 
this Examinant to Vote againſt Sir John Paking- 
ton, or if not, to ay at home, and not Vote at 
all, or elſe he ſhould diſoblige the Lord Biſhop ; 
and added, If you do Vote as his - Lordſhip 
would have you, it will be ſomething in your 
Way, for his Lordſhip would bear the Charge 
of a Law-Suit this Examinant was engaged in. 


Mr. Robert Fidkin being examined, faith, That 


ſome time before the laſt Election, the Lord 
Biſhop of Worcefter ſent for him on a Sunday in 
the Evening, and told him, he was reſolved to 
make all the Oppoſition he could to Sir John 
Pakington in this Election, and if any of his Te- 
nants voted for Sir Jobn Pakington, they ſhould: 
never renew their Eſtates any more as long as he 
lived. He told his Lordſhip he could not vote 
againſt Sir Jobn Pakington, becauſe he had pro- 
miſed his Vote for Sir Jobn Paking/on;' but to 
oblige his Lordſhip, he was willing to ſtay at 
home. His Lordſhip anſwered, he had as live 
5 he 


he ſhould run a Sword againſt him, as offer hint 
that Affront; ſtaying at home ſhould not ſerve 
his turn: That unleſs this Examinant would vote 
againſt Sir Jcbn - Pakington, he ſhould never re- 
new any thing with him; and he would fer ſuch 
a Mark upon him to ſhew his Succeſſors, that 
neither this Examinant, nor any of his, ſhould 
ever renew their Eſtates any more. This Exa- 
minant anſwered, My Lord, you have often told 
me, that I and my Anceſtors have held our 


Eſtate under the Biſhoprick for many Hundred. 


Years, as appears by your Books; and I hope 
your Lordſhip will not do fo ill a thing, as to 
ruin me and my Children: His Lordſhip replied, 
It is your own Fault, you may thank yourſelf for 
it. Being aſked, Who he voted for? He ſaid, 
for Sir Jobn Pakington only. 

Mr. Robert Wilmot being examined, ſaith, That 
preſently after Mr. Zloyd, the Lord Biſhop's Son, 
came from London, before the laſt Election, he 
ſent for this Examinant, and preſſed him to give 
his Vote for Mr. Bromley and Mr. Walfs : This 
Examinant told him, that he had promiſed Sir 
Fobn Pakington already. Mr. Lloyd told him, he 
was ſorry ; but he muſt not give him his Vote, for 
he was unfit to be a Parliament Man, for he was 
a Whoremonger and a Drunkard: He told this 
Examinant then he muſt engage to ſtay at home 
and not vote; and bid him conſider of it, and 
come to him again. Accordingly this Exami- 
nant went to Mr. Lloyd on Monday, who aſked 
him if he. had altered his Reſolution of voting 
for Sir Jobn Pakington : This Examinant inſiſted, 
that he had given his Promiſe : Mr. Lid told 
him he was acquitted from that Promiſe ; for Sir 
Joon was a very unfit Perſon : That he inherited 

is Father's and Grandfather's Vices, and not his 
Grandmother's' Virtues : That he would have 
him ſtay at home, and pretend Buſineſs ; and 
then he would have perſuaded him to pretend to be 
fick. But this Examinant ſtill inſiſted that he had 
given his Promiſe to Mr. Winington to Vote for Sir 
Jobn Pakington. Mr. Lloyd then told this Exami- 
nant, That Sir John Pakington voted for bringing 
in a French Government, and ſo did Mr. Wining- 
ton, and all that Party: And if this Examinant 
did not pleaſe the ſaid Mr. Loyd in his Voting, 
this Examinant muſt never come near him more. 

At the time of the Election Mr. Lloyd came to 
this Examinant, at the Booth where the Election 
was, and told him, he was better than his Word, 
for he had not only Voted for Sir Fob Pakington, 
but made Intereſt for him; and further told this 
Examinant, He would be even with him. And 
accordingly, when this Examinant was Hunting 
with him after the Election, he ſent his Servants 
and broke open this Examinant's Stable-Door, 
and took away his Setting-Dog, and his Gun 
and Nets, which this Examinant had Leave 
from him to keep in the Lord Biſhop's Manor, 
and the ſaid Mr. Lloyd had often made uſe of 
them for his own Diverſion : And when he com- 
plained to Mr. Lloyd about it, he reproached this 

minant for having Voted and made Intereſt 
for Sir Jobn Pakington; and reminded him of his 
Promiſe at the Election, That he would be even 
with him. This Examinant further ſaid, That 


he had been, before the Dog was taken, to wait 
upon the ſaid Mr. Lied, and offered him to put 
away his Dog, Gun and Nets, if they gave him 
any Offence ; and that Mr. Lloyd ſaid, he need 
not do that, that thoſe were Trifles ; and there- 


Walſh, he would remit it. 
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fore this Examinant thought he- would not have 
ſeized his Dog: Mr. Lloyd replied, If I had told 
on what I intended; you would have ſent your 

g away. This Examinant being aſked; Whe- 
ther there was any Warrant for breaking open his 
Stable, ſaid, That he underſtood Mr: Soley had 
granted a Warrant to take his Dog and Nets; 
but that there was no Conſtable with them wheri 
they broke open the Door. | 

Mr. KRithard Griffin being examined, faith; * 
That Mr. Lloyd, the firſt Sunday after he came 
home; aſked this Examinant whether he had © 
promiſed his Vote for any one, and for whom 
he replied, he. had promiſed Sir Jobn Pakington: 
Mr. Lid told this Examinant he did very ill to 
promiſe before the Lord Biſhop came down; 
and that he ſhould have my Lord's ill Will if he 
Voted for Sir Fobn Pakington, for he was not 
a fit Man to fit in Parliament, for he aims to bring 
in a French Government. Four or five Days be- 
fore the Election, Mr. Lloyd ſent to this Exami- 
nant again, and deſired him to vote for Mr, 
Bromiey and Mr. Walſh. This Examinant replied, 
that he ought to be as good as his Word, having 
promiſed Sir Fob» Pakington. .Mr. Lloyd then 
told him, he ſhould have the Lord Biſhop's ill 
Will, and would have him ſtay at home. This 
Examinant then ſaid, he would go; becauſe he 
had promiſed. Upon that Mr. Lid replied; If 
you do go, I wiſh you may lie lame a Month af- 
ter it. At another time, Mr. Evans, the Lord 
Biſhop's Secretary, deſired this Examinant to 
ſtay at home, and not appear for Sir Jobn Pa- 
kington, tor the Biſhop would be very angry with 
him if he ſhould. This Examinant further ſaith, 
that he had taken in a Piece of Land; and that 
Mr. Evans told this Examinant; that ſince he 
would not pleaſe my. Lord Biſhop in voting againſt 
Sir Jobn Pakington, he would throw open his In- 
cloſure ; and accordingly the ſaid Incloſute was 
twice thrown open, and his Quick Hedge taken 
away: And that one Gregſon, a Servant of the 
Biſhop's, told this Examinant that he did it by 
Mr. Evans's Order. 

Jobn Harwood being examined, faith, That 
ſome few Days before the laſt Election, there was 
a Meeting of ſome Neighbours, where Mr. 
Evans, the Biſhop's Secretary, was preſent. Mr, 
Evans told the Company, they wete all honeſt 
Men of one mind, except Harwood, pointing to 
this Examinant; for, ſays he, he is the only Man 
that will vote for Sir John Pakington, who is not fit 
to be a Parliament Man, for he is a Drunkard and a 
Lover of Women : Which put this Examinant 
into @ Paſſion, and cauſed him to ſwear ; and 


.the faid Mr. Evans pretended to number the 


Oaths by his Buttons. Afterward the ſaid Mr. 
Evans ſent the Biſhop's Keeper in Mr. Evans's 
Name, to fetch this Examinant to him, who 
told him, he muſt pay five Pounds for Swearing, 
but if he would vote for Mr. Bromley and Mr. 
This Examinant told 
him, he would conſider of it. Mr. Evans told 
him, he had as good vote for the Prince of Wales 
as for Sir Jobn Paking/on. Being aſked, who 
told him he would remit the Five Pounds ; he 
anſwered, Mr. Evans. . 

Thomas Twitty, Gent. being examined, faith, 
That the Day before the laſt Election, being in 
the College Church at Worcefter, juſt as his 
Lordſhip went out of the Church, Mr. Evans the 
Biſhop's Secretary came to this Examinant, _ 
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his Lordſhip, and told him, That his Lordſhip 
hoped this Examinant would not vote for Sir 
John Pakington, for that Sir John was a very 
ill Man, and voted ill in the Houſe of Commons. 
This Examinant replied, if he voted at all, he 
ſhouid vote ſingly "3 Sir John Pakington. And 
this Examinant aſked Mr. Evans, What was the 


Reaſon his Lordſhip made ſuch Intereſt againſt 


Sir. John Pakington. He told him, that Sir Jobn 
Paokington had abuſed his Lordſhip; and aſked 
this Examinant if he had ſeen The Character of a 
Churchman, and Of @ Lew Churchman. This 
Examinant aſked him, if the Lord Biſhop had 
wrote the Character of a Churchman : He 
ſaid, he could not tell, but that his Lordſhip had 
ſeen and approved it; and that his Lordſhip 
did not think Sir Jobn Pakington a fit Perſon to 
repreſent the County. And then he was ordered 
to withdraw. 

Sir John Pakington inform'd the Houſe, That 
he had ſeveral other Perſons to ſpeak to the ſame 
Particulars that the Witneſſes had already given 
their Evidence to : But that having detain'd the 
Houſe fo long already, he would ſubmit what his 
Witneſſes had ſaid, to the Judgment of the 
Houſe, and ſo withdrew. | ; 


Whereupon the Houſe, after mature Conſide- 
ration, came to the following Reſolutions. 


Reſolved Nemine Contradicente, 
That Sir John Pakington has by Evidence 


fully made out the Charge which he Exhibited 


againſt the Lord Biſhop of Worceſter. 
Reſolved Nemine Contradicente, is 
That Sir John Pakington has by Evidence fully 
made out the Charge againſt Mr. Lid, the ſaid 
Lord Biſhop's Son. 
Reſolved, | 
That it appears to this Houſe, That the Pro- 
ceedings of William Lord Biſhop of Worceſter, 
his Son, and his Agents, in order to the hinder- 
ing of the Election of a Member for the County 


of HYorcefter, has been Malicious, Unchriſtian, and 


Arbitrary, in high Violation of the Liberties and 
Privileges of the Commons of England. 
Reſolved, 1 

That an humble Addreſs be preſented to Her 
Majeſty, That ſhe will be graciouſly pleaſed to 
remove M illiam Lord Biſhop of Worcęſter from 
being Lord Almoner to Her Majeſty. * 

_  Orgered, 


That the ſaid Reſolution and Addreſs be pre- 


ſented to Her Majeſty by ſuch Members of this 
Houſe as are of Her Majeſty's moſt Honourable 
Privy-Council. * 


Ordered, | 
That the further Conſideration of the Matte 
relating to the Lord Biſhop of Worcefter, be ad- 
zourned till this Day Sevenight. 
Ordered, 

That Mr. Attorney General do proſecute Mr. 
Lloyd, the Lord Biſhop of HWorcefter's Son, tor 
his ſaid Offences, after his Privilege as a Member 
of the Lower Houſe of Convocation is out. 


Veneris 20 die Nevembris 1 702. 


Mr. Comptroller reported to the Houſe, That 
their Reſolution and Addreſs to Her Majeſty 
for the removing Wilkam Lord Biſhop of Wor- 
ceſter, from being Lord Almoner to Her Majeſty, 
had been preſented ro Her Majeſty ; and that 
Her Majeſty was pleaſed to give this moſt gracious 
Anſwer : | 


I Am very ſorry that there is Occaſion for this A- 
I areſs againſt the Biſhop of Worceſter : I ſhall or- 
der and direti, that he ſhall no longer continue to ſup- 
ply the Place of Almoner, but I will put another in 
his Room to perform that Office. | 


Reſolved, | | 
That the moſt humble Thanks of this Houſe 


be returned to Her Majeſty, for Her Majeſty's . 


moſt Gracious Anſwer to their Addreſs relating 
to William Lord Biſhop of Worceſter. 
Ordered, A 

That Mr. Comptroller of Her Majeſty's Houſ- 
hold, do return the ſaid moſt humble Thanks of 
this Houſe to Her Majeſty. | 

Mercurii 25 die Novembris 1702. 

The Order of the Day for taking into further 
Conſideration the Matter relating to the Lord 
Biſhop of Worceſter, being read; 

Ordered, h 

That the Evidence given at the Bar of this 
Houſe, upon the Charge of Sir Jobn Pakingion 
againſt William Lord Biſhop of Worceſter, and 
Mr. Lloyd his Son, be printed; Together with 
the Proceedings of this Houſe thereupon. | 

Ordered, 

That the Clerk's Books in relation to the ſaid 
Evidence be examined : And that Mr. Speaker 
do take Care of the Printing the ſaid Evidence 
and Proceedings. | 


Ordered, 
That the further Conſideration of the Matter 


relating to the Lord Biſhop of Worceſter, be ad- 
journed till this- Day Sevenight. The further 
Conſideration of this Affair, was twice adjourn'd, 
and then dropt. c 


„The Lords, alarm'd at theſe warm Proceedings of the Commons, againſt a Member of their Illuſtrious Aſſembly, and 
one who was eminently conſpicuous for his Piety, Charity, and Learning, did on the 19th agree upon an Addreſs to the 
Queen, wherein they humbly took Leave to repreſent to her Majeſty, * That it is the undoubted Right of every Lord of 
Parliament, and of every other Subject of England, to have an 2. rtunity of making his Defence, before he ſuffer any 
« ſort of Puniſhment ; and therefore humbly deſired Her Majeſty, That ſhe would be pleaſed not to move the Lord Biſhop 
& of Worceſter from the Place of Lord Almoner, nor to ſhew_ any Mark of her Diſpleaſure towards him, *till he be found 
2 of ſome Crime, by due Courſe of Law.” Which being preſented to the Queen on the 2oth, Her Majeſty made the 

owmg Anſwer : | 
I 42 that every Peer and Lord of Parliament, and indeed every other Perſon, ought to have an Opportunity of Being heard, 
to any Matters objected againſt him, before he be puniſhed. I have not yet received any Complaint of the Biſhop of Worceſter, 
But T look upon it as my andre Right to continue or diſplace any Servant, attending upon my own Perſon, when I. ſhall 


think proper. 


The ſame Day the Lords Reſolved and Declared unanimouſly, ** That no Lord of that Houſe ought to ſuffer any ſort of 
«© Puniſhment, by any Proceedings of the Houſe of Commons, otherwiſe than according to the known and antient Rules and 
« Methods of Parliament.” On the other Hand, Sir Edward Seymour, Comptroller of Her Majeſty's Houſhold, having at- 
tended the Queen with the Reſolution and Addreſs of the Commons, for the removing the Biſhop of Worcefter from being Lord 


Almoner to Her Majeſty, ſhe was pleaſed to anſwer, Ur Supra, Annals of Queen Anne, Vol. I. Page 145, 146. 
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LI. Proceedings in the Houſe of Commons, Houſe of Peers, and 


in the Court of 


Queen Bench, in the Great Cafe of AshBT 


and WRITE, &c. 1703, 1704, 2 & 3 Ann. Reg. 


| ATTHEW ASHBY, having com- 
menc'd and proſecuted an Action at Com- 
mon Law, againſt William White Mayor of Ayles- 
bury, and others, the Conſtables of that Town, 
for refuſing to receive his Vote at an Election of 
mungen to ſerve in Parliament, for the ſaid Bo- 
roug „but being caſt, he brought a writ of Er- 
ror into the Houſe of Lords, who; upon ſtrict 
xaminatign-of Witneſſes, and upon mature De- 
iberation, gave Judgment in Favour of Aby. 
The Commons looking upon theſe Proceedings 
as an Incroachment on their Privileges, proceeded 
as follows. Fa 


Debates of the Houſe of Commons, upon the Great 
Queſtion, Whether an Aion lies at Common Law 
for an Elector, who is denied bis Vote for Mem- 
bers of Parliament? | 


Ling 17 die Fanuarii, 1703. 
The Houſe being inform'd, That there had 
been an Extraordinary Judgment given in the 
Houſe of Lords a Writ of Error from 
the Court of Queen's-Bench, in a Cauſe between 
Matthew Aſhby and William White, wherein the 
Priviteges of the Houſe were concerned, a 
inted ſome of their Members to ſearch 

ö — of the Houſe of Lords as to their Pro- 
ceedings upon the faid Writ of Error, and to re- 
port the fame to the Houſe. 

They alſo ordered the fame Members to inſpect 
the Journals of the Houſe of Lords, as to what 
they had done formerly in the Caſe of Soame and 
Barnardifion; and likewiſe to report that Matter 
to the Houſe. 


Martis 18 dis Januarii, 1909: 


The Houſe ordered, that the Members who 
were appointed to ſearch the Joyrnals of the 
Houſe of Lords as to their Proceedings upon a 
Writ of Error from the Court bf Queen's-Bench, 
in the Cauſe between Aby and White, ſhould 
likewiſe ſearch the ſeyeral Offices of the Court of 


Queen's-Bench, for the Record of * nt, 
and all other Proceedings there in that Cauſe, 
and report the ſame to the Houſe. 


Jeuis 20 die Jannarii, 1903. 
- Ordered, That the Report, with relation to 
4 of the Houſe of Lords and 
-ourt of Queen's-Bench, in the Caſe of White 
and iy, ſhould be made on the morrow 
Morning. 


| Veneris 21 die Januaril, 1903. 


- Mr. Freeman reported, That the Members ap- 


pointed to ſearch the Lords j 
0 L. VIII. r 


krecitando 


their Proceedings upon a Writ of Error from the 
Court of Queen's-Bench, in a Caſe between ¶ hit 
and Aßby, and what the Lords had done in the 
Caſe of Soame and Barnardiſton, had ſearch'd 
the ſame accordingly ; and he read in his Place 
what they found therein, and he deliver'd the 
2 at the Table, where the ſame was read. 
Mr. Brewer alſo reported, That the Members 
appointed had alſo ſearch'd the Offices of th 
Court of Queen's-Bench, for the Judgment an 
Proceedings there in the Caſe of My and White, 
and had obtain'd a Copy of the Record of the 
Judgment, which he delivered. in at the Table. 


ACOPY of the Record inter A8 HEY & 
WIT, & al. | 


Placita coram Domino Rege apud Wetmonaſterium 
de Termino Sancti Hilarii, Anno Domini 
Willielmi Teriii, nunc Regis Angie, Ec. decimo 
tertio; Rotulo 460. | | | 

Butks ſs. ATTHEUS ASHBY ponit 

loco ſuo Robertum Greenway ju- 
niorem Attornatum ſuum verſus Willielmu 

White, & Richardum Talboys, Willielmum Bell, 

& Richardum Heydon, de placito tranſgrefſionig 

ſuper Caſum. « ls 

I. Willielmus White, Richardus Talboys, 

Willielmus Bell, & Richardus Heydon ponun 

loco ſuo Johannem Burnham Attornatum ſuum 

yerſus Mattheum Aſhby de placito predicto. 

i. Memorandum quod alias ſcilicet Termino 
fangi Michaelis n coram Domino 
Rege apud Weſtmonaſteriym venit Mattheus 
Aſhby per Robertum Greenway juniorem At- 
tornatum ſuum & protulit hic in Curia dicti 
Domini Regis tunc ibidem quandam Billam ſuam 
verſus Willelmum White; Richardum Talboys 
Willielmum Bell & Richardum Heydon; in cuf- 
todia Mareſchalli, &c, de placito tranſgreſſionis 
ſuper Caſum, & ſunt Lach, de proſequendo ſci- 
licet Johannes Doe & Richardus Roe: quæ qui- 
uitur in hæc verha; ſcilicet Bucks iT. 

by queritur de Willielmo White, 

Richardo Talbays, Willielmo Bell & Richardo 

Heydon, in cuſtodia Mareſchalli Mareſchalſiæ 

Domini Regis coram ipſo Rege de exiſtentibus 
ro eo, videlicet quòd cum viceſimo ſexto die 
ecembris Anno Regni Domini Willielmi Tertii 

nunc Regis Anglie, &c. duodecimo E Curia 

Cancellarie ipſius Domini Regis nunc apud Weſt- 

monaſterium in Comitatu Middleſexie emanavit 

quoddam breve ipſius Domini Regis nunc tunc 
icecomiti Comitatus Bucks predicti directum, 
quod dictus Dominus Rex de adviſa- 
mento & aſſenſu Concilii ſui pro quibuſdam ar- 
duis & urgentibus negotiis eundem Dominum 
A a Regem 


dem Billa ſ 
attheus A 
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Regem ſtatum & defenſionem Regni ſui Anglie 
& Eccleſie Anglicane concernentibus quoddam 
Partjamentur ſuum apud Civitatem ſuam Welt- 
monaſterii ſexto die Februarii tunc proximo fu- 
turo teneri ordinaverit & ibidem cum Prelatis 
Magnatibus & Proceribus dicti Regni ſui collo- 
quium habere & tractatum; Idem Dominus Rex 
nunc eidem tunc Vicecomiti Comitatus Bucks 
per dictum breve preceptum firmiter injungens 

udd facta Proclamatione in proximo Comitatu 
fo polt receptionem ejuſdem brevis tenenda de 


die & loco predictis duos Milites gladiis cinctos 


magis idoneos & diſcretos Comitatus predicti & 

ualibet Civitate Comitatus illius duos Cives & 

e quolibet Burgo duos Burgenſes de diſcretiori- 
bus & magis ſufficientibus libere & indifferenter 
per illos qui hujuſmodi Proclamationibus inter- 
forent juxta formam Statuti inde editi & proviſi 
eligi & nomina eorundem Militum Civium & 
Burgenſium ſic eligendorum in quibuſdam Inden- 
turis inter ipſum tunc Vicecomitem & illos qui 


hujuſmodi electionibus interforent inde conficien- 
dis licet hujuſmodi eligendi preſentes forent, vel 


abſentes, inſeri, eoſque ad dictos diem & locum ve- 
nire faceret; ita quod iidem Milites plenam & 
ſufficlentem poteſtatem pro ſe & Communitate 


Comitatus illius ac dicti Cives & Burgenſes pro 


ſe & Communitatibus Civitatum & Burgorum 


predictorum diviſim ab ipſis haberent ad facien- 


dum & conſentiendum hiis que tunc ibidem de 
communi Conſilio dicti Regni ipſius Domini Re- 
fis nunc (favente Domino) contigerint ordinari 
uper negotiis antedictis, ita quod pro defectu 
poteſtatis hujuſmodi ſeu propter improvidam 


electionem Militum Civium aut Burgenſium pre- 


dictorum dicta negotia infect. non remanerent 


quoviſmodo & Electionem illam in pleno Cami- 


tu ipſius tune Vicecomitis factam diſtincte & 
apertè ſub ſigillo ſuo & ſigillis eorum qui Electi- 
onibus illis interforent eidem Domino Regi nunc 
in Cancellarium ſuum ad dictos diem & locum 
certiſicaret, indilatè remittens eidem Domino Re- 
05 alteram partem Indenturarum predictarum ei- 
em brevi conſutarum una cum brevi illo; quod 
quidem breve poſtea & ante predictum ſextum 
diem Februarii in brevi predicto mentionatum, 
ſcilicet viceſimo nono die Decembris, anno duo- 
decimo ſupradicto, apud Burgum de Ayleſbury 
in dicto Comitatu Bucks, cuidam Roberto Wee- 
den Armigero adtunc Vicecomiti ejuſdem Comi- 
tatus Bucks deliberatum fuit in forma Juris ex- 
equendum; Virtute cujus quidem brevis predictus 
Robertus Weeden Vicecomes Comitatus Bucks 
predicti ut prefertur tunc & ibidem exiſtens 
ſtea & ante predictum ſextum diem Februarii 
cilicet triceſimo die Decembris Anno duodecimo 
ſupradicto apud Burgum de Ayleſbury pre- 
dictum in dicto Comitatu Bucks fecit quoddam 


procepmnen ſuum in ſcriptis ſub ſigillo ipſius Ro- 
rti Weeden Officii ſui Vicecomitis Comitatus. 


Bucks predicti Conſtabulario Burgi de Ayleſbury 
pony directum, recitantem diem & locum Par- 
iamenti predicti tenendi, proinde eos requirens & 
eis in mandato dans quòd facta Proclamatione 
infra Burgum predictum de die & loco in eodem 
Precepto recitatis cauſarent liberè & indifferen- 
ter eligi duos Burgenſes Burgi illius de diſcreti- 
oribus & magis ſufficientibus per ipſos qui hu- 
Juſmodi Proclamationibus interforent juxta for- 
mam Statuti in talibus caſibus editam & provi- 
fam & nomina dictorum Burgenſium ſic electorum 
licet preſentes forent vel abſentes inſeri in qui- 


buſdam Indenturis inter dictum Vicecomitem & 
illos qui haberent intereſſe in hujuſmodi Electi- 
onibus, & quod eos venire fateret ad diem & 
locum in eodem precepto recitatos, ita quòd 
dicti Burgenſes haberent plenam & ſufficientem 
poteſtatem pro ſe & Communitate Burgi pre- 
dicti ad faciendum & conſentiendum hiis quæ 
tune ibidem de communi conſilio dicti Regni 
(favente Domino) contingerent ordinari ſuper ne- 
gotiis antedictis ,ita quod pro defectu hujuſmodi 
poteſtatis aut propter improvidam electionem 
Burgenſium predictorum dicta negotia infecta 
non remanerent & quod electionem indilate ei- 
dem tunc Vicecomiti certificarent, mittentes ei- 
dem Vicecomiti alteram partem indentutarum S 4 
dictarum dicto ptecepto annexarum ut idem Vice- 
comes eandem b A dicto Domino Regi 
in Cancellaria ſua ad diem & locum predictos; 
quod quidem way vos poſtea & ante predic- 
tum ſextum diem Februarii ſcilicet eodem tri- 
ceſimo die Decembris anno fupradicto apud 
Burgum de Ayleſbury predictum in dicto Comi- 
tatu Bucks eiſdem Willielmo White Richards 
Talboys Willielmo Bell & Richard Heydon 
ad tunc & uſque ad & poſt retornatum̃ ejuſdem 
brevis Conſtabulariis Burgi de Ayleſbury predicti 
exiſtentibus in forma Juris exequendum delibera- 
tum fuit; quibus quidem Willielmo White Ri- 
chardo Talboys Willielmo Bell & Richardo 
Heydon ratione Officii ſui predicti Conſtabula- 
riorum Burgi predicti executio precepti illius 
de jure ad tunc & ibidem pertinuit, virtute cujus 
quidem precepti ac vigore brevis predicti Bur- 
genſes Burgi predicti exiſtentes in ea parte de- 
bite premoniti poſtea & ante predictum ſextum 
diem Februarii ſcilicet ſexto die Januarii anno 
duodecimo ſupradicto apud Burgum de Ayleſbury 
predicti coram eiſdem Willielmo White Richar- 
do Talboys Willielmo Bell & Richardo Heydon 
Conſtabulariis Burgi predicti aſſemblati fuerunt 
ad duos Burgenſes pro Burgo iflo eligendos ſe- 
cundum exigentiam brevis & precepti. predicto- 
rum ac durante aſſemblatione illa ad intentionem 
illam & antequam hujuſmodi duo Burgenſes vir- 
tute brevis & precepti predictorum electi fue- 
runt ſcilicet die & anno ultimis ſupradictis apud 

Burgum de Ayleſbury predictum in comitatu 
dicto idem Mattheus Aſhby ad tunc & ibidem 
exiſtens Burgens & Inhabitans Burgi predicti & 
Eleemoſinas ibidem aut alibi ad tunc aut antea 
non recipiens ſed debite qualificatus & intitula- 
tus exiſtens ad ſuffragium ſuum ad eligendum 
duos Burgenſes pro Burgo predicto ſecundum 
exigentiam brevis & precepti predictorum dan- 
dum coram eiſdem Willielmo White Richardo 
Talboys Willielmo Bell & Richardo Heydon 
uatuor Conſtabulariis Burgi illius quibus tunc & 
lbidem debitè pertinuit ad ſuffragium ipſius Mat- 
thei Aſhby de & in premiſſis 2 mmaY & allo- 
candum parat. fuit & obtulit ſuffragium ſuum 
dare pro eligendo Thomam Lee Baronettum & 
Simonem Mayne Armigerum duos Burgenſes pro 
Parliamento illo virtute & ſecundum exigentiam 
brevis & precepti predictorum, ac Suffragium ip- 
ſius Matthei Aſhby ad tunc & ibidem de jure de- 
buit admitti, et predicti Willielmus White Ri- 
chardus Talboys Willielmus Bell & Richardus 
Heydon fic Conſtabularii Burgi predicti tunc & 
ibidem exiſtentes adtunc & ibidem requiſiti fue- 
runt per ipſum Mattheum Aſhby ad ſuffragium 
ipſius Matthei Aſhby predictum in premiſſis reci- 
piendum & allocandum, iidem tamen Willielmus 
| White 
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White Richardus Talboys Willielmus Bell & 
Richardus Heydon -ad tunc & ibidem ut prefer- 
tur Conſtabularii Burgi predicti exiſtentes pre- 
miſſorum᷑ non ignari ſed machinantes & fraudu- 
lenter & malitioſe intendentes eundem Mattheum 
Aſhby in hac parte damnificare & de privilegio ſuo 
de & in premiſſis predictis impedire & totaliter 


fruſtrare eundem Mattheum Aſhby ſuffragium 


ſuuſh in ea parte dare ad tunc & ibidem obſtrux- 
erunt, & adtunc & ibidem penitus recuſaverunt 
eundem Mattheum Aſhby ſuffragium ſuum ad 
eligendos duos Burgenſes pro Burgo illo ad Par- 
liamentum predictum dare permittendum ac ſuf- 
fragium ipſius Matthei pro electione illa non re- 
ceperunt neque allocaverunt ac duo Burgenſes de 
Burgo illo pro Parliamento predicto Mattheo 
Aſhby ſic ut preſertur excluſo fine aliquo ſuffra- 
gio ipſius Matthei Aſhby ad tunc & ibidem vir- 
tute brevis & precepti predicti electi fuerunt in 
enervation. predicti privilegii ipſius Matthei 
Aſhby. de & in premiſſis predictis. Unde idem 
Mat theus Aſhby dicit quod ipſe deterioratus eſt 
& damnum habet ad valentiam ducentarum Libra- 
rum & inde producit 5ectam, *&c. . _ 
Et modo ad hunc diem ſcilicet diem Veneris 
oxim. poſt Octabas ſancti Hilarii iſto eodem 
Termine uſque quem diem predicti Willielmus 
White Richardus Talboys Willielmus Bell & 
Richardus Heydon habuerunt licentiam ad Bil- 
lam predictam interloquendi & tunc ad reſpon- 
dendum &c. coram Domino Rege apud Weſt- 
monaſteriam veniunt tam predicti Mattheus Aſh- 
by per Attotnatum ſuum predictum quam pre- 
dicti Willielmus White 
Willielmus Bell & Richardus Heydon per Jo- 
hannem Burnham Actornatum ſuum : Et iidem 
Willielmus White Richardus Talboys Wil- 
lielmus Bell & Richardus Heydon defen- 
dunt vim & injuriam quando &c. Et dicunt 
quòd 1 non ſunt inde culpabiles & de hoc po- 
nunt ſe ſuper Patriam & predictus Mattheus 
Aſhby ſimiliter &c. Ideo venꝰ inde Juratores co- 
ram Domino Rege apud Weſtmonaſterium die 
Jovis proximè poſt octabas Purificationis beate 
Marie Virginis & qui nec &c. ad recognitionem 
Kc. quia tam &c. idem dies datus eſt partibus 
predictis ibidem e. 
Peoſtea continuato inde proceſſu inter partes 
predictas de placito 7 per Juratum Patrie 
inde inter eos in reſpectu coram Domino Rege 
apud Weſtm. uſq. diem Mercurij proximò poſt 


5 Paſche extunc proximam ſequentem 
— 


Juſticiarii Domini Regis ad Aſſiſas in Comi- 
tatu predicto capiendas affignati- prius die Lune 


nono die Martii apud Ayleſbury in Comitatu pre- 


dicto per formam Statuti, &c. venerint pro de- 
fectu | van &c. ante quem diem dictus Do- 
minus Willielmus Tertius nuper Rex Anglie 
dec. diem ſuum clauſit extremum ac etiam ante 
eundem diem loquela predicta adjournata fuit 
per breve Domine Anne nunc Regine Anglie 


&c. de communi adjournamento coram eadem 


Domina Regina apud Weſtmonaſterium uſq; 
a die Paſche in tres ſeptimanas ad quas qui- 
dem tres ſeptimanas Paſche coram eadem Do- 
mina Regina apud Weſtmonaſterium venit pre- 
dictus Mattheus Aſhby per Attornatum ſuum 
predictum & prefati Juſticiari coram quibus, &c. 
miſerunt hic Recordum ſuum coram eis hic in hec 
verba, ſcilicet, Poſtea die & loco infra contentis 


coram Edwardo Ward Milite Capitali Barone V 
Scaccarij Domine Anne nunc Regine Anglie, 
&c. & nuper Capitali Barone Scaccarii Domi- 
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Richardus Talboys. 
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ni Willielmi Tertij nuper Regis Anglie & Tho- 
ma Knight Armigero hac vice aſſociato eideni 
Edwardo Ward, & Thoma Bury Milite uno 
Barone Scaccarii dicte Domine Regine nunc & 
nuper uno Barone Scaccarii dicti nuper Regis 
Juſticiariis ipſius Domine Regine ad Aſſiſas in 
Comitatu Bucks capiendas aſſignatis per formam 
Statuti, &c. preſente prefato Thoma Bury non 
expectato virtute brevis de fi non omnes, &c. 
venerunt tam infra nominatus Mattheus Aſhby 
quam infra ſcripti Willielmus White Richardus 
Talboys Willielmus Bell & Richardus Heydon 
per Attornatos ſuos infra contentos & Juratores 
Jure* unde infra fit mentio exacti ſimiliter vene- 
runt qui ad veritatem de infra contentis dicend. 
electi triati & jurati dicunt ſuper Sacramentum 
ſuum quòd predicti Willielmus White Richardus 
Talboys, Willielmus Bell & Richardus Heydon 
ſunt culpabiles de premiſſis in narratione infra- 
ſcriptis interius eis impoſitis modo & forma prout 
predictus Mattheus interius verſus eos queritur. 
Et aſſidunt damna ipſius Matthei occaſione in- 
fra contenta ultra Miſas & cuſtagia ſua per ipſum 
circa Sectam ſuam in hac parte appoſita ad quin- 
que libras & pro Miſis & Cuſtagiis illis ad quadra- 
ginta ſolidos; ſed quia curia dicte Domine Regine 
nunc hic de Judicio ſuo de & ſuper premiſſis 
reddendo nondum adviſatur, dies inde datus eſt 
prefato Mattheo Aſhby coram Domina Regina 
apud Weſtmonaſterium uſq; diem Veneris prox 
poſt craſtinum Sancte Trinitatis de Judicio ſuo 
inde audiendo eo quòd curia dicte Domine Regi- 
ne nunc hic inde nondum, &c. Ad quem diem 
coram Domina Regina apud Weſtmonaſterium 
venit predictus Mattheus Aſhby per Attornatum 
ſuum predictum; ſed quia curia dicte Domine Re- 
gine nunc hic de Judicio ſuo de & ſuper premiſſis 
reddendo nondum adviſatur dies inde datus eſt 
prefato Mattheo Aſhby cotam Domina Regina 
apud Weſtmonaſterium uſq; diem Veneris proxi- 
mum poſt tres ſeptimanas Sancti Michaelis de 
judicio ſuo inde audiendo eo quòd curia dicte 
Domine Regine nunc hie inde nondum, &c. Ad 
quem diem coram Domina Regina apud Weſtmo- 
naſterium venit predictus Mattheus Aſhby per 
Attornatum ſuum predictum, ſed quia curia — 
Domine Regine nunc hie de Judicio ſao de 
ſuper premiſſis reddendo nondum adviſatur, dies 
inde datus eſt prefato Mattheo Aſhby coram Do- 
mina Regina apud Weſtmonaſterium uſq; diem 
Sabbati proximò poſt Octabas Sancti Hilarii de 
Judicio ſuo inde audiendo, eo quod curia dicte 
Domine Regine nunc hic inde nondum, &c. Ad 
quem diem coram Domina Regina apud Weſt- 
monaſterium venit predictus Mattheus Aſhby per 
Attornatum ſuum predictum, ſed quia curia dice 


Domine Regine nunc hic de Judicio ſuo de & 


ſuper premiſſis reddendo nondum adviſatur dies 
inde datus eſt prefato Mattheo Aſhby coram Do- 
mina Regina apud Weſtmonaſterium uſq; diem 
Mercurii proximum poſt quindenam Paſche de 
Judicio ſuo inde audiendo, eo quod curia dicte 
Domine Regine nunc hic inde nondum, &c. Ad 
quem diem coram Domina Regina apud Weſtmo- 
naſterium venit predictus Mattheus Aſhby - per 
Attornatum ſuunF#prediftum, ſed quia curia dicte 
Domine Regine nunc hic de judieio ſuo de & 
ſuper premiſſis reddendo nondum adviſatur dies 
inde datus eſt prefato Mattheo Aſhby coram Ho- 
mina Regina apud Weſtmonaſterium uſq; diem 
eneris proximum poſt craſtinum Sancte Trini- 
tatis de judicio ſuo inde audiendo eo quòd curia 
dicte Domine Regine nunc hic inde nondum, &c. 

; Ad 


% 
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Ad quern diem coram Domina Regina yt 
Weſtmonaſterium venit predictus Mattheus Aſhby 

Attornatum ſuum prediftum ſed quia curia 
dice Domine Regine nurc hic de judicio ſuo de 
& ſuper premiſſis reddendo nondum adviſatur 
dies inde datus eſt prefato Mattheo Aſhby coram 
Domina Regina apud Weſtmonaſterium uſq; di- 
em Sabbati proximè poſt tres ſeptimanas ſancti 
Michaelis de judicio ſuo inde audiendo eo quod 
euria dicte Domine Regine nunc hic inde non- 
dum, &c. Ad quem diem coram Domina Regi- 
na apud Weſtmonaſterium venit predictus Mat- 
theus Aſhby per Attornatum ſuum predictum 
ſuper quo viſis & per curiam dicte Domine Re- 


gine nunc hic plenius intellectis omnibus & ſingu- 


lis premiſſis maturaq; deliberatione inde habita 
conſideratum eſt quod predictus Mattheus Afhby 
nil capiat per Billam ſuam predictam ſed pro 
falſo clamore ſuo fit inde in miſericordia, &c. Et 
predicti Willielmus White Richardus Talboys 


Willielmus Bell & Richardus Heydon eant inde 


line die, &c. 


M. Speaker, (Mr. Harley, afterwards Earl of 
Oxferd) after the Reports were over, told the 
Houſe, That he thought it to be his Duty to put 
them in Mind of the great Conſequence and Im- 
portance of this Matter, and that it behoved 
them to take very great Caution in their Proceed- 
ings, not only that the Grounds and Foundation 
be good, but alſo that the Method and Manner 
of treating it be according to antient Uſage and 
Cuſtom of Parliament: And to that End he de- 
fires the Houſe would give him Leave to ſtate 
this Matter, as it appear'd to him, and according 


to what occurr'd upon the ſudden to his Memo- 


ry, that the Houſe might take proper Methods 
upon this Occaſion, / 

Mr. Speaker then proceeded to give the Houſe 
an Account of the State of Elections by Cuſtom 
vr Common Law, and that the great Alteration 
in Point of Elections, was in the Beginning of 
Hen. IV. Time, ſince whoſe Reign the Returns 
for Parliament have been made by Indenture. 
That by the Statute of 7 H. 4. there is a Method 
preſcrib'd of Election and Return, and the Oc- 
caſion he took to be this: H. IV. came to the 
Succeſſion of the Crown by the Depoſition of 
R. II. when the Parliament was ſitting. That 


Parliament was continued to H. IV's Time: For 
tho' in the Rolls it was call'd a new Parliament, 


and Returns were made as by the Sheriffs of the 


Counties, and alſo by the Boroughs, as if it was 


a new Parliament; yet it was the ſame Parliament, 


for they were the ſame Men; and there were too 


few Days between one Parliament and the other, 
to have a new Election. But Henry IV. having 
made ſuch an extraordinary Step, he would not 
leave it as a Precedent to be found out. After- 
wards, when Times were a little more ſettled, in 
his ſeventh Year, and that Practice was neceſſary 
ro be condemn'd, it was provided, at the great 
Complaint of the Commons, that it ſhould be 


done by Indenture, that the ſame or like Deceit 


ſhould never be put upon the Kingdom after- 
wards, and one Part was to be kept below. This 
continued fur about four Years, when there was 
another Complaint of the Proceeding of Sheriffs, 
(he faid he need not mention the Regulation of 
forty Shillings a Year, and ſome other Things 
which are not directly to this Caſe) and upon 
that there was a Penalty put upon the Sheriffs of 
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a hundred Pounds, which he took to be in the 
eleventh Year; and it was put under the Inquiry 
of Judges of Aſſize, and ſo it ſtood all that King's 
Reign, till H. V. And then there was another 
Law made for Electors and Elected, that they 
ſhould be all reſident. Some of the Law Books 
give a pretty Conſtruction of it, that tho' there 
was ſuch a Law, yet the Cuſtom of Parliament 
was to be the Rule. But he ſaid, he thought it 
to be a better Conſtruction, That it being then 
reckon'd a Service, and a hard Service, none but 
Reſidents in the Borough were compellable; 
Thus it continued, *till about H. VI's Time; and 
then if the Sheriffs had made a wrong Return, 
if indicted or proſecuted at the Aſſizes, there was 
to be immediate Execution for this Hundred 
Pounds, without any Traverſe. Upon this there 
was a Statute to allow the Sheriff a Traverſe for 
this Hundred Pound, and that he ſhould not be 
liable to it 'till he was legally convicted; i it 
ſtood *till about a Year afterwards, that the Par- 
lament thought it neceſſary to make another Act 
about 8 H. 6. and then there was great Complaint 
again of the ill Proceedings of Sheriffs: And 
the Law was enforced again, and it was declared 
who ſhould be the Electors; and the Sheriff was 
made liable to the Penalty of a Hundred Pound, 
and Impriſonment without Bail or Mainprize, 
and it was inquirable by the Judges of Aſſize. 
Another Statute was made the 10 H. 6. which 
inforceth the Manner of Elections, fa it ſtood. 
Then 23 H. 6. there are two Statutes, one re- 
lating to the Wages of Knights, Citizens and 
Burgeſſes, and how they ſhould be levied; ano- 
ther reciting the Statute of H. V. and H. VI. 
and it ſays, That there were not ſufficient Penal - 
ties on Sheriffs, who beſides that ſometimes they 
ſent no Writs to Boroughs, made inſufficient Re- 
turns, c. And the Mayors and Bailiffs were 
guilty of the ſame; and therefore over and above 
the firſt Penalty of a Hundred Pounds, they laid 
another Penalty of a Hundred Pounds more, 
which was to the Plaintiff, with Coſts of Suit; 
and this was to be tried before the Judges of Aſ- 
ſize, and the Courts at Weſtminſter, and at the 
Seſſions; and the Action is to lie either for a 
Knight, or Burgeſs, or any other Perſon that 
would bring the fame, but within a Time limited, 
three Months from the Commencement of the 
Parliament. Thus Elections ſtood in Point of 
Law, *till the modern Alteration, within every 
Body's Memory. And he hop'd whatever Time 
Gentlemen took this Matter into Conſideration 
in, they would do it as became the Houſe of 
Commons, and examine all Particulars, as well 
as the Judgments of Law, and they would do 
what became a Houſe of Commons, and that no 
body would fee the Dignity of the Houſe of 
Commons impair'd. And however Differences 
were between them in other Things, they would 
be unanimous in preſerving the Rights of the 
Commons, and of doing it in a right and juſtifi- 
able Manner : And offer'd to their Conſideration, 
whether it would not be beſt to proceed in the 
old Method, by going into a grand Committee 
for the Courts of Juſtice to conſider this Matter, 
and that by taking this Courſe, they would walk 
in the Steps of their Predeceſſors, and avoid 
many Inconveniencies, which were ealily to be 
foreſeen would happen, by taking another Courſe, 

But it being moved and ſeconded to conſider 
of the ſaid Reports in a Committee of the whole 


Su 
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Houſe, the Queſtion was put, and carry'd, That 
eu Houſe 4 11 then next fallowiog, would 
reſolve itſelf into a Committee of the whole 
Houſe; to conſider of the ſaid Reports. 
Ordered, That the ſame Members do alſo 
ſearch the Offices of the Court of Queen's-Bench, 
what Proceedings were there in the Caſe of Bar- 
nardiſton and Same, and for a Copy of the Re- 
cord of the Judgment in that Caſe, and report 
the ſame to the Houſe. 
| Lune 24 Januarii, 1703. 
Mr. Brewer reported; That the Members ap- 
pointed to ſearch the Offices of the Court of 
n's-Bench; as to what Proceedings were 
there in the Caſe of Barnardiſton and Soame, and 
for a Copy of the Judgment in that Caſe, had 
ſearched the ſame accordingly ; and he preſented 
to the Houſe a Copy of the ſaid Judgment, the 
Conſideration whereof was referred to the Com- 
mittee of the whole Houſe, who were appointed 
to conſider of the Report relating to the Caſe of 
Aeby and White. | | 
Martis 25 Januarii, 1703. 
This Day the Houſe reſolved into a Commit- 
tee of the whole Houſe to take into Conſiderati - 
on the * of the Lords Journals touching 
their Lordſhips Proceedings on a Writ of Error 
in the Caſe between Aby and I bite, & al. and 
alſo touching their Lordſhips Proceedings in the 
Matter mention'd in the Petition of Mr. Bathurſt ; 
in which laſt Caſe of Mr. Bathuwft, as it was al- 
ledged, their Lordſhips had taken upon them an 
original Juriſdiction in controuling an Order 
made by the Court of Exchequer for the filing of 
a Record that had been ſeveral Years lodged in 
Mr. Granges's Chamber of the Temple. But the 
Committee in the firſt Place agreed to go on with 
the Buſineſs of Aby and White; and the Debate 
of that Matter was carried on with great Order 
and Temper, and was to the Effect following. 
Mr. Freeman in the Chair. | 
Mr. Brewer. Sir, we are now in a Committee 
of the whole Houſe upon the Conſideration of 
the Caſe of Aby and White, which I take to be 
a Matter of the laſt Conſequence to the Privileges 
of the Houſe of Commons, which I think are 
dangerouſly invaded by the Lords Pretence of 
Judicature upon them. But as I don't doubt 
every Gentleman here thinks it his Duty to 
ſupport and maintain the juſt Rights and Privi- 
leges of this Houſe, as intruſted by thoſe who 
ſent us hither ; ſo we ſhall do it in ſuch a Manner 
as will conſiſt with; and maintain a due Corre- 
ſpondence with the Lords. I ſhall open the true 
Seate of the Caſe, with the Judgment given up- 
on it in HWeftminſter-Hall, and ſome of the Rea- 
ſons which, in my Opinion, 1 that Judge- 
ment; and then f. to the Reverſal of it by 
the Lords, (which, with Submiſſion, I take to 
be a new Attempt of their Lordſhips to bring 
this, and all our Privileges before them in Judge- 
ment) which, I believe, neither this, nor any 
other Houſe of Commons will .endure, nor want 
Will or Power to relieve themſelves againſt ſuch 
an Uſfurpation. * 
The Plaintiff declares againſt the Defendants, 
That whereas on the 26th -Day of December, in 
the 12th Year of King Villiam the Third, a 


Writ ifſued to the Sheriff of Bucks, command- 
ing him to. cauſe to be elected Two Burgeſſes for 
Aylesbury; the Sheriff directed 

Vor. VIII. 


his Precept ac- 


hb 
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cordingly to the Conſtables, to whom it belong'd 
to execute that Precept; and the Burgeſſes being 
aſſembled, and the Plaintiff duly qualified to give 
his Vote, he offered to give it for Sir Tho, Lee 
and Mr. Mayne; but the Defendants falfly and 
maliciouſly intending to defeat him of that Pri- 
vilege, did refuſe to receive it, which he lays to 
his Damage, and Iflue being joined, that Cauſe 
was tried at the Aſſizes, and a Verdict for the 
Plaintiff, and 51. Damages. 
The Fact being thus tried, the Matter in 
Hand (that is to ſay, Whether this Action is 
maintainable by the Rules of Law, or not) was 
often argued by Council learned at the Bar, and 
afterwards conſidered by the Judges in the Queen's- 
Bench, and upon their mature Conſideration, 
Judgment was given for the Defendants, that is, 
that the Plaintiff had no good Cauſe of Action. 
Now I underſtand. the. chief Reaſon was, for 
that the Right of Voting in ſuch Caſes hath ever 
been, and ought to be cognizable and determin- 
able by the Houſe of Commons, and not elſe- 
where: For by the Law and Uſage of Parlia- 
ment, the Houſe of Commons have heard and 
determined the Right of their own Elections, 
and conſequently and neceſſarily the Right of the 
Electors to vote; and for this Purpoſe, at the 
opening of all Parliaments a Committee of Elec- 
tions is nominated of Members of our own, to 
hear and determine of ſuch Right of Elections, 
to whom Petitions (after preſented to the Houle) 
are referr'd; and if any Elector had been refus'd 
his Vote in the Country, he is, notwithſtanding, 
allowed his Vote here, in caſe he had Right, 
and it ſhall avail the Candidate as much as if the 
Vote had been received below; and the Commit- 
tee, after Judgment upon the Caſe, report to the 
Houſe all the ſpecial Matter, and their Reſoluti- 
ons; where the whole Matter may be afreſh de- 
bated, and the Houſe agree, or diſagree, with the 
Committee, as ſhall appear reaſonable; ſo that 


this Determination and Method of Trial bath 


two Digeſtions, and more likely to be well found- 


ed than that of a common Jury, who we know 


are made by under Sheriffs, and often of Perſons 
ſo corrupted or ignorant, that new Trials are 
often granted by the Judges. But it may be ob- 
jected, that no ſingle Petitioner will be received 
by the Houſe: In Anſwer to this, I ſay he may; 
and I have known Petitions ey, Elections 
| yur za by a very few Perſons, and by the ſame 
eaſon may by one: I am ſure we have no Or- 
der of the Houſe againſt it; and if Gentlemen 
object that no ſingle Petition of this Nature was 
ever received, if they'll ſhew me when it were of- 
fered; I will ſhew them when twas received; I 
believe they can't ſhew me *twas ever refuſed. 
But I would aſk if they can ſhew me that ſuch 
an Action as this was ever brought againſt the 
Officer, as in this Caſe. Pm ſure they can't, 
and which, in our Law, is allowed a good Argu- 
ment, that no Action lies; eſpecially ir being a 
Caſe which can't be preſumed, but may happen 
very often, almoſt in every Election: And, I 
believe, there never was a new Parliament called, 
but frequent Occaſions might have been taken 
for ſuch an Action, and better founded than this 
of the Plaintiff's, who was a poor Hoſtler, and 
removed from that Pariſh, by the Order of two 
nr as being likely to become chargeable. 
ut it ſeems our Anceſtors repoſed a Conſidence 
in their Repreſentatives to have Right done them 
in ſuch Caſes: They ſought not Relief from 
Bb common 


Borough of Ha/elmere; thereby 


common Juries. And what is now done by this 
Attempt? Why the Judges upon their Oaths 
ſay, that they have no Cognizance of the-Cauſe ; 
but notwithftanding, the Lords ſay they have 
Cognizance, and reverſe that Judgment; and the 


_ Conſequence of that is, the Lords will judge of 


this our undoubted Privilege, never, *till now, 
drawn into Queſtion; and by the ſame Reaſon 


and Law, the Lords may ſit in Judgment upon 


all other our Privileges, and thereby we become 
depending * them; which ſome without 
Doors, I find, are willing to ſubmit to, for that 
they ſay, where one is deprived of his Right, he 
ought to have Damages, which the Houſe of 
Commons can't give. I allow, where one is in- 
jured, he ſhall have Relief by our Law, in one 
Place or other, but we have not one Shop to cure 
all Diſtempers. The Queen's-Bench relieves 
chiefly in Matters Criminal; the Common Pleas in 
Civil Pleas between Party and Party; the Exche- 
quer, in Matters of Revenue; Chancery, in Caſes 
of Fraud; and in the Caſe in Queſtion, Relief 


may be had (as ſaid before) in the Houſe of 


Commons by Law and Uſage of Parliament, 
which all Lawyers know is a very conſiderable, 
known, and approved Part of the Laws of Eng- 
land. And tho' no Damages are uſually given 
here, yet the Officer, for Miſbehaviour, and ar- 
bitrarily refuſing Votes who had Right, may be, 
and has been puniſhed by the Power and Autho- 
rity of the Houſe, and even at Common Law, 
as when an Alderman is refuſed by the Mayor, 
or other Perſon who ought to admit him, the 


Remedy is by Mandamus, which tho! it is charge- 


94 51. Proceedings in the Houſe of Commons, 2 & 3 A. 


able to the Perſon injured, yet I don't know any 


Damages are given him, otherwiſe than that the 
Party injured is admitted, which is a Relief, the 
Alderman having what he complained for: And 


ſo the Elector, his Vote is allowed as good as if 


the Conſtable had took it. And by the way, 


give me Leave to obſerve how ſmall a Relief the 
new deviſed Remedy by Damages is: I dare af- 
firm and demonſtrate; that the Plaintiff in the 


Caſe in queſtion is above 100/7. out of Pocket 
mote than the Coſts and Damages recovered, 
which I take to be infelix victoria. But if Gen- 
tlemen ſay, the poor Hoſtler could not expend 
ſo much, I believe ſo too; but if at the Expence 
of any great Man, I think it is leſs juſtifable, to 
make a Tool of that poor Fellow, perhaps in or- 
der to enlarge a Jutiſdiction. 

I muſt confeſs I take the Caſe of the Elected, 
to be much ſtronger than the Caſe of the Elee- 
tors; and yet, in ſuch Caſes, Relief at Common 
Law was aways denied, as in the Caſe: of Sir 
Samuel Barnardiſton and Soame, there the Sheriff 
made a double Return; and in the Cafe of Mr. 
Onflow, a falſe Return; and the Perſons in- 
jured by thoſe Returns were put to very great 
Charges, and kept long from their Seats in the 
Houſe, and yet at Common Law could never ob- 
tain a Relief. The Judges were of Opinion (as 


they now are in the Caſe of the Elector) that it 


was a Matter of Parliamentary Cognizance, of 
which they were not competent Judges. And 


' ſhould we now admit this Matter to be deter- 
- mined by the Courts below, what great Confu- 


ſion and Inconvenience would follow? I preſume 
| no 


* The CASE of DREN ZII Onstow, Eſq; was tried at the Afizes holden for Surry on Wedneſday the 20th 
Day of July, in the Year of our Lord 1681, at King fon upon Thames, before the Lord Chief Juſlice of England, Sir Francis 


Pemberton. 


The DECLARATION. 


Denzil Onſlow, Eſq; had 1 his Action on his Caſe in the Court of Common Pleas, againſt Villiam Rapley, late Bailiff of the 


etting forth, That Haſelmere was an ancient Borough that uſed to ſend Burgeſſes to Parliament: 


That a Writ iſſued to the Sheriff of Surry, to cauſe Knights and Burgeſſes to be choſen for the Parliament to be held the 


17th 
Day of October, Anno 31 Caroli Regis. The Sheriff made a Precept to the Borough of Haſelnere, to chuſe Burgeſſes. That 
Auguſt 31, Anno 31 Caroli ſecundi, the Plaintiff was duly elected one of the Burgeſſes, and returned by Indenture with Sir Milliam 
Moore. That the Defendant intending to deprive the Plaintiff of the Honour and Benefit of his Election, did by another Indenture 
return Sir William Moore, Bart. and James Greſham, Eſq; as duly elected, whereas the ſaid Greſham was not duly elected; whereby 


- the Plaintiff was hinder'd from — in Parliament, and * to great Charge to aſſert his Right, to his Damage of 200 l. 
v 


After Not Guilty pleaded, upon Sides at the Trial, the Caſe appear'd to be thus. 


idence given on bo 
1 The CASE and EVIDENCE. . 

At the Election in this Borough for the laſt Parliament at Nyſfminſter, there were Four itors, viz. Sir William Moore, the 
Plaintiff, Mr. Dorrington, and Mr. Greſham. The Electors meeting and voting, the Poll was demanded, granted, and taken: The 


Defendant took Time to peruſe and conſider the Poll, until the Afternoon; and having confider'd of it, came again to. the Place 
of Election, and declared the Plaintiff and Sir Milliam Moore had the Majority of the ancient and lawful Burgeſſes, and proclaimed 
them Two to be duly elected, apd feal'd an Indenture thereof accordingly; and Mr. Greſham being then preſent, oppoſed not 
the fame, but deſired that Sir William Moore (with regard to his Title and Quality) might be firſt named in the Indenture, 
although (as was then admitted) Mr. O»/ozy had the Majority of him; which was done accordingly, Mr. Ox/lox readily and 


erouſly conſenting to the doing thereof. | | 
That about a Week or a Fortnight after, the Bailiff was prevailed with to ſeal and return another Indenture, whereby Sir William 


Moore and Mr. Greſham were return'd as elected. Whereupon, Mr. Onflow's Right to fit was controverted, and he ſuſpended from 


ſitting; and was put to his Petition to the Houſe of Commons, who upon hearing of the whole Matter, and Conſideration had of 
the indirect Dealing of the Defendant and others, declared Mr. O»/ſowduly elected, and committed the Defendant. And Mr. Or 


fate in the laſt Parliament at M Hminſter for that Borough, and that Mr. Oaſloav had been at great Charges to clear his Election. 


Fit, The Defendant's Council infiſted on the Statute of 1 H. g. cap. 1. That a Perſon elected mult bo free, reſiant, and 


dwelling within the Borough. To which it was anſwer'd, and reſolved by the Court, That little or no Regard was to be had 
do that ancient Statute, foraſmuch as the common Practice of the Kingdom had been ever ſince to the contrary ; and it was the 


Way to fill the Parliament-Houſe with Men below the Employment: And the Objection was difallow/d. 
Secondly, It was agreed unto by the Parties and their Council on both Sides, That the Right of Choice of Burgeſſes for this 


Borough to Parliament, lay in the Burgage Freeholders, reſiant, and inhabiting within the Borough, and none others. 


Then the Plaintiff's Council infiſted and proved, That there voted for him Thirteen, having good and unqueſtionable Votes; 


| Unto one whereof the Defendant's Council excepted, for that he beforg the Election had mortgaged his Eftate : Which the 


Party himſelf, preſent in Court, denied upon Oath; and the Court was of Opinion, it had not beeg a good Objection, if true, 
ſo long as the Mortgagor continued the Poſſeſſion, and had the Benefit of Redemption in him. | 

The Defendant's Council ſaid, There voted for Mr. Greſham Fourteen, having good Votes; which if ſo, would have made a 
Majority; but the Plaintiff”s Council excepted to Six of the Fourteen, as being no good Electors, for that one of them lived 
not within the Borough; which was proved by ancient Reputation and Perambulation, That the Houſe where he lived was left 
without the Bounds. As to the other Five, the ObjeQtion was, they were no real Burgage Tenants ; and that if any Conveyances 


had been made to them of Burgage Lands, they were lately made, and fraudulently contrived, to make Votes againſt an Election: 


And becauſe the Defendant's Council could not deny but theſe Conveyances were lately made, the Court put the Defendant to pro- 
duce and prove them, which was done; and upon reading of them, it appear'd Two of the Five were made after the Teft of the 
Parliament Writ, and Three of them, in order to carry on Sir Philip Fhyd's Election in the Borough about Five Years ſince. 
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no body will pretend to exclude the Juriſdiction: 


of the Houſe of Commons in this Caſe; and yet 
if they judge one way, and the Courts below ano- 
ther, and neither have Power to ſuperſede or reverſe 
the Determination of the other, under what Un- 
certainty will the Officers and all Parties concern'd 
lie? Whereas, in other Caſes, where one Court 
errs, a ſuperior Court reverſes; but here both 
Adjudications | ſhall ſtand together, tho* incon- 
ſiſtent the one with the other. 

But : tis ſaid in this Caſe; the Action lies, becauſe 
the Defendant refuſed the Plaintiff's Vote malitioſe 
& falſo: I take thoſe to become Words of Courſe, 
and no Evidence of that is given to the Jury. 

Sir, To conclude, the Houſe: lately paſs'd a 
Reſvlution, That no Lords ſhould intermeddle at 
any of our Elections: But if this is allow'd as Law, 
they may at the laſt judge and make (for ought 

know) all our Elections. But for my Part, I 
am for continuing the Poſſeflion of this, and all 
other juſt Privileges, as derived down to us from 
our Predeceſſors, who ever enjoyed and exerciſed 
them as now we ſhould; ad f hope before we 
riſe we ſhall think-of ſome Remedies, and not lie 
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Sir Tho. Powys. Mr. Freeman, I believe 1 ſhould 
hardly have. roſe up in this Matter, but that 1 
think it more particularly my Duty to ſpeak to 
this Thing, if it were poſlible, than any other; 
for in truth I have had a more particular Oppor 
tunity of knowing the Nature of this Caſe, an 

the Proceedings in it, and what the Conſequences 
of it will be, than many others have ha. 

I muſt acquaint you I was of Council in this 
Cauſe in the Houſe of Peers upon the Writ of 
Error with bite, and the other Conſtables that 
were proſecuted in this Action, and did to my 
Power defend what I took to be the Rights and 
Privileges of this Houſe. 

I would ſtand right in the Opinion of every 
Body; for what 1 did there for my Client in the 
Courſe of my Profeſſion, I don't think myſelf 
obliged to maintain here; for then it was my 
Duty to do my beſt for him as his Council, but 
now he hath done with me, and I have done with 
him in this Place. 

It hath been to the grear Honour of ſome Judges 
in V:fminfter- Hall, who have argued in Caſes below 
at the Bar, and have been brought on the Bench 


wholly under the Power, or Mercy of the Lords. before the Cauſe hath been derermin'd : That they 


Two of them were Conveyances by one Vallor, who had a Garden of about thirty Rods; and convey'd to each of his two Sons 
a Piece of it, containing about ten Rods, of which they had made Jointures to their Wives, each Share being worth at beſt 22. 
per Annum. Another of the Fiye was made by a Father who had a Cloſe containing two Acres, and made a Conveyance'to his 
Son of about a Quarter of an Acre, which always after lay undivided, and was conſtantly enjoy'd by the Father. Another 
Conveyance was made by a Son- in- law to his Father-in-law, of a Cart-houſe. The laſt was a Conveyance to one Fack/on, of a 
little Tenement ; but it was proved that collateral Security was given to re-convey, and that the Grantor had repait d it. As 
to all Five, there a ſeveral Badges of Fraud, as a continued Poſſeſſion in the Grantors, &c. and the ſeveral.Confeſfions 
of the Purpoſe and Intent of making them for the Elections. Fn - 

The Court cenſured ſuch Procee ings as evil and unlawful: Mr. V. (Recorder of C.) one of the Defendant's Council, ſtood 
up to juſtify theſe r and ſaid it was Part of the Conſtitution of our Government to do ſo. At which the Court ſcem'd 
very angry, and wonder'd that any one, eſpecially a Man of the Gown, ſhould fay ſo; and faid, Do you think our Govern- 
ment hath no better Conſtitution ? With which the Gentleman not being ſatisfied, he was told by the Court, he deferved to be 
taken Notice of for ſaying ſo, and that he ſeemed to have adviſed the Thing done. | | 
To conclude the Evidence, the Plaintiff's Council deliver'd into Court Ten or Twelve ſeveral Con that were proved 
by the Party that wrote them, to have been made by Mr. G's Order, to make ſo many Votes at a former Election, wherein Mr. 
Greſham was concern'd; and the Election being over, they were cancell'd and deliver'd up, concerning which, Mr. Grefam 
endeàvour d to ſay ſomething by way of Excuſe, but was told by the Court, it was too bad to be excuſed; and it was well an 

Act of general Pardon had paſſed ſince this was done, elſe he ſhould have anſwer'd it in another Place. During the whole Time 
vf the Trial, the ſame was managed with great Patience and Circumſpection; for ſo ſoon as the Cauſe was — | by the Plaintiff”s 
Council, the Coutt'perceiving the Nature of it, commanded Silence, and Attention in the Jury: The Court declaring it was of 

Weight, as great as any that ever came there to be tried. And the Evidence being — 9 on both Sides, the Court 
ew of Direction told the Jury, that the Plaintiff need not, as this Caſe is, prove any Malice in the Defendant; for 
it ſhall be intended when a Man ſhall do ſuch an evil Thing as this is, contrary to his own Knowledge, and Declaration made 
the Election, and afterwards alſo; (for it was proved * him, by one or two Witneſſes, that a little Time before this 
Total, he did confeſs Mr. Onfow was duly elected, and that he had told Mr. Greſbam what would come of it.) And the Court 
further told the Jury, that this was a Cauſe of Moment, and deſerved more than ordinary Conſideration; and the making Votes 
by ſuch Means, was a very evil and unlawful Thing, and tended to the Deſtruction of the Government, and debauching of Pars 
liathents : And although ſome of the Conveyances were made ſome Time before his Election, to ſerve a Turn at a former Choice z 
yet that they were fraudulent, and void in their Creation, and ought not to be made uſe of at any Time againſt any other Perſon; 
and that it was ſenſeleſs to think ſuch Practices were Part of the Conſtitution of our Government, or to imagine that Perſons 
whom we entruſt with our Lives and Fortunes ought to be made and choſen by ſuch evil Devices; and that ſuch Practices deſerve 
to be ſeverely puniſhed, and directed the Jury to give ſignal Damages: Whereupon the Jury withdrew, and after a ſhort Stay 

gave a Verdict for the Plaintiſt, and 50/7. Damages. a by | 
And the Court in the Courſe of Evidence having obſerved one Billinghurft to be much concern'd in the Proof and Management 
of their fraudulent Deeds, conceived him to be yu much of the Practice thereabouts, and commanded him to ſtay in Court 
until the Jury had given in their Verdict; which when they had done, the Court required him to nd Sureties to appear in the 
Court of King's-Bench next Michaelmas Term, to anſwer to an Information touching the ſaid Miſdemeanor ; and in the mean time 
to be of haviour, which accordingly he did do; and Sir William Moore, and Sir George Woodruff (whom he had ſerved in 
the laſt Election at Haſalmere) were his Sureties. And the Court required the Plaintiff, Mr. On/foxv, to ſee that an Information 
be preferr'd; which he promiſed to do: And the Court declared it was a very great Offence, and ſhould be ſeverely puniſt'd. 
ſhall give a few Inſtances of what the Houſe of Commons have done in former Ages to puniſh and prevent Evils about Elections. 

1. Anno 20 Facebi, Doctor Harris, Miniſter of Blechingh in Surry, for ———— himſelf by preaching, and otherwiſe, about 


Election of Members of Parliament, upon Complaint, was cal'd to the Bar of the Houſe of Commons, and there as a Delinquent 
e his Fault there, and in the County, in the Pulpit of his Pariſh Church, on Suaday before 


2. Anno 21 Nashi, Ingrey, Under. Sheriff of Cambridgebire, for refuſing the Poll, upon the Promiſe of Sir Thomas. Steward 
to defend him therein, kneeling at the Bar, received his Judgment, to ſtand committed to the Serjeapt at Arms, and to 
Submiſſion at the Bar, and acknowledge his Offence there, and to make a farther Submiſſion openly at the Quarter Seſſions, and 


e —— > 
3. Anno 20 Jacobi, ayor of Arundel, for mi ing himſelf in an Election, ing the Town to a deal of 
2 «Lys Wairat, and — 


I * 2 ger (erg mon Wong! wat packing s Namber - 8 was ſent for 

pay e ; e appointed certain Perſons to adju Charges. | 
4. And laſtly, 's Car. 1. Sir William „and others, 3 Cernwal, for aſſuming to themſelves a Power 
to make whom rw 16g ighes, and — thode tlemen that then ſtood to be choſen, ſending up and down the 
Country Letters for the Trained Bands to appear at the Day of the Election, and menacing the Country under the Title of his 
Ma y's Pleaſure; had Judgment given upon them, to be committed to the Tower. 2. To make a Recognition of their 
Offen + at the Bar of the Houſe upon their Knees; which was done. 3. To make a Recognition and Submifben at the Aſſizes 
in Cornwal, in a Form drawn by a Committee. See this Caſe in a Folio Pampblet, printed 1681, | att 
OV! 8 >At 2 nil: : | en Ds 2 25 have 


l 5 a 6" c< . 
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have argued at the Bar one Way, and when upon 
the Bench, have given Judgment another Way 
ainſt their very Clients, and thereby done their 
Bury in both Places. 5 
Now; when I have ſaid this, I hope I do ſtand 
fair and clear, that I now ſpeak as a Member of 
the Houſe of Commons. + * 3 
Tou are upon a Point which I wiſh had never 
pened, for there is nothing I enter upon with 
greater Reluctancy, than what looks like a Diſ- 
pute with the 8 for no Man pays a 
greater Honour to the Houſe of Peers, and to 
every Peer there, than I do; however, as I am 
intruſted, I ſhall endeavour to maintain the Rights 
f this Houſe. And I do fay, if the Peers of 
land can determine all our Properties at Law 
upon Writs of Error, and all our Rights in 
Equity upon Appeals; and if they can deter- 
mine all our Elections in Conſequence of this 
Action, (as I am of Opinion they may, if this 
Action prevails,) they have a greater Power than 
ever that Houſe had in the Days of their Noble 
Anceſtors; when they were in their greateſt 
randeur. 3 wy g 
I will ſhow you what will be the ill Conſequen- 
ces, and I think it very fit for. you to take 
this Matter into Conſideration, if there be any 
way to come at it. Firſt, I can't deny, but 75 
nerally ſpeaking, a Man has Right to . is 
Action at Law; but then I hope, tho' a Man 
hath a Right to bring an Action, yet he can't 
ing it in Detriment to any other Man's Privi- 


lege; for if a Member of this Houſe be ſued in 


Time of Privilege, tho a Perſon have a Right to 
ſuch Action, yet he can't proſecute it in Breach 
of the Privilege of ſuch Perſon, much leſs can a 
Man proſecute an Action in Breach of the Pri- 
vilege of this Houſe. And ſuppoſe this ſhould 
come before the Lords in Queſtion by Writ of 
Error, and they ſhould be in Poſſeſſion of the 
Cauſe; fure e Determination of the Lords 
upon a Writ of Error 

to be concluſive to the Commons in their Rights 
and Privileges, ſo as that they may not take an 
Alarm, and be concerned if all their Privileges 
are about to be taken from them. Suppoſe any 
Member of this Houſe, (as I think by the Privi- 
leges of this Houſe, he may,) ſhould in this 
Houſe have juſt Occaſion to take Notice of 
Tome great Miſdemeanor in any great Officer of 
the Crown, and ſhould aſſert Matters highly in- 
trenching on the Honour of a Peer of England; 
and ſuppoſe when the Parliament was up, the 
Peer ſhould bring his Action of Scandalum Mag- 
natum againſt the Member at Law for Words 
that he had E here, and lay them as ſpoken 
Elſewhere, (for ſo in a tranſitory Action he may,) 
and he ſhould juſtify that they were ſpoken in 
che Houſe of Commons, where, by the Privileges 
of the Houſe, Freedom of Speech is allowed; 


and ſuppoſe Judgment in that Caſe, (as in this it 


. was,) ſhould be given againſt the Plaintiff, and 
afterwards this by a Wit of Error ſhould be 
deen before the Peers, | | 
verſe this Judgment, and give Judgment for the 
Plaintiff; Can any thing be more we to 
pr And p of oy tament, if ſuch a Caſe as 
is ſhou n? And muſt the a0ns I 
ſuch Caſe fit — by it? | 2 
- Suppoſe any Man ſhould preſume to arreſt amy 
Member as he was going into the Houſe.of Com- 
mons, nay, the Speaker himſelf, and afterwards 
he is committed by Order of the Houſe, and the 


„ is not without more ado 


and they ſhould. re- the Author I mentioned, ſu 


Perſon committed ſhould bring his Action for 
re, him into Cuſtody; and the Serjeant who 
took him into Cuſtody ſhould plead this Matter, 
and the Judges give Judgment for him as they 
did for the Defendants in this Caſe; and by Writ 
of Error; it being brought into the Houſe of 
Peers, they ſhould reverſe this Judgment, and 
give the Plaintiff his Damages: Will any onę 
ſay, we could not take Notice of this? Would 
it not deſttoy all our Rights and Privileges? 
So no doubt in this Caſe, tho* they have gone 
by way of Action at Law; and Judgment in 
Maſtminſter-Hall, and Writ of Error in the Houſe 
of Peers, it cannot be ſaid; but if it concerns our 
Rights, we may take Notice of it. In the Caſe 
of Sir Jabn Eliot, Sc. (Vol. VII. page 242:).the 
Commons declared the Judgment, 5 Car. 1. ille- 
gal, and againſt the Privileges of Parliament. 
It is my poor Opinion tis our Right, (and 
think no body can doubt it,) for we are in Poſ- 
ſeſſion of it; to determine our own Elections; 
and I would be glad to be acquainted when fri 
we began to hear and determine our own Electi- 
ons; I believe no body will ſay with Certainty 
when we did not. r ae the 
I know we have a turbulent Author; who ge- 
nerally affected to be in the Wrong, and tho 
a Member of this Houſe, made it his Buſineſs to 
write againſt their Privileges, and was always 
hunting among the Records of the Tower, from 
whence he brought away a great deal of Dirt 
with him, and yet could never pretend, or pro- 
duce more than two Inſtances, where the Com- 
mons. reſorted to any other Place for the {et ng 
the Right of their Elections: The Man I mean, 
is Mr. Pryun; he takes occaſion to do it from 
what is faid by my Lord Chief Juſtice Coke, (who, 
with your Favour, I muſt take Notice of ſo far, 
as to fay he was not only a very great Man in our 
Profeſſion, but had been Speaker of the Houle of 
Commons in his Time,) and he, in his 1 If, 
fol. 116. and 4 Ip. 1 (ap. fol. 14, 15, and 23. 
aſſerts, That the Law of Parliament is as much 
Part of the Law of the Kingdom, as any other, 
and indeed the higheſt: He calls it Lex & Can- 
ſuetudo Parliamenti, and ſays, This is a Law that 
each Houſe hath Poſſeſſion of, and judgeth by 
wa each rg a Houſe of Judicature; an! 
Puts upon this a great many Inſtances, 
ſome. of them may ſeem ſtrange to thoſe who have 
run upon the Commons of late. He tells you 
of a Caſe, 8 Elz. at that Time Onflow was 
Speaker, (and it is in fol. 19. of the Book of the 
Houſe of Commons of that Year,) one was 
returned ' a Member for yu]; and 1. Lag 
complained of that he came into the Houſe by 
undue Practices, it was enquired into by the 


Houſe of Commons, and found that he had 


given four Pounds to the Mayor of Weſtbury; 
and they having examined and try d this Matter, 
they. did not only expel Long, but they fined. 
and impriſoned the Mayor of Veſbury, ſecundum 
Leger Conſuetudinem Parliamenti, WM r. Prong, 
there wa 

Time when the Commons uſed to apply — 
King, in caſe Wrong was done in the Matter pf 
their Elections; and. in his Comment on the 


. 4 Inftit. 31. goes. back to 12 E. 2, There the 


was pleaſed by Commiſſion to appoint ſe- 


K 

— Perfons to hear the Matter of an Election. 
He pretends to another Inſtance, and that is ig 
Henry the VIch's Time, in the Caſe of Hunting · 
ton; and there was a Petition to, and a Commiſ- 


ſion from the King in like manner. The lateſt of 
theſe Inſtances is above two Hundred Years ago, 
and neither of them make any thing for a Power 
in the Lords to determine the Elections of the 
Commons; but on the contrary; rather for a 
Power to be delegated by the King; and the In- 
ſtances are but IWW. "6. 
Now; I ay; Sir, we are, and have been in 
Poſſeſſion of this Right for a very great Length 
of Time,; and have it confirm'd to us by Act of 
Parliament; for the late Act of 7 and 8 of King 
William; hath in Effect declar'd; that the Deter- 
mination of the Right of the Electors is in the 
Houſe of Commons; for it ſays; That the She- 
riffs and Officers of all Sorts; ſhall follow the laſt 
Determination of the Houſe of Commons; as 
their Rule and Guide in ſuch Caſes. . And ſurely 
nothing is more abſurd; than to ſay, that this 
Houſe ſhall examine, try, and determine who are 


Elected 5 and yet Weſtminſter - Hall, and the 


Lords ſhall examine and determine the Right of 
the Electors: How can any. one examine the 
Election, but the firſt Step he takes muſt be to 
conſider and determine who are the Eleftors ? 
And the determining the one, is determining the 
other. | 15 
I would trouble you a little with the Reaſons 
they give why this Action ſhould lie. It hath 
been ſaid; and I think *tis' true for the Honour 
of England, and I believe it hardly can be found 
to fail, That where a Man hath a Right, and a 
Wrong done him; he's ſomewhere to have a 
Remedy; but now let us ſee the Application of 
this Rule: Are they not by the ſame Law that 
ſettles the Right, and declates the Wrong, to 
enquire where the Remedy is to be had? For 
tho you have a Remedy; you miſtake that which 
is the proper Remedy; and the fame Law that 
ſettles the Right; and declares the Wrong, gives 
the Remedy; you muſt therefore go to the Place 
where the Law directs your Remedy, not where 
your ſelf would defite the Remedy. Therefore, 
ſays my Lotd Coke, in his Preface to his 4 Inftit. 
and likewiſe fel. 14 and 15. We have ſeveral 
Juriſdictions, ſome Eccleſiaſtical, ſome Tempo- 
tal, Cc. ſome govern'd by one Law; and ſome 
by another; and all muſt have their Rules and 
Bounds, which muſt be obſerv'd. If your Right 
be Eccleſiaſtical, as for Inſtance, before the Sta- 
ture of Tithes, could you in Weſtminſter-Hall 
have brought your Action? Or if Iſſue had been 
Join'd in ſuch an Action, and the Parties had gone 
to Trial, will any Body fay but that the Judges 
muſt have arreſted Judgment, and ſaid that twas 
dut of their Juriſdiction? If a Lord of a Manor 
ſhould” refuſe to admit a Man; to whom a Sur- 
render is made of a Copyhold Eftate, the Lord 
has done him Wrong, and Damage too; but 
he can't bring his Action at Law for it, for 
is an equitable Right, and he muſt go to a 
Court of Equity for his Remedy; and ſo I could 
put a thouſand Inftances, but I will not ſpend 
your Time: So that I ſay, *tis not enough to ſay 
you have a Right, and muſt have a Remedy, and 
therefore — may bring your Action at the 
Common Law; but you muſt ſeek it in a proper 
Place, though perhaps Coſts and Da and 
a Trial, by a Jury, may be more deſirable by the 
a M Pint e 5d e | | 565 
New, in this Caſe I would know, Whether 
is not a Matter of Parliamentary Juriſdicti- 


on, and alſo a Parliamentary Right? Is 
| *. VIII. * mY 


ox" 


p*+4, 


1 there you may complain, 
ote, or miſus'd upon the Election. This; by 


and for this Purpoſe 2 conſtaritly- appoint a 


this new-invented Action; for if there. be any 
thing certain in the Common Law, 'tis this, 
That where you claim a Right to any thing, it 
muſt be founded upon common Uſage in that 
Caſe; or in ſome Caſe that carries the ſame Rea- 
ſon, and is juſt like it; for the Common Law; 
ey ſpeaking, is nothing elſe but Common 

lage. Now let us fee for the Uſage in this 
Caſe, and whether there has been any thing like 
this Action before. Say they, how do you Know 
but ſuch Actions have been brought before? 1 
do not ſee that there can be a ſtronger Negative 
Proof in any other Caſe than in this; for we 
have had Parliaments, as appears by our Statutes 
in Print, for five hundred Fears; and we have 
had Parliaments in every Reign ſince, and in ſe- 
vetal Reigns a great many Parliaments: And let 
us conſider, whether this Cafe would not have 
happen'd frequently in five hundred Years, in 
ſo many Elections in Counties; Boroughs, and 
Cities, where there are ſuch infinite Numbers of 
Electors: And therefore this Caſe muſt fre- 
quently have happen'd if ſuch an Action lay at 
Law. If it be afk'd; how de I Know that fuck 
an Action hath not been brought before? I an- 
ſwer, *Tis wonderfully plain there never was ſuch 
an Action brought before; for as we have our 
Acts of Parliament in Print, ſo we have faithful 
Reports of all our Law-Caſes; which we call the 
Year-Books, and which are Memorials of all 
Caſes fo long back as from E. I's Time, that is, 
400 Years; follow'd by a Series of Reports till 
this Time, and are now grown ſo numerous, that 
they become a Burden: And I will, defire any 
Gentleman of the Law here, or in land, to 
ſhew me the Footſteps of any ſuch Action as this, 
or of this Kind *till now, ever brought -before. 
We have always faid; Our Forefathers were Wiſer 
Men; and greater Lawyers than we are; and ſo they 
were: But ſuch an Action as this never entered 
their Thoughts. | — 

But it may be ſaid, How does it appear that 
there was Occaſion for theſe Rind of Actions 
formerly, for Men hetetofore were unwilling to 
ſerve in Parliament, they were hir'd; and almoſt 
preſſed to it, and it was hard to get Men to come 
up? I anſwer, It was fo far otherwiſe for many 
Years paſt, that ſo early as H. I'V's Time, there 
were great Conteſts about Elections, and the 
Sheriffs in thoſe Days were apt ta do Wrong, as 
appears by 7 H. 4. cap. 13. And therefore 
11 H. 4. cap. t. there was impos'd One Hun- 
dred Pounds Penalty to the King; on the Sheriff 
that did not do his Duty, according as the Sta- 
tute does direct: So that it does appear; there 
was Occaſion for theſe Actions, if they had lain 
by Law; and yet you will find that never; till 


23 H. 6. did it enter into the Thoughts of any 


be 
there- 


fors 


Man, that an Action at Common Law 
brought for an Injury 5 z and 
| c 
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Fore that Act recites, that there was not before 
chat Time, a ſufficient Remedy for the Party 
gtie vd, and therefore gives a Hundred Pounds 
to the Party, and Coſts if a Knight, and Forty 
Pounds if a Citizen or Burgeſs, and that by a 
Law made on purpoſe to help the Party to an 
Action where there was no ſuch Remedy before. 
Thus it reſted till the famous Caſe between 
| Nevill and Strode, in 2 Sigerfin; fol. 168. (in 
that Time they ſent five Knights of the Shire 
out of Berkfhire,) Mr. Nevill brought his Action 
againſt. Strode the Sheriff; and he alledg'd, that 
he being One of the Five choſen for that County, 
Strode had maliciouſly and falſely refus'd to return 
him, Sc. and the Jury gave him fifteen hun- 
dred Pounds Damages. This Action made a 
great Noiſe, and the Judges look'd upon it as 
a great Novelty, and thought fit to conſult the 
Parliament in it; (in former Days in Matters 
relating to the Parliament, they uſed to conſult 
the Parliament,) and the Judges heretofore when 
they were aſk'd their Opinion in difficult Mat- 
ters relating to the Parliament, or Law of Par- 
liament, would ſay this was above us, and there- 
fore to be decided by Parliament. And this 
Caſe being referr'd to the Parliament, they look'd 
upon it as ſo extraordinary an Attempt, that tho 
Mr. Nevill had a Verdict for fifteen hundred 
Pound Damages, yet he never got a Farthing of 
the Money, or any Benefit by the Verdict: Sed 
ibi dormivit. ag 
' Afﬀeer this, came the great Cauſe that hath 
been mentioned of Soame and Barnardiſton ; and 
methinks this deſerves very much our Conſide- 
ration, and how far the Determination of the 
" Houſe of Peers ought to be a Rule in this ve 
Caſe. That Cauſe fet forth with great Profpedt 
of Succeſs : Sir Samuel Barnardiſton in that Caſe, 
did not flight the Determination of the Houſe of 
Commons, but firſt petition'd this Houle as the 
proper. Place, to determine his Right, and had it 


decided for him, That he was the Perſon duly 


elected, and the other Return was taken off the 
File; and then he brought his Action at Common 
Law, and ſet forth this whole Matter, and that 
the Sheriff falſely and maliciouſly return'd another 
with him, Whereby he was kept out of his Right, 
Sc. a long Time, and put to very great Expence 
and Coſts. This came to be try'd at the Bar of 
the King's-Bench, and there was a Verdict given 
for Sir Samuel Barnardiſton for eight hundred 
Pounds. This was look*d upon as a great Caſe, 
and my Lord Chief Juſtice Hale bid all Perſons 
about him take Notice, that they did not deter- 
mine the Right of the Election, for the Judg- 
ment in that. Caſe belong'd to the Parliament; 
but ſaid, ſince the Houſe of Commons had de- 
g<rmin'd the Right, he thought they might follow 
their Judgment to repair him in Damages, and ſo 
gave Judgment for the Damages the Jury had 
given the Plaintiff. 


* Sir Hun 

Caſe of Strode 
after Verdict for the Plaintiff, and 15001. Dama 
Aifficultatem, Whether the Action did lie or not? 


Peers, but into the Houſe of Commons, as the only proper Judges, in all Caſes of that Nature concerning! 


careful were they of the Rights of the Commons. 


And let not the Iniquity of thoſe Times of Rebellion be objected to this Inſtance ; the A 
confirms the Right of the Commons; for if it be conſidered that Cromwell had then crea 

wanted nothing but a-Houſe of Commons to eſtabliſh his Uſurpation ; that to this Purpoſe he had form'd a New Model of aa 
Houſe of Commons, and overturn'd the Method of Elections, depriving all the Boroughs of their Rights, and caufing the 

Choice and Returns of Members to be made by the County; yet the 15 F evey 
that was fo reverenced in thoſe Days, that none would attempt to deprive them of their eſſential Privilege, of judging of Elec- 
tions No Inſtuence could biaſs the Judges; they thought it ſo inherent, that they would not 'preſume to intermed 


— * 


* 


» Secondly, Say they, if it 


This Caſe was look'd upon To improp 
the Common Law, that upon a Writ © 
brought in the Exchequer Chamber, that Judg- 
ment was revers'd; becauſe the Common Law 
could not any way intermeddle with Elections 


for 


to Parliament, further than was directed by 


Acts of Parliament. It might have been ſaid, 
and I know *twas ſaid, that the Reverſal of this 
Judgment was by an extraordinary high Hand : 
And therefore, upon the Revolution, in the very 
Beginning of King William's Reign, Sir Samnel 
Barnardiſton brought a Writ of Error in Parlia- 
ment, complaining; that in the Exchequer Cham- 
ber they had revers'd this Judgment unjuſtly, 
and went upon theſe Reaſons, as may be obſerv d 


from the Journal of the Houſe of Lords, which 


were the Reaſons of ſome very few proteſting 


Lords. | 
Firſt, Becauſe it was a denying Sir Samuel 


Barnardiſton the Benefit of the Law, which gives 


Relief as to all Wrongs and Injuries ; and here is 


a very great Damage to the Plaintiff, and there- 


fore he ought to be repair'd. BP 4 
ſhould be allow'd that 
Sheriffs and Bailiffs may make falſe Returns, and 
no Remedy but a Hundred Pounds Forfeiture; 


it would be of dangerous Confequehce; and 


might tend to the packing of a Houſe of Com- 


mons, which may overturn the whole Conſtitution. 


But the Peers then did not think theſe Reaſons 
ſufficient for this new Action at Common Law, 
and accordingly the Houſe of Peers affirm'd the 
Judgment of Reverſal in the Exchequer Cham- 
ber, and ſaid, the Judgment was well revers'd ; 
for that no ſuch Action did lie at the Common 
Law, though the Injury done did tend to the 
Plaintiff's Damage; and all the other Miſchiefs 
which are now ſuggeſted, were inſiſted on; and 
thus it ſtands to this Day. And yet now 'tis ſaid 
upon the fame Reaſons, the Action does lie for 


this Perſon, tho' he be only an Elector, and mult 


receive much leſs Damage than the Perſon elected; 
and there is no one Reaſon for the Elector, but 


holds more ſtrongly for the Elected. The Elected 


can't maintain an Action, and yet now *tis clear 
that one of the Electors may, tho' he can have 
no ſubſtantial Damage; for if a Man comes and 
gives his Vote, (as here in this Caſe,) tis not in 
the Power of the Officer to hinder him of the 
Benefit of it; for his Vote will be as well given, 
as if the Officer had put it down, and this with 
reſpect both to the Perſon who gave the Vote, 
and him for whom he voted ; and ſo really tis nes 
ſubſtantial Damage to any Man. of: Yar hh 

The next Thing I ſhall mention to you, is 
another Caſe of Mr. O»fow : He brought his 
Action againſt the Sheriff of | Surry for making 
ſuch a Return upon him, (I believe I have the 
Gentleman in my Eye ho brought that Action,) 
he declar'd in the ſame Manner that it was done 
falſely and maliciouſly, and had a Trial and, a 


hry Mackeuorth, in his Vindication of the Fundamental Right of the Commons of England, Page 27, faith, In the 
e and Newi/l, Ani 1655, in an Action on the Caſe, a inf the Sheriff for a falſe Return, to the Damage 
, the Court of King's-Bench adjourned the Caſe into Parliament, or 
here it is to be obſerv'd, that it was not adjourn'd into the H 


of 2000}, 
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Elections: So 
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t from thence extremely . 
a new Houſe army hen ing a 


ame of-a Houſe of Commons remained; and 


in it. 
Verdict; 
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Verdict; and yet notwithſtanding, the Court of 
Common Pleas, (being govern'd by Sir Samuel 
Barnardiſton's Caſe,) did unanimouſly, 33 Car. 2. 
ſay, We muſt not preſume to determine the Me- 
rics of Elections, or Returns, there is a proper 
© Jurifdiftion for it, and they gave Judgment 
againſt the Action, and I think he hath ac- 
quieſced in it ever fince. I am ſure T have heard 
no more of it; the Reaſons given by the Court, 
appear in the Report of the Caſe in 3 Levinz, 
fel. 29 and 30. and are worth the reading. 
There was a Caſe a Year ago between Prideaux 
and Morris, in the County of Cornwal. Mr. 
Stratford was teturn'd, and Mr. Prideaux brought 
an Action in the Common Pleas, in the Time of 
King Willam, againſt the Viander, for making 
a falſe Return againſt him to his great Damage, 
and laid it with all Aggravation. This went to 
a Trial in Cornwal, and there was a ſpecial Ver- 
dict found; and the Queſtion was, Whether this 
Action would lie before the Commons had de- 
termin'd the Right of Election? And the whole 
Court unanimouſly gave Judgment, that the 
Action could not be brought till the Matter 
| had been fitſt brought before the Houſe of Com- 
mons, and they had determin'd the Right. 
Now here is a total Silence in all Books of the 
Law, that any ſuch Action as this is doth lie: 
Here are the Acts of H. 6. and King William, 
which provide Remedies at Eaw, becauſe there 
was no other Proviſion before. Here are not 
only theſe ſolemn Judgments in Weftminſter-Hall, 
but the Judgment of the Houſe of Peers, in the 
Caſe moſt like to this of any that can be thought 
of, that no ſuch Action doth lie: And yet I 
can't tell how, there are abroad Perſons that en- 
deavout to run upon the Houſe of Commons, 
and uſe them ill on all Occaſions, and are zealous 
for this Cauſe, which ſeems.to be ſet on foot to 
undermine” all our Elections, and bring them to 
another Judicature. EEE 
Now fee the Conſequence : No Man ought to 
have a-foot againſt him, two Judgments at once 
in two ſeveral Courts, whereby one may puniſh 
him at the ſame time for doing a thing, and the 
other for not doing it. I believe ſuch Proceed- 
ings would be look'd upori as barbarous, even 
in Turkey, and yet that will be juſt out Caſe : 
A Gentleman petitions the Houſe of Commons, 
and fays, The Right is in ſuch a Set, or Sort 
of Men; as for Example, in all the Freemen, or 
free Burgeſſes ; and that according to that way 
of Election he was choſen, and not the Perſon 
that is return'd; and this is determin'd by the 
Committee of Elections, and afterwards: by this 
Houſe, againſt him that petition'd. This Man 
goes immediately and brings an Action in Meß- 
minſter- Hall againſt the Officer that return'd the 
other; nay, every one of theſe Perſons that he 
_ affirm'd the Right of Election to be in, brin 
their Actions, and it comes into Weftminſter-Ha 
to be try'd, and the Jury find the Right to be 
in theſe Men, as he has alledg'd, contrary- to' the 
Determination of the Houſe of Commons, and 
Judgment is given againſt the Officer in every one 
of theſe Actions, for the Men you have determin'd 
the Right not to be in. You can't ſet one of 
theſe Judgments againſt the other; I can't de- 
fend myſelf in M gi minſter- Hall, by ſaying, The 
Houſe of Commons have determin'd that theſe 
Men, who ſue me, have no Right to Vote. There 
in nothing like this in the World, two indepen- 
＋ 85 


dent Courts can't controul one another, but both 
may go on together in the ſame Cauſe, and both 
having a Right to judge, one judges one way, 
and the other t'other, and the Officer is crucify'd 
„„ ES 
Let it be conſider'd again, that at this Rate 
none but Knaves, or Beggars, will be Mayors, ' 
or Bailiffs, in an Ele&tion-Year : For ſuppoſe 
as at Weſtminſter, where I think there are Ten 
Thouſand Electors z or ſuppoſe it be as in ſome 
owns near Wales, for one of which I have the 
Honour to ſerve, where the Deſcendants of every 
Burgeſs claim a Right to Vote, and by Conſe- 
0 they will bring it in Time almoſt to all 
e Sons of Adam; for all the Sons, and all the 
Daughters Huſbands, and all their Deſcendants, 
claim a Right to Vote. Now, what a miſerable 
Caſe muſt that Officer be in, when Perſons ſhall 
come from Eaſt, Weſt, North and South, and 
ſay their Pedigree is ſo and ſo, (for they are 
good at Pedigrees in thoſe Countries, yet, What 
a Condition is he in? He's bound to determine 
whether they have a Vote or not; ind tho” he's 
no Lawyer, or Herald, yet however he's bound 
to give Judgment one way or another, at the Pe- 
ril of an Action: And ſuppoſe but 4 hundred 
Men ſhould bring their Actions againſt the Offi- 
ficer, what Man can ſtand a hundred Actions, 
tho' he be in the Right: Ak Pay SH, x 
There are not only theſe Difficulties in the 
Caſe, but there is f 4 and in n 
Elections there are thoſe Heats, and the Voters 
engage with that Animoſity; that the loſing Side 
next Day will be ready, perhaps only for Revenge, 
to ſend for a Multitude of Writs, and have the 
Pleaſure of ruining the Officer who was againſt 
them, tho' he was in the Right; fot every one 
has a Right to bring his Action, whoſe Vote was 
diſallow'd, tho? it ſhould be found at laſt that he 
had no Right. e ä * 
As to the Words falſo & malitibſe laid in this 
laration, which ſeem to be a great Ingredi- 
ent in this Action, I agree, in ſome Caſes where 
there is a Juriſdiction, theſe Words may make a 
great Aggravation of the Offence; but they 
can't make a thing ünlawful that is lawful, nor 
give a Juriſdiction! where there was none be- 
oh For no Man will ſay, if a Perſon ſhould 
bring an Action at Common Law for a Legacy, 
and alledge, That the Executor, tho* he had 
ſufficient Aſſets, yet he falſo & mhalitioſe refus'd 
to pay it; that would give a Juriſdiction to the 
Courts of Common Law. Theſe Words are 
berba Cler#oruni, Words of Courſe for the moſt 
part. Beſides, how dangerous and hazardous it 
would be for an Officer, tho? ever ſd innocent, to 
depend upon theſe Words, when every Bod 
knows that Falſity and Malice reſt in the Mind, 
they are in the Imagination, and the Jury that 
are to try this Action, are at Liberty to judge 
with what Mind the Officer acted; that would 


be the hardeſt thing in the World for an Officer 


to undergo in every Action. It would be 
enough for the Jury to preſume it was done ma- 
liciouſly, (ſeeing few Mayors, of Bailiffs, but 
have their Inclinations, and give their Votes 
themſelves for their Friends,) becauſe the Officer. 
made an Intereſt for the other Side; and the 
Conſequence of this new-invented Action, if 
countenanc'd, will be, that wy Triennial Par- 
liament will bring a Triennial Hatveſt to V- 
minſte?-Hall. I ſpeak againft my own gates 

: : . 
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tereſt, if that was to, be conſider d. Elections, 
Without Actions, keep up Animoſities too long, 
fo that they are hardly heal'd in three Years 
Time; but theſe Actions will help to vex and 
worry Corporations from three "Years to three 
Years, and Mayors and Bailiffs will be the moſt 
miſerable Men in the Kingdom, and ought to 
run their Country, rather than ſtand a popular 
Election; whereas the Officer is accountable to 
vou for his Behaviour at the Election. | 
This is not a Matter that ſtands in need of the 
Aid and Aſſiſtance of Mſtminſter-Hall, that they 
mould invent a new Action and Remedy, as if 
there was a Failure of Juſtice. Has any one 
come with a Complaint againſt any Officer to this 
Houſe, and they have not been willing to hear 
it? Have not the Committee a Right to hear and 
report Matters with reſpect to the Electors, as 
well as the Elected? And have we not known 
that the Electors, tho' but a ſmall Number of 
them, (as in-a late Caſe of this oe Town of 
Hileſbury) about Five, I think, of the Electors 
came and complain'd, and their Complaints were 
fully heard. And if any ſingle Elector ſhould 
come with a Petition, and ene he was 
abuſed by any Officer, or ill treated by an 
Mayor, or Bailiff at the Election, I don't thin 
but the Houſe would be ready to do him Juſtice : 
And they have a Right ſo to do, for the Officer 
is. accountable to them. for his Behaviour, *Tis 
not now only ſo praftiſed, but always was ſo; 
for in the ſame Treatiſe of my Lord Coke's 4b 
Inſt. fol. 49. be ſays, that they will make him 
change his very Return; they will make him 
taze out the Name of one, and put in the Name 
of the other. So they have a Juriſiction ade · 
quate in this Caſe; and ſurely if they can hear 
the Complaint of feveral Electors, they can hear 
the Complaint of any one Elector. I would not 
trouble you with Arguments that may be proper 
in Weſtminfter-Hall, becauſe we are here upon a 
Matter of our Conſtitution ; but I know no Action 
more obnoxious to the true Reafon of the 
ommon Law, which abhors Multiplicity of 
tions ; and a Man ſhall never have a particular 
Action for that which naturally draws on Mul- 
tiplicity of Actions, and may be reform'd in a 
more compendious Manner. Upon this Reaſon 
that famous Caſe in 5 Rep. call'd Bolton's Caſe, is 
founded: If a Man builds a Dove-houſe near a 
Common-field, where Men make all their Profit 
by Plowing and Tillage, and therein keeps a 
great Number of Pigeons that live upon his 
Neighbour's Corn, is not this a t Wrong 
and Injury to them? And yet no Action lies; 
for if one Man that is wrong'd thus may bring his 
Action, a great many more may do the like, and 
fo there will be infinite Actions; therefore it ſhall 
be preſented in the Court Leet, as that Book 
ſays. So there is that Caſe of Villiams in the 
ſame Book, where the Lord of a Manor had a 
Chapel for himſelf and Tenants to repair to, 
and to hear Divine Service, within the Pariſh of 
Aldbury : He brought his Action 
Vicar, who was obliged to officiate, for that he 
had neglected, Sc. tho? he had uſed Time out 


of Mind to officiate, and had an Allowance for 


it: Says the Caſe, If this Action ſhould be al. 
low'd, all the Tenants and Servants of the Lore 
might have the like Action, and ſa there woul 
be Multiplicity of Actions, and therefore he ſhall 
not have this Action; but if it had been to have 


ainſt the 


ee when they hd th Election of yh 


been perſorm'd in his own private Houſe or Cha- 
|, he alone might have had an Action, But 
nce it would draw 6n a gteat many Actions 


which may ruin any Man, therefore the Remedy 


muſt be taken in ſuch Manner as it is given where 
there is a publick Offence. In the Caſe before 
us, every Perſon is choſen pro bono publito; for 
tho” he be choſen for a particular Place; he ſerves 
for the whole Kingdom'; and for that Reaſon 
you ſhall not proceed by way of Action, but in 
ſuch Manner as it hath been always uſed; where 
the whole Thing ſhall be examined at once, and 
all determined upon one Petition, wherein all the 
Parties injured may join inſtead of a Multitude of 
Actions. . 0 5 
I ſhall not propoſe to you any Thing, but hope 
you will at leaſt come to ſome Determination 
that may aſſert our Right in this Point, that this 
Door may not be open to bring in a new Jurif- 
diction to examine and determine whether any of 
us Sit here rightfully or not. | | 
_ *'Tis a ſtanding Order of the Houſe, that no 
Peer hath a Vote in the Election of a Commo- 
ner; but in the next Elections, if this be allow'd, 
every Peer may vote, for they are Freeholders, 
and many of them Burgeſſes and Members of 
Corporations, and they may all come and de- 
mand your Votes, and if refuſed, bring their 
Actions. | | 12 
Theſe, and many more Inconveniencies are ob- 
vious, if this Action ſhould be allow'd, and I be- 
lieve it may have a great Effect upon our Conſti- 
tution. Very much more might yet be ſaid, but 
F have taken up too much Time already. 
Sir Jobn les, (Sollicitor-General, 7. emp. 
Will. 3.) Mr. Freeman, we are jealous of our Pri- 
vileges, and I think we have juſt Reaſon ſo to be; 
but we muſt take Care that that does not carry us 
too far out of the Way: I would not have it 
taken for ted, that whatſoever is ſaid againſt 
the Lords here, tends to aſſert the Privileges of 
this Houſe, or that what is ſaid for the Lords here, 
is againſt this Houſe. I am as much for the 
Priviteges of the Commons of England as any 
Man, and I own they have loſt a great deal of 
Power: I think the Commons had a great Power 
when the greateſt Part of the Judicature of this 
Government was their ſole Right ; I mean that of 
trying the Fact of Cauſes, which heretofore was 
in the Commons alone: Nay, if a Peer had had 
a Matter of Conteſt with another Peer, or with 
a Commoner, and Iſſue was join'd, that Iſſue was 
to be try'd by Commoners, and not by Peers. 
Tis true, if the Proſecution of a Peer was in a 
Capital Matter at the King's Suit, it was to be 
try'd part by Commoners, and part by their Peers; 
the Bill of Indiftment was, to be found by Com- 
moners, but the Iſſue was to be try'd by Peers: 
But if a Peer was proſecuted in a Capital Matter 
by a Commoner, or a Peer, as by an Appeal, 
the Iſſue was to be try'd by Commoners. I muſt 
confeſs, as to the Lords Juriſdiction in Matters of 
Equity, the Commons have N Reaſon to be 
jealous, becauſe there all Facts, as well as Law 
and Equity, come to be try d and judg'd by the 
Lords alone. ERS = dts To 
Sir, I fay, when all Facts were try'd, and 
moſt of the Officers of Government were choſen 
by the Freebolders. of the County, the Commonz 
were ſomewhat greater than now icy are; when 
they had the Flecdion of che Sheriffs of, the 
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they call'd the Conſervators of the Peace; Offi- 
cers that were the ſame with our now Juſtices of 
the Peace, with this Difference only, thoſe the 


Commons made, theſe the Crown makes. The 
Commons had a great Power when they were to 


elect their Captains that led them out to War, 
which heretofore they did, and had a Right to 


do, *cill it was taken away from them by the Act 


that ſettles the Militia, tho? I own it was diſus'd 
many Years before. The making of Sheriffs is 
now plac'd in the Crown; we have nothing left 
now, but Matters of Trials in particular Caſes, 
and even that is ſo far crampt, that the Jury is 
return'd by an Officer that the Crown puts upon 
the County. | | u. 

But yet I am not for carrying Things further 
than we have a Right to do; I am for keeping 
what we have, and for that Reaſon I am not for 
' encroaching upon the allow'd Juriſdiction of the 
Houſe of Lords; we have always allow'd them 
a Right to hold Plea of Writs of Error. The 
Parliament in Hen. IVth's Time, did declare the 


— of Judicature to be in the Houſe of Peers; 
an 


I never found any Inconvenience in it, if the 
Peers kept only to Matters of Law, and left the 
Facts to be try'd by the Commons; nor did I 
ever know that Right of the Lords queſtioned 
'till now. | 

A great deal hath been faid for, and againſt the 
Right of bringing this Action; I do not think 
that that is now the Queſtion: The Queſtion is, 
Whether a Judgment being given in the King's- 
Bench, a Writ of Error does not lie in the Houſe 
of Lords? But whether the Lords did right in 

ving that Judgment they have now given in the 

aſe before you, that is another Thing. I ſpeak 
to the Right of holding Plea of this particular 
Writ of Error; no body hath deny'd, but that 
they have a Right to hold Plea of a Writ of Error 
in ral upon a Judgment given in Vgtminſter- 
Hall; but ſay they, the Lords ought not to have 
done it in this particular Caſe; and ſeveral Rea- 
ſons have been given for it. 


Firſt, here is the Privilege of the Houſe of fy 


Commons in Queſtion in the Caſe: That hath 
been argued and infifted on, but I confeſs, that 
Argument does not influence me. The Lords 
have held Plea of a Writ of Error, in which 
the Privilege of the Commons hath been in 
Queſtion ; and the Lords have done Right to the 
Commons in it, icularly in that Matter of 
the Parliament of 1640, when ſome were ſup- 
poſed to have done irregular Things in the Houſe 
of Commons, and were proſecuted for it by In- 
formation in the King's-Bench, and were fined in 
King Charles Ps Time, whereupon a Writ of 
Error was brought in the Houſe of Lords, and 
that Ju t revers'd in the Time of King 
Charles 11. There the Lords did Right to the 
Commons in the Matter of Privileges of the 
Commons, for it was for laying Hands upon the 

in this Houſez and I think every body 
commended what was done in that Matter by 
the Houſe of Lords, 5 — but 
that they had a Ri to do, Some Things 
are lars be ET Seay than by a Writ 
of Error in the Houſe of Lords; and I believe, 
if you look a little back, there have been Judge- 
ments given in Weftminſter-Hall, not only in 
Matters of, but againſt the Privilege of the Com- 
mons; and theſe } ts ſtand unreverſed, 


tho“ I think they are fit to be reverſed, and 
Vol. VIII. : 


hundred People, but was of 
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* 
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know no other Method to do it but by Writ of 
Error in the Houſe of Lords. I think there is 
— 2 * — e the 
er tor licenſing Papers to be printed whi 
he did by Order of the Houſe. b 1120 
There is another Inſtance of a Perſon taken 
into Cuſtody by Order of this Houſe; it was 
the Caſe of Mr. Tepbam, Serjeant of this Houſe: 
The Party brought his Action, the Setjeant 
pleaded his Warrant, that it was done by Order 
of the Hoyſe of Commons, and Judgment was 
given againſt him, and this Judgment ſtands un- 
reverſed, ' . 
Now what Method have you to reverſe theſe 
Judgments, but by Writ of Error? If you think 
to do it by a Bill in this Houle, that muſt like- 
wiſe paſs the Houſe of Lords; and ſo will be the 
ſame Thing as a Writ of Ertor. Er 201 
Another Thing is ſaid, That this Perſon- was 
not damnify'd; or if he was, there are ſuch 2 
Number of Perſons who were then likewiſe dame 
nify'd, that may bring their Actions, that ao. 
body will execute ſuch an Office. I think that 
Argument ought not to prevail, for at that Rate 
you will allow the Officer not only to be a Judge, 
bur the ſupreme Judge, and the Parties damnity'd 
ſhall be without Relief; he may do what he 
pleaſes, and he ſhall never be. queſtion'd after- 
wards, ſave in this Houſe, which I will conſider 
by and by. *Tis agreed, you may puniſh. an Of- 
ficer that miſbehaves himſelf in Matters of Elec- 
tions, and that is practiſed now very much; but 
at the ſame Time you puniſh the Officer, the- 
Perſon damnify'd hath no Satisfaction, tho*- our 
Law allows Satisfaction in Cafes where he that 
did the Wrong ſhall not be puniſhed, and allows 
Satisfaction in all Caſes where a Perſon is puniſh- 
able if another hath receiv'd a particular Damage. 
A Man is liable to be fined to the King, or 
Queen, that is a Puniſhment; but if he pays ſo 
much ta the Party damnify'd, that is Satisfaction. 
If a Man's Horſe breaks into another's 
he ſhall not be puniſhed, but the Perſon damni- 
*d ſhall have Satisfaction: But in this Caſe you 
allow the Officer ſhall be puniſhed, but you will 
not allow the Man injured any Satisfaction for the 
Damage he has received, which cannot be ſup- 
ported by Reaſon, or by the Authority of any 
particular Caſe. | 
In all Caſes I take it to be true, where a Man 
is puniſh'd for doing another Damage, the Per- 
ſon damnity'd ſhall have Satisfaction. But that 


Rule does not hold true in the contrary. 


It is faid there are a great many Perfons con- 
cern'd, and if you give every one an Action, 
there will be na End of theſe Actions, and there- 
fore none ſhall have an Action. This is a ſtrange 
* t: If a Man injures one, or two Perſons, 
each ſhall have an Action for their reſpective 
Damages, but if he injures an hundred, none 
of them ſhall have an Action; as if when a Man 
is moderately injurious, he ſhall make Satisfaction; 
but if he is extravagantly injurious, he ſhall be 
Scot-free, and make Satisfaction to none. This 
reſts to be good either by Reaſon or Au- 
thority, which hitherto hath not been done. 
The Cafe cited, I own, is true, but you muſt 
take it with this Difference; if any Thing is 
done which might have been of Damage to a 

to 


none, 
none ſhall bring their Action, tho” Criminal 
ſhall be puniſhed; but 34 there is particular 


: 
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Damage 
for the Damnification of that Perſon. If a Man 
digs a Pit, any Man may fall into it, and no Per- 


ſon ſhall bring an Action for. that; but if any 


Perſon doth fall into it, and hath particular Da- 
mage by it, he ſhall bring an Action, and have 
Satisfaction. 
ment will not hold, that becauſe a Perſon may 
be ruined if he be obliged to make Satisfaction 
for the Wrong he hath done, therefore he ſhall 
not make Satisfaction to any particular Perſon he 
hath damnified. 


It hath been ſaid, admitting it to be fo, that 


the Party ought to have Satisfaction, yet he 
ought to take his Remedy in a proper Court; 
as if a Legacy was given, an Action would not 
lie in the Queen's. Bench for it, which is true. 
But it would haye been well if that Gentleman 
had told us which was the proper Court to give 
Satisfaction for the Wrong ſuppoſed to. be done 
in this Caſe, If the Qucen s- Bench be not the 

Court, what Court is? *Tis ſaid the 


Hoe of Commons is a Court, I was always of 


Opinion it was ſo: *Tis a Court of Judicature, 
my Lord Coke ſays, and a Court of Record. 1 
wonder, when all this is allowed, it ſhould be 
faid this Court hath not a Power to adminiſter an 
Oath to a Witneſs; I think that was never de- 
nied to any other Court whatſoever. Every 


Court of Record has Power to adminiſter an 


Oath; but tho* this be a Court of Record, this 
Can't, it hath not that Power. It would have been 
very well if thoſe who are againſt this Action, 
could ſhew us that this is a Court that can give 
Satisfaction; ſome Courts can puniſh, but can't 
give Satisfaction, whereof I think this one: Sa- 
tisfaction was never given here that I know of, 
Was it ever? Or pretended to be had here? In 
the firſt Inſtance, *tis true, this Houſe hath pu- 


niſhed, and by ſuch Puniſhment compelled the De- 


linquent to make Satisfaction to a Perſon by in- 
creaſing, or remitting ſuch Puniſhment; but that 
is not the Caſe before us. 3 

It hath been ſaid, there has been no Inſtance 
of this Kind of Action brought, and that the 
Court of Queen s- Bench have declared they have 
nothing to do with the Buſineſs of Elections, 
for that the Right of Elections ought to be de- 
termined here; and for that Purpoſe the Decla- 
ration of the Lord Chief Juſtice Hale, in the 
Caſe of Barnardiſton and Soame, has been cited. 
I muſt confeſs I can't but wonder at that Caſe: 
We did lately think that the Judgment given in 
the King's-Bench in that Caſe, was rightly given; 
and afterwards, when it was reverſed, People 
were aſtoniſhed at the Reaſon of it» and more 
when that Judgment of Reverſal came to be af- 
firmed in the Houſe of Lords. No body hath 
ever ſaid why that Judgment was reverſed; I do 
not ſee but on the ſame Reaſon ſeveral Judge- 
ments within theſe few Years, nay, even in this 
Reign, may be reverſed likewiſe. For the Court 
of King's-Bench in that Caſe, did not pretend to 
a Judicature of determining the Right of Electi- 
ons, the Matter in that Caſe had been determined 
before in this Houſe; but they only gave Da- 
mages for the Wrong ſuſtained, that was all the 
Court did in that Caſe, and yet that Judgment 
was reverſed, I believe there hath been ſome 
Judgment given by this Houſe within theſe 
twelve Months, that where the Houſe hath de- 
termined the Right of Election, the Party grieved 


done to any Perſon; an Action will lie 


And with Submiſſion, that Argu- 


ſhall be allowed to maintain an Action at Law 
for his Damnification. e 487 any 

But I take it that there is a Difference be- 
tween the Caſe of Barnardiſton and Soame, - and 
this preſent Caſe. Time was when it was doubt- 
ed; where a Man that was elected, and the Of- 
ficer refuſed to return him, whether the Perſon 
elected was damnified or not. *Tis very certain 
heretofore Perſons were not ſo ambitious of Sit- 
ting in this Houſe as now they are; and ſome 
Perſons purchaſed Charters of Exemption, to be 
excuſed Sitting in this Houſe: And ſo it had 
been practiſed in the Houſe of Lords. The Act 
that hath been mentioned before, expreſly, com- 
mands, that the Perſon choſen ſhall come and be 
preſent in Parliament. And afterwards there was 
a Penalty put upon ſuch as were choſen, if they 
did not appear here; to which another Puniſh-- 
ment was added, which was, The Perſon elected, 
if he did not come hither, he ſhould loſe his 
Wages. It was not reckoned a Damage that any 
Perſon was not returned a Burgeſs to Sit here, 
but a Kindneſs; but that did not hold ſo in the 
Caſe of an Elector. Every body agrees, as the 
Electors had a Right to chuſe, ſo there was 
no Statute to compel them ſo to do; but they 
looked upon it not only as their Right, but their 
Intereſt, to be preſent at the Elections: And 
none can ſay, but 'tis a Man's Intereſt to make 
Choice of ſuch a Perſon to ſerve in Parliament, 
who hath the Power over his Eſtate, and Life 
too for ought I know, as he could truſt. No 
body ever doubted that a Perſon who had. a 
Right to Vote, had an Intereſt, and might be 
damnified if his Vote was refuſed. So that none 
of the Caſes that have been put of the Right of 
the Perſon elected to ſerve in Parliament, as 
Knight of the Shire, or as Burgeſs, come up to 
the Caſe in Queſtion. | 

I would ſay one thing as to the Damnification 
of the Perſons elected; there is a late Act that 
gives double Damages where the Return is con- 
trary to the laſt Determination. Now I do take 
it, that Act ſuppoſes that a Man might have been 
damnified belies and if he was damnified be- 
fore, he was ſo by the Common Law, for no 
Statute Law gives him any Damages: *Tis true, 
that Statute gives double Damages, but ſtill that 
Statute ſuppoſes there was a Damage before, 
and builds upon that Foundation ; ſo that with 


| Submiſſion, that very Statute runs againſt all 


the Caſes that have been put as to the Perſons 

elected. a 
*'Tis ſaid, at this Rate, the Lords may come 
to Vote in Elections. I am of Opinion the Lords 
have no Right to Vote in Elections for a Knight 
of a Shire, or a Burgeſs; and the Reaſon I go 
— is this, every Perſon who had a Right to 
ote, ought to have contributed to the Expen- 
ces of him that was elected. If he was a Free- 
holder, he was an Elector for the County; if a 
Burgeſs, for the Borough; and the Expences of 
the Knight of the Shire were to be levied of all 
the Freeholders, and the Expences of the Bur- 
geſſes upon all that were reſiant in the Borough. 
But the Lords were excuſed of that Charge, they 
were not to be Contributors to the Expences of 
a Knight of the Shire, or Burgeſs, becauſe they 
were of another Houſe. There was a Law made 
which ſays, that for Lands purchaſed by any 
Lords, ſuch Lands ſhould continue chargeable 
to the Expences of Knights of the 2 
| they 
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they were before ſuch Purchaſe; fo that it's plain 
ore that Act, the Lands the Lords were ſeized 
of, or purchaſed, were excuſed of that Charge. 
But, Sir, I think this Matter is not to the Caſe 
in Queſtion : This is nothing but a Collateral 
Action for a Damnification, whereof the Con- 
uence is not much, not above five Pounds; 
tho I acknowledge the Smallneſs of the Sum 
does not influence this Caſe. Nor is the Queſtion, 
Whether the Lords have done Right, or not, 
in reverſing the Judgment given in the Queen's- 
Bench. Humanum eft errare. If they have a 
Juriſdiction, we can't juſtly complain; tho? I 
am of Opinion they have done Right, 1 think 
the Plaintiff in this Caſe was damnified, and I 
think the Court of Queen i- Bench ought to have 
iven Judgment againſt thoſe who did him the 
jury for the Damage he ſuſtained; and I think 
the Lords have done Right in reverſing that 
Judgment, and in giving ſuch Judgment as the 
Court of 2ueer's-Bench ought to have given. 
Sir Edward Seymour. Tis enough for me that 
we have the Law on our Side, and we are v 
much obliged to the Pains and Underſtanding of 
thoſe Learned Gentlemen that opened this De- 
bate, in preſenting us with a true State of our 
Diſeaſe; it only remains now for your Prudence, 
to apply a Remedy. And I cannot but take 
Notice, that this is an Action without any Pre- 
cedent to warrant this Proceeding ; and I believe 
it might have remained ſo ſtill, (for I don't think 
there was Virtue enough in the Cobler of Ayleſ- 


bur, nor had he Purſe enough,) if a Lord had 


not acted that Part. 
ay ee 
the ſingle Inſtance of the Houſe of Lords we 
have reaſon to complain of: I think in a great 
Meaſure, by their Proceedings, they ſeem to 
hold forth, That the Ax is laid to the Root, and 
that they have a Diſlike of this Houſe of Com- 
mons, and endeavour to get rid of them. I 
ſhall not inſtance in Particulars, but I hope there 
is one you will not let go, without applying ſome 
Remedy to, and that is, that noble 27 — 
tion in which they have vilified you to the high- 
eſt Degree, and lay all the Miſchiefs of the laſt 
Reign, and this, at your Door. I could ſhew 
you, there is nothing in it but Stuff, Populum 
fallere; and we ſee the Conſequence of «it, and 
what Pains and Endeavours they have taken to 
diſperſe it all over the World, to make Impreſ- 
fions apon the People. But that which I would 
have ſome Reſort to, is this, That theſe worthy 
Perſons that have ſpoke before, tho* they have 
truly repreſented the State of our Condition, yet 
=P have been very tender of applying a Remedy. 
t does, I think, conſiſt of two Parts; ons is 
what relates to the inferior Courts, the other to 
the Judgment of the Houſe of Lords upon this 
Writ of Error. Now that there is a Right to 
bring-a Writ of Error, the Learned admit; but 
I would take away the Foundation, and make 
this Declaration: 

That no inferior Court below ſhould preſume 
to intermeddle with the Elections of the Houſe 
of Commons; and I am ſure then there will be 
no Foundation for a Writ of Error. In the 
next Step, wich relation to the Judgment given 
in the Houſe of Lords; *tis true, the Lords 
make a great Complaint, That in Matters of 
Parliament we have addreſſed, without adviſing 
and conſulting with them. I will not ſay how 
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far *tis juſtify'd by their Proceedings; I need not 
remind you, of the Addreſs they made without 


you, when you addreſs'd againſt my Lord of 


Worceſter; before you had preſented your Ad- 
dreſs, they preſented a Counter-Addreſs to yours. 
But I take the Diſtinction to be here, tis one 
thing in Matters of State, and another thing 
when the Matter depends between the Two 


Houſes: Where 'tis a Matter of State, with 
relation to the Queen's Prer 


tive being vio- 
lated and invaded, as you are her Great Council, 
you are to adviſe the Queen in that Matter, and 
not let any thing of that kind paſs upon her. 

But howſoever I would go the regular Way, 
by condemning this Judgment, in relation to 
the Houſe of — and after you have made 
that Condemnation, I would apply to the Houſe 
of Lords, to ſee if they would recede from this 
Judgment of theirs. But 1 am afraid Argu- 
ments, or Debates; will help your Caſe but little, 
you muſt have recourſe to Remedies that are in 
your own Power, We ſee what they did upon 
the laſt Occaſion; when they thought their Pri- 


vileges were concerned; they adjourned; and all 


to prepare the Way to make the World believe 
they were injured; and prepare them for their 
Proceedings afterwards. | e 

And I ſay, this is not a Thing that falls out 
by Chance, but carried on by all their Power, 
to repreſent you as inconſiderable, and to make 
you uſeful for nothing but giving Money, and 
then to ſend you Home into the Country. But 
if you do not keep the Power in your own Hands, 
you will be without Remedy. I conclude with 
what I mentioned in relation to the Court be- 
low, to declare that they have no Power to in- 
termeddle in Matters of our Elections. | 

Marquis of Hartington, (afterwards Duke of 
De vonſbire.) 1 ſhall not pretend to follow. that 
honourable Gentleman near the Bar, in all the 
Steps he hath made, tho' I think I may be as 
regular as he. I think he hath only ſhewed, That 
there is not ſo much Reaſon in this Caſe to find 
fault with the Lords, but it is neceſſary to find 
fault with them one way or another. 

I think this is a Matter of great Con 
and as long as I ſit here, and as long as I live, I 
ſhall be as tender of the Privileges of this Houſe 
as any body. I think *tis upon the due Ballance 
of both Houſes, that the Safety of the Whole 
does conſiſt; and I muſt confeſs, I think the Li- 
berty of a Cobler ought to be as much re- 
garded as of any body elſe; that is the Happi- 
neſs of our Conſtitution. 

I think it was very well obſerved by an expe- 
rienced Member, That this Writ came very re- 
gularly before the Lords: If fo, then I think 
the e is between us, and the Perſons that 
ele us; and 1 think, tho' Gentlemen would 
not formerly allow of any Diſtinction between 
the Privileges of the Houſe, and thoſe of the 
People of England, yet they muſt allow it now, 
or they can't complain that this Action is an 
Prejudice to this Houſe. For when a Perſon of- 
fers his Vote at an Election, and is not admitted 
to give it, and upon ſuch Refuſal brings his 
Action in the Courts in Weftminſter-Hall, (which 
I take to be the preſent Caſe,) if giving Judge- 
ment upon it be contrary to the Privileges of this 
Houſe, then *tis pretty plain, that our Privile 
do interfere with the Rights of the People that 
elected us. | | 

I ſhall 
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I ſhall plainly give you my Opinion in this 
Caſe: I hy think chis Action to be a Breach of 
the Privilege of this Houſe; for, Sir, the Party 


grieved, can be no way relieved, but by applying 


to the Law, and I think the learned Gentleman 


below, is out in all his Inſtances; for he hath 
given an Account of People injured applying to 
you, but they were Candidates, and certain| 
that was their proper Remedy; but in the C 
of an Elector, I don't ſee he can have Satisfacti- 
on by applying to you. 
Gentlemen talk of the Law of Parliament; I 
can't fee how that can give any Interruption to 
the Law of the Land, that it ſhall not do Right 
to the Party grieved: How ſhall a Man injured 
in the manner I have mentioned, receive Satif- 
faction, by applying to the Parliament? *Tis 
true, the Officer offending may be puniſhed, but 
the Party injured can't receive that Satisfaction he 
would in the Courts below, by giving him his 
Damages. | 
I think this is a Matter of great Conſideration, 
and it is neceſſary to conſider well of it, and not 
to determine raſhly. I think it may be of Uſe to 
us, ſince there are Judges who have been of O 
nion, That the Subject ought not to have 
Remedy in this Caſe. A. Judge that will out of 
Fear, or any Regard to one Houſe, do contrary 
to his Oath, I believe at another Time will be 
influenced by the other. I think *cis the Duty of 
a Judge to act according to Law, and not be 
afraid of either. | | 
Mr. Lowndes. Sir, There is no doubt but all 
the Judges, (as hath been ſaid,) and every body 
elſe, are obliged to behave themſelves according 
to the Laws of the Land: But the Queſtion is, 
What is the Law of England in this Caſe? If 
the Houſe of Commons has an Original Right 


to determine all Matters concerning Elections of they 


their own Members, (as it hath been always un- 
derſtood to have,) and if we have a Power to 
puniſh Officers for making falſe Returns, or any 
other Misfeazances committed by the returning 
Officers; then it will not be neceſſary that the 
Judges in Heſtminſter-Hall ſhould have any Ju- 
* riſdiction at all in the Matter now in Queſtion; 
and if they have none, then by Conſequence the 
Lords will have as little by Writ of Error. 

I do confeſs, Sir, when 1 firſt heard of this 
Caſe, it gave me ſome Apprehenfion that it 
might be of fatal Confequence (by reaſon of the 
Novelty of it,) to your Privileges, which are in- 
deed the Privileges of the Commonalty of Eng- 
land which we repreſent: But ſince I have 
thought of it from Time to Time, and it hath 
been better 
that have ſpoke in this Debate, I conceive our 
coming to ſome Reſolutions declar of our 
Right in this Affair, may preſerve the Liberties 
of this Houſe, and of all the Commons of Zng- 
land, who have entruſted us with the Preſerva- 
tion of their Rights. 

I thipk the learned Gentleman over-the-way, 
took his Ground too narrow; I might yield him 
this Point, That where there is a Writ of Error 
brought from a Judgment in Weſtminſter-Hall, 
in Cafes where a Writ of Error lies, and where 
that Court, and the Houſe .of Lords have a 
000 yk there the Houſe of Lords are at 

iberty to give what Judgment they pleaſe. 
But I have read, the Houſe of 3 not an 
unlimited Juriſdiction, but is bounded as well 


as the Courts of M eſminſter- Hall, by the Law 


learned by Experie 


opened by the Learned Gentlemen 


then I think we need look no further, 


of England. I ſpeak it with the greateſt Reve- 
rence, that the Regal Power (which is the moſt 
Supreme in England,) is obliged to the Obſer- 
vance of the Laws; and it would be abſurd at 
the ſame Time, to ſay, That any Part of the 
Parliamentary Conſtitution is not limited by tha 
known Laws of the Land, or the Laws and 
Cuſtoms of Parliament; and I doubt not but it 
will appear, a Writ of Error doth not lie, aud 
never did lie before the Lords in fuch a Caſe: 
And ſo it comes at laſt to this Point, What is 
the Law of England in this Caſe? And I will 
tell you my Thoughts of it. 

I — read, and learned, and believe tis true, 
That Matters of Parliament are to be determined 
by the Laws and Cuſtoms of Parliament; and 1 
believe there is as good Authority for it, as there 
is for Writs of Error, or any thing elſe; and 
that this Law and Cuſtom of Parliament is a prin« 
cipal Part of the Law of England, and to be 
nce and Precedents, and I 
reckon that we muſt come to them at laſt, Now, 
Sir, let us ſes what Experience or Precedents we 
have to found this Juriſdiction of the Houſe of 
Commons upon, for examining and determini 
Matters concerning their own Elections. *Tis 
true, we have no Journals extant before E. VPg 
Time: And there is a Book they call Seymour 
I think 'tis a Book of no great Authority; and 
if it be, there is but a ſmall Matter in it. I have 
read it over carefully my ſelf more than once, 
and find only Titles of Bills depending, and 
when they were read; and all I learned from it, 
was, that ſometimes Bills in thoſe Days were read 
four Times. And, Sir, there is as little concern- 
ing Elections in Queen Mary's Reign; but in the 
Beginning of Queen Elizabeth, you have the 
Matters of Elections plainly ſet down, and 6 
have been ever ſince. And from that Time 
to this it hath been a ſtanding Rule in the Houſe 
of Commons, in the Beginning of every Parlia- 
ment, arid (as I take it) of every Seſſion, to ap- 
point a Committee to examine all Matters con- 
cerning Elections. Now, if the Right of Elec- 
tors is not a Matter coneerning the Election, then 
I own my ſelf under a Miſtake : But if that be a 
material Part, and comprehended within the ge- 
neral Words; and if thoſe Committees have from 
Time 0 Time proceeded to examine the Right 
of Electors, and this Houſe hath from 
Time to Time to give Judgment in ſuch Caſes, 
ſometimes according to general Qualiſicationg 
ſettled and adjuſted in the Houſe, and very fre- 
quently upon examining and confidering the 
Rights of particular Voters, then I think we 
have as good Authority for the Juriſdiction of 
this Houſe in the Matter of theſe Elections, as 
can be had for any Thing whatſoever. 

I do fay in this Caſe, we ought to. take our 
Ground and Foundation upon the Right which 
the Commons of England have, and ever had; 
by the Law and Cuſtoms of Parliament, to be ex- 
erciſed by the Repreſentatives of their own chu- . 
ſing; which Right is grounded upon manifold 
Precedents and conſtant Uſage. For if we have 


a Power to hear and determine the Right of the 
Electors, and to puniſh Officers for abridging 
them of their Right, and give Satisfaction to 
the Party, all which moſt evidenty appears, not 
only in your Journals, but by a continued and 
Time out of Mind; 


I do 


unin Practice, 
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I do ſay, that from Time to Time there has 
been never a Seſſion of Parliament, but this Power 
has been exerciſed; and in your Committees they 
have often come to Reſolutions to determine the 
Right of all Electors, and frequently of 3 
lar Electors; and for that Purpoſe only they 
have examined, whether Perſons had Burgage 
Tenures, or have paid Scot and Lot, or 12 
been Freemen, and other Circumſtances neceſſary 
for the Information of the Committees; and as 
Matters have appear'd, they have judg'd them 
qualified or unqualified: And where the Votes 
2 having Right have been offered, tho” 

ſed at the Election, the Committees have 
uſually allowed thoſe Votes as if they had been 
iven, and upon their Determination the Houſe 
— agreed with the Committee very frequently, 
and ſometimes have diſagreed with the Commit- 
ter, as the Merits of the Cauſe have appeared to 
the Houſe. So that nothing is plainer, than that 
the Houſe of Commons have, from Time to 
Time, exerciſed this Juriſdiction in all the Parts 
of itz and ſometimes Elections have been tried at 
the Bar, and determined by the Houſe upon ſuch 
Trial. 1 
Then how comes this Action to be brought 
in Weftminſter-Hall ? I have conſidered that Point, 
and take nothing to be plainer than this, That 
Wihtminfter-Hall never had a Power to meddle 
with Elections, but where by ſome ſpecial Act 
of Parliament you have given them Power. I 
know that there are ſome Opinions, that Electi- 
ons have been try'd in Chancery, and in the 
Houſe of Lords: But I can't find any thing of 
that Nature ever ſettled, though ſome Attempts 
have formerly been made that way. I know 
that Witneſſes have been carried up ſometimes 
to the Houſe of Lords Bar to be ſworn, but 
the Trial of Elections, and of the Right of the 
Electors, hath always been in the Houſe of 

Commons; fo that here would be no Defect of 
Power, or Juſtice, if no body elſe meddled in 
this Matter. | 
Then conſider what Acts have altered this 
Original Right: I think there are two that 
are moſt material to be conſidered ; one is that 
of 23 of H. 6. cap. 15. What is the Importance of 
that? It takes Notice, that convenient Remedy 
for the Party griev'd was not ordain'd in the 
former Statutes againſt Sheriffs, Mayors, and 
Bailiffs | offending ; whereby one would infer, 
that the Parliament in thoſe Days did not think, 
or know any thing of the Remedy now endea- 
voured to be ſet up in Weſtminfter- Hall, and the 
Houſe of Lords. And this Statute provides, that 
if any Sheriff do contrary to the Statutes about 
Elections, he ſhall incur the Penalty of the for- 
mer Statutes, viz. one hundred Pounds to the 
King, and a Year's Impriſonment, and ſhall for- 
feit a hundred Pounds more: To whom ? To 
the: Party that ought to have been return'd, and 
if he do not Sue, there is an Action given for 
the ſame to any body elſe: And a Mayor, or 
Bailiff, for a falſe, or undue Return, is to forfeit 
to the King 
the Party that ſhould be return'd; and if he do 
not Sue, then a ar Action is given for the 
laſt Penalty: So it is plain by this Statute, no 
Action is given to the Voter, who had his Reme- 
dy in the Houſe of Commons. Your Anceſtors 
_ were ſo careful of your Liberties, that they ne- 
ver truſted their Elections to all Perſons ; fuch 
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as held in Villenage, all Cuſtomary Tenants who 
held at the Will or their Lords, and might be 
influenced by them, and, (as I take it,) Tenants 
by Eſcuage, 'till Eſcuage was reduced to Cer- 
tainty, were excluded, and afterwards all Free. 
holders under forty Shillings a Year: And when 
the Officers were by Law to admit ſome Votes, 
and reject others, they were to uſe the beſt of their 
Judgments, without being liable to Multiplicity 
f Actions, (unleſs in the Caſes I have mention'd, ) 
but for their Defaults were always reſponſible to 
the Houſe of Commons, | 
Let us conſider then the Statute in King il. 
liam's Time, I think *tis in the ſeventh Year of 
his Reign; there the Statute takes Notice of the 
Injury done to Gentlemen by double and falſe Re- 
turns, and thereby a double Return is made a 
falſe Return; and by that Statute *tis provided, 
That if any returning Officer return contrary to 
the laſt Determination of the Houſe of Commons 
of the Right of Election, ſuch Return is thereb 
adjudg'd to be a falſe Return, and void. | 
This Scatute of the ſeventh of King William, 
admits the very Determination of the Right of 
Election to be in the Houſe of Commons; it 
does not ſay the Determination of the Election, 
but of the Right of Election. I will endeavour 
to avoid Repetition. | a 
But how does this Matter ſtand by the Law 
and Cuſtom of Parliament, which is a moſt ma- 
terial Part of the Law of England? The Houſe 
of Commons have the Juriſdiction in theſe Mat- 
ters of their Elections, but by one or two Sta- 
tutes, the Houſe of Commons have given Power 


in one or two Caſes to proceed in the Manner 


therein preſcrib'd 5 but none of the Caſes” al- 
low'd by thoſe Statutes, are like the Caſe of 'this 
Man at Ayle/bury, for he is not a Perſon who has 
ſuffer'd becauſe he was not duly return'd, nor 
the Perſon mention'd in 7 WVillieini; nor is his 
Action founded upon any Statute; ſo that this 
Caſe is left out of the Statutes, and it muſt be 
determined according to the Law and Cuſtom of 
Parliament. 8 
As to the Caſe of Mr. Nevill, it never came to 
be determined in Parliament: We read it was 
— off to the Parliament, becauſe of the great 
eight of it; and the Judges were of Opinion, 
That it was a Matter too high for them. And 
in the Caſe of Mr. Owlow, where the Caſe of Mr. 
Nevill was cited, they poſitively ſaid, It was 4 
Matter of too great Preſumption for the Judges 
to meddle with it. LES 
Then how comes it to paſs, if this Action 
might have been brought at Common Law; T 
ſay, how comes it to paſs, that this Action was 
never brought before ? Certainly that is an Argu- 
ment it never lay, for there muſt have been Occa- 
fion for ſuch an Action, if the Common Law 
would have maintain'd it. But the Judges, who 
knew beſt the Grounds and Reaſons for this pre- 
tended Action, have refuſed meddling in this 
Matter, becauſe it concern'd the Parliament, and 

the Parliament had not entruſted them with it. 
As to the Caſe of Barnardiſton and Soame, firſt 
adjudg'd in the King's-Bench, the Reaſon was, 
becauſe it had been adjudg'd in Parliament; for 
Sir Samuel Barnardiſton had a Majority by near 4 
Hundred, and the Houſe of Commons had tried 
the Cauſe, and gave him his Right of Sitting in 
this Houſe ; ſo that one would have thought that 
he had Liberty to _— gone into 9 
8 4 
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Hall. But afterwards this Judgment was revers'd 
in the Exchequer z and Judge Ellis in his Argu- 
ment ſays pſainly, That the Right of determining 
Elections belongs to the Houſe of Commons, and 
the Houſe of Commons have determined it for 
Sir Samuel Barnardiſton, and for that Reaſon you 
ought to affirm this Judgment. 1 |; 
This Matter was brought preſently after the 
Revolution into the Houſe of Lords; and when it 
came there, all but Five or Six Lords were for af- 
firming the Reverſal. Now, Sir, by reading the 
Reaſons of theſe Five or Six Lords that diſſented, 
we may eaſily infer what were the Reaſons that 
induced the whole Houſe to affirm the Reverſal. 
Tyo Reaſons were given: Firſt, ſaid they, be- 
cauſe otherwiſe there will be a Defe& of Juſtice. 
One may infer, if theſe Five or Six Lords were 
of Opinion, that there would be a Defect of 
Juſtice, all the other Lords were of Opinion, there 
would be no Defe& of Juſtice. The Five or Six 
Lords that diſſented, ſaid, That the Plaintiff ought 
to have this Action by the Common Law. Cer- 
tainly, if the other Lords had been of this Opini- 
en, they would have maintain'd the Action; but 
they concluded no ſuch Action did lie, becauſe no 
ſuch Action was given by the Common Law. 

I take this Matter to be of infinite Moment; 

and I think there is no Degree, or State in this 
Realm, but what is bound by the known Laws of 
the Land; and if the Lords in Parliament, and 
the Judges are limited by the Laws of the Land, 
ſo that they have no Juriſdiction in this Caſe, then 
I do not ſee how a Writ of Error can give them 
Juriſdiction. 
Sir, I appeal to you, and all the Gentlemen 
here, Whether what hath been ſaid on one Side 
hath been at all anſwered by the other: If an 
Action of Scandalum Mag natum ſhould be brought 
againſt a Member for what he has ſaid in this 
Houſe, · no doubt but that Member would plead 
the Privilege of this Houſe, and 'tis to be hoped 
the Judges would allow it, and put the Plaintiff 
off /ine die. But notwithſtanding, a Writ of Error, 
according to this Doctrine, might be brought, 
and the Lords might give Judgment that this 
Action does lie, and then what would become of 
your Liberty of Debate? This is an Inſtance 
worthy your Regard. BE 26-327 

It hath been told you, how the -Lords have 
taken Notice of the Privileges. of this Houſe in 
the Caſe of 7eollis and Elliot. 
its true Colours, and ſee whether any Thing can 
be drawn from that Caſe to fortify the Judgment 
lately given in the Houſe of Lords. There was 
a Diſorder in the Houſe of Commons, and the 
Speaker was violently forc'd back into the Chair, 
and ſcandalous Words againſt the King's Privy 
Council and Judges, were utter'd by Elliot, Hol- 
lis, and others, and upon that a Proſecution was 
brought, 5 Car. primi, - againſt thoſe particular 
Gentlemen in Heſtminſter-Hall, as well for the 
Words ſpoke in the Houſe of Commons, as for 
the Force, and Fines were ſet upon them. This 
Matter, after the Reſtoration of Charles II. was 
brought before the Lords at a Conference, and 
they took Notice of the Privileges of this Houſe, 
not to ſet them aſide; but to confirm them; and 
their Lordſhips declared the Judgment to be ille- 
gal, and againſt the Freedom and Privilege of 
Parliament, and deſired the Lord Hollis to bring 
the Roll before them by Writ of Error; and ſo 


by Agreement the Judgment was reyers'd, as 


Let that be ſet in 


this was done; for a Perſon: 


being againſt the Freedom of Speech in Parlia- 
ment, allow'd by Strowd's Act, which their Lord - 
ſhips acknowledged to be declaratory. of the an- 
tient and neceſſary Rights and Privileges of Par- 
liament. Their Lordſhips then would not let any 
Matter appear upon Record to deſtroy the Com- 
mons Privileges, and I wonder how this Prece- 
dent comes to be cited to juſtify a Proceeding 
which tends directly to take away your Privileges. 
I wiſh with all my Heart the Houſe would have 
appointed ſome Perſons to have ſearched Prece- 
dents, and I am ſure they would have found an 
infinite Number to be produced, to have juſtified 
the Power of the Houle in this Caſe, how it hath 
been in their Power, Time out of Mind, how 
they have a Power to puniſh Officers, and in ſome 
Inſtances, they have given Damages. 0 
remember one in my Time; Mr. Tantred 
cauſed a Perſon to be brought hither, and he 
clear'd himſelf; and the House 
made an Order, That as he was the Occaſion of 
the Man's coming up, and had done him an In- 
jury, he ſhould make him Reparation, and he was 
forc'd to do it, by paying him a Sum of Money. 


(as I remember) 


* 


Not that I would go ſo far as to ſay, That this 


Houſe is a proper Court for impoſing Fines : But 
if they are not a proper Juriſdiction for the Buſi- 


neſs of their own Elections, I think they have no 


Juriſdiction at all. I will not ſay this Houſe has 
a Power to Fine: I know we read ſomething of 
that in your Journals, but I think thoſe Eines 
came to nothing, becauſe there was' no Means to 
eſtreat them, or cauſe them to be levied z and ſo 
that Matter has 
for-ever. 


5 


ſlept ever ſince, and, I hope, will 


But not only your Freedom. of | Debate, but - 


Right of Sitting in this Houſe, is concern'd in 
this Caſe: And if you have not a Power to deter- 
mine Matters of Elections to this Houſe, I won- 
der how any Author comes to ſay this Houſe has 
any Judicature at all; for if they have not a Ju- 
riſdiction to this, they have no Juriſdiction to any 
Purpoſe whatſoever. A 
I this Point be ſettled, That this 
longs to the Houſe of Commons, the next Conſi- 
deration will be, how to attain it; and in this, I 
hope Gentlemen will take ſuch Steps as are pro- 
per for them, and for thoſe they repreſent; for 
we are ſent here ad ſradtandum, &c. in the Name 


of thoſe we repreſent: And we have but a dele- 


ted Power, and can't, without Breach of 

"ruſt, give up the Rights of the Commonalty. 
For my own Part, I have taken an Oath to pre- 
ſerve the Privileges of the People that choſe me, 
but without ſuch an Oath, ſhould be of Opinion, 
that I cannot give up this Privilege which I am 
to execute on their Bebalfs; but I will uſe all the 


lawful and juſt Methods I can to come at it, and 


I think you may do this, without interfering 
with the Houſe of Lords, or the] There 
is no doubt, but the Judges in > ar 
are bound to take Notice judicially of your legal 
Proceedings here; and if you come to make a 
Declaration, That the Power of hearing and 
determining all Matters concerning Elections, 
does belong to the Houſe of Commons in Par- 
„ liament,” 1 doubt not, but they will take No- 
tice of it as becomes them. And give me Leave 
to ſay, no body can help bringing this Action as 
may take out a Writ, 
and declare upon it, and carry it down to Trial, 
without the Privity, or Knowledge of any Court; 
5 eie 


Hall 


Reina 
Power be- 
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and then when the Cauſe is tried, the other Side 
comes and moves in Arreſt of Judgment, and 
the Court gives Sentence. But I wiſh the De- 
fendant had demurr'd, and then that would have 
put it as a Point of Law to the Judges; and if 
they had determin'd it judicially for you, I be- 
lieve it would have gone no further. For it is 
one Thing to determine it upon Demurrer, and 
another Thing, when the Cauſe has been try'd, 
and Damages given, to have the Court's Opinion 
ex poſt fat. | | 
The Judges determined, the Action does not 
lie; but as Matters ſtand now, perhaps, in the 
like Caſes, there will be brought a Writ of Error 
before the Lords, and they will give ſuch a 
Judgment as they have given now, for ought I 
know. I ſhould not think it proper to come to 
any Queſtion now, by which you ſhall determine 
our Right, if you are not fully ſatisfied about 
it; but it ought to be conſidered farther. The 
Law ard Cuſtom of Parliament is to be found 
out by Experience and Precedents: But if you 
are ſatisfied, then I think the proper Queſtion is, 
« That by the Law and Cuſtom of Parliament, 
« the hearing, examining, and determining all 
« Matters concerning Election of Members to 
„ ſerve in the Houſe of Commons, is to be by 
the ſame Houſe.” I think that is to be your 
Queſtion, or to that Effect. 
he Conſequence will be, If this be Part of 

the Law of England, as it plainly is, you may as 
well ſtand upon that Declaration, as upon any 
new Law to be made by Parliament, if you could 
get it: But I believe you have no great Reaſon to 
cape a new Law in this Caſe to pals in the Houſe 
of Lords. Then what would you do? If _ 
ſhould try to get a new Law, and fail, it will be 
conſtrued, that you had not this Power before, 
but endeavoured to get it, and the Houſe of Lords 
denied it you. ; 50h 

But 'tis plain and clear you have this Power 
already, and a ſufficient Ground to ſtand upon 
and I doubt not, but HWetminſter- Hall will take 
Notice of it, and the Houſe of Lords too: If 
they do. not, (here Mr. Lowndes was interrupted 
by a Noiſe made by ſome few. of the Members, who 
ſaid, What then? But be proceeded,) I ſay, if , 
do not, it will be Time enough to confer wit 
them afterwards : And give me Leave, I am not 
afraid to ſay, if a private Man, much more the 
Houſe of Commons, have the Law of England 
on their Sides, let them be undermin'd ever fo 
much, one Way or other, they will obtain their 
Right ſooner or later. The Rights of the People 
of England are ſafer in the Hands of their Repre- 
ſentatives than any other: If they do not like 
them, they can turn them out, and chuſe new 
ones; but they can't do ſo in the Caſe of the Lords. 

I beg Pardon for my great Prolixity; I take it 
to be of Importance, to avoid all Conteſts with 
the Houſe of Lords, and with Weftminſter- Hall, 
and I think you may do it by propoſing and ad- 
juſting a plain Declaration of your Right by the 

w and Cuſtom of Parliament. 

Mr. Sollicitor-General, (Sir Simon Harcourt, af- 
terwards Lord Harcourt, and Lord Chancellor.) 
After what hath been ſaid at large concerning the 
Law in this Caſe, eſpecially ſince it hath received 
no Contradiction in any Inſtance whatſoever, I 
vill avoid the Repetition of what has been already 

offer d, and endeavour to ſhorten your Debate, by 
bringing it ſomething towards a Point. 


of Barnardiſton and Same "Thoſe 


It hath been ſaid, That the Queſtion now be- 
fore you is, Whether Judgment bein given in 
the Court of Queen - Bench, a Writ of Error does 
12 lie in 177 Houſe of Lords, to reverſe that 

udgment? 1 cannot, by any Means, agree that 
to be the Queſtion. : 1 n . 

But that which I take to be the proper Que- 
ſtion before you is, Whether or no it be the ole 
Right of the Commons of England to determine 
their own Elections? If you are of that Opinion, 
never let your Diſeaſe gtow to ſuch a Head as to 
por you upon the Neceſſity of complaining of a 

udgment of the Lords, but rather check it in its 
Infancy. 

It may, perhaps, ſound harſh, That a Man 
ſhall not be admitted ro make Uſe, and have the 
Benefit of the Law; and yet when that Thought 
is throughly digeſted, I believe no Gentleman in 
this Houſe, but will agree, That there may be 
many fuch Inſtances, where you will not endure 


any Suit at Law, I can't give you any better In- 


ſtances, than what have been mention'd to you by 
a learned Gentleman on the other Side, who ap- 
proves of this Proceeding by Writ of Error the 
Profecution a Sir William Williams for pub- 
liſhing a Libel, (as it was call'd,) by Direction of 
this Houſe, and an Action againſt the Serjeant for 
obeying your Commands. If ſuch an Action ſhould 
be brought againſt the Speaker or Serjeant, ſhould 
we fit fel here to ſee what they would do in the 
Courts below, and afterwards wait for the Event 
in the Houſe of Lords by Writ of Error? 

*Tis very true, theſe Judgments that are men- 
tionꝰd by that Gentleman continue ſtill untevers'd. 
As to that given againſt the Speaker, he mention'd 
it as a Precedent not fit to be follow'd ; indeed, 
tis a Reproach to the Houſe te mention it, ſince 
no Parliament hath revers'd it. As to the other 
Action againſt the Serjeant, he ſays, Judgment 
was given againſt him, and that ſtands in full 
Force; as I remember that Caſe, it went off upon 
the Form of Pleading. #8 | 

But nothing of that Kind being the Queſtion 
now, I beg Leave to ſtate, what this Action is that 
is now before us: For Gentlemen'in the Country, 
who have frequently met with Actions, proſecuted 
without Cenſure for Matters relating to Elections, 
may, perhaps, be ſurpriſed, till they come to 
conſider what the Point is. This is not an Action 
grounded upon any Statute whatſoever. *Tis 
agreed an Action may be maintain'd where a 
Statute gives à particular Remedy, but this is an 
Action founded upon the Common Law. What- 
ever your Privileges are, if you will conſent to an 
Act of Parliament to make other Perſons Judges 
of thoſe Privileges, ſo far as you conſent, if they 
purſue the Power given them by Act of Parlia- 
ment, there is no Wrong done you : But an Ac- 
tion brought at Common Law is that which, 1 
think, interferes with the inherent Right of this 
Houſe. | 

We have, I think, attain'd to one Piece of 
Knowledge upen this Debate, That this-was the 
firſt Action that was ever brought of this Kind 
atid Gentlemen will not much wonder why this is 
brought now, when they conſider what Endea- 
vours have been uſed to make this Houſe con- 
temptible. I believe this may be thought the moſt 
probable. Method to attain that End. | 

I would not repeat 'the Precedents that have 
been quoted, yet I can't but take Notice of that 


Arguments 
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that were made uſe of for this Judgment in that 
Caſe were rejected, and the Judgment of the 
Lords was then directly contrary. I ſhould be 
very glad to hear how the Lords Judgment of 
Reverſal in that Caſe, and in this are reconcileable. 
The Commons, at that Time, would ſcarce have 


ſuffer'd ſuch an Attempt upon their Privileges, 


and I hope we ſhall be as careful and as zealous 
to preſerve ours: We have as much Power as 
our Predeceſſors, we ſhall never fuffer for want of 
Power, if we do not ſuffer for want of Will to 
exert it. | 
l expect to hear of the Authority of one 
learned Judge, that differ'd from the reſt; I have 
the utmoſt Eſteem for his Judgment, but am ſor- 
Ty to hear any Inſinuation, that thoſe Judges who 
have given their Opinion otherwiſe, are guilty of 
a Breach of their Oaths. It hath been touch'd 
upon, That whenever any Queſtion has. been 
alk'd the Judges, concerning the Privileges of 
the Lords, or the Privileges of the Commons, 
their Anſwer is recorded for the Inſtruction of 
all their Succeſſors, and to the Honour of both 
Houſes of Parliament, That it was a Matter 
above their Knowledge: The Law of Parlia- 
ment is above the Judges of the Common Law, 
and is not to be ſubject to their Judgment; tis 
alieni fori. 

And, Sir, as I have been inform'd, this was 
the Anſwer given in the Houſe of Lords by one 
of the preſent Judges, and by what I have heard, 
it was well he eſcap'd their Cenſure; ſhewing 
too much Reſpe& to this Houſe gave very great 
Offence. 
I beg Gentlemen to conſider, (I ſhall not en- 
ter into Particulars that have been mention'd) 
Whether any thin | 
make you deſpicable, to the loweſt Degree, in 
the World, and expoſe Electors to ſuch Miſ- 
chiefs that none could endure? Upon every 

ection that comes before you, tis impoſſible to 
judge the Right of Election, but by the Right 
of the Electors. If you will endure any Perſon, 
after you have ſaid he has no Right, to go into 
Weftminſter-Hall, and bring an Action in the 
Courts there, a Jury may find a Verdict, That 
the Houfe of Commons are miſtaken, and that 
this Perſon hath a Right, and Judgment ſhall 
be given accordingly. Will not this Proceed- 
ing, that very Moment, ſubmit your Reſoluti- 
ons to the Examination and Cenſure of the infe- 
rior Courts? May not they ſay, They Vote 
for one another, we have detected them all ? 
That they are a Parcel of People 2 toge- 
ther, and not one of them el as they 
ſhould be? | 

What Condition the Magiſtrate will be in, 
- hath been mention'd W's wes a Multitude 
hath a Right, and every body pay Tring his 
Action, Can any Magiſtrate, (a Conſtable, as in 
this Caſe,) bear the Expences of a hundred or a 
thouſand Aftions at Law? There will not be 
wanting ſome to proſecute a Magiſtrate with all 
the Violence poſlible, | 


Tho' I can by no Means agree, That this Mat- 
C 


ter is to be determin'd according to the common 
Rules and Methods of Law, but according to the 
Courſe of Parliament ; yet I ſhall compare it with 
me other Caſes in the Law. 

That which makes theſe Perſons Hardſhips 
the greater, is, Theſe Magiſtrates are not People 
that officiouſly interpoſe to take a Poll at Eledti- 

1 þ 


known, and upon that Foot I deſire 


of this Kind would not 


ons, and make a,Return ; but theſe are Men, 
who, by the Duty of their Office, are oblig'd to 
do it; and if they do not execute their Office, 
you puniſh them; and if they do execute their 
Office, and give you Satisfaction, yet if you let 
this be examin'd in another Place, after you have 
ſaid they have done well, they may be puniſhed 
for doing ſo. 2 
I will compare this with one or two common 
Caſes that have not been mention'd: Suppoſe a 
Perſon ſhould exhibit an Indictment againſt ano- 
ther maliciouſly, he does this - wilfully, and an 
Action does lie againſt him; but if a Grand Jury- 
man find a Bill againſt a Man, the Law will not 
admit an Averment that it was done malicioully, 
becauſe he was oblig'd by his Office to do it: 95 
it is in the Caſe of a Witneſs, becauſe he is 
brought in by the Proceſs of the Court: So it is 
in the Caſe of Judges. And is it not equally the 
Duty of a Magiſtrate to determine upon the Poll, 
and afterwards to make a Return? And is not 
that examinable before you ? | 
A great deal might be ſaid further upon this, 
but I hope tis pretty unneceſſary : And that no 
body can have any doubt but that our Privileges 
are very much concern'd in this Queſtion, and 
what the Conſequences would be; therefore I 
would humbly propoſe. for the Er- what 
another Gentleman hath hinted at, which may re- 
duce this Debate to a particular Point. 
We certainly have fach a thing as the Law and 
Cuſtom of Parliament, and that is very well 
you would 
put a Queſtion to this Effect. 1 
That the ſole Right of examining and de- 
© termining all Matters relating to the Election 
of Members to ſerve in Parliament, except in 
* ſuch Caſes as are otherwiſe provided for by 
Act of Parliament, is in the Houſe of Com- 
% mons; and that neither the Qualification of 
60 4 82 * 5 Right of the Perſons 
* „is elſewhere cognizable, or deter- 
* minable. | | 2. Fab PRE 
Members. The Queſtion, the Queſtion. 
Mr. Smith. Sir, I ſpeak only to your Order, 
yOu 2 mars would not inte one another 
y calling for the Queſtion, but give diligent Ap 
mndcs the Debae, for- this is a Matter 57 
great Conſequence.” Ins in 
Then Mr. Freeman (in the Chair) ſtated a 
Queſtion on his Paper to the Effect propos'd by 
Mr. Sollicitor, and read the ſame to the Com- 
mittee. | 27 160000 ni 
Sir Chriſtopher Muſgrave. I am very willing to 
hear any Gentleman that will ſtand up and ſpeak, 
and you have had a very y_ Hint given you 
by an honourable Perſon, that this is a Buſineſs 
n and I hope we ſhall continue 
to do as we have done, that is, to hear Gentle- 


not be gui 
Candles ; ary 
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men patiently ; and that we may 
of any Diſorder, I move you for 
brought in. jor 1 


Then the Queſtion was put, and carried for 
es. 5 
And they were hrought in A 

« Free» 


Mr. Dormer, (afterwards a Judge.) 


man, you have now a Queſtion our Paper. 
but that which I 0 et be the Queſtion? * 


Whether a Frecholder, or a Freeman, wha 
« hath a Right to give his Vote 


for his Repre- 
« ſentatives 
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« ſentatives in Parliament; may arbitrarily and 
* maliciouſly be depriv'd of that Privilege, with- 
. & out any Redreſs in any Court whatſoever. 

This 1 take to be the Caſe before you; tis 
ſaid to be of great Conſequence, and I do take 
it to be of as great Conſequence as any thing 
that ever came before either Houſe; and I don't 
look upon it only to concern the Juriſdiction of 


the Lords and Commons, but to affect every 


Part of the Conſtitution, and the Queen, the 
Head thereof, in the higheſt Degree. For it 
comes to this, If the Lords have not a Right to 
determine in this Matter, which by Writ of Er- 
ror is regularly brought before them, we ſhall 
be turn'd into a State of Villenage, and the 
People will be depriv'd of chuſing their own 


Repreſentatives without Relief, and ſhall not 


have Relief by her Majeſty in the. Court of 
Queen's-Bench, nor before her in the Court of 
Parliament, where, in Conſideration of Law, ſhe 


is always preſent, and where by our Law is the 


laſt Appeal; and- there will be a Failure and an 
Interruption of Juſtice; and our Conſtitution, in 
relation to our ſelves, : will be ſo far chang'd, 
that *twill be impoſſible there ſhould be any 
right Repreſentatives of the People: For 'twill 
not be the People then that will chuſe, but the 
Officer may arbitrarily refuſe and return whom 
he thinks fir, and the particular Perſon will be 
without Remedy. For whatever Gentlemen ap- 
prehend, if the Right of Return be not con- 


troverted, which way can any particular Man 


bring his Caſe before you ? And. what Remedy 


ſhall he have if not by Action? I will not ſay 


there has not; (but I will turn the Argument, 
and put it upon them to ſhew there has;) but 
I believe there never was any particular Applica- 
tion to the Committee of Privileges, where the 
Injury has been done to a particular Man, which 


is the preſent Caſe : And this Matter is found by 
a Jury that was ſtruck, and not one Man of the 


Jury but of Quality, and approv'd on both Sides : 
And I think, tho” it never came before the Par- 
liament, nor the Committee of Privileges, they 
might conſider of a particular Injury. N 
And as for the Notion that hath been taken up, 


That where the Houſe of Commons have a Juriſ- 


dition, there the Party is in all Caſes without 
Remedy in any other. Court: Sure that is not ac- 
cording to Truth; for in the Caſe of a falſe Re- 
turn, there is a publick Injury, that does not hin- 
der the Party from obtaining Satisfaction as to his 
particular Injury; and if no Action lies, there 
can be no Satisfaction; for this Houſe hath not 
awarded Damages in any Caſe, notwithſtanding 
the Caſe cited; for that was only Coſts; for the 
Man's Trouble in coming up to be examin'd be- 
fore this Houſe. - And — — ſhould award Da- 
mages, there is no wa evying thoſe Damages: 
What Writ can we iſſue out ? And if this Peefon 
be without Remedy at Law, he muſt fit down 
without any Redreſs whatſoever. | 

There may be a Multitude of 
Houſe hath a Juriſdiction: as far as concerns the 
Publick and themſelves, and the Party ſhall have 
his Action alſo. ' * FI, ot 41 

If I receive a Blow in this Houſe, tis a Viola- 
tion of the Privilege of this Houſe, and this 
Houſe can take Juriſdiction of it, and cenſure the 
Perſon that hath done the Injury; but will any 
Man ſay, That an Action of Battery will not lie 
at the Common Law. in that Caſe - 1, 1 
There was the Caſe of Sir Thomas Clarges : 

Vor. VIII. | | 


Caſes where this 


og 
At the Time of his Election there was one Roe 
ſpoke Words to his Prejudice; he might cer- 
tainly have complain'd to this Houſe of it; (you 
had an Inſtance, I think, laſt Seſſion, of one that 
complain'd for ſome ſuch Injury againſt the Lord 
Biſhop of Worcefter, and the Houſe; took it into 
Conſideration, which Sir Thomas Clarges might 
have done,) but he brought his Action, and reco- 
vered conſiderable Damages; and afterwards a- 
Writ of Error was brought in the King's-Bench, 
and Judgment was affirm'd. | | 

There is a Caſe not within any Proviſion of 
your Law, and that is, where a Sheriff made a. 
Return, arid he delivered this to a private Meſ- 
ſenger to bring up to the Crown-Office. . The 
Meſſenger; by the way, thought fit to vitiate the 
Return, and make another Return than what he 
receiv'd from the Sheriff: For this an Action 
was brought, and he recover'd at Law againſt 
this Meſſenger for the private Damage he had 
done him. Certainly otherwiſe the Law would be 
defettive. 3 
In another Caſe, the Sheriff adjourn'd, in Pre- 
judice to a Candidate, to a Corn-Field ; an 
Action was brought againſt this Sheriff at Law 
for the Damages he had done this Gentleman, 
and it was maintain'd; and I dare fay more Caſes, 
may be put: Which ſhews that you having a 
Juriſdiction as to what concerns the Publick, does 
not exclude the Party, but he may have an Action 
for his private Injury. 

A. great many Poſitions I have heard, which I 
take not to be true, particularly this, That 
& there is no Remedy at Law, but in Caſes pro- 
„ vided for by the Statutes :'” That is not fo, 
theſe Statutes imply the contrary. The firſt 
ſays, Whereas there was not a fufficient Remedy, 
therefore that gives a more compleat Remedy, 
and fo the Judges declar'd in the Caſe of Barnar- 
diſton and Same. Nag 

Sir, They have told us of the Caſes of Barnar-. 
diſton and Soame, and of Nevill and Strode; with 
humble Submiſſion to you, thoſe Caſes go ſo far 
as to prove the Juriſdiction of the Lords, and 
the inferior Courts: That of, Barnardifton. and 
Soame, was an Action try'd before the Court of, 
King's- Bench, and a Set of as learned Judges as 
ever were before, or ſince, and three of them 
were of Opinion for the Action, and my Lord 
Chief Juſtice Hale was one of them; who, the 
Term before he ſurrendered his Character, did 
thus expreſs himſelf: He gave Thanks to God 
„ that, he had ſpar'd him to that Time; that he 
* was able to keep his Cuſhion, and declare his 
„ Conſcience in that Place.“ But afterwards it 
had its Fate, a Writ of Error was brought in 
the, Exchequer-Chamber ; Mr. Juſtice Levinz, 
that reports it, / ſays it appears, That thoſe who 
argued againſt! the Judgment in the King's-Bench 
were made Judges, and they themſelves after- 
wards determined the Caſe. And every body 
knows how valuable it was *at that Time, to 
know the; Price of an Houſe of Commons, and 
an Engliþ Parliament. Three Judges were then 
made in the Exchequer, and I think two in the 
Common Pleas. Afterwards it came into the 
Houſe of Lords, and there the Reverſal in the 
Exchequer was affirm'd, for Reaſons different to 
what are urg'd now, and I believe for ſeveral 

; Reaſons. ,, The Sheriff in that Caſe had 
made a double Return, and the Sheriff might do 
it for his o.]n Indemnity, for it was no more 
than finding a ſpecial Verdict; and therefore the 

' Ff Saying, 
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Saying, falſo & malitioſe, being put to a Thing 


that was in itſelf right, it would not alter the Na- 


ture of the Thing. Another Reaſon they went 
upon was, they ſaid this double Return was a void 
Return, and for that Reaſon the Action did not 
lie; and upon theſe Reaſons depended that Judg- 
ment. That Gentleman who ſaid that only four 
or five Lords diſſented, is under a great Miſtake; 
four or five Lords only I believe entered their 
Diſſent, but there was a great Number, and neat 

an Equality againſt that Judgment; and divers 
Lords now in that Houſe were againſt that Judg- 
ment, that did not enter their Diſſent. 

Then, Sir, there is the Caſe of Nevill and 
Strode; and that was firſt a Judgment in the 
Common Pleas, and when it had taken its Pro- 
greſs in Veſtminſter-Hall, it came before the Houſe 
of Lords; and the Lords return'd it back again 
to Meſtminſter- Hall, and order'd all. the Judges 
of England to deliver their Opinion in it. That 
was founded upon an Ordinance of thoſe Times, 
Berkſhire was to ſend five Knights, and Newil 
was one of them that were elected, but not re- 
turn'd : There they ſaid, in that Caſe that Ordi- 


nance was intirely new, and that Caſe did not re- - 


commend itſelf by the known Laws of the Land, 
and for that Reaſon they would not give Judg- 
ment, for Wages could not be levied for five ſuch 
Kaights. And when afterwards they were to give 
Judgment, the right Conſtitution had recovered 
itſelt. | . ' 

Now, as to the Lords Right to receive a 
Writ of Error in this Caſe : You have addreſs'd 
to them that they would receive a Writ of Error 
at a Time when your Privileges were invaded. 
That was the Caſe of my Lord Hollis, who with 
others was inform'd againſt, 5 Car. for having 
ſpoke Words in this Houſe that did affect the 
— : And he pleaded to the Juriſdiction 
of the Court, (Is there any ſuck Thing here ? 


No, they have ſubmitted to it;) and the Court 


over-rul'd their Plea to the Juriſdiction, and 
that Judgment continued in Force, (as ſome 
others which have been ſince do now, which it 
were well if they were revers'd,) till this Houſe 
took Notice of it; and in 1667, they deſired a 
Conference with the Houſe of Lords. The 
Chairman was my Lord Chief Juſtice Yaughan, 
and this Houſe there xomplain'd how they were 
Triev'd by that Judgment; and after repeated 
onferences, both Houſes did conſent to this Ex- 
pedient, That my Lord Hollis being the only Sur- 
vivor, ſhould be deſired to bring a Writ of Error 
in the Houſe of Lords, and he did fo, and the 
Lords in that Caſe did you Juſtice, and revers'd 
the Judgment. | | 
As to your paſſing this Vote, what it will ſig- 
2 I cannot tell. What ſignified a Vote you 
paſſed before abont the Year Eighty, That the 
atting the Laws in Execution againſt Proteſtant 
| Diſencers, was an Injury to the Publick, and a 
Subverſion to the Government; and that thoſe 
that put them in Execution, ſhould be looked 
upon as Enemies to the King and Kingdom ? 
The Conſequence was, That all the Laws againſt 
Popery were put in Execution againſt Proteſtants 
more than they were before. , The Judges in 
Weſtminſter- Hall ſaid, This Vote had not paſſed 
nto a Law, and they could not take Notice of it: 
hope we ſhall do nothing that will leſſen our 
ſelves, nor any thing but what will be effectual 
for the Ends for which 'tis propoſed, | 


— _ — — I 
— —ͤ —— ————— 


what appears before 


Sir Foſeph Jekyll, (afterwards Maſter of the 
Ralls.) Mr. Freeman, I conſider you have been a 
long Time in this Debate, and a great deal of it 
has been ſpent, either in Suggeſtions contrary to 
u, or elſe in Queſtions al- 
together improper for the Conſideration of the 
Committee; and therefore it is neceſſary to look. 
back to that which gave Occaſion to the preſent 
Diſpute. | | 
The Committee hath a Copy of the Proceed- 
ings of this Action referred to them, but it 
hath not been read; and I am confident if it 


had, and had been attended to by Gentlemen, 


they would ſcarce have ſaid that the Lords, in 
the Judgment they gave, did any thing in Oppo- 
ſition to your Judgment, or in Derogation of 
your Privileges. | | 

Before the Action was brought, there was a 
Reſolution of the Houſe of Commons, That 
the Right of Election for the Borough of Ale/- 
bury, was in the Inhabitants not receiving Alms. 
*Tis from that Reſolution the Plaintiff hath ta- 
ken his Riſe, and has brought his Action; for 
by this Declaration he makes his Caſe to be, 
that he was an Inhabitant of that Borough, not 
receiving Alms; and that the Conſtables falſely 
and malicioufly obſtructed and hindered him from 
giving his Vote at the Election there, The 
Conſtables plead, Not Guilty, and the Matter 
goes to a Jury, and they find for the Plaintiff, 


and give him five Pounds Damages: Which is in 


Effect a finding that the Plaintiff was an In- 
habitant, not receiving Alms, and that he was 
obſtructed and hindered from Voting by thoſe 
Conſtables, and that was done fal/o & malitioſe, 
and to his Damage. And this may ſerve to de- 
monſtrate, that the Proceeding at Law has not. 
been in Oppoſition, but in Conformity to your 
Judgment. 2 | 
ow let us conſider, whether the bringing of 
this Action is a Violation of your Privileges: A 
great many things have been ſaid not proper for 
you to deliberate upon; one, that this will en- 
courage a Multitude of Suits ; another, that 
this Action was never brought before; and ſeve- 
ral other Matters which go to the Queſtion, 
whether the Action will lie. Now that is not 
the Queſtion here; but the true and only Queſti- 
on before you, is, Whether this Action was 
brought in Violation of your Privileges; for if 
there be no Breach of Privilege in it, I know of 
no Authority we have to ſtop the Courſe of legal 
Proceedings. | Form 
And as to that, but one thing (as I conceive,) 
has been ſaid materially, which is this, That 
this is a Parliamentary Caſe, and appertains to 
your Juriſdiction; and the Judges of the Com- 
mon Law, are not Judges of the Law of Parlia- 
ment, and therefore they ought not to have 
iven the Plaintiff his Judgment, (and it muſt 
admitted the Lords ought not to have given 
any Judgment, but what the Judges ought to 
have given.) To maintain this, it hath been ſaid, 
and undoubredly it is true, that this Houſe hath a 
Right to judge of Elections; and it is as true, 
that in order to come to that Determination, it is 
incidently neceſſary that the Houſe do judge of 
the Right of the Electors; and it has been faid, 
(but that I deny, ) chat the Right of the Electors 
is by the Law of Parliament. | 

| I rake the Right of every Elector in England 
to accrue to him by the Common Law, for he is 
e 
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under one or other of theſe Qualifications: 
Either he is a Freeholder, and then he has a 
Right to vote for Knights of the Shire; or he 
has a Right by Charter, or 'a Right by Preſeri 
tion; which Two laſt Rights take in the Right 
of Voting in all Cities and Boroughs: Now I 
would be glad to know whether the Right of a 
Freeholder is not by the Common Law? Is it 
not an Eſtate, with all its Privileges and Services, 
created by that Law? Whether a Right by 
Charter is not by the Common Law? Is it not 
that Law that enables the Crown to grant Char- 
ters, and qualifies that Power? Whether a 
Right by Preſcription is not by the Common 
Law? Is not Preſcription, Common Uſage ? 
And is the Common Law, any thing but Common 
Uſage? So that the Right of every Elector be- 
ing by the Common Law, the Judgment of that 
Right is primarily and originally in the Courts of 
Law. The Freeholders Right of Voting, is of 
the Eſſence of his Freehold; and 08 may as 
well take away his Freehold, as take away his 
Right to vote, which he has by Virtue of that 
Freehold, and then tell him he muſt come to the 
Houſe of Commons to recover it. And the ſame 
may be ſaid of thoſe ſeveral Intereſts which give 
a Right of voting in Cities and Boroughs. And 
thus I hope I have made it out, that a Right of 
voting is not a Parliamentary Right, but an ordi- 
nary legal one, and the Common Law. Judges 
have the Judgment of it originally; and it is in- 
cidently only that the Houſe has a Power of 
judging of it, and that too according to the Rules 
bf the Common Law; which is a further De- 
monſtration, that it is a Common-Law Right 
for it would be abſurd to ſay, a Man has a Right 
by one Law, which is to be judged by the Rules 
of another. | 
Then what Courſe has the Plaintiff taken ? He 
has a Right by the Common Law to chuſe Bur- 
geſſes for Ayl;/oury * That Right has been in- 
vaded, and he has gone to the Common Law for 


Redreſs, and from no other Power could he have 


it; for this Houſe, or the Committee of Electi- 
ons, cannot give a Remedy in this Caſe, that is, 
cannot make the Perſon injured Reparation for 
the Damages done him, by obſtructing him in the 
Exerciſe of his Privilege: And that is the Thing 
the learned Gentlemen, who have ſpoke in this 
Debate, have paſſed by; and theſe are the mate- 
rial Points, that this is a Right at Common Law, 
and this Houſe cannot apply a Remedy. 

But it has been ſaid, That the Houſe will exa- 
mine, not only on Behalf of the elected Perſon, 
but of the Electors. *Tis true, but in order to 
what? To ſee whether you have a right Member 
here, and for no other End; for I challenge any 
Gentleman to ſhew me one Inſtance of a ſingle 


in the Great Caſe of Aſhby and White. 111 


Man who came hither and complain'd, That he 


had a Right to vote, and was hinder'd from vote- 


ing, and. made that-ſolely to be the Offence of 
the Officer.. Did the Houſe, or would the Houſe 
ever receive fuch a Complaint? And yet he 
may go with that Complaint to the Law; for 
whether the Perſon he would vote for be return'd 
or not, the Injury is the hindering him from en- 
Joying his Privilege : And it cannot be made an 

njury, or not an Injury by Matter ex poſt facto, 
that is, by the Officer's returning, or not return- 
ing the Candidates. And tho? the Officer ſhould 
repent him, and not carry his Injuſtice ſo far as 
to make a falſe Return; yet it is of Uſe; that the 
Law will redreſs the Wrong done to the Voter; 
and thereby, perhaps, ſtop the firſt Steps or Ap- 
proaches towards a falſe Return. 

But if I ſhould admit the Houſe would receive 
the ſingle Petition of a Voter, who was refuſed, 
and when the Perſon he would have voted for 
was return'd, yet the Houſe cannot make him 
Reparation; all we can do, is to cenſure the Of- 
ficer, but we can't make the Perſon complaining 
whole, in Point of Damages. Indeed it has been 
ſaid, the Houſe can give Damages, and there 
was an Inſtance given of Mr. Tankred, wha, com- 
plain'd againſt a Clergyman, and-the Houſe or- 
dered Mr. Tankred to pay him Coſts : So was Sir 
George Meggot ordered to pay Coſts to the Mem- 
ber he cauſeleſsly petition'd againſt, * and the 
like is provided for at the Beginning of every 
Seſſion. But are theſe Inſtances of any Petitio- 
ner repair'd ia Damages by this Houſe? No, 
theſe are Inſtances againſt Petitioners, not in Fa- 
vour of them; nor are Damages given in thoſe 
Caſes, but Coſts; all that is provided for, is, that 
Perſons frivolouſly complain'd againſt ſhall not be 
out of Pocket. And by a Mean you have a Ju- 


riſdiction in Point of Expences, but not in Point 


of Damages, for you may order the Wrong- 

doer into Cuſtody, and make his Payment of 

Coſts to the injured Perſon the Price of his Li- 

_ but there is no ditect Remedy, even for 
1 


But it is apprehended, here may be a claſhing 
of Juriſdictions, and if the Party ſhould be 2 
lowed to go to Law, the Courts of Law may be 
of one Opinion, and this Houſe of another. 
This is a Suppoſition the Law does not allow of, 
for this is to ſuppoſe Courts of Juſtice will not do 
Right. It will be allow'd to me your Determi- 
nation will always be juſt, and other Courts the 
Law ſuppoſes will do Right too, and then they 
will determine as you do; and your Determina- 
tion, and that of the Law, as I ſaid before, has 
been the ſame in this Caſe. But then, as the 
Suppoſition of Law is, that all Courts will do 
Ris ſo human Frailty ſuppoſes there may be 


* The CASE of Sir George Meggot. 23 Nov. 8 Willielii R. A Complaint being made to the Houſe, That 


Sir George Meggot had proſecuted at Law ſeveral 
leges and E 


ons for what they had teſtified the laſt Seſſion at the Committee of Privi- 
ions, upon hearing the Matter touching the Election for the Borough of Soathauart ; it was referr'd to the 
Committee of Privileges to examine the Matter of the faid Co ir Opini 


laint, and re their Opinien. F 
Decemb. 8 Willielmi. A Report was made of the Matter of , 2 0 


Fact, and that the Committee had come to this Reſolution, 


% That Sir George Meggot having proſecuted at Law, Thomas Malyn, and Fohn Ladd, for what they teſtified at the Committee 


« of Privileges and Elections the laſt Seſſion, 
% was Guilty of a Breach of Privile 
The H 


upon hearing of the Matter touching the Election for the Borough of Soarbwark, 
then agreed with — and order d Sir George Meggot to be taken into Cuſtody of the Serjeant at Arms. 


The 0 ASE of Mr. Tankred. 20 Jan. 9 Willielmi R. Mr. Tankred complain'd to the Houſe of a Breach of 


Privilege | 
Letters of Mr. Tenkred's, which were ſent by the Poſt. 
14 Feb. 10 Willelmi R. Mr. Morris attending, was 

ſolved, ** That there was no Ground of Complaint of B 

* from any further Attendance, and that he 


againſt Mr. Edward Morris, Miniſter of Alaborongb, in the County of York ; for that the ſaid Morris had intercepted 


ht in, and the Houſe having heard him, and his Witneſſes, Re- 
of Privil 
d be paid the Charge 


, and order'd that Mr. Morris ſhould be diſcharg'd 
his Attendance by Mr. Tankred. 


* 
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an Error in Judgment: And yet Courts muſt 
have Juriſdiction, or elſe there can be no Admi- 
niſtration of Juſtice among Men, ſince there is 
no Judicature ſhort of another World that can 


pretend to an unerring Judgment: 


And now I will ſhow you where ſeveral Courts 


have different Juriſdictions of the ſame Fact, and 
the Law allows them, notwithſtanding there may 
be Diverſity of Judgments. The Court of Com- 
mon Pleas may puniſh a Perſon for aſſaulting an 
Officer in the Execution of their Proceſs, as a 
Contempt to that Court; but at the ſame Time, 
for the ſame Matter, the Offender may be pu- 
niſhed in the King's- Bench, as it is a Breach of the 
Publick Peace; and the Officer may, if he pleaſes, 
bring his Action in the Court of Exchequer for 
the 35 done him. : 

I would obſerve a little upon the Caſes cited, 
and that as ſhort as poſſible. The firſt is that of 
Nevill and Strode; I have look'd into the Journal 
of 1659, and the only Book of our Law, where 
that Caſe is reported, and that is Siderfin's ſecond 
Reports; and that was upon Writs iſſued out 
by Cromwell, whereby he appointed Counties to 
chuſe differently, ſome Three, ſome, Four, 
ſome Five Members: Mr. Nevill, who was a 
Member of the Long Parliament, ſtood for one 
of the Five Knights for the County of Berks ; 
they choſe him, but he was not return'd, and 
therefore he brought his Action in the Common 
Pleas : That Action depended there ſome Time, 
and thereupon the Juſtices brought the Record 
into this Houſe for Difficulty, and deſired the 
Houſe would come to a Determination in it, (and 
by the way there was no Houſe of Lords. in be- 
ing at that Time; for it was in the Time of the 
Long Parliament, who had uſurped the whole 
Legiſlative, as well as the Executive Power) 
and- no wonder the Judges complimented them 
with the Determination of that Queſtion, ſince 
they were their Creatures, and had their Commiſ- 
ſions from them. Well, but the Record being 
brought in, the Houſe appointed a Day to con- 
ſider of the Matter, and when they ſaw the Plain- 
tiff had proceeded according to the known Me- 
thods of Law, they gave no Judgment in it, but 
ſent it back to YVetminſter-Hall, and there it was 
again argued, but never adjudged. And that 
there was no Judgment given, is eaſy to account 
for, if the Judges thought ſuch an Action would 
lie; for at that Time, the Long Parliament was 
upon the Point of bringing in the King, and re- 
ſtoring the Laws: And if they had given Judge- 
ment for the Plaintiff, they had given a Sanction 
to the higheſt Uſurpation of the Protector, and 
all his wild Fancies of changing the Conſtitution 
at his Will and Pleaſure. And indeed the Plain- 
tiff had diſaffirm'd the Authority of the Long 
Parliament, which he had with great Zeal aſfert- 
ed, and of which he was himſelf a Member. But 
if the Judges had thought ſuch an Action would 
not lie, they might, without any Scruple, have 
given Judgment for the Defendant. And this 


eems to me a ſtrong Authority that Weſtminſter- 


Hall thought ſuch an Action would lie: And it 
is very remarkable, that when that Houſe of 
Commons (as they call'd themſelves) had uſurp'd 
the exorbitant Power I mention'd before, they 
did not proceed to aſſume the Juriſdiction of the 
Common Law. | | 
The next Caſe is that of Soame and Barnar- 


difton, in which Wefiminſter-Hall was divided : 


My Lord Hale was of one Opinion, and my Lord 
North of another, and there were Six and Six of 
a Side, and, the Matter came by Writ of Error 
into the Houſe of Lords, and a Gentleman faid, 


800 J. was worth contending for. But I am apt 


to think Sir Samuel Barnardiſton did not hope to 
recover one Farthing of the Money, for Soame 
was dead, and I believe without Aſſets: For in 
all the Proceedings in the Houſe of Lords, none 
appear'd on the Behalf of his Widow, ſhe had 
no Council there; but it was argued againſt Sir 
Samuel Barnardiſton, by Mr. Mountague, the late 
Lord Chief Baron, to vindicate the Proceedings of 
the Exchequer Chamber, and Judgment was given, 
as hath been ſaid; in the Houſe of Lords. 

But what happened next? The Commons 
were ſo uneafy under that Judgment, and the 
Injury which, might be done to the People from 
whom they derived their Authority, by double, 
or falſe Returns, that the next Thing was the 
Interpoſition of the Legiſlature to apply. a Re- 
medy, and the Lords came into it, tho“ it was a 
great Diſcredit to the Reverſal of that Judgment; 
for the Act of the 7th of the late King, declares 
falſe Returns to be againſt Law, and provides an 
Action ſhall lie where an Officer makes a Return 
falſely and maliciouſly ; they never thought it an 
inſnaring Thing, but knew Malice might be try'd 
in that as well as in many other Caſes : And I 
wonder to hear falſo & maliticſe ſhould be fo 
much Words of Courſe. Men are try'd for their 
Lives every Day, where Malice is the main Point 
in Iſſue. If a Man does without any Provocation 
kill another, the Law intends Malice, and that 
is Murder: So here, if an Officer refuſeth the 
Vote of one, who hath a clear and indiſputable 
Right, the Law preſumes it done malicioully ; 
but if the Officer refuſes a Man's Vote, and there 
is any probable Cauſe, or Colour to do it, or his 
Right of voting is doubtful, the Judge will tell 
the Jury they ought to find for the Defendant; 
and therefore it's only in a plain and glaring Caſe, 
that a Man can prevail in ſuch an Action. And 
this, by the way, is an Anſwer to that Objection, 
that ſuch Actions as theſe will bring all your 
Elections to be determin'd by the Lords: Since 
an Officer can never be found guilty by a Jury 
upon this Action, where there is a Controverſy 
or Diſpute, much leſs can the Lords try, or de- 
termine any thing of the Right. Ta 

There is another Caſe, and that is the Caſe of 
Mr. Onflow againſt the Bailiff of Haſlemere ; that 
Judgment was againſt the Action, and was given 
by my Lord Chief Juſtice North, and the teſt of 
the .Judges of the Common Pleas, upon the Au- 
thority of the Judgment in the Caſe of Soame 
and Barnardiſton in the Exchequer Chamber; and 
no wonder they would not give a Judgment con- 
trary to what ſome of themſelves had given in 
another Place. | 

Sir, this Queſtion hath been before this Houſe 
not long ſince, Whether a Candidate ſhould be 
hinder'd from proceeding upon an Action at Law 
before he had come to this Houſe for their Pe- 
termination, whether he was choſen or no? And 
this Houſe, upon a ſolemn Debate, adjudg'd; 
that he might go to Law before he had come hi- 
ther; and | defire your Clerk may read a Word or _ 
two in er tis Monday 13 March, 98. 

Clerk reads. ** The Houſe being acquainted, 
* that Jobn Buller, Eſq; who was Candidate at 
<< the Election for Choice of Members to ſerve 
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jn this preſent Parliament for the Borough of 
« Leſcard, in the County of Cornwal, hath 
« brought an Action upon the Statute made in 
« the 7th Year of His Majeſty's Reign, againſt 
« Mr. Richard Roberts, Mayor of the ſaid Bo- 
„ rough, for the Sum of 5007. for making a 
« falſe Return of William Bridges, Eſq; altho' 
<« the ſaid Mr. Buller never petition'd againſt, or 
« queſtion'd the ſaid Return in this Houſe, and 
« a Debate ariſing thereupon, reſolved, that the 
« Debate be adjourn'd *till Medneſday Morning 
„ next.” 

Sir Joſeph Feky/ll. Now I deſire you to look 
upon M edneſday the 15th Day of March, when 
that Debate was reſumed. ; | 

Clerk reads. This was the 15th of March. 
« The Houſe reſumed the adjourn'd Debate re- 
„ lating to Mr. Buller; and after a long Debate, 
the ſame fell, without any thing done there- 
upon.“ : 

Members. Well, what then ? B38 

Sir Joſepb Jekyll. I take this to be a plain 
Authority, that will govern the Caſe before you; 
for if it was not reaſonable to reſtrain a Man from 

roceeding at Law upon the Statute, before he 
Rad "come hither for a Determination, when it 
was to controvert the very Elſeftion, which was 
undoubtedly proper for the Judicature of the 
Houſe, much leſs will it be reaſonable to reſtrain 
a Proceeding at Law, which is not to controvert 
the Election, and upon a Caſe not proper for the 


Judicature of the Houſe ; and the Houſe doing 


nothing upon that Complaint, is a Declaration, 
that the Houſe could not juſtly do any thing up- 
on it: For if a Man makes a Motion in any other 
Court, and the Court declares they will do no- 
thing upon it, I defire to know whether that be 
not a Declaration of that Court, That the Mo- 
tion is unreaſonable, and it is all the Judgment 
the Court gives in ſuch a Caſe. And I had the 
Honour to fit in Parliament when that Motion 
was made, and very much preſſed; and ſome 
that have ſpoke in this Debate were then of an 
Opinion contrary to what they are now, and 
were not for ſtopping the Courſe of Law. 

Sir, I apprehend the Action is well founded 
in this Caſe; this Man had a Right to vote, he 
had an Injury done him in reſpect to that Right, 
he hath ſought to be repair'd in a proper Way, 
and he could not be repair'd in any other: I am 
for doing nothing to his Prejudice, and therefore 
am againſt your Queſtion, , 

Mr. Harley, (Speaker.) Sir, I ſhall trouble 
you but with a few Words after this long Debate: 
And rather to underſtand the Terms you are de- 
bating on, than to think any Thing I can offer 
to be of any great Weight. But I take the 
Queſtion not to be as ſome have repreſented it, 
but to be ſingly this in general, Whether an Ac- 
tion does lie at Common Law ia the Caſe before 

ou ? 
r There is no need to mention the particular 
Circumſtances of Ayleſbury Hlection, for if that 
was the ſingle Caſe, you might have taken ano- 
ther Method. I will not inſiſt, that in this very 
Election a great Number of thoſe Inhabitants 
tition'd this Houſe upon this Point, That their 
otes were deny d: And after this Petition had 
lain in the Houſe ſome Time, it was withdrawn 
by their own Conſent ; I do not trouble my ſelf 
whether this particular Man was amongſt them, 
nor will I trouble you with what may reaſonably 
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be urged from this, but leave that to other Gen- 


tlemen. 


But I deſire we may underſtand the Terms up- 
on which we are debating; we have had Maxims 


of the Common Law, and the Rights of Parlia- 


ment mention'd. The Common Law is the 
common Uſage of the Realm; I take the Laws 
of Parliament to be the common Law of the 
Land, and the Uſage of Parliament to be the 
Law of. Parliament; and the Law of Parliament 
is to be known by Uſage, as the Common Law is. 

Then how ſhall we know whether this belongs 
to the Common Law? If there be any other 
Way, I ſhould be glad to be inform'd ; but I 
think there is no other Way of knowing, whe- 
ther an Action will lie at Common Law, but by 
Reaſon or Uſage, and Precedents. Now, if by 
Reaſon, it is to be made out by what neceſſarily 
attends this Caſe, or ſome other Caſes like it. 
And pray what do they offer, that lies at 
Common Law ? Do they give you any Prece- 
dent? What Reaſon do they offer? I ſuppoſe 
that which was read laſt is no Precedent in this 
Caſe, for that was an Action upon the Statute; 
or that the Courts below take upon them a Le- 
giſlature inſtead of a Judicature, which muſt be, 
if there be no Rule for them to go by. I take 
the Queſtion you have read, to conſiſt of Two 
Parts; one aſſerting your own Right, the other 
is negative, That no other Courts have any 
Right, but in Caſes particularly directed by the 
Statute. ? | 

I cannot think this of Electors and Elected a 
Privilege, I take it to be a Service both in the 
Electors and Elected; and formerly it was 
reckon'd an hard Service, I know not how 
find it now. *Tis a Service, I take it, bec 
all who are Electors are liable to pay the Wages, 
and I take that to be a Burden: And not only 
from that, but the very Towns that were Ho- 
roughs, and elected, when one paid Fifteenths, 
the other paid Tenths; ſo that I take it to be a 
Service: And if a Franchiſe, ſee the Conſequence,” 
it will be in the Power of the Crown to create as 
many Boroughs as they pleaſe. 

Then conſider, this Houſe is in Poſſeſſion of 
this Power, as of Right; and I do not find the 
Common Law in Poſſeſſion of any ſuch Righr. 
Then what do they offer to bring it in, but that 
there would be ſome Failure of Juſtice ? Now I 
took it, That the Judges are Jus dicere, and not 
Fus dare : If any thing want a Proviſion to be 
made for it, it muſt be done by the Legiſlative 
Power; and if the Electors want it, Proviſion 
muſt be made for them, that they ſhall have an 
Action. And thoſe Gentlemen, who think chat 
neceſſary, may bring in a Bill to that Purpoſe, 
and take the rake of the Legillue upen it in a 
regular Way. — 

The Queſtion before you now is, Whether the 
Examination, Hearing, and Determination of 
all Matters relating to Elections, where ſome 
Statutes have not particularly directed otherwiſe, 
does not belong to this Houſe? There was a fa- 
mous Caſe of Goodwin, that was a Caſe conteſted * 
by the Crown, and the Crown pretended to ſend 
out another Writ. And there they ſay, That as 
to Members of Parliament, their Attendance, 
Sc. they are the ſole J * And this they lay 
before King James in the firſt Vear of his Reign, 
and claim it as their ſole Right, and the Kings 
ſecond Writ was determin'd to be void. 
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But a Gentleman makes an Argument, if one 
ſhould ſtrike another in the Houſe, what Reme- 
dy? Why there is an Act made for that Caſe in 
Henry VT's Time. 

I think now the Matter will turn upon this : 
Say they, tis true you can try Elections, and 
who are the Electors; but here is one Thing re- 
mains, that is, to give Satisfaction. Have they 
any Precedents for this? I believe the Precedents 
are without; they have a Power for what is neceſ- 
ſary, nothing leſs than a Law can give the other. 
Gentlemen ſay, there may be a Difference in 
Judgment in Courts below, but they are ſubordi- 
nate, and there lies an Appeal: But in this Caſe, 
all Courts will be co-ordinate with you; and 
therefore if that be a Grievance, nay a Soleciſm 
in Government, prevent it now. 

*Tis ſaid, What will your Vote do? That is 

tty odd : If they would have an Act of Par- 
. your Vote muſt be the Ground of it. 

You are Judges of the whole; but ſay ſome, 
you can't grve the pecuniary Satisfaction. Well, 
" ſuppoſe ſo, but you can reſtore all to their Right. 
But let me ſay this, If you would not ſet up a 
co-ordinate Power with you in Matters of Elec- 
tions, and which will be too hard for you at laſt, 
I hope it will be a Warning to you, to take more 
Care in the judging of your Elections for the 
Time to come. 

If the Judgment belongs to you, and you are 
poſſeſs'd of it for ſo long a Tract of Time, that 
no body can offer any thing againſt it ſince 
H. IV's Time; till Gentlemen ſhew me ſome 
Reaſon, why the Common Law ſhould lay hold 
of it, I muſt be of Opinion, that it does belong 
to you, and no Court can take Cognizance of it 
but you, except where *tis otherwiſe provided for 
by Statute. | 

+ Sir Thomas Meres. Sir, I ſhall not enter into 
a Diſcourſe, and repeat what I remember of for- 
mer Times. I will ſay but this, let others anſwer 
it better if they can. As to the Words falſo & 
malitioſe, it ſeems, one Chief Juſtice ſaid, They 
were Words of Importance, and mult be prov'd; 
another Chief Juſtice ſaid, They were only Words 
of Courſe, that is, like Pepper and Vinegar to a 
Slice of roaſt Beef; ſo there is one Chief Jultice, 
that ſpoke laſt but one, againſt another. 

As to making Satisfaction, I confeſs, I like 
very well what that Gentleman ſaid on the Right 
Hand. If there was any Precedent for it, I agree 
it would do very well, that this Houſe could 
give Damages, and we will make the beſt of it; 
but moſt of theſe Things have Spite in them, 
and theſe Actions are brought with Spite. Now 
this we can do, we can puniſh the Officer, and 
there is Revenge in that, and that is a ſweet Bit, 
and ſome Satisfaction. What further occurs to 
me, hath been ſpoken by other Gentlemen, better 
than I can do it; and I ſhall not repeat it, being 
ſo late in the Night, 

Mr. Cowper, (afterwards Earl Cowper.) I per- 
fectly agree with that honourable and learned 
Gentleman that ſpoke laſt but one in this De- 
bate, in what he laid down as an undoubted Max- 
im, or Ground-work, for the Opinion he deli- 
ver'd, That the Law and Cuſtom of Parliament 
3s Part of the Law of the Land, and as ſuch, 
ought to be taken Notice of by all Perſons. And 
I think 'tis the exact Standard by which we 
ought to walk; and the Deduction my poor 
Judgment is apt to make from that Principle, is 


this, That we ought not, out of Zeal to our 
own Juriſdiction, to go one Step farther than that 
known Law and Cuſtom of Parliament will war- 
rant us to do. | 

Now I take it upon this Debate, That this 
Law and Cuſtom of Parliament doth not give 
the Subject, who is injur'd by his Vote being 
denied him, any Satisfaction, or Recompence for 
that Damage: And am the rather contirm'd in 
that Opinion, becauſe that very learned and ho- 
nourable Gentleman, who is particularly knowing 
in the Laws and Precedents of Parliament, has 
not pleas'd to repreſent to you any one Precedent, 
where the Subject ſo injur'd hath complain'd to 
the Parliament, and had Redreſs in that Particu- 
lar; but all Petitions have been either from the 
Candidates, or Electors, complaining of an un- 
due Return. So that it cannot be ſhew'd, That 
it hath been the Law and Cuſtom of Parliament 
to give that Remedy, or Relief in Parliament, 
which is the ſubject Matter, or End of) Action 
now in 3 

I go likewiſe along with him, and every Gen- 
tleman that hath ſpoke it in this Debate, That 
by the Law and Cuſtom of Parliament, none 
but your ſelves can determine who are rightly 
elected, in order to diſplace, or place them here; 
and incident to that End, you have the fole 
Right of conſidering the Right of the Electors; 
I ſay fo far forth, as it is neceſſarily incident to 
determine who ſhall, and who ſhall not Sit here; 
and no other Court can conſider the Right of 
the Electors, in order to determine the Right 
of any to Sit in this Place, further than you by 
ſome Act of Parliament have given them Leave. 
But this Matter having now been diſputed a 
great while, you have had it fully repreſented ta 
you, how they came to hold the Scales in this 
Action in Weſtminſter- Hall, not as in a Caſe where 
the Right of Election, or the Privileges of this 
Houſe was the ſubject Matter of the Queſtion 
the Action was brought there only to intitle the 
injur'd Subject to Damages. And this Matter 
ought to be conſider'd, as it relates to different 
Ends and Purpoſes, and upon that it turn'd in 
the Caſe of Scame and Barnardiſton. They who 
thought that Action lay, thought the Courts be- 
low might try the Merits of an Election to repair 
in Damages, not to determine who ſhould be ad- 
mitted to Sit in Parliament. 

And I will venture to fay, That the Judgment 
of the Houſe of Lords that confirm'd that Re- 
verſal, was in no wiſe at that Time ſatisfactory to 
the Commons of England. | 
But the AR of Parliament that hath been men- 
tion'd, was built upon this, that the Reverſal of 
the Judgment between Barnardiſton and Soame was 
not right, and ſo that Act was procur'd to ſet up 
the Right of the Commons of England, that was 


thought to be invaded by that Reverſal, or 


Judgment, that the Action upon the Caſe did 
not he. | 

I will go a Step farther, That as you have the 
ſole Power to try the Right of Election, and 
conſider the Right of the Electors, to the End 
I mention'd, to determine who ſhall be admitted 
here; ſo 1 grant it hath been the Law and 


Cuſtom of Parliaments, (how antient I will not 
inquire,) to puniſh the Offenders, particularly 
the Officers and Magiſtrates preſiding at the 
Election, for doing any Wrong, or Injury in his 
Office on that Occaſion, in order to make him 

an 
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an Example, or as an Offender againſt the Pub- 
lick, and the Conſtitution of Parliament: So far 
I grant you have juſt Right to go, and no body 
ought to interfere with you. 
But now we are carrying the Matter yet fur- 
ther: The Queſtion now is not, Whether we 
have the ſole Right to puniſh the Officer as a 
publick Offender ! This Action is not brought to 
that End, nor is there a Word in the Declaration, 
who was, or was not duly elected, or that the 
Conſtitution or Privilege of Parliament was vio- 
lated. But the Plaintiff only ſays he had a 
Right to vote, and that he was injuriouſly de- 
nied it, (whether the right or wrong Member 
was return'd, he meddles not with it) and he ſub- 
mits it to the Court and the Law, Whether he 
ought not to have Damages for that Wrong? 
And the Queſtion now is, Whether that Demand 
of Damages was not well founded ? Or, Whether 
there is any thing in this contrary to the Law and 
- Conſtitution of Parliament? Law depending on 
Cuſtom, certainly conſiſts not in, and is not to 
be made out, by one Act, but by often reiterated 
Acts: And that muſt be very far from being the 
Law and Cuſtom of Parliament, which is ſo far 
from being a frequent Repetition of Acts, or 
Precedents, that in this Cale, there is not one In- 
ſtance, where an Elector hath brought his Peti- 
tion, without regard to the Return made, and de- 
ſired his particular Right to,vote might be tried 
and aſſerted, he having been obſtructed and injur'd 
in giving his Vote; nor was ever ſuch Elector re- 
ir'd in Damages here, nor ever had his particu- 
. Right to vote reſolv'd, or aſſerted by any 
Judgment, or Declaration of this Houſe. 

The learned and honourable Perſon, upon 
whoſe Reaſoning I am humbly offering my 
Thoughts, with great Deference, was plealed to 
inſtance in the Caſe of Five Perſons in the Town 


of Avleſbury, who exhibited a Petition, and com- 


plain'd. of an Injury done them at an Election 
tor that Town, at which their Votes were refus'd. 
And if they complain'd of nothing further, and 
did not conclude to the Right ot the Return, 
and complain, that they were unduly repreſented, 
I admit it had been ſo far an Inſtance to his Pur- 
ſe. But if they had ſo complain'd only of the 
njury done the Petitioners in denying their 
Votes; yet he is pleaſed to tell you, this Petition 
was withdrawn,. and by the Conſent of the Per- 
ſons who preſented it, and fo came to nothing. 
I ſuppoſe this is the ſingle Precedent to prove the 
Law and Cuſtom of Parliament, becaule there is 
no other Inſtance given. It does not appear up- 
on what Ground or Reafons it was withdrawn; 
and I having no particular Memory of that Paſ- 
ſage, you will pardon me, if I am miſtaken in my 
Conjecture. I believe no Man, that ſeeks a Re- 
medy, would deſiſt, if he expected to ſucceed 
ſo II take the moſt probable Reaſon ( till another 
appear) ro be, that they were hopeleſs of doing 
any Good with it: And: one Petition not proſe- 
cuted, will hardly ſhew, that Parliaments uſe to 
give Redreſs in ſuch Caſes. . Now if that Prece- 
dent had been ſucceſsful, if the Petition had been 
referr'd to a Committee, if Damages had been 
iven upon the Complaint, and a declarative 
ote had paſs'd to aſſert the Petitioners Right, 
(but I did not obſerve there were any ſuch Pro- 
ceedings,) then, indeed, I muſt admit, that it 
was one Precedent in Point, and a very material 
_ one; and it would have proved, That we had 


be deprived, not only 


* of ＋ - 5 - 


iu the Great Caſe of Aſhby and White. 11 5 


once held Plea of this Matter, and by Conſe- 
quence, if we had often done ſo, that no body 
elſe had to do with it. But if that Precedent be 
defective, and none can ſhew, that ever any Peti- 
tion was exhibited by any Elector for a Perſonal 
Injury done him in rejecting his Vote, tho“ the 
Perſon he would have voted for was return'd, 
this Action may lie for ſich an Injury done to an 
Elector, without interfering with any Law, or 
Uſage of Parliament, that hath yet been made 
evident; and that brings me to another Matter 
of that honourable Perſon's Diſcourſe, and I ac- 
knowledge he enter'd into it with a great deal of 
Candour and Fairneſs. =— 7.9P « 
He was pleaſed to ſay, He thought it was ad- 
mitted in this Debate, That the like Action is 
not to be found in all the Reports, or Books of 
Law. I would allow his Objection its due 
Weight, and admit what I take his Meaning to 
be, That this Action, in the particular Species 
of it, may be new, tho? it's old in its Genus, or 
the principal Materials Vn which it is built; and 
I cake it, if by the gentzal Rule, or Reaſon of 
Law for ſuch an Action & be warranted," this 
Action (as a Thouſand other Actions on the 
Caſe may) will lie, tho* in all the Parts {tis not 
to be exactly parallel'd; for it is the very Nature 
of, and imply'd in the Name of an Action upon 
the Caſe, that every Man may maintain it on his 
particular Caſe, provided it carry in it the gene- 
ral Reaſon, or Ingredients required by Law to 
ſupport ſuch an Action, tho', in many Circum- 
ſtances, it may be perfectly new. I ſee that ho- 
nourable Perſon underſtands clearly the neceſſary 
Incidents of that Action; that is, there are to 
be damnum & injuria, which I take to mean a Da- 
mage to the Subject, not ariſing from a lawful, 
but which is the Conſequence of an unlawful 
Act. Now, ſays he, firſt here is no Damage, 
becauſe antiently the Attendance was thought a 
Service and a Burden, and the Right of Electing 
was a Service too, and in being deprived of a Set- 
vice, there can be no Damage; and therefore one 
of the main Ingredients of an Action of the Cafe 
is wanting, This is clear Reaſoning, and either 
to be anſwer'd or ſubmitted to. 
It is ſaid, the Right of Electing was a Service; 
how true, I doubt upon the Reaſon of the 
Thing: A Service was often a Part of the Te- 
nure, by which a Man held his Land *till it came 
up to the Crown; and the Service was originally 
created by Grant and Reſervation. Now, can 
any one imagine, that where one holds @ ſmall 
Freehold, any fuch Tenure was created between 
him and his immediate Lord originally by Reſer- 
vation, as that he ſhould vote to ſend Members 
to Parliament? , - nn 
But if it might be conſider'd as a Service ſo 
created, it will not do the Buſineſs of the Argu- 
ment, unleſs you conſider it alſo as à Service of 
Burden, without Advantage or Privilege; for 
if it be a Privilege too, (tho' in its Creation it 
might be a Service) then the depriving a Man of 
it is an Injury. Now no y can think but 
that the Right to elect a' Parliament-Man, which 
is a diſtinguiſhing Character from the Vulgar, and 
hath its -Weight in - the Legiſlature, is a Privi- 
lege; and therefore to be deprived” of it, is to 
of à Service and Burden, 
but of a very valuable Privilege: And I believe 
any Engliſhman would think we dealt _—__ 
him, to deprive him of 4 A8 en Coald well 
* 
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him, at the ſame Time, we depriv'd him only of 
a Service or Burden, and not of a valuable Privi- 


There is another Thing occurs on this Head : 
We have been fo far from thinking the being 
elected, a Service or Burden only, that in the 
Nature of a Repeal of thoſe Judgments of Soame 
and Barnardiſton, by a poſitive Law we have 
given the Elected double Damages if he be de- 

rived of that Service. Therefore by our own 
otion, and in our own Caſe, *tis a Privilege 
that ought to be recompenced even with double 
Damages, that is to ſay, when it concerns our 
ſelves. And ſhall we declare it a mere Service 
in the Caſe of our Electors, not to be recom- 
penced even by ſingle Damages, and that after 
the undoubted Methods of the Common Law 
Have adjudged it their Due? For I do not find 
any body doubts, . whether this Man has proceed- 
ed in the legal Method throughout, even in the 
laſt Reſort. The Lords have not judged the 
Fact, they are bound as to the Fact by the Ver- 
dict, and they are unqueſtionably the Judges of 
the Law on a Writ of Error. And therefore, 
as to what hath been ſaid, That any Fact of an 
Election might come to be determined before 
the Lords, it is a great Miſtake, for they judge 
purely of the Law on Writs. of Error, as every 
one knows, that knows any thing of our Conſti- 
tution. Give me Leave to ſay, We, upon this 
Occaſion, judge of this Matter only as a Matter 
of Law, which may affect our Privileges; and 
tho' we have Authority to conſider what is Law, 
as it relates to, or may intrench upon our Privi- 
leges, no body that ſits here can think that there 
hes an A in this Place, or a ſecond Conſi- 
deration of this Matter after the Lords Judge- 
ment, as tis a Point of Law only, and as it re- 
rds the Right of the Subject. So that an 
Objection ia Point of Law here to the Judge- 
ment of the Lords, will not hold otherwiſe, than 
as it relates to our own Privileges ; for no body 
will ſay, That we are the dernier Reſort in any 
other Reſpect. And tho' that is the only Point 
that brings it properly under our Conſideration, 
et I fear we are ing from the Subject, in Ef- 
| what the Law hath adjudged his Right, 
and reverſing a legal Judgment given in the Sub- 
ject's Favour. There are other Arguments flun 
in, to make up the Weight only, as that whic 
compares the preſent to the Caſe of a Dove- 
houſe; in which Caſe, in Regard of the Multi- 
tude: of Actions that would follow, an Action 
will not lie for every one that is injured by the 
erecting of it. It is true, where a Multitude 
are injured by one and the ſame Fact, it ſhall 
not be puniſh'd by a Multitude of Actions; but 
the Publick is to take Care of it, becauſe the In- 
jury is of a publick Nature. But by the ſame 
Standard and known Laws of Exgland, if one 
Man is fo raſh as to commit a Multitude of In- 
zuries, which ſeverally affect ſeveral Perſons, it 
was never ſaid, that he became unpuniſhable by 
the Multitude of his Offences, but every one in- 
jured has his Action againſt him. I have heard 
is ſaid, defendit Numerus, but that is ſpoken as 
to the Number of Offenders, not the Number of 
Offences committed by the ſame Man. And 
Injuries which conſiſt in denying the Sub- 
to vote, when of Right he will not 
ewltiply'd (es is olycRted) by letting che 
Subject know, That a they may come into Par: 


liament to puniſh the Officer as a publick Offender 
againſt the Conſtitution z ſo the particular Perſon 
injur'd, by being denied his Vote, may alſo have 
an Action for the private and particular Injury 
done to him only. | 
| I would mention one Thing more: They who + 
have ſpoke for the other Opinion, ſeem to take 
it tgr granted, (which I do not take to be a true 
Way of Reaſoning) that becauſe in determining 
who have a Right to ſit here, we do incidently, 
and only can, in order to that End, determine 
who have a Right to vote, therefore no other 
Judicature can try the ſame Matter or Right to 
vote, tho” it be to different Ends and Purpoſes. 
Now if you will conſider the different Juriſ- 
dictions in the Conſtitution of this Kingdom, 
there is nothing more common, and many In- 
ſtances may be given of it. There are Variety 
of Juriſdictions that try the ſame Fact, and yet 
each hath a ſole and ſeparate Juriſdiction in that 
Matter, to different Ends; and theſe Juriſ- 
dictions are not, in that Reſpect, ſubordinate to 
one another: Take the Spiritual and Temporal z 
the Spiritual is not fubordinate, but only reſtrain- 
able by the Temporal, where they intreach upon 
the Temporal; as in the common Inſtance 
of Matrimony, which directly and abſtracted 
from other Purpoſes, is triable in the Spiritual 


Court, and no where elſe: But yet if that 


comes to be a Queſtion of Fact in relation to 
a Title at Law, or to make out a Deſcent, why 
the Temporal Courts every Day try it, thou 
per je, and taken by itſelf, it belongs to 1 
Juriſdiction of the Spiritual Court; and yet 
theſe Courts are not in that reſpect ſubordinate 
one to another. | 
So in the Caſe touched upon of a Battery, tis 
not triable in the Common Pleas, as tis an Of- 
fence againſt the publick Peace, by Indictment, 
in order to a Fine, but triable in thoſe Courts 
only that have a Criminal Juriſdiction; but as 
tis a private Injury, and in order to recom- 
pence. the injur'd in Damages, that is triable in 
the Court ot Common Pleas, and other Places, 


which have Cognizance of Civil Actions only: 


And this is not in reſpect that one Court is ſubor- 
dinate to the other, but one holds Plea of the 
ſame Fact, in order to one End; and the other, 
in order to another End: And there is no claſh- 
ing of Juriſdictions in ſuch Caſes. | ; 
For what hath been objefted, That this may 
create Variety of Judgments concerning the ſame 
Right: This does not weigh, it ſeems, in our 
own Caſes, for we may bring our Actions for 
double Damages, for a falſe Return, and yet 
that may produce the ſame Variety of Judge- 
ments. So was the Opinion of the Houſe in 
the Caſe behind me cited; and the Law is 
lain, That tho' the laſt Determination of this 
ouſe, where there hath been any, ſhall deter- 
mine the Right of Election, and there the 
Judges and Jury ſhall be bound by the laſt De- 
termination, and to act by the ſame Rule; yet 
in Towns where there has been no Diſpute of 
the Right ſettled here one Way or other, the 
Candidate may notwithſtanding bring his Action, 
and he, or the People of the Place, may alſo 
petition. the Houſe of Commons. And then 
there is the ſame Objection, for there may be 
Variety of Judgments touching the Right of 
Election, one in the Houſe of Commons, and 
another in the Courts below. And upon the 
Trial, 
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Trial, in order to obtain Damages, à Jury, in 
fach Caſes, where the Right had never been 
ſettlec in Parliament before the Election in 


Queſtion, are not directed by the Judgment of 
your Houſe on the ſame diſputed Election, nor 


is any Jury bound to follow ſuch Judgment. 
And if you will go upon a Suppoſition, that a 
Judge and Jury may go contrary to Law and 
Right, or the Determinations of this Houſe in 
the Caſe before you, tis an Objection which you 
have over-look'd in your own Caſes; and there- 
fore why ſhould it be an Objection to hinder the 
Perſon whom you repreſent, of his Remedy for 
the Injury done him? 
Upon the Whole, I am for ſo much of your 
{tion as ſerves only to declare, That you 
have the ſole Power of determining the Right 
of all Elections, and even the Electors Right to 
Vote, to the end to try who is your Member, 
or to puniſh the Officer, as an Offender againſt 
the Conſtitution : So far is agreeable to the con- 
ſtant Law and Practice of Parliament. But for 
that Part of the Queſtion which relates to the 
mens | the Electors from bringing their 
Actions for the Perſonal, or private Da ö 
done to them, I think it is not agreeable to 
Law, or Conſtitution of Parliament. . 
Sir Humphrey Mackworth, Mr. Freeman, we 
are much oblig'd to the Gentlemen that have 
argued on both Sides, who have brought the 
Matter of this Debate into a narrow Compaſs : 
The Queſtion is this, Whether an Elector be 
s intituled to an Action at Common Law againſt 
de the Officer, for Recovery of Damages, in 
4% Caſe his Vote which he offer'd, be not taken 
4% down in Writing, and entered on the Poll? 
or, Whether the Houſe of Commons have the 
4c ſole Privilege of examining and determining 
*© the Right, or Qualification of every Elector 
* to give his Vote, and to judge of the Behaviour 
*& of every Sheriff, and other Officer, in taking 


 ©4< the Poll on the Election of Members to ſerve 


t& in Parliament? | 

L am of Opinion, with great Submiſſion to 
better Judgments, that the Houſe of Commons 
have a ſole Right of Judicature in theſe Caſes, 
and that the Elector is not intituled to an 
_ at key mon Law. I —_ endeavour 
to ſupport this Opinion, by anſwering the Ar- 

1 that have been made uſe 'of to prove 
the contrary: And firſt, I crave Leave to ob- 
ſerve, that the Gentlemen who have argued on 
the other Side, have not taken Notice of a 
Diſtinction which ſeems to be very material in 
this Caſe, and that is, between an actual Force, 
or Violence done by the Officer, and a bare 
Omiſſion in Point of Duty. It is agreed, that 
in Caſe the Officer does by Force, or Violence, 
obſtruct, or hinder an Elector from offering, or 
pronouncing his Vote at an Election for which 
of the Candidates he pleaſes, the Elector will 
be intituled to an Action at Common Law for 
Recovery of Damages, for that is a Perſonal 
Wrong, ahd does not concern the Right or 
Qualification of an Elector to Vote in Elections: 
But in Caſe the Officer does permit the Elector 
82 to offer, or pronounce His Vote, (as he 

id in the Cafe of Aly, who pronounced his 
Vote for Sir Thomas Lee, and Simon Mayne, Eſqz) 
bur does not think fit to enter his Vote upon 
the Poll, the Elector in this Caſe is not intituled 


to an Action at Common Law for Recovery of 


Vor. VIII. 


b 


r 
an 


Damages, becauſe he has neither ſuffered any 
Force or Violence, nor is by ſuch Omiſſion de- 
prived of his Vote: For a Vote being once 
pronounced, the Law takes it for the Benefit of - 
the Publick, tho* the Officer be wanting in his 
Duty; and none have Power to determine, he- 
ther the Elector had a legal Vote, and whether 
the Officer had ſufficient Reaſon to refuſe to en- 
ter the ſaid Vote on the Poll, but the Houſe of 
Commons. If any others ſhould have Authority 
in this Caſe, they will be able to deſtroy the 
Freedom of Elections, and the Conſtitution of 
Parliament. . 
It is inſiſted by ſome Gentlemen, that the 
Electors have no proper Remedy in this Caſe 
in the Houſe of Commons, and therefore they 
muſt have their Remedy at Common Law: But 
with great Deference to their Judgments, the 
Electors have à very proper Remedy in this 
Houſe in every reſpect; for here their Votes 
will be allowed, the legal Repreſentatives re- 
ſtored, and the Officer will be puniſhed for any 
wilful Default in the Execution of his Office. 
This is a Remedy that anſwers the End for 
which every Elector is intituled to give his 


Vote, which is not for a private Advantage to 


himſelf, but for the general Advantage of the 
whole Kingdom. But the Action at Law is no 
proper Remedy in any reſpect: For ſince a Vote 
that is offered and refuſed, is as good by the 
Law of Parliament as a Vote that is offered and - 
received, and is fo adjudged on the Trial of 
every Election in the Houſe of Commons, or elſe 


they could not fill their Houſe with legal Re- 


preſentatives ; it is not proper or reaſonable that 
an Officer ſhould pay Damages to an Elector 
that has not ſuffered any, nor that a publick Of- 
fence ſnould be puniſhed by a private Satisfaction; 
which is not likely to prevent the Evil, preſerve 
the Vote, and reſtore the Repreſentative ; nor is 
the ſame conſiſtent with the Conſtitution, or the 
publick Safety. | | | 

The Qualification of Electors, and the Be- 
haviour of Officers in all Elections, are Matters 
of Parliament, and ſuch Matters are not cogni- 
zable elſewhere, as hath been often declared b 
all the Judges of England : A Parliamentary Ca 
requires a Parliamentary Remedy. And fince 
Votes have been refuſed in all Elections; if 
Electors, in this Caſe; had been intituled to an 
Action at Law, it muſt be preſumed, that ſome - 
Time or other, ſuch an Action would have been 

ht, which yet was never once attempted in 
122 Reign; and all thoſe Acts of Parlia- 
ment that were made to give Damages in Caſes 
relating to Elections, do demonſtrate that no 
ſuch Damages could be recovered at Common 
Law; for if they could, there had been no Occa- 
ſion for making any of thoſe Statutes-— 

It is infiſted, That every Right muſt have a 

but then the Subject muſt be firſt de- 


— of that Right, which in this Caſe he was 


not; and even when he is, 22 have = Re- 
medy in a r Manner, and in a proper Court. 
There are — Sorts of Rights, and ſeveral 
Sorts of Laws in England, and there are ſeveral 
Courts of Juſtice, for the Adminiftration of thoſe 
Laws: A Man that'has a Right to a Legacy, 
cannot bring an Action at Common Law, but he 
has a proper Remedy in the Spiritual Court. 
The like may be- obſerved of Caſes that belong 
to the Courts of Chancery, Admiralty, Stanne- 

H h riea, 
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ries, and of the Foreſt Laws. The Subject can- 
not bring Actions at Common Law, in Caſes that 
belong to the Juriſdiction of other Courts. And 
when my Lord Chief-Juſtice Coke enumerates the 
ſeveral Laws in this Kingdom, he gives the Pre- 
cedence to the Law and Cuſtom of Parliament, 
which, he tells us, is ſuperior to the Common 
Law in Weſtminſter-Hall. And as every Court at 
Law has its Cuſtoms and Privileges peculiar to 
itſelf, and is ſole Judge of them, ſo alſo the High 
Court of Parliament, fuis propriis legibus & conſue- 
tudinibus ſubſeftit, hath its own proper Laws and 
Cuſtoms, and is ſole Judge thereof. And if an 
Action at Common Law will not lie for a Le- 
gacy, where the Spiritual Court has a Juriſdicti- 
on, tho* the Temporal Courts have, in many Re- 
ſpects, a ſuperior Authority; ſuch an Action 
will much leſs lie in a Caſe concerning the Parlia- 
ment, which is the higheſt Court of the King- 
dom, and who are ſole Judges of all Caſes rela- 
ting to themſelves. But ſome carry this further, 
and ſay, that every Right muſt have a Remedy 
with Damages. This may be true in moſt Caſes, 
where a Man is deprived of Rights of Property 
and Poſſeſſion ; but there are many Inſtances to 
be given, where a Right of Franchiſe or Privilege 
is not intituled to any Damage; as a Perſon 
elected Mayor of a Corporation, if the proper 
Officer refuſes to ſwear him, has no Action at 
Law for Damages, but his Remedy is by a Man- 


- damus out of the Queen - Bench: There is a Re- 


medy by Quare impedit, but not to recover Da- 
mages. In a Writ of Right, you ſhall recover 
the Land, but no Damages: So in this Caſe, the 
proper Remedy is to have the Vote allowed, 
which can only be done by the Houſe of Com- 
mons. Some Gentlemen have found out a new 
Diſtinction, which I never heard before, that the 
Houſe of Commons have the ſole Privilege to 
judge of the Rights of Electors, and of the Be- 
haviour of Officers, to one Intent, but not to 
another ; that is, in order to determine who are 
the legal Repreſentatives, but not to give Da- 
mages to the Party injured. But, with great 
Submiſſion, there is no Weight at all in this Di- 
ſtinction: For, as it is plain, that the Elector is 
not, in this Caſe, deprived of his Vote, and 
therefore ſuffers no Damage; ſo it is alſo evident, 
that the Judgment of the Houſe of Commons in 
Matters properly cognizable before them, cannot 
be contradicted by any other Judicature; and 
therefore their Judgment of the Qualification of 
the Elector, and of the Behaviour of the Officer, 
muſt be concluſive to all Intents and Purpoſes 
whatſoever. It is contrary to the Reaſon of all 
Laws, that the Behaviour of an Officer ſhould 
be ſubject to the Determination of two indepen- 
dent Juriſdictions: Or that he ſhould be innocent 
by the Judgment of a ſuperior Court, and guilty 
by the Judgment of an inferior: Or that he 
ſhould be twice puniſhed for the ſame Offence. 
No Man can ſerve two Maſters : The Officer, at 
this Rate, will be every way enſnared, and made 
liable to Puniſhment, whether he does his Du 
or not: If he accepts illegal Votes on the Poll 
be will forfeit go J. by the Statute, for a falſe 
Return; if he refuſes them, he may be ruin'd by 
a Multitude of Actions; for if one may bring 
an Action, there may five Hundred, ſince every 
Man, at this Rate, may offer a Vote, and bring 
an Action for not entering it upon the Poll. How 
is this conſiſtent with the Freedom of Elections, 


- 


in which there ought to be no Terror, neither on 
the Electors, nor on the Officers? But as the 
Ele&ors ſhould be free to offer their Votes, ſo 
the Officers ſhould be free to judge whether they 
ought to be entered on the Poll, or not; and they 
ought not to be accountable to any, but the 
Houſe of Commons, whoſe Servants they are, 
in all Matters relating to Elections, and who are 
entruſted with the Determination of all Matters 
and Caſes relating theretoz and they may as well 
puniſh them for taking illegal Votes on the Poll, 
as for not taking thoſe that ate legal. In neither 
of which Caſes have the Judges of the Common 
Law any Juriſdiction, tho? there is the ſame Rea- 
ſon in both, to take Care that every the meaneſt- 
Subject may have Relief for any Injury done 
him ; but we ate not to take more Care of the 
meaneſt Subject than of the whole Houſe of 
Commons. The greateſt Subject in England 
ought to have no Relief but what is conſiſtent 
with the Law of Parliament, and the Safety of 
the Conſtitution. If an Action lies, and upon a 
Judgment on that Action a Writ of Error lies in 
the Houſe of Peers, the Lords will be the ſole 
Judges at laſt, who have Votes to chuſe a Houſe 


of Commons; which is directly contrary to the 


fundamental Maxim of the Law and Cuſtom of 
Parliament, that the two Houſes are mutual 
Checks to each other, and ſole Judges of their 
own Privileges. 

This is an excellent Conſtitution, and admi- 
rably well contrived for the common Safety: But 
how can this Conſtitution be preſerved, if the 
Lords can puniſh our Officers, and govern our 
Elections? This will be the Way to deſtroy all 
Checks, and to make the Houſe of Commons 
dependent on the Lords; and then I cannot ſee 
upon what Foundation you can be ſaid to Sit here 
to do any Service for your Country. ; | 
Others inſiſt, That this is a Right that is in- 
cident to the Freehold and Freedom of EleRors 
therefore, as their Freeholds are cognizable at 
Common Law, ſo is every Incident belonging to 
it. This Argument is plauſible at firſt Sight, 
but, in Reality, there is nothing in it: For tho” 
the Commons of England have ſubmitted their 
private Differences to Arbitrators, or Judges, in- 
differently choſen and appointed by the Prince, 
the common Parent of the People; yet they have 
never ſubmitted their fundamental Rights and 
Privileges, which they hold in their publick and 
politick Capacities, as a free Branch of the High 
Court of Parliament, to any other but their own 
Repreſentatives, who are choſen and appointed 
by themſelves. This is not a Caſe, *properly 
ſpeaking, between Party and Party, but between 
the Lords and Commons, becauſe the Determi- 
nation .of this Cafe brings the whole Right in 
Queſtion, Who have a Privilege to judge of the 
Qualification of Electors to give their Votes in 
Election of Members to ſerve in Parliament, 
Whether the Lords or the Commons ? It is not 
now the Queſtion, Who hath the beſt Right to 


a Freehold, or Freedom, or to any thing that is 


incident to it? But, Whether the Commons of 
England ſhall have any Freeholds, or Freedoms 
at all? Or, which is the ſame Thing in Effect, 
Whether they ſhall have any Security for thoſe 
Rights or not? For if the Lords are Judges of 


your Privileges, you can hold no Right but du- 


ring their Pleaſure. 


The 
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The Lords ſeem to contend for the Right of 
the Subject, but I wiſh it is not for a Power 
to enable themſelves to judge and determine as 
they think fit of all our Rights and Liberties ; 
for this is the neceſſary Conſequence of allowing 
an Elector to have a Remedy in any other Place 
but within theſe Walls. | 
This is my humble Opinion; and if I am 
miſtaken, other Gentlemen will ſet me right. 
This is certainly a Matter of the higheſt Im- 
portance to the Welfare of the Subject, and 1 
doubt not but they will very well conſider it, 
before they give way to the eſtabliſhing a Prece- 
dent-that tends to deſtroy the Privileges of this 
Houſe; or the Liberties of their Country. 

A great Tenderneſs is expreſs'd for this poor 
Man, whoſe Vote has been refus'd ; but whe- 
ther he had a Right to give his Vote, is very 
much queſtioned, and never yet determined by 
this Houſe, which. has the proper Judicature 
thereof. But admitting he had a Vote, Whe- 
ther ought to be-preferr'd, a private Intereſt; or 
the publick Safety? Whether will be moſt for 
the Honour of this Houſe, and the Intereſt of 
our Electors, The Care of a private Perſon by 
new · invented Action, neither warranted by Rea- 
ſon; Precedent, or any eftabliſh'd Law; or the 
Care of the Parliament, and the Conſtitution, on 
which depend the Rights and Liberties of all the 
Commons of England ? 

Sir, I beg Pardon for taking up ſo much of 
your Time, but I muſt confeſs, it ſeems to me; 
that our Al depends upon a right Determina- 
tion of this Matter; for I cannot ſee any other 
Reaſon why this new Device is ſupported by the 
Lords, but only to render you precarious - and 
uſeleſs. | 
Sir Gilbert Dolben; (afterwards a Judge in Ireland.) 
Mr. Freeman, I ſhall not trouble you very long at 
this time of Day : I think the Point in Debate has 
been truly ſtated by the Gentlemen who have in- 
ſiſted an this ſtion, Whether an Action will 
© lie for an Elector, for having been refus'd his 
«« Vote at the Election of a Member to ſerve in 
« Parliament? A learned Gentleman would 
have the Queſtion to be, not Whether an Ac- 
„ tion will lie; but, Whether this Houſe has the 
„ ſole Right of determining that Matter; and 
« of giving Remedy in it?” I confeſs I think 
it is more properly ſtated the other way: But 
the thing is ſcarce worth a Diſpute, ſince which 
way ſoever you turn the Tables, it comes to 
the ſame Point, and one of the Queſtions will in 
Conſequence be reſolv'd by the Reſolution. of 
the other: For if that Queſtion be put which is 
pPropos'd by the Gentleman, and carried in the 
Affirmative, That this Houſe has the ſole Right 
of determining this, and all other Matters what- 
ſoever that concern the Right of Election; then 
it muſt follow, that whoever is wrong'd in any 
ſuch reſpect, cannot be redreſs d by Action, ſince 
the Right of determining in Caſes of this Na- 
ture, is not in the Courts below, but ſolely in 
this Houſe, . 

I ſhall not offer you any Arguments to prove 
this ſole Right, many having been urg'd 


others; but I will conſider ſome Things (without 
taking up much of your Time,) that have been 
offer'd as Objections to it. | 
Some Gentlemen have made a Diſtinction in 
this Caſe, between the Right of the Electors, 
and of the Elected; and they will have it, 


be relievable. | | 12 
But it ſeems to me, that the Argument drawn 


That the Courts below may decide the firſt; 
but not the laſt: Whereas, in my poor Opinion; 
the Deciſion of the Electars Right muſt ne- 
ceſſarily in many Caſes decide who has Right 
to be elected. For ſuppoſe a common Caſe; 
That one of the Candidates inſiſts upon an 
Election by a ſelect Number; and the other up- 
on a popular Election: If in this Caſe one of 
the Populace be refus'd his Vote, upon a Pre- 


« tence that he is not of the ſele& Number, 


whereupon he brings his Action againſt the Of- 
ficer z will not the Event of that Trial deter- 
mine (in Conſequence,) the Right of the Can- 
didates? Surely it muſt; ſince” if it go for 


the Plaintiff, he for whom the Plaintiff offer'd to 


Vote, and who had the popular Intereſt, will 
appear to have had the Right of Election; 
and ſo will the other Candidate, if it go for 
the Defendant. Several other Caſes to the ſame 
Purpoſe might be put: So that if an Action of 
this Nature ſhould lie, it muſt (as I apprehend,) 
unavoidably follow, That Weftminfter- Hall by 
original Action, and by Writ of Error the Houle 


of Lords, will have Power to determine, (at 


leaſt conſequentially,) who has Right to Sit in 
this Houſe, and who not. And how conſiſtent 
ſuch a Determination will be with your undenia- 
ble Right, (acknowledg'd on all Sides,) of de- 
termining the Elections of your Members, ex- 
cluſive of all other Juriſdictions, I leave to Gen- 
tlemen to conſider. | 

A learned Perſon was pleas'd to object, That 
Right is founded upon Uſage z and if this 
Houſe had the ſole Right of judging in a Caſe 
of this Nature, where a ſingle Elector is wrong'd, 
doubtleſs there would be ſome Precedent of 
Relief given to ſuch an injur'd Perſon. But 
(fays the Gentleman,) there is no ſuch Prece- 
dent, and therefore it muſt \follow, That this 
Houſe has not the ſole Right of relieving in 
that Caſe. I think I may ſafely deny his firit 
Propoſition; as he applies it to the Rights of 
this Houſe, which (generally ſpeaking),) are not 
founded upon Uſage. Sir, the Rights of Par- 
liament are chiefly founded upon the Nature 
and Conſtitution of Parliaments. | Uſage is in- 
deed a Corroboration, and an Evidence of thoſe 
Rights; but the Foundation of them, is our 
being a Part of the Legiſlature, whereby we ne- 
ceſſarily become inveſted with ſuch Rights and 
Privileges, as enable us to act, and to diſcharge 
our Duty in that great Capacity: So that it is not 
ſo much what has been us'd; as what is neceſſary 
to the Support of our Conſtitution, that, mult. be 
the Rule and Meaſure in determining the Rights 
of the Houſe of Commons. 

But neither has Uſage been wanting in this 
Caſe: For whereas the Gentleman aſſerts, That 
there is no Precedent where this Houſe has gi- 
ven Relief to a wrong'd Elector, (wich Submiſ- 
ſion,) ſeveral ſuch Precedents appear upon your 
Books, particularly in the Caſe of Banbury, 
where four or five of the Inhabitants complain d, 


and the Houſe gave a Remedy. And I cannot 


ſee why, if it has been given to four, it may not 


by be. given to one; nay, I ſhould think, if more 


than one have been reliev'd, ' fortiori one ſhould 


from Uſage, goes much further than the learned 

Gentleman intended it. ſhould z for if all Right 

be founded upon Uſage, all Right of on 
| mu 
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muſt be ſo founded; and then what becomes of 
this Action which the Gentleman has laboured 
to ſupport ? If Uſage be nothing elſe but the 
Repetition of the like Acts, then this Action 
(according to the Gentleman's Rule, that Ulage 
is the Foundation of Right,) cannot be rightful, 
unleſs there hath been a Repetition of the like 
Etion. | 
8 Nor can it be ſaid, that this is the firſt Time 
any ſuch Cauſe of Action has ariſen, and that 
therefore it could not have been brought before; 
for there has ſcarce been a Parliament call'd in 
any Reign, but ſome or Other has, without doubt, 
been wrongfully refus'd his Vote : So that the 
Cauſe having been frequent, it muſt have had the 
like Effect c er now, in Caſe ſuch a Wrong could 
have been redreſs'd by bringing ſuch an Action. 
But no Gentleman has pretended to ſay, That 
any Action of this Nature was ever brought be- 
fore; and therefore we may infer from the learned 
Gentleman's own Poſition, as likewiſe from the 
Authority of Littleton's Text, That ſince none 
has been brought, none can be brought. And 
this has been the conſtant Opinion of the Courts 
in Weſtminfter-Hall, the Judges having, upon 
every Occaſion, where the Rights of Parliament 
have fallen under their Conſideration, in all Times 
declared, That nothing of that Kind is within 
their Juriſdiction: Nor can they judge of any 
ſuch Matter, farther than as they are impower d 
by particular Statutes. ; 
And this was the Reaſon why the Judgment in 
Barnardifton's Caſe, given in the King's-Bench, 
was revers'd in the Exchequer-Chamber, becauſe 
it was a Thing purely of Parliamentary Cogni- 
zance, the Houſe of Commons having the ſole 
Power of determining all Matters relating to 
Elections and Returns, except in Statute-Caſes. 
Nay, the Court of King's-Bench had declared, 
They would not have proceeded in that Action 
of Barnardiſton, had it not been grounded upon 
a precedent Judgment given in the Houſe of 
Commons. Bur the Judges in the Exchequer- 
Chamber thought, that even the Determination 
of the Houſe was not a ſufficient Authority to 
the Courts below, to hold Plea in an Action re- 
lating to the Rights of Parliament, tho the 
Action was grounded upon that Determination; 
and therefore they revers'd the Judgment given 
in that Action: And (which is a mighty 
Circumſtance in the Caſe) that Reverſal was aft- 
terwards affirm'd in the Houſe of Lords. So that 
it is plain, even the Lords themſelves were, at 
that Time, of the fame Opinion with the Judges, 
That nothing which concern'd Elections was cog- 
nizable in Weftminſter-Hall : For otherwiſe they 
could not have affirm'd the Judgment given in 
the Exchequer-Chamber, ' which was grounded 
intirely upon that Maxim. | | 
This appears farther, by what their Lordſhips 
did in the Caſe of Hollis and Elliot, againſt whom 
nt had been given in the King's-Bench, 
for what they had ſaid and done in this Houſe. 
In the Year 1667, the Houſe of Commons 
voted, That the Judgment given in the King's- 
Bench againſt thoſe Perſons was illegal, as being 
againſt the Privilege of Parliament. And this 
Vote was (as I remember) deliver'd to the Lords 
at a Conference, with a Deſire of their Concur- 
rence to it: Accordingly, the Lords ſent a Meſ- 
fage, That they did concur. Nay, they were 
ſo zealous, as to deſire the Lord Hollis to bring a 


Writ of Error upon that Judgment, which was 
done, and the Judgment was revers'd; From 
whence it mult be inferr'd, that their Lordſhips 
were then of Opinion, that whatever Judgment is 
againſt the Privilege of Parliament (that is, of ei- 
ther Houſe of Parliament, is an illegal Judgment. 

Now to lay theſe two Opinions of the Lords 
together: If the Houſe 'of Commons has the 
ſole Privilege of judging all Matters relating to 
Elections, (upon which Greund their Lordſhips 
affirm'd the Reverſal of the Judgment in Bar- 
nardifion's Caſe) and if every Judgment given 
againſt the Privilege of Parliament be illegal (as 
their Lordſhips both reſolv'd, and judg'd in the 
Caſe of Hollis and Elliot,) how comes it to paſs, 


that the Lords have lately thought fit to reverſe 


the Judgment given in this Caſe of Abby and 
White, which was grounded upon that very 
Opinion, eſtabliſh'd by their Lordſhips in the 
Caſe of Barnardiſton, That all Matters concern- 
ing Elections, are determinable only in the Houſe 
of Commons? And conſequently, how can we 
avoid ſaying, (purſuant to the other Opinion, 
and to — they gave in the Caſe of 
Hollis, ). That their Lordſhips Judgment of Re- 
verſal given upon the Writ of Error in Ab 
Caſe, being againſt what themſelves have own'd 
to be the Privilege of the Houſe of Commons, 
is an erroneous (not to ſay an illegal) Judgment? 

I confeſs I cannot much wonder at its being 
ſo, when I conſider, that the Steps their Lord- 
ſhips made in proceeding to this Judgment of 
Reverſal, were fo very haſty, as not to afford 
them ſufficient Time to weigh and to deliberate 
upon a Matter of ſuch Importance. This Cauſe 
had depended near a Twelvemonth in the King's- 
Bench, it had been argued ſeveral Times at the 
Bar, and at length ſcriatim by the Juſtices, Three 
of whom, upon the Reaſon of former Reſoluti- 
ons, gave Judgment againſt the Plaintiff, that the 
Action does not lie: And yet no ſooner was this 
Writ of Error brought, but the Errors are im- 
mediately argued ; and upon the firſt Argument, 
the Opinion of the Judges are required z and 
notwithſtanding they defired Time but *till the 
next Day to conſider of the Caſe, the Lords (as 
i am very well aſſured,) would not allow them an 
Hour, but obliged them to deliver their preſent 
Thoughts, which tho* ſevetal of them expreſſed 
very doubtfully, and ſeveral others were for af- 
firming the Judgment; yet their Lordſhips were 
fo very clear, and fo determinate in the Point, 


chat, without any farther Conſideration, the 


Judgment was revers'd. - 
And now I deſire Gentlemen to judge, whether 
in this Inſtance the Lords have ſhewn that Regard 
either to the Privileges, or to the Dignity of this 
Houſe, which their Anceſtors, and themſelves, 
had formerly expreſs'd upon the Occaſions before 

mention'd. | | 
I will take Notice but of one Thing more, 
which fell from a learned Gentleman, who inſiſt- 
ed, that the Election to Parliament is not a Ser- 
vice, but a Privilege, becauſe double Damages 
are given by the late Act concerning Returns. 
I have caſt my Eye upon that Act, and I think, 
if the Preamble be read, it will appear, that Gen- 
tleman was ſomewhat unfortunate in appealing to 
it; for the Preamble calls the Election to Parlia- 
ment, a Service, in expreſs Terms, and certainly 
with good Reaſon. the Houſe will give me 

Leave, I'll read it. | | N 
| « Whereas 


a P 


1703-4 , inthe Great Gaſe of Aſhby and White. 


. _ 46 Whereas falſe and double Returns of Mem- 
bers to ſerve in Parlianfnt are an Abuſe of 
+ Truſt in a Matter of the greateſt Conſequence 
* to the Kingdom, and not only an Injury to the 
« Perſons duly choſen, by keeping them from 
their Service in the Houſe af Commons, and 
+ putting them to great Expence to make their 
4 Elections appear, but alſo to the Counties, 
% Cities, Boroughs, and Cinque-Ports by which 
they are choſen, and the Buſineſs of Parliament 
« diſturb'd and delay'd thereby; Be it therefore 
4 enacted. — | 


Sir, not to trouble you any longer, I am en- 
tirely for the Queſtion, as it is ſtared. 

Mr. King, (afterwards Lord King, and Lord 
Chancellor.) That which calls me up, in the 
firſt Place, is what that honourable eqs 
Juſt againſt me, was'pleas'd to intimate, as if the 
Peat of Electing "3. only a Service, and not a 
Liberty, or Privilege; and I find a worthy Mem- 


ber, that ſpoke laſt, is of the ſame Opinion. Truly, 


I am loth to tell you my own, without deſiring 
the Act 25 Car. II. g cap. may be read, — © 
. Members. No, no. | | 
Mr. King. Tis an Act to enable the County 
Palatine of Durham to ſend Members to Parlia- 
ment, and it recites, That they had not, before 
that Time, had the Liberty and Privilege of 
electing and ſending any Members to Parliament: 
Where you ſee the Legiſlature call it a Liberty 
and Privilege; and if the Legiſlature call it fo, I 
think I may venture to call it ſo too. And if it 
be a Liberty and Privilege, then the Queſtion 
will be, Whether it does not ſtand on the ſame 
Bottom with our Liberties and Privileges? In 
Caſe of any other Franchiſe or Liberty, an Ac- 
tion lies. at Common. Law for the Breach thereof ; 
and why an Action ſhould not lie at Common 
Law for the Breach of this Franchiſe, as well as 
for the Breach of every other Franchiſe, is, to 
me, very ſtrange. Gentlemen take it for granted, 
-this is purely an Action at Common Law, 
and no Statute hath any Influence on it. Now 
- there is 2 Statute which hath not been mention'd, 
(only I muſt: firſt premiſe that which, I'think, no 
: body will deny, viz. That wherever an Act of 
+Parligment-dves-forbid any Thing, if any body 
be injured by the doing of the Thing fo prohi- 
- bited by that Act, in Conſequence of Law, the 
Perſon injur'd hath an Action,) I ſay, there is a 
Statute that forbids: Diſturbances or Hindrances 
in Matters of. Elections; and by Conſequence of 
Law, that Statute gives an Action to the Party 


-injur'd; againſt the Perſon diſturbing or hinder- 


ing him in his Election. The Statute I mean, 
is the 3 E. I. 5 cap. that is a poſitive Law where- 
by all - Diſturbances in Elections are forbid: 
Every Man is forbid to hinder or diſturb by 


Force or Arms, by Malice, or menacing any 


Man, to make a free Election. | 

+ Tiſhall only inſtance in one parallel Caſe, tho 
1 could in many more: The Statute in Rich. Il's 
Time, de Scandalis Magnatum, only forbids the 
- ſpeaking Evil of great Men; there is. not 'one 
Word of an Action, yet, by Operation of Law, 
„it was always held, that an Action would lie up- 
on that Statute for a Scandal of a great Man, 
becauſe it was prohibited by that Statute. So 
- here, the Statute forbids the diſturbing of any 
Man by Force or Malice to make free Election; 
8 found, that the Defendants did, in 
* OL, . | | ; 


121 


this Cauſe, maliciouſly diſturb. and hinder the 
Plaintiff from voting at the Election; and by a 
like Conſequence and Operation of Law, this 
Action is maintainable. 

Gentlemen ſay, this is a new Action never 
heard of before: It is true, this particular Action 
was never brought before, but Actions of the 
ſame Kind and Nature, and grounded om the 
ſame Principles and Reaſons of Law, have been 
brought before. Et ubi eadem eft ratio idem jus. 
I could give you many Inſtances of this Kind. 
Was it ever heard, 'till the 2oth or 21ſt Car. II. 
that an Action lay againſt an Officer for denying 
a Poll to one who ſtood Candidate for a Bridge- 
maſter? The Mayor denied the Poll, and ſaid, 
he was Judge of the Election: And upon this, 
the Perſon injured: brought his Action, and reco- 
ver'd. At the ſame Time it was ſaid, there was 
no ſuch Action ever heard of before; tis true, 
not that Species, but the Genus was heard. of. 
Another Action was brought 30 Car. II. (which 
was never heard of before) againſt a Mayor, for 
refuſing the Plaintiff's Vote for a ſucceeding 
Mayor. . 4 K 

believe every body knows, that all the Law- 


Books for 400 Years, ſay, That the Reverſioner 


had Liberty to go into an Eſtate of a Tenant f6r 
Life, to ſee if he commit Wafte. And no Action 
was ever brought 'till 16 Ja. 1. by a Reverſioner 
againſt a Tenant for Life, for refuſing to let him 
in to ſee whether Waſte was committed. No 


Action was ever brought againſt a Maſter of a2 


Ship for the negligent Keeping and Loſs of Goods 
on board his Ship, *cill'abour the 24 Car. II. and 
yet the Action lay. Kn b Ae e 
There was another Action in K. Car. Iſt's 
Time, brought for a falſe and malicious Proſecu- 
tion of an Indictment of à Man for Treaſon. 


There was the ſame Objection; and it was faid,” ' 


That this would deter People from proſecuting. 
And no body ever dreamt of it before, 'tis true, 
but it ſtood upon the general Reaſon of the Law; 
if you do me a Wrong, I muſt have a Remedy. 
And as to what a worthy Gentleman hath ſaid, 
That there are Inſtances at Common Law, where 
a Man ſhall recover, and yet have no Damages; 
tis true in real Actions, but let him give me an 


Inſtance of that in an Action of the Caſe. He 


recovers nothing there; if he does not recover 
Damages in 
FE. 

Members. The Queſtion, the Queſtion. 

Mr. King. I find Gentlemen are very uneaſy, ! 
will trouble you no further. 

Members. Go on, go on. WR, 

Mr. King. I agree, the determining the Right 

of Election belongs to the Houſe of Commons; 

and they ought to apply to the Houſe of Com- 
mons in that Caſe: And I ſhall not _ from 

that, I think I can't, without ruining che Conſti- 
tution; but that which I ſay is, That this Action 

does not at all relate to the Right of Election. 

This Action is brought by a Man that hath an 

undoubted Right of voting, againſt an Officer for 
maliciouſly refuling his Vote. Put the Caſe this 
had happen'd in a County, (for the Law would 

have been the ſame) that a Freeholder,' who h 

a Right to vote, had tendered his Vote to t 
© Sheriff; and tho“ he knew he was a Freeholder, 
yet the Sheriff ſhould maliciouſly refuſe his Vote: 
. Hath the Sheriff done this Man an Injury, or no? 
This Man does not * his Action, * 

* are 


Actions, he recovers the Land 


% 


There is no extravagant Thing but may be 
brought into the HBule of Lords, if you coun- 
tenance them in the Juriſdiction they have now 
taken upon them. Any Action whatſoever, let 


the Perſon he would have voted for is not re- 
turn'd, but 'tis becauſe there is an Injury done to 
his Franchiſe. If I thought the Right of Electi- 
on was concern'd in this Caſe, I would go as far 
. as any, for I think that does belong to the Houſe 
but I don't think this is concern'd in the preſent 


Calc. 

81 Thomas Liltleton. I ſhall be ſhorter than 
ſome imagine. It has been diſcourſed, Whe- 
ther this be a Privilege, or a Burden, c. Let 
them think it a Burden that call it ſo: If it be 
a Burden, *tis ſuch a Burden as ſome Men ſpend 
a great Part of their Eſtate for, as if it was a 
Privilege. I think this Reſolution which is pro- 
pos'd, tends to the encouraging one Man to in- 
jure another Man's Franchiſe without any Repa- 
ration, which I believe is not very conſiſtent 
with Law, or Reaſon. You have, no doubt, a 
Power of puniſhing the Offenders, but you can't 

ive Damages: I think this is a plain Caſe; 
— was a Man who had a Right to vote, and 
was not admitted. 


Members. No, no. 


Sir Thomas Littleton. That is admitted upon 
the Judgment: For the Caſe is made upon the 
Right; .and if he had not prov'd his Right, he 


could not have recover'd. Then if he was de- 


nied his Right, no body will fay, We can give 
him Damages. What would you have a poor 
Man do, come with a Petition, and fee Council, 
and attend the Parliament for a Month together? 
The Man it ſeems thought it better to go this 
way. I think, if he had complain'd, we might 
| have puniſh'd the Officer, but for Damages he 
could have them no way but this. 

Suppoſe the Judges in Weſtminſter-Hall had 
been of Opinion, That this Action did lie, and 
the Conſtables had brought a Writ of Error; 

What would you have ſaid in a Caſe where a 
Man had been denied his Privilege of Voting, 
and the Law had given Damages, if the Lords 
had ſaid No, there ſhall be no Action? I think the 
IL ords-have done what is right, I think they have 
reliev'd the Perſon injur'd according to Juſtice 
and it does not interfere with your Rights, for he 
founds his Action upon your Determination. 


Members. No, no. | 


Mr. Walpole. Mr. Freeman, I defire to have 
the Queſtion read. _ | 

_ . Accordingly Mr. Freeman in the Chair read the 
+ Queſtion again. 11 
Mr. Serjeant Hooper. A Gentleman that ſpoke 
laſt but one, was pleas'd to ſay, That if he 
thought the Right of electing 
any ways concern'd in this Queſtion, he would 
come heartily into it: I know not what that 
Gentleman means by it, but believe all future 
Elections will depend much upon the Determi- 
nation you make now. If you give the Lords 
this Juriſdiction to take Cognizance of Matters 
relating to Elections, we muſt come to them to 
know whether we have a Right to Sit here. 
One Gentleman ſaid, he could not tell whether 
the Sitting here was a Burden, or a Privilege: 


I believe it is a Privilege to ſome, who by Sitting 

| btain a Place; but I think as to others, 
it may be looked upon as a great Burden, for to 

come up and ſpend a great deal of Money for 


here obtain a 


the Publick Service; and all the Privilege that I 
know they have, is, to pratect their Eſtates, and 
ſerve their Countr r. 3 


Name. As for 


Members was 


it belong to any Temporal Juriſdiction, may be 
there determin'd. I will ſtill ſuppoſe, notwith- 
ſtanding what is objected againſt the Judges, 
they will do their Duty z but Viminſter- Hall is 
now no Barrier; for whatever is there determin'd, 
may be brought by Writ of Error into the 
Houſe of Lords, and they will determine it as 
they think fit. In the Caſe of Soame and Barnar- 
diſton, the Law was taken to be, that Weftminſter- 
Hall had not a Right to intermeddle in thefe 
Matters. What then hath ſince altered the Law, 
unleſs the Lords have the Legiſlative Power in 
them? And that I dare ſay they will have, if you 
allow them this. | 

This I muſt take Notice of from the Report 
now. before you, that here is a Step made, which 
if it had been made in another Juriſdiction, 1 1 
ſhould have given a hard Name to it. 3.4 

I think, in the firſt Place, the Party ſhould be 
brought in by the __—_ Proceſs, When Er- 
rors are to be aſſign'd, there uſes to go out a 
Scire Facias, which is the Queen's Writ ; but 
here is only an Order made, and for what? 
That the Party ſhalt join Iſſue upon the Writ 
of Error. Suppoſe there had been a Releafe 
of Errors, muſt he have join'd Iſſue upon the 
Errors? And yet it is here ſo ordered betore the 
Party is heard. I ſay, if they have a Juriſdiction, 


the Party ought to be called in by Scire' Facias : 


And no Judge, or Judicature, can grant Exe- 
cution, or Proceſs, but it muſt be in the Queen's 
Nam your Queſtion, I come heartily 
oi r . e 

Sir William Strickland, Mr. Freeman, I think 
this Queſtion depends upon two Parts, and I be- 
lieve it the beſt way to divide your Queſtion. 
One Part of it concerns the Rights and Liber- 
ties of this Houſe, and I think every body will 
come up to it: And as I would not leſſen the 
Privileges that belong to the Houſe of Commons, 
ſo I would not leſſen any Privilege of the Com- 
mons of England, whom we here repreſent. 


As one are the Privileges of this Houſe, ſo the 


other concerns the Liberties of the People of. 
England, who cannot otherwiſe come to a Reme- 
dy when they are abuſed in this Manner. The 


Gentleman that called it a hard Service, if he 


would tell his Country ſo, I believe he might be 


excus'd, and they would ſend another in his 


Room. | [ 
Mr. Walpole, (afterwards Sir Robert, and Chan- 

cellor of the Exchequer, and afterwards. Earl of Or- 

ford.) I will trouble you very little at this Time: 


I think the Point of Learning and Law hath been 


ſo well ſpoken to by thoſe learned Gentlemen that 


have been againſt the Queſtion, that if I was able, 


I ſhould ſay nothing more to that. But I think the 
Queſtion, as 'tis going to be put, is not right; 
for as the Queſtion ſtands, tho* I cannot — 
Negative to one Part, I think *tis impoſſible to 


5 give my Affirmative to the other. The Matter be- 


ore you comes to this ſingle Queſtion, Whether 


2 will encourage, and give a Power to an Officer, 


he whom he will, to act arbitrarily, or rather 
chuſe in ſuch a Caſe, to do ſomething in Favour 
of the Electors? I am ſure, if I to be 


elected by thoſe that had the Right, I would ne- 
ver give the Officer an Authority to the Fre judioe 
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of the Electors. Where you come to ſay, that 
the ſole judging of the Qualification of the Elect- 
ors belongs to the Houſe of Commons only, 
thoſe, I apprehend, are Words of too large Ex- 
tent and ill Conſequence. Suppoſe there was an 
Action brought upon the laſt Act of Parliament, 
for a falſe or double Return. 

Mr. Freeman. There is an Exception in the 
Queſtion as to that. RK 
| Mr. Walpole. I know there is; but ſuppoſe an 
Action is brought upon that Statute, the Officer 
may have proceeded with the greateſt Impartiality, 
may have taken the Poll with the greateſt Exact- 
neſs and Juſtice, and there may appear to be an 
equal Number of Votes for each Candidate, 
whereupon he makes a double Return, and this 
brings it to be determined by the Committee of 
Elections, and they vote one of them duly elected. 
This Gentleman that had the Favour of the Com- 
mittee (tho? afterwards poſſibly it might be made 
appear, that by Bribery or Corruption, and at 
a great Expence, he procured himſelf to be elect- 
ed). after you have voted him duly elected, he 
hath nothing to do but to try his Action, and ſee 
if he can make his double Damages amount to 
his Expences. - The firſt Thing he is to do, is to 

oduce the Vote of the Houſe of Commons that 
declared him duly elected, contrary, perhaps, to 
the laſt Determination in Parliament, which, in 
every Place, is to be the Guide to the.returning 
Officer. But ſhall there then be given in Evi- 
dence no Qualification of the Electors? Nothing 
to prove that the Perſons admitted to vote were 
ualified according to ſuch laſt Determination? 
Or ſhall that Vote of the Houſe of Commons, 
that was intended only to bring him into this 
Houſe, recover him 5 or 6007. Damages? I take 
it to be fo as the Law ſtands. Now it ought to 
be ſeen who hath the greater Number of legal 
Votes, and whether duly qualified; and in that 
Caſe you muſt ſaffer the Matter again to be tried 
by the Court, and you do, in ſome Meaſure, 
make them Judges of the Qualifications of the 
Electors; if it were otherwiſe, they could not in- 
quire-into the Majority of legal Vores. 

What happe 

be in the Caſe of a Sheriff: If a Mayor or a Con- 

ſtable may deny a Man his Vote that hath an un- 
contro verted Right in a Corporation, a Sheriff 
may refuſe a Fteeholder, and ſtrike” off enough 
to make a Majority for whom he pleaſes. You 
had once the Caſe before you, Whether a Sheriff 
could refuſe a Scrutiny, and one or two Gentle- 
men would have given that Power to a Sheriff; 
but a learned Gentleman thought it a dangerous. 


Queftion, and he defired to come to-the Merits 


of the Election; and that was determin'd, and 
you voted the worthy Member duly elected, and 


thought it a _—_— Thing to determine, Whe- 


ther the Officer had that Power one Way or ano- 
ther? I think that Part of the Queſtion, which 
concerns the Qualification of the Electors, ought 
to be left our. by 
Mr. Freeman. I will read the Queſtion (which 
dot 942 99420041 {1221 

Marquis of Hartington. Sir, I think it is a 
- conſtant Rule, where a Queſtion is complicated, 
*uis the Right of every Member, if he deſire it, 


to have the Queſtion divided, and I think it regu- 


lar to do it by an Amendment; and therefore I 
ſecond that worthy Gentleman, that you would 
leave out thoſe Words that relate to the Qualifi- 
cation of the Electors. 


ns in the Caſe of a Mayor, may 


ſtand Part of the Queſtion. 


Mr. Solicitor-General. My Lord is undoubt- 
edly right in what he deſires ; That if there te 
any Words in the Queſtion to which Gentlemen 
have a Diſlike, that Queſtion is not to be put; 
but only, Whether thoſe Words ſhall ſtand Part 
of the Queſtion: Therefore if thoſe Words of 
the Qualification of the Electors do give Of- 
fence, it muſt be put, Whether they ſhall ſtand 
Part of the Queſtion? But I hope at the ſame 
time Gentlemen will apprehend, that leaving out 
thoſe Words, leaves out all that you have de- 


© bated on. 


Sir Chriftopher Muſgrave. No doubt if any 
Queſtion is complicated, Gentlemen do not 
know how to give an Affirmative or a Nega- 
tive, and you muſt divide it: But I hope Gen- 
tlemen will confider the latter Part of the Que- 
ſtion is the main Thing whereon you have de- 


' bated; for if you do not aſſert that you have the 


Power of determining the Qualifications of the 
Electors, you give up the Right of the Com- 
mons of England: I do agree that the Queſtion 
may be divided. n ö 
Mr. Freeman. That which is debated now, 
is, Whether theſe Words ſhall ſtand Part of the 
ueſtion ä Ne 
Sir Thomas Meres. Sir, I think the Queſtion 
ought to be divide. | 


Mr. Freeman. The Queſtion, as I have it upon 


my Paper, is this: 


Thar according to the known Law and Uſage 
of Parliament, neither the Qualification of any 
Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before 
the Commons of England in Parliament aſſembled, 
except in ſuch Cakes as are ſpecially provided for 
by Act of Parliament. 

But ſome Gentlemen are for leaving out theſe 
Words, [ Neither the Qualification of any 
«« Elector, or” } So that I muſt put a Queſtion, 
Whether theſe Words ſhall ſtand Part of the 


Queſtion ? * 
Members. Aye, aye. 2585 
Then Mr. Freeman put the ion, and the 
Committee divided. LA ; 
Teller for the Aye's, Mr. Guiflon — 215 


Teller for the No's, Mr. Wylde! — -— 97 
So it was carried, that thoſe Words 


And the main Queſtion being put, 

- Reſolved, © J 155 — 

2. That according to the known Law and 
Uſage of Parliament, neither the Qualification of 
any Elector, or the Right of any Perſon elected, 
is cognizable or determinable elſewhere than be- 


' fore the Commons of ' England in Parliament aſ- 


ſembled, except in ſuch Caſes as are ſpecially pro- 
vided for by Act of Parliament. | 
- Reſolved, mr 79 04304 
3. That the examining and determining the 
Qualification or Right of any Elector, or any 
Perſon elected to ſerve in Parliament, in any 
Court of Law, or elſewhere than before the 


Commons of England in Parliament aſſembled, 


ex in ſuch Caſes as are ſpecially provided 
for by Act of Parliament, will expoſe all Mayors, 
Bailiffs, and other Officers, who are obli to 
take the Poll, and make a Return thereupon, to 
Multiplicity of Actions, vexatious Suits, and 
unſupportable Expences, and will ſubject them io 
ditferent and independent Juriſdictions, and in- 
conſiſtent Determinations in the ſame Caſe, with- 
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Ffeng, 
4. That Matthew Abby, having in contempt of 

the Juriſdiction of this Houſe, commenced and 
proſecuted an Action at Common Law againſt 
* William White, and others, the Conſtables of 
© Apleſpury, for not receiving his Vote at an Elec- 
tion of Burgeſſes to ſerve in Parliament for the 
. aid Borough of Ayleſbury, is guilty of a Breach 
of the Privilege of this Houſe. | 

Reſalved, 

5. That whoever ſhall preſume to commence 
or proſecute any Action, Indictment, or Infor- 
mation 4 Common Law, which ſhall bring the 
Right of Electors, or Perſons elected to ſerve 
in Parliament, to the Determination of any other 
Juriſdiction than that of the Houſe of Commons, 
except in Caſes ſpecially provided for by Act of 
Parliament, ſuch Perſon and Perſons, and all At- 
.tornies, Solicitors, Counſellors, Serjeants at Law, 
ſoliciting, proſecuting, or pleading in any ſuch 
Caſe, are guilty of a high Breach of the Privi- 
lege of this Houſe. { 

Ordered, 3 18 
That the ſaid Reſolutions be fixed up on Veſ- 
minſter - Hall Gate, ſigned by the Clerk. | 

- Theſe Reſolutions, with this. (to wit, 

1. That according to the known Laws and 
-Uſage of Parliament, it is the ſole Right of the 
Commons of England in Parliament aſſembled, 
-exceprt in Caſes otherwiſe/provided- for by Act of 
Parliament, to examine and determine all Mattets 
relating to the Right of Elections of their own 
Members) | 
Before paſſed in the Committee, were reported to 
he Hon. 

Mercurii 26 Januarii, 1703. 
Mr. Freeman reported the five Reſolutions 
agreed to hy the Committee; the firſt Reſolu- 
tion was not oppoſed, but after the ſecond Reſo- 
-Jution (viz. 7 | 

That according to the known Law and Uſage 
of Parliament, neither the Qualification of any 
Elector, or the Right of any Perſon elected, is 
cognizable or determinable elſewhere than before 
the Commons of Exgland in Parliament aſſem- 
bled, except in ſuch Caſcs as are ſpecially pro- 
{vided for by Act of Parliament) 

Was read the ſecond time by the Clerk, the 
Queſtion (according to Order) being propoſed to 

ree with the Committee in that Reſolution, the 
Marquis of Hartingten ſtood up in his Place,, and 
ſpoke to this Effect. : 
Marquis of Hartington. | I do not expect the 
- Houſe! will be of a different Opinion from the 
Committee; but I think it is my Duty, when I 
apprehend What you are doing will be of ill 
Conſequence to the Conſtitution, to give my 
Diſſent in every Step. I think it will be dangerous 
to the very Being of this Houſe: If this Maxim 


had been allowed formerly, I think there would - 


have been no need of taking away of Charters, 
and of Quo Warranto's ; by the Influence of Offi 


. cers they might have filled this Houſe with what 


Members they had pleaſed, and then they could 
have voted themſelves duly elefted. , . 
Sir William Stricklend. Mr. Speaker, I can- 


not agree to this Reſolution; I think it deprives 


i the People of Exgland of their Birth-right : For 
«they who have Freeholds in any of your Coun- 
ties, or Freedoms in any Corporation, have as 
much Right to vote in Elections to Parliament, 


. 


- 


Houſe of Commons, 234. 
as they have to their Eſtates. And if any 
Gentleman would fubjeft them to ſuch arbitrary 
nen 12 Sheriff or any other Officer 
may deny them this Privilege, give me Liberty 
to lay, 1 muſt be always bo yt ſuch thing: 
for though you can,puniſh the Officer, you can- 
ay give any Satisfaction to him that receives the 
njury. 

Mr. S. Jobn. Sir, I do not riſe up to trouble 
you long, but to ſpeak to one Point that was 
mentioned by a Noble Lord over the way. I 

ſhall be as tender as any Man alive of doing any 
thing agaiaſt the Liberty of the People; but I am 
for this, becauſe I take it to be the greateſt Secu- 
rity for their Liberty. The Noble Lord was 
pleaſed to take Notice, that in the Conſequence 
the Crown would have a great Influence on thoſe 
that ate to return the Members of the Houſe pf 
Commons; and when they were in, they might 
vote for one another. I cannot think that the 
Liberties of the People of England are ſafer in 
any Hands below, or that the Influence of the 
Crowe will be ſtronger here than in other 
Courts. ä 
Marquis of Hartington. I think that Gentleman 
hath not anſwered what I ſaid. I ſhall never 
have any Suſpicion, of any that ſit in this H 
now; but when-thoſe that have no Right are re- 
0 N E. 5 
Mr. Ward. I do not apprehend that Conſe- 
2 from this Reſolution. I think if it was 
ſo, this ſhould have been offered before the finſt 
Reſolution Was paſſed, which hath paſſed in the 
Houſe and Committee Nemiue contradicente ; for 
vou cannot determine the Right of any Members 
- irging; here, without determining the Right. of 
{ Electors. N 


Mr., Lowndes. I cannot: but think. it will: be 
harder to influence this Houſe to get an ill Vote, 
than it will be in another Place: However, if | am 
a  Freeholder, and have a Right to vote in a 
County, or a Freeman, and have a Right. to 
vote in a Borough, by admitting Perſons to vote 

that have no Right, it may be as much Prejudice 
to me, for that may make my Vote ſignify no- 
thing: And there is as much Injury one way as 
. the other. If all the People of - England, who 


have a Vote, ſhould go together by the Ears in 


Weſtminſter-Hall, and diſpute there who: has a 
Right to vote, and who not, I believe the Jud 
of the Common Law, and Noble Peers of the 
other Houſe, would be glad, in a little time, to 
reſtore the Right where it is, it would breed ſo 
much Confuſion. If Gentlemen are not ſatisſied 
already, they may eaſily. be ſo, That there is no 
Defect of Power in this Houſe, but they have a 
Fower to do Juſtice in all Caſes of Elections; 
and I hope every body will take Care, not only 
to maintain the Rights of the People that ſent 
them hither, but the Truſt lodged in them, 
which they cannot depart from by the Rules 
of Juſtice. „ 
Then the ſecond, with the other three Reſolu- 
tions paſſed in the Committee, were agreed to- by 
the Houſe without a Diviſion, with this Amend - 
ment only, of leaving out [Cat Common Law] in 
1 Reſolution. 2 0 70 
ut the Houſe, though voted Abby 
guilty of a Breach of — in commencing 


and proſecuting the ſaid Action, yet there havis 
- been no Declaration of the Houſe in: that Cu 
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before, they made no Order for taking him 
into Cuſtody, as uſual in Caſes of Breach of 


P rivilege; 1 


Upon theſe Proceedings of the Houſe of Com- 
mons, the Houſe of Lords appointed a Com- 
mittee, who drew up The Slate of the Caſe upon 
the Writ of Error in their Houſe; which is as 
followeth. 


The REPORT of the Lords Committees appoint- 
ed to draw up The State of the Caſe upon the 
Writ of Error, /ately depending in the Houſe of 
Peers; wherein Matthew Aſhby was ' Plaintiff, 
and William White, and others, Defendants. 
With the Reſolutions of the Houſe of Peers, re- 
" lating thereunto. * 


Aſhby againſt White, & al + 


T HE. Plaintiff in this Action declares, That 
the 26th of December, in the 12th Year 
of King William: the Third, a Writ iſſued out 
of Chancery, directed to the Sheriff of Bucks, 
reciting, That the King had Ordered a Parlia- 
ment to be held at Weſtminſter, on the 6th of 
February following: The Writ commanded the 
Sheriff to cauſe to be elected for the County, Two 
Knights; for every City, Two Citizens; and 
for every Borough, Two Burgeſſes; which 
Writ. was delivered to the Sheriff, who made a 
Precept in Writing, under the Seal of his Office, 
directed to the Conſtables of the Borough of 
Ayleſbury, commanding them to cauſe Two Bur- 
geſſes of the ſaid Borough to be elected, &c. 
which Precept was delivered to the Defendants, 
to whom it did belong to execute the ſame. B 

Virtue of- which Writ and Precept, the . 
ſes of that Borough, being ſummoned, did aſ- 
ſemble before the Defendants, to elect Two Bur- 
geſſes ; and they being ſo aſſembled, in order to 
make ſuch Election, the Plaintiff being then a 
Burgeſs and Inhabitant of that Borough, being 
duly qualified to giys his Vote at that Election, 
was there ready, and bffered his Vote to the De- 
fendants, for the Choice of Sir Thomas Lee, Bart. 
and Simon Mayne, Eſq; and the Defendants were 
then required. to receive and admit of his Vote. 
The Defendants being not ignorant of the Pre- 
miſſes, but contriving, and fraudulently and ma- 
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liciouſiy intending to damnify the Plaintiff, and 
to defeat him of that his Privilege, did hinder 
him from giving his Vote, and did refuſe to per- 
mit him to give his Vote; ſo that the Two Bur- 
geſſes were elected without any Vote given by 


the Plaintiff, to his Damage, &c. Upon Not 


Guilty pleaded, the Cauſe went down to Trial, 


and a Verdict was given for the Plaintiff; and 
Five Pounds Damages, and alſo Coſts. 
It was moved in the Court of King's-Bench in 


_ Arreſt of Judgment, That this Action did not 


lie, and that Point was argued by Council, and 
afterwards by the Court. | 
The Lord Chief Juſtice Holl was of Opinion, 
That Judgment in this Caſe ought to be given 
for the Plaintiff; but Mr. Juſtice- Powell; Mr. 
Juſtice Pois, and Mr. Juſtice Gold being of a 
different Opinion, Judgment was entered for the 
Defendant: Whereupon the Plaintiff brought a 
Writ of Error in Parliament; and the Cauſe be- 
ing argued at the Bar of the Houſe of Lords by - 
Council, and Ten of the Judges, who were pre- 
ſent in the Houſe, being heard, and the Matter 
fully debated by the Lords, 5 the Houſe was of 
Opinion, That the Judgment given in the King*s- 
Bench was erroneous, and that the Plaintiff had a 
good Cauſe of Action, and ought to have Judge- 
ment. 

To maintain this Opinion, theſe Three Poſi- 
tions were laid down. ' : 

I. That the Plaintiff, as a Burgeſs of this Bo- 
rough, had a legal Right to give his Vote for the 
Election of Parliament Burgeſſes. INS 
II. That, as a neceſſary — thereof, 
and an Incident inſeparable to that Right, he 
muſt have a Remedy to aſſert and maintain it. 

III. That this is the proper Remedy which 
the Plaintiff hath purſued, being ſupported by 
the Grounds and Principles of the ancient Com- 
mon Law of England. | 

To- make good the Firſt Poſition, That the 


Plaintiff has a legal Right to give his Vote at the 


Election of Burgeſſes for this Borough, it was 
ſaid, that it is well known, the Houſe of Com- 
mons conſiſts of Knights, Citizens, and Burgeſſes. 

The Knights of Shires repreſent all the Free- 
holders of the Counties. Anciently, every the 
leaſt Freeholder had as much Right to- give his 


Suffrage, as the greateſt Owner of Lands in the 


County. 


Die Lune, 27 Martii, 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Report 


made from the Lords Committees, ap 


+ Salteld"s Reports, fol. 19. in . 


inted to draw up the State of the Caſe upon the Writ of Error, lately n this 
Houſe, wherein Matthew Abby was Plaintiff, and William White, and others, 
relating thereunto, ſhall be forthwith 8 and publiſhed, _ 


adants, and the Reſolutions made this Day 
Matth. Johnſon, Cleric' Parliamentor. 


Te CASE. of William White, Richard Talboys, William Bell, and Richard Heydon, Conſtables of the Town of 
Ayleſbury, in the County of Bucks, in the Year 1700. In a Writ of Exroc hrought in the Houſe of Lords by Matthew 
Ajbby, upon a Judgment given for the Conſtables againſt him in, the), Court of Queen's-Bench, laſt Michaelmas 
Term, as drawn up by their Council, and preſented to the Houſe. ' 


The Plaintiff Aly bei 


r indigent Perſon, and coming to ſettle in Ay/;Þury, the Overſeers of the Poor there wund 


him out of the Pariſh, unleſs ap would give Security to ſave the Pariſh harmleſs, and to that Purpoſe complained to the next 


uſtices of the Peace, to get an Order to remove him; whilſt this Matter was in Controverſy, the Election for B . 
ſaid Abby offering himſelf to be Pol!'d, the Conſtables (now the Defendants) refuſed to receive him 
(in their Opinions) no ſettled Inhabitant there, nor did he ever contribute to the Church or Poor, either before 


liament came on, and t 
to Poll, bein 


es of 


or ſince the Ele&ion. After the Election was over, the ſaid A/by brought his Action on the Caſe againſt the Conſtables, wherein 


he ſets forth, that he had Right to Vote for B 


them, and had Five Pounds Damages given. 


urgeſſes there, and that at that Election he offer'd to Poll for Sir Thomas Lee and 
Mr. Mayne, and that the Conftables refuſed to receive his Poll, to his Damage s 
The Conſtables pleaded Not Guilty, and thereupon a Trial was had at the Aſſiaes at Bucks, and Abby got a Verdict againſt 


of 2007. 


Whereupon, according to the conſtant Courſe of that and all other Courts, it was moved in Arreſt of Judgment in che Quern 


Bench, where the Action was 


brought, That notwithſtanding the Verdict which only found the Fact, yet no ſuch Action did by 


Law lie againſt the Defendants; and after ſeveral Arguments at the Bar, and at laſt at the Bench, Three Judges (againſt the Chief 
Juſtice) held, that the Action did not lie, and ſo judgment was given for the Conſtables. — | 


The 
Vor. VIII. 


And now the Plaintiff 22 brought a Writ of Error in 
Defendants tre 


Judgment in the Queen - Bench well warranted by Law. 


arliament. 
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County. This Right was a Part of his Freehold, 
and inherent in his Perſon by Reaſon thereof, 
and to which he had as good a Title, as to receive 
the natural Profits of his Soil. This appears by 
the Statute of 8 H. VI. cap. 7. which recites the 
great Inconvenience which did atiſe in the Elec- 
tion of Knights of the Shires, by Men that were 
of ſmall Subſtance, who pretended - to have an 
equal Right with Knights and Efquires of the 
fame County, therefore that Right was abridged, 


and confined only to ſuch Freeholders as had 


Forty Shillings per Annum; but thereby it appears, 
that the Right which a Freeholder hath to Vote 
in the Election for Knights of the Shire, is an 
Original and Fundamental Right belonging to 
him as he is a Freeholder. 

The Second and Third Sort of Men, which 
compole the great Repreſentation of the People of 
England, are Citizens and Burgeſſes, who, though 
they differ in Name, yet are in Eſſence and Sub- 
ſtance the ſame, for every City is a Borough, and, 
as ſuch, ſends Members to Parliament. 

There are two Sorts of Boroughs, the one 
more Ancient, the other more Modern. 

Of the firſt Sort are the moſt ancient Towns 
of England, whoſe Lands are held in Burgage, 
and by Reaſon thereof had the Right and Privi- 
lege annexed to their Eſtates, of ſending Bur- 
geſſes to Parliament. ? 

The ſecond Sort are thoſe Cities and Boroughs 
that have a Right by Preſcription, Time imme- 
morial, or by Charter, within Time of Memory, 
to chuſe Burgeſfes for the Parliament; both theſe 

are upon ſeveral Foundations, the one as belong- 
Ing to their Burgages, the other as belonging to 
their Corporations; the firſt is a real Right be- 
longing to their Houſes and Lands, the other is a 
perſonal Right belonging to their Body Politick. 


As for the firſt, it-is ſufficiently deſcribed in 


Littleton's Tenures, Se. 162, 163, 164. A 
Tenure in Burgage is a Tenure in Socage, and is 
called a Tenure in Burgage, becauſe theſe are 
the moſt ancient Towns in Zxgland, and from 
thence came the Burgeſſes to Parliament, and 
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they who have this Privilege, have it as belong- 
ing to their Eftates or Poſſeſſions. 

The other Right of chuſing Parliament Bur- 
geſſes, is not annexed to any Freehold or Eſtate 
in Poſſeſſion, but veſted in the Corporation of 
the Place, and is created in this Manner, viz. 

When a Town was incorporated, a Grant was 
either then, or after made to the Body Politick, 
that they ſhall have two Burgeſſes for the Parlia- 
ment, to be choſen either by all the Freemen and 
Inhabitants of the Place, or ſuch a ſelected Num- 
ber, as is preſcribed by the Charter. 

The Inheritance of this Privilege is in the 
whole Corporation aggregate, but the Benefit, 
Poſſeſſion, and Exerciſe is in the Perſons of thoſe, 
who, by the Conſtitutions of thofe Charters, are 
appointed to elect, | 8 

And in all Caſes, where a Corporation hath 
ſuch a Privilege, the Members thereof, in their 
private Capacity, have the Benefit and Enjoy- 
ment thereof, becauſe the Corporation, as ſuch, 
is not to be reprefented: For it is not neceſſa 
that it ſnould have any Eſtate, but by being a 
Corporation, they have only a Capacity to have 
Eſtates. Jones 165. Hyward & Fulcher. For as 
the Citizens and Freemen of a Place are incor- 
porated for the better Government of thoſe of 
the Place, ſo is this Privilege of having Burgeſſes 
given for the Advantage of the particular Mem- 
bers thereof, whoſe Eſtates are to be bound by 
the Acts of their Repreſentatives. . 

And therefore the Wages of Citizens and Bur- 
geſſes were always levied not upon the Eſtates or 
Goods of the Corporation, but upon the Goods 
and Eſtates of the Members thereof. * s 

It appears by other Inſtances, that it is uſual 
and proper for Corporations to have Intereſts 
granted to them, which enure to the Advantage 
of the Members in their private Capacities. Moore 
832. Sir Thomas W, verſus Hanger. The 
King granted to the Mayor and Citizens of Len- 
don, that no Priſage be taken and paid for Wines 
of the Citizens and Freemen of London. This 
enures to the Benefit of every Citizen and Free- 

. man 


1. No ſuch Action hath ever been brought, notwithſtanding the many Elections that have been controverted every new | 
Parliament ; whereby tis evident, that it hath been the conſtant Opinion of all Lawyers, and others, in all Ages, that ſuch 


Action would not lie. 


2. Several Acts of Parliament have been made to give Remedy by Actions in Wefminfter-Hall, in ſome parti Caſes of 
EleRions to Parliament, which ſhew there was no Remed at Res Law in thoſe Courts. ; hoes | 


3. There never were but Three Actions upon the Caſe 


Times, and Sir Samuel Barnardiſton's Caſe, and Onflow's Caſe 
Defendants prevailed upon the Point of Law, viz. That ſuch Action would not lie. 


ht by Candidates for falſe Returns, wiz. Nevil”s Caſe in the late 
in the Time of Kin 


Charles the Second; in all which Caſes the 


And if ſach Action does not lie for one Elected, much leſs will it lie for an Elector. 


4. To ſupport every Action upon the Caſe, there muſt be Damage 


in pre/enti, or a Poſſibility of 


appo! in which there 
cannot be in this Caſe, unleſs it be preſumed, That, contrary to the AR of Parliament, the Plaintiff was to vv Money for his Vote. 
5. If there was Damnum (which there is not) yet it cannot be pretended there was Injuria; and Damnum ab/ſque Injuria, is not 


ſufficient to ſupport an Action upon the Caſe. As at the Common Law: If the la 


Patron preſented his Clerk to the Biſhop, 


and he refuſed to admit him, it is conceived no Action upon the Caſe lay againſt the Biſhop, but a Quare Impedir, in which at 


Common Law, no Damages were given, which 


is a much ſtronger Caſe than this. 


6. This is not to be compared to other Caſes, where the Party hath no Remedy elſewhere than in Wefminfer-Hallz for here 
the Plaintiff hath a 1 emedy by applying to the Houſe of Commons; it being uſual for Electors, who think themſelves 


ieved by the C 


ef Magiſtrates in an Election, to Petition the Houſe of Commons, altho' the Election is not conteſted by the 


didates, and Parliamentary Cauſes are to be determined in Parliament: And therefore, 
7. Tis conceived, That fince this Matter concerns the Election of Members to ſerve in Parliament, the Courts of Mer 
Hall being not empowered by any AR of Parliament in this Caſe, have no Cognizance of it; but the Houſe of Commons have the 


Determination 


it: And this Iuriſdiction is confirmed to them by Parliament; for by the Act 7 and 8 I. 3. cap. 7. If any 


Perſon ſhall return a Member to ſerve in Parliament, contrary to the laſt Determination in the Houſe of Commons, of the Right 


of Election in ſuch Place, the Return ſhall be adjudged a falſe Return; by which 'tis evident, that the Commons are the onl 
Judges in all Matters where the Right of Election may come in queſtion, as it muſt of Neceſſity do, in all Caſes where 


Queſtion is, who are the EleRors. 


y 
the 


8. If this Action ſhould prevail, the Chief Magiſtrates, in all Places where Elections are made, would be in a miſerable-Con- 


dition upon every new Parliament, 


by reaſon of a Maltitude of Actions which probably would be brought againſt them upon all 


conteſted Elections, and by the different Judgments that poſibly may be given in the Houſe of Commons, and in WefAminfer- 


Hall, touChing the ſame Election. 
9. The laying it to be done a & malitio/t (which are 


to be almoſt Wards of Courſe in Actions on the Cale) cannot 


gon faction where is was nee hafere; and if thoſe Words ſhall be ſufficient by being annexed to a Man's Intention, almoſt 
all a ſubjeGed 


Actions may be brought into Wyfminfer-Hail by thoſe Words, and ſubj 


* 46 Ed. III. . 4. dorſo, Ce. 


to the Power of a Jury. 
| T. Powys, Con. Phipps. 
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man of Landon for his own Wines, in which the 
Corporation of the City hath no Intereſt. 

But there is no ſuch Notion in the Law of 
England, as a Right without a Remedy. 

The ſame Thing appears by the Caſe of Waller 
and Spateman, 1 Saund. 343. and by the Cafe of 
Meller and Walker. Theſe Inſtances make it ſuf- 
ficiently appear, That though the Inheritance of 
this Franchiſe, be in the Body Corporate, yet it 
is for the Benefit of the particular Members 
thereof: And it is certainly a great Advantage 
for the Men or Inhabitants of a Place to chuſe 
Perſons to repreſent them in Parliament, who 
thereby will have an Opportunity, and be under 
an Obligation to repreſent their Grievances, and 
advance their Profit. 

Of this Opinion have Two Parliaments been, 
as appears by Two ſeveral Acts, the one 34 & 
35 H. VIII. cap. 13. the other 25 Car. II. cap. 9. 
The firſt is an Act for making Knights and Bur- 
geſſes within the County and City of Cbeſter, 
which begins in this Manner, In humble wife ſbew 
to your Majefly, the Inhabitants of your Grace s 
County Palatine of Cheſter, That they being ex- 
cluded and ſeparated from your High Court of Par- 
liament to have any Burgeſſes within the ſaid 
Court, by. Reaſon whereof, the Inbabitants have 
bitherta ſuſtained manifold Loſſes and Damages, 
as well in their Lands as Goods and Bodies; there- 
fore it was enacted, That they . ſhould have 
Knights for the County, and Citizens for the 
City of Chefter: The other Act, which conſti- 
tutes Knights and Burgeſſes for the County Pa- 
latine, - and City of Durham, recites, That- tbe 
Inhabitants thereof hitherto had not that Liberty 
and Privilege of elefling and ſending Knights and 
Burgeſſes to the High Court of Parliament. 

The Application of theſe Two Acts is very 

lain; the firſt ſaith, To be excluded from ſend- 
ing Knights and Burgeſſes to Parliament, is 4 
Damage to Lands, Goods, and Body; the other 
ſaith, That it is a Liberty aud Privilege to {end 
them. | 

Thus the Right of Election is explained, and 
ſhewed to be a Right. 

That of electing Knights of Shires, belong- 
ing to and inherent in the Freehold. 

The other of electing Burgeſſes, is belonging 
in ſome Cities and Towns to the real Eſtates ot 
the Inhabitants; and in others, is veſted in the 
Corporation, for the Benefit of the particular 
Members, who are the Electors; the having of 
which is a great Benefit and Advan to the 
People thereof, and will prevent great and 
Damage that otherwiſe would enſue. 

II. It follows, That in Conſequence of this 
Right or Privilege, the Poſſeſſors thereof muſt 
have a tegal Remedy to aſſert and maintain it. 

It was ſaid, That there are many Rights for 
which a Man has no Remedy by x & Common 
Law, as in Caſe of a Legacy given, if it be not 
* the Party cannot bring an Action for it. 

his is very true, but not applicable to the pre- 
ſent Purpoſe; for the Conſtitution of the ENU 
Government has wiſely diſtributed to ſeveral 
Courts the Determination of Cauſes, but 
has left no Subject, in any Caſe where he is in- 
jured, without his adequate Remedy, if he will 


0 to the right Place for it. If a Man will ſeek 

a Remedy at Common Law, for a Legacy, 
ich by our Conftitutiop js to be recovered in 
Eccleſiaſtical Court, it is his own Fault if he 


4 
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do not recover, as it would be if he ſhould begin 
a Suit for Land in the Court of Admiralty, or 
go for Equity to the Common Pleas. 

He who loſes or quits his Remedy, loſes his 
Right: If a Man has a Bond for Payment of 
One Thoufand Pounds, he has no Remedy to 
recover this Money but by Action; therefore, 
if he releaſes all Actions, he loſes his Right to 
the Money, becauſe he has given away the Means 
to recover it, Coke's 6th Rep. 58. Bredman's Caſe. 
If a Man purchaſes an Advowſon, and at t 
next Avoidance ſuffers an Uſurpation, and brin 
not the Quare Impedit in Time, he hath loſt 
manner of Remedy, and in Conſequence his 
Right, to which neither he nor his Heirs can 
ever be reſtored. 

Would it not look very ſtrange in a Conſtity- 
tion ſo formed, that the Commons of England 
have an undaubted Share in the Legiſlative Au- 
thority, which is to be exerciſed by their Repre- - 
ſentatives choſen by themſelves, in which eve 
Freeholder, of Forty Shillings per Annum, ha 
a Right to vote for the County, every Citizen 
for a City, and every Burgeſs far a Borough 
that if the Sheriff, ar other Officer, Who is to 
cauſe the Election to be duly made, ſhall hinder 
or deprive any of thoſe EleQors of his Right, 
the Perſon Injured ſhall have no Remedy, tho 
the Injury be done to ſuch a Right, upon the Se- 
curity whereof the Lives, Liberty, and Pro- * 
roy — all the People of England ſo much 

r My 

That the Defendants, in this Caſe, by hindering 
the Plaintiff from Voting, have done ill, cannot 
be denied; becauſe the have excluded one who 
has a Right from his Vote. Then, if the Law 
doth not allow an Action to the Party injured, 
it tolerates the Injury, which is abſutd to ſay is 
tolerable in any Government. | 

There was much Weight laid upon the Caſe 
of Ford and Heſtins, 2 Cre. 388. Mo, 842. which 
is, that where, by the Cuſtom . of the Manor, 
every Tenant for Life might name his Succeſſor 
for his Life, whom the Lord is to admit; if one 
be named, and the Lord refuſes to admit him, 
it was held, an Action on the Caſe would not 
lie, becauſe the Nominees had no Right without 
being admitted, But the Reaſon given for that 
Opinion, ſhews it has no Relation to this Cale, 
for the Plaintiff's Right of voting is veſted in 
him without any previous Admittance; ther 
fore, tho? it ſhoul Nad. that no 2 ion wi 
lie for not giving 3 Right, yet certainly an Adi- 
on muſt lie for defrauding and hindering a Mah 
to enjoy a Right that he bath, 

When any Statute requires an Act to be done 
for the Benefit of another, or to forbear the do- 
ing of an Act, which may be to his Injury, tho' 
no Action be given in expreſs Terms by that 
Statute, for the Omiſſion or Commiſſion, the ge- 
neral Rule of Lav i all ſuch Caſes, is, That 
the Party injured ſhall have an Action, Coke 10. 
Rep. 25. The Caſe of the , Marſoalſea, 12 Rep. 
100. Co. Car. 118. This is a Maxim allow'd 
and app of in all Ages. fr ts 

There is the ſame Reaſon where the Common 
Law gives a Right, or 28 doing a Wrong: 
But in this Cale, an Act of Parliament is not 
wanting, for the Statute of Met. 1. cap. 5. enacts, 
That Elections Hall be free; if he who hath a 
Right to vote be higdered by him who is to take 
his Vote, or to manage the Election, that Election 

is 
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is not free, ſuch an Impediment is a manifeſt 
Violation of that Statute, as well as an Injury to 
the Party whoſe Vote is refuſed. This Statute 
of Weſt. 1. ſhews what Opinion the King and 


Parliament had of the great Conſequence it was 
to the whole Realm, that People ſhould have 


their Freedom in Choice; and though the Com- 
ther the Perſon for whom the Plaintiff voted was 


mon Law was the ſame before, as appears even 
by the Statute it ſelf, the Words whereof are, 
Elections ought to be Free; yet it was judged ne- 
ceſſary to add the Sanction of an Act of Parlia- 
ment thereunto; The King commandeth upon great 
Forfeiture, That no Great Man, or other, by Force 
of Arms, or by Malice, or Menaces, ſball diſturb 
any to make Free Election. The Defendants did 
not, by Force of Arms, drive the Plaintiff away 
from the Election, nor by Menaces deter him, 
but they did maliciouſly hinder him (ſo it 
is charged by the Plaintiff in the Declaration, 
and it is, found” by the Jury to be done by 
Fraud and Malice) and ſo the Defendants are 
Offenders within the very Words of the Statute 
of Weſt. 1. Where the Law is ſo clear as to the 
Right, and the Duty ſo ſtriftly enjoined by Act 
of Parliament to be obſerved, it ſeems a great 
Preſumption to make it but a light Thing. 

It being apparent that the Plaintiff had a 
Right, wa. that the Defendants have done him 
Wrong, and that by Conſequence of Law he 
muſt have ſome Remedy to vindicate his Right, 
and to repair the Wrong. 

III. The third Thing to be ſhewn is, That 
the Remedy the Plaintiff purſued by bringing 
this Action, is the proper Remedy allowed by 
the ancient Law of England. 

This Action is that which is called in the 
Law, an Action upon the Caſe; that is, found- 
ed upon the particular Caſe of the Party in- 
jured, | 

: The Law in all Caſes of Wrong and Injury 
hath 88 proper and adequate Remedies. 

hs ch 

being beaten or wounded, the Law gives him an 
Action of Treſpaſs, Aſſault and Battery; if by 
being impriſoned, an Action of falſe Impriſon- 
ment. 

2. If his Goods be taken away, or Treſpaſs 
done unto his Houſe or Lands, an Action of 
Treſpaſs lies to repair him in Damages. 

3. If a Man hath a Franchiſe, and is hinder- 
ed in the Enjoyment thereof, the proper Re- 
medy is by an Action upon the Caſe. R 
The Plaintiff in this Cafe hath a Privilege and 
4 Franchife, and the Defendants have diſturbed 
him in the Enjoyment thereof, in the moſt ef- 
fential Part, which is his Right of Voting. 

4. Where any Officer or Miniſter of Juſtice 
intruſted with the Execution of the Proceſs of 
Law, does an Injury, an Action of the Caſe lies 
againſt him. If the Sheriff will not execute a 
Writ by arreſting the Party-Defendant, or ta- 
king his Goods, the Plaintiff ſhall have his Ac- 
tion upon the Cafe, becauſe he refuſed to do 
his Duty to the Plaintiff's Damage. 

The Precept which the Defendants received 
from the Sheriff in this Caſe, was founded upon 
the King's Writ; and the Defendants are com- 
manded to cauſe two Burgeſſes to be elected ſor 
the Borough of Aylesbury, of which they are to 
give Notice, and to admit every one who 
hath a Vote to make uſe of it; if they refuſe 


hen a Man is injured in his Perſon, by 


8. Proceedings in the Houſe of Lords, 2 3 A. 


any Man to vote who hath a Right, they act 
contrary to the Duty of their Office. | 
It was objected, That it did not appear that 
the Perſons for whom the Plaintiff voted were 
elected, nor that they would have been elected 
if his Vote had been admitted. 
The Anſwer is, That it is not material whe- 


choſen, or would have been choſen, if his Vate 
had been taken; his Right and Privilege is to 
give his Suffrage, to be a Party in the Election; 
if he be excluded from it, he is wronged, tho' 
the Perſons for whom he would have given his 
Vote were elected. a 

The Right of Action muſt accrue upon the 
Refuſal of the Vote, and is never to be made 
better or worſe by the Return, which is a Mat- 
ter ex poſt facto. 

It was ſaid in the arguing this Caſe, That the 
Plaintiff had no Damage; or at leaſt, that there 
was no ſuch Injury or Damage done to him as 
would ſupport an Action. | 

The Anſwer to that is, That the Law will 
never imagine any fuch thing as Iajuria fine 
Damno, Every Injury imports Damage in the 
Nature of it. If a Man pick a Lock, and come 
into an Houſe without the Conſent of the Owner, 
perhaps there is no pecuniary Damage done to 
the Value of a Farthing; yet the Owner ſhall 
have an Action againſt him, and recover Dama- 
ges for the Invaſion of his Poſſeſſion and Proper- 
ty. There are many Caſes of the ſame nature; 
which have been determined upon this Ground. 
In the Caſe between Starling and Turner, 24 Car. 
2. in Com. Ban. (ſee Ventris firſt Part, p. 206.) 
and afterwards in Ban. Reg. The Plaintiff Tur- 
ner, amongſt others, ſtood to be one of the 
Bridge-maſters of London-Bridge, which Offi- 
cer is to be elected by a Common-Hall of the 
City of London: The Queſtion was, Who had 
the greateſt Number of Voices? The Plaintiff 
demanded the Poll; and the Defendant, being 
then Lord Mayor of London, refuſed it: It was 
adjudged, That the Action was maintainable for 
refuſing the Poll; becauſe every Candidate has. a 
Right to have itz and though perhaps if the 
Poll had been granted to the Plaintiff in that 
Action, it might have been againſt him, yet the 
Denial of that- Right was a good Ground of 
Action. 6 

Upon the ſame Reaſon, the Caſe 29 E. 3. 18. 
was determined; and alſo the Caſe of Hunt and 
Dowman, 2 Cr. 478. 2 Rolls 21. | 

It is * N by what has been ſaid, That 
the Plaintiff in this preſent Caſe hath been inju- 
red, in being denied his Right; and no 
Reaſon can be aſſigned that ſo affects this Caſe, 
as to make it differ from other Caſes ;* though 
to that purpoſe ſeveral Matters were urged and 
inſiſted upon. As firſt, that this would be the 
Occaſion of many Actions. . 

If that be ſo, there is the greater Reaſon to 
ſupport this Action, to puniſh the, many Wrongs 
that have been done, which will prevent any 
more of the like nature. If Offences multiply, 


Remedies againſt them ought to be advanced. 


If other Officers of Boroughs have been, or ſhall 
be guilty of the like Misfeaſances as theſe De- 
fendants have beeen, it is fit they ſhould be liable, 
as theſe Defendants are, to make Satisfaction. 
If one Man be beat and impriſoned, is it any 
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Objection 2 his having an Action, becauſe 


all others who ſhall be as evilly treated as he 
hath been, ſhall have the like Remedies? The 
only Means to hinder Corruptions that will ſoon 
become frequent among thoſe Officers of Bo- 
roughs and Corporations, is, To let them fee 
that they are obnoxious to the Law, and that 
their Purſes muſt make Satisfaction to all whom 
they ſhall injure in this Manner. It is true, if 


one Act which tends to the Injury of many Per- 


ſons be committed, no one Perſon injured ſhall 
be allowed to have an Action, becauſe the reſt 
_ have the ſame. Co. 5. Rep. 72. Williams's 
Caſe, 3 Cr. 664. Pineux ver Hovenden; as the 
Caſe of not ſaying Divine Service in a Chapel of 
a Manor to the Lord and Tenants ; or for ſtop- 
ing of a Lane or Common-way, becauſe the 
— for one Act would have a Multitude 
of Suits againſt him, the Injury alike affecting 
a Multirude : But the Refuſal of every Vote is 
a diſtin Act: The Party grieved, whoſe Vote 
was denied, can only bring an Action for the 
Refuſal ; the others, whoſe Votes were admitted, 
are not concerned, And if an Officer denies an 
hundred, who have a Right,” theſe are a hun- 
_ dred ſeveral Wrongs, for which he ought to be 
liable to as many ſeveral Actions. As if a Man 
will make it his Buſineſs to fling Stones, and 
ſhall hit a hundred ſeveral Men, he muſt make 
Satisfaction to them all: But ſurely this is ſo far 
from being an Objection, that it is a ſtrong Ar- 
gument to ſupport the Action: For if the Mayor 
or Bailiff of a Borough ſhall have Liberty to re- 
fuſe Men who have Votes, he can eaſily make a 
Majority to vote on his Side; and then, What 
will become of Elections? The Officer will re- 
turn him that is elected by a Majority of his own 
making, by excluding the Votes of others that 
have Right. 5 =_ 3 | 
This would encourage Officers to rtia 
and corrupt, and to return divers — be 
elected in that Manner, who at leaſt muſt have 
Poſſeſſion of Seats in the Houſe of Commons ſor 
ſome time, and give Voices in the making of 
Laws, and impoſing of Taxes, until the Right 
of Election be determined. 8 
And though upon hearing the Cauſe in the 
Houſe of Commons, this Matter may be ſet right 
at laſt; yet, what can compenſate for the Miſ- 
chief that may be done to the Kingdom in the 
mean time, by the Votes of thoſe who ſhall be 
partially returned, and are not the Repreſenta- 
tives of the People of the Place who are to chuſe 
them ? 51 
- Beſides, the fore mentioned Rule againſt mul- 
tiplying Actions is confined to ſuch Acts where 
there is another Remedy to be had; but where 
there is no other Remedy but an Action, the 
Wrong doer muſt anſwer to ſo many ſeveral Ac- 
tions as there are Perſons injured. Suppoſe a 
Man will plough up the Ground in which a hun- 
dred Perſons have a Common, he muſt anſwer 
all their Actions. If the Inhabitants of a Town 
have a common Watering-place, and a Stranger 
ſtops the Current, whereby the Water is diverted, 
every Inhabitant ſhall -have his Action, becauſe 
there is no other Remedy. 
The injured Plaintiff in this Caſe has no other 
Remedy beſides this Action; no Indictment lies, 
becauſe ir is a perſonal. Wrong to the Party, and 
no Wrong to the Publick, but only in the Con- 
uence of it, as an evil Example, which tends 
o. VIII. 
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to the Encouragement of other ſuch Officers 
to commit the like Tranſgreſſions: Nor is there 


any Danger to an honeſt Officer, that means to 


do, his Duty; for where there is a real Doubt 
touching the Parties Right of Voting, and the 
Officer makes uſe of the beſt Means to be in- 
formed; and it is plain his Miſtake aroſe from 
the Difficulty of the Caſe, and not from any 
malicious or partial Deſign, no Jury will find 
an Officer guilty in fuch a Caſe, nor can any 
Court direct them to do it; for it is the Fraud 
and the Malice that intitles the Party to the Ac- 
tion: In this Caſe, the Defendants knew the 
Plaintiff to be a Burgeſs, and yet fraudulently 
and maliciouſly hindered him from his Right of 
Voting; and Juſtice muſt require that ſuch an 
obſtinate and unjuſt miniſterial Officer ſhould not 
eſcape with Indemnity. 

That the Officer is only miniſterial in this 
Caſe, and not a Judge, nor acting in a judi- 
cial Capacity, is moſt plain; his Buſineſs is only 
to execute the Precept, to aſſemble the Elec- 
tors to make the Election, by receiving their 
Votes, computing their Numbers, declaring the 
Election, and returning the Perſons elected: 
The Sheriff, or other Officer of a Borough, is 
put to no Difficulty in this Caſe, but what is 
abſolutely neceſſary in all Caſes. If an Execu- 
tion be againſt a Man's Goods, the Sheriff muſt, 
— his Peril, take Notice what Goods a Man 

as. | 

Another Objection was made in reſpect to the 
Novelty of the Action; it was ſaid, Never any 
ſuch Action was brought. 

In Anſwer to this Objection, it may be ſaid, 
That probably there have not been many Occa- 
ſions given for bringing ſuch Suits. It is to be 
hoped, that very few have ever been ſo preſump- 
tuous, as to dare to make an obſtinate and mali- 
cious Refuſal of an undiſputed Vote. If the 
Caſe has happened before, perhaps the Party, 
out of Conſideration that only ſmall Damages 
were to be expected, might be diſcouraged, and 
think it better to acquieſce. And it is probable, 


the ill-deligning Officer would be at leaſt fo cau- 


tious as to refuſe the Votes of ſuch Perſons only 
as he thought, by reaſon of the Meanneſs of their 
Circumſtances, were unable to vindicate their 
Right. It is not every one that has ſuch a true 
Engliſh Spirit as the Plaintiff, who could not fit 
down meanly under a Wrong done to him in 
one of the moſt valuable Privileges of an Engli/b- 


man. It is not the Novelty of the Action that 
can be u inſt it, if it can be ſupported 
by the Grounds and Principles 'of Law: 


The Ground of Law is plain, certain, and in- 
deed univerfal, that where any Man is injured in 
his Right, by being either hindered in, or de- 
prived of the Enjoyment thereof, the Law gives 
him an Adtion to repair himſelf. | 
The Caſe of Hunt and Dowman, which was, 
16 Fac. 1. Ann. Dom. 1618. of. an Action by the 
Landlord againſt the Tenant, for hindering him 
from ſearching his Houſe to fee whether it was 
in Repair, was never brought before that time; 
and that of Turner and Starling was not brought 
*rill 23 Car. 2. tk 
The Law of England is not - confined to 
particular Precedents and Caſes, but conſiſts 
in the Reaſon of them; which is much more 
extenſive than the Circumſtance of this- or 
that Caſe. - Ratio bs (47 eſt Anima Legis ; 4 


— — 
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ubi eadem Ratio, ibi idem Jus, are known 
Maxims. | 

An Action againſt the Maſter of a Ship, for 
that the Ship, lying in the River of Thames, 


Was robbed, was maintained upon the ſame Rea- 


ſon as againſt a common Carrier; yet ſuch an 
Action was never known until 23 Car: 2. in the 
Caſe of Meſs and Slue. 1 Cr. 15. Jones 93. Pal- 
mer 313. Smith and Cranſhaw, an Action of the 
Caſe was brought for maliciouſly, and without 
any probable Cauſe, indifting the Plaintiff of 
High Treaſon: This was the firſt Action that 
was ever brought in ſuch a Caſe; and yet it was 
adjudged maintainable upon the ſame Reaſon as 
upon a malicious Indictment of Felony. 2 Levinz 
250. Heming and Beal, an Action of the Caſe was 
brought againſt the Mayor of a Town, for re- 
fuſing the Plaintiff to give his Vote at the Choice 
of a new Mayor; and there was not any Scruple 
made, but that the Action did well lie, though 
that was the firſt Precedent. 

It is granted, That if a Freeman who hath a 
Right to give his Vote for the Choice of a Mayor 
be denied his Vote, he may maintain an Action 


upon the Caſe.” 
There can be no Difference between that Caſe 


and this, unleſs it can be ſuppoſed that the Right 


to vote at the Election of a Mayor is of higher 
Eſtimation in the Eye of the Law, than a Right 
to chuſe Members to ſerve in the High Court of 
Parliament. | 

This Action is not only founded upon the 
Reaſon of the Common Law, but it hath the 
Sanction of an Act of Parliament, viz. the Sta- 


tute of Weſt. 2. cap. 24. which ſays, That when- 


ſoever from thenceforth it ſhall fortune in Chancery, 
that in one Caſe a Writ is found, and in a like Caſe 
falling under lite Right, and wanting like Remedy, 
none is found, the Clerk of the Chancery ſhall agree in 
making a Writ, and by Conſent of Men learned in the 
Law, a Writ fhall be made, left it ſhould happen bere- 


after that the King's Court might fail in miniſtring 


Fuſtice io Complainants. 

The Objection moſt inſiſted on, was, That this 
is a Matter relating to Parliaments, and ought to 
be determined by the Law and Cuſtom of Parlia- 
ments; and for that reaſon is not cognizable in 
the Queen's Courts. 

In Anſwer to this Objection, it was ſhewed, 
firſt, That this Caſe is proper in the Nature of 
it, to be determined in the Queen's Court. 

2. There is no other Proviſion niade for the 
Plaintiff, who is highly injured in his Right, 
but by bringing his Action in the Courts of Law, 
that have Power to determine of Mens Lives, 
Liberties and Properties. 

Firſt, The Caſe in the Nature of it is pro- 
per for the Queen's Courts. This will be appa- 
rent, if the ſeveral Rights of electing Members 
eur hy in the Houſe of Commons be conſi- 

The Right of chuſing Knights of the Shire 
is founded upon the Electors Freehold. Mat- 
ters of Freehold are determinable originally and 
primarily in the Queen's Court, by the Rules 
and Methods of the Common Law, by a Jury 


% 


ſworn, and by the Evidence of Witneſſes upon 
Oath: And as the Right of the Freehold is de- 


terminable there, ſo are all Benefits, Rights and 
Advantages depending thereupon, or belonging 
thereto. 


If a Freeholder's Voice be refuſed by a Sheriff, 
what is it ſhould hinder the Queen's Court from 
trying and determining this Matter, like all other 
Queſtions of Freehold, by a Jury, upon the Oaths 
of Witneſſes, or Evidence in Writing, whether 
the Plaintiff that ſuppoſes himſelf wronged was a 
Freeholder or not ? ; | 

The Right of chuſing Citizens and Burgeſſes 
depends either, upon Preſcription or Cuſtom, or 
upon Letters Patents; theſe are alſo primarily 
and originally cognizable by the Queen's Courts : 
Cuſtoms and Preſcriptions are triable by the 
Country, that is, by a Jury of twelve Men of 
that County where the Cuſtom is alledged to 
be: This is known Law in all Caſes without Ex- 
ception. | | 

And as to Letters Patents, if pleaded ſpecially, 
the Court muſt judge of them; and if either 
Party conceives the Court hath judged amiſs, 
he hath his Remedy by Writ of Error, *till at 
laſt it comes where it will receive a final Jud 
ment, So that every Right which an Elector 
can have, is proper for the Determination of the 
Queen's Courts. There are various Ways of 
Election in different Boroughs, but they all de- 
pend. upon Charters or Cuſtoms ; and therefore 
are not more difficult to determine than other 
Franchiſes or Liberties which depend upon the 
ſame Foundations. 

And whereas it was ſaid, That by a late Act 
of Parliament in the 7 & 8 W. 3. the laſt Deter- 
mination of the Houſe of Commons concerning 
the Right of Elections is to be purſued, it 
amounts to no more than this, That the Officer 
who is to make the Return is to take Care to 
return him to be elected, who is choſen by a 
Majority of Electors qualified according to the 
laſt Determination of the Houſe of Commons; 
if he does ſo, he incurs no Danger, he is not 
liable to an Action, but the Houſe of Commons 
it ſelf is not bound by that Rule. Now ſuppoſe 
the Officer will deny a Man a Vote, who, accord- 
ing to the laſt Determination there, ought to have 
one, and this the Officer did well know, what is 
it hinders him that had Right according to that 
Determination from bringing his Action againſt 
the Officer who hath injured him ? It cannot be 
the Act of Parliament, for the Queen's Courts 
are by Law the firſt and original unders of 
the Statutes of this Realm. 

But ſecondly, There is no other Court of Ju- 
riſdiftion appointed by the Law of England for 
determining the Right, and repairing this Injury, 
but the Courts of Weſtminſter. 5 

It is a general Rule, That whoever impeac 
the Juriſdiction of one Court, muſt intitle ſome 
other Court to have a juriſdiction of that Cauſe ; 
but that is impoſſible to be done in this. Caſe. 

It was ſaid, That the Determination of the 
Right of Elections of Members to ſerve in 
Parliament, is the proper Buſineſs of the Houſe 
of Commons, which they would be always very 
jealous of; and this Juriſdiction of theirs is 
unconteſted, That they exerciſe a great Power 
in that Matter, for they oblige the Officer. to 
alter his Return according to their Judgment; 
and that they cannot judge of the Right of 
Election, without determining the Right of the 
Electors 3 and if Electors were at Bieren to 
N= Suits touching their Right of giving 

vices in other Courts, there might be different 
4.7 »  Judg 
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- Judgments; which would make Confuſion, and 
+ diſhonourable to the Houſe of Commons, and 


that therefore ſuch an Action was a Breach of 


their Privilege. 
As to theſe Objections, ſeveral Anſwers were 
ven? | 
It was admitted, That the Houſe of Commons 
exerciſe a Juriſdiction in determining the Right of 
Election of their own Members; and though the 
Time may be aſſign'd, when that Juriſdiction was 

exerciſed in another Place, yet there has been a 
Uſage long enough to hinder that Point from be- 
ing drawn in Queſtion, eſpecially after the Sanc- 
tion given to it by the Act made in the Seventh 
Year of King William's Reign. 

- But tho? it be true, That the Merit of the 
Election of a Member be a proper Subject for 
the Houſe of Commons to judge of, becauſe they 
only can give the proper and moſt effectual Re- 
medy, by excluding the Uſurper, and giving Poſ- 
ſeſſion of the Place to him who has the Right; 
yet there is a great Difference between the Right 
of the Electors, and the Right of the Elected ; 
the one is a Temporary Right to a Place in Par- 
liament; pro bac vice, the other is a Freehold, or 
a Franchiſe: Who has a Right to ſit in the Houſe 
of Commons may be properly cognizable there 
but who has a Right to chuſe, is a Matter ori- 
ginally eſtabliſh'd, even before there is a Parlia- 
ment: A Man has Right to his Freehold by the 

Common Law, and the Law having annexed his 
Right of voting to his Freehold, it is of the 

Nature of his Freehold, and muſt depend upon 

it. The ſame Law that gives him his Right, 
muſt defend it for him, and any other Power that 
will pretend to take away his Right of voting, 
may as well pretend to take away the Freehold, 
upon which it depends. = 

To ſay the Plaintiff, in this Caſe, may apply 
to the Houſe of Commons, is not ſufficient, un- 
leſs proved; never any ſingle Elector of an 
County or Borough, did complain to the Houſe 
of Commons, that he was debarr'd of his Vote, 
and deſire them to determine his particular Right. 
Sometimes, ſome of thoſe who have Right to 
chuſe in as Borough have complain'd, That Per. 
ſons have been rerurn'd by the Officer, who were 
not duly elected, as being an Injury done to the 
whole Community of the Borough, to have a 
Perſon without Right ſit there as their Repre- 
ſentative; but this is only to bring the Merits of 
che Election in Queſtion, of which that Houſe 
hath Cognizance, and therefore, as incident and 
neceſſary thereto, they may try the Right of 
Electors, which of them, by Cuſtom, or Letters 
Patents, have Voices, but this is no more than all 
Courts have. In the Eccleſiaſtical Courts, which 
| rage according to the Civil Law, if the Suit 

originally proper for their Juriſdiction, they 
have Power to determine Things foreign thereto, 
as if Letters Patents, or Conveyances of Lands 
come in Queſtion, tho' primarily and originally 
determinable in the Courts' of Common Law. 
Matrimony is properly under the Juriſdiction of 
the Eccleſiaſtical Court, and if a Queſtion ariſes 
between the ſuppoſed married Parties in their 
Life · me, or upon Dower or Baſtardy, it ſhall 
be tried and determin'd there: But when an Ac- 
tion is brought by a Man and Woman, ſuppoſing 


her to be his Wife, if the Defendant pleads in 
Abatement, that they were not married, it ſhall 
be tried by a Jury where the Action was brought 


It commonly takes u 


- 


ſo if any one's Title to Lands depends on a Mat- 
riage, if an Action be brought to try the Title, 
the Marriage may be determin'd by a Jury. 
This ſhews plainly, That becauſe the Houſe of 
Commons may determine who are Electors, and 
who are not, incidently, and ſo far only, as it is 
neceſſary to try the Right of the Election, it 
doth not follow, that when the Right of Election 
is not in Queſtion, they can try the Right of an 
Elector. | 

When the Right of the Candidate is examin'd 
in the Houſe of Commons, it is in order to de- 
termine which Perſon hath the Right to join with 
them in the making of Laws, and other publick 
Services ; and ,if, in order to the. determining 
this Point, the Houſe of Commons muſt judge of 
the Electors, they do it only to this Purpoſe. ' 
But the Courts of Law judge of an Elector's 
Right wholly to another End, as it is a legal 
Right, to aſſert that, and to repair in Damages 
the Elector who is wrongfully hinder'd from ex- 
erciſing it. This is what the Houſe of Commons 
cannot do, nor to this Day was there ever any 
Application made to them to do it, and it may be 
reaſonably ſuppoſed they will not now begin to 
take it upon them. | | 
a great Part of the 
Time of a Seſſion, to determine the Caſes of 
Elections, before they can be ſure the Houſe is 
compoſed of ſuch as have a Right to fir; but 
ſhould they once pretend to take Cognizance of 
particular Mens Complaints, in order to decide 
the Rights of Electors, it would be impoſſible 
for them to have any Leiſure to employ themſelves 
about the Ardua & Urgentia Negotia Regni, the 
Safety and Defence of the Kingdom, for which 
the Writ calls them. together. It is granted, 
That the deciding of the Right of Electors is a 
Matter of great Weight, and in Conſequence 
concerns the Lives and Liberties of the Subjects 
of England; but the Law hath provided a proper - 
Remedy to be- purſued in the ordinary Methods 
of Juſtice, a Remedy that is adequate, where 
Damages may be recover'd. The Plaintiff, ia 
this Caſe, knew he had 4 Right by Law to give 
his Vote, and when he found himſelf deprived of 
it, he reſorts to the Law for his Remedy : And 
it is probable, moſt of the Electors of England 
will be of his Mind, and think it for their Inte- 
reſt to reſort to the Courts of Weſftminfter- Hall, 
for aſſerting this great Right of theirs upon Occa - 
ſion, where they may prove their Cafe by Wit- 
neſſes upon Oath, and have their Damages aſſeſs d 
by their Countrymen duly ſworn, nothing of 
which can be done, if they are to ſeek for a Re- 
medy in the Houſe of Commons. ä 

Where a Man is injured, if he cannot ws 
his Action to recover the” Thing itſelf, he 
loſt by the Injury, the Law will always give him 


Damages in Lieu thereof. 3 5 | 
It was faid in the Debate of this Cafe, That 
Inftances were to be given, where the Party in- 
jured did not recover Damages, as in Caſe where 
one has a Right of Preſentation, and is diſturb'd, 
he could not recover Damages at the Common 
Law, and that was reſembled to the Right of an 
Elector, which was ſaid to be only a Right of 
Nomination. But the Anſwer to this Objection 
is plain, there the Law gives the Party a Reme- 
dy to recover the Preſentation, -the Thing that 
was taken from him, to which he is reſtored by 
the Judgment; but in the preſent Caſe there 3s 
no 
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no Poſſibility for the Plaintiff to recover the 
Thing he has loſt, which was his Vote at the 
Election, for that Election is over, and can never 
be had again, ſo that the Plaintiff cannot poſſibly 
have any Reparation, unleſs it be in Damages, 
and this Sort of Reparation the Houſe of Com- 
mons cannot give him. | 

If the Plaintiff, and all other injured Electors, 
ſhould be obliged to go. to the Houſe of Com- 
mons for Satisfaction, it may be reaſonably ſup- 
poſed, the Parliament may be diſſolved before it 
could come to his Turn to have his Cauſe heard ; 
What would be the Conſequence of this? If the 
Plaintiff muſt be thereby without Remedy, Would 
not the Law be notoriouſly defective? And yet 
none will ſay, that another Parliament did ever 
take Cognizance of any Injury done upon Account 
of an Election to a preceding Parliament: But 
ſuppoſe the next Houſe of Commons will deter- 
mine it, What endleſs Work would the Houſe of 
Commons be engaged in? For probably, the en- 
ſuing Election would make as many new Queſtions 
as that which went before, and which the Parlia- 
ment did not live long enough to diſpatch. 

As to what was objected, that the ſame Matter 
may come in Queſtion in the Houſe of Commons, 
where it may be determin'd, That this Plaintiff 
hath no Right, ſo that great Confuſion would 
ariſe from different Judgments in different Courts, 
it is no more than what may happen every Day 
in Weſtminſter-Hall, where the ſeveral Courts may 
be of various Opinions upon the ſame Queſtion, 
and yet no Hurt is done to the Publick; nay, 
this is no more than happens often in the Houſe 
of Commons, where the Right of Election in the 
- fame Borough is decided different Ways in diffe- 
rent Parliaments, and they do not think them- 
ſelves diſhonour'd by it. | 
This Contrariety of Judgment can never ap- 
r, for the Houſe of Commons never gives a 
direct Judgment on this or that individual Elec- 
tor's Right; the Voting is either upon a general 
ueſtion of the Competitors, or where the Right 
of Election in the Borough is placed, whether 
all Inhabitants, or thoſe under a particular Quali- 
fication, or whether the whole Commonalty, or 
a ſelected Number have Voices, and all theſe are 
but Ways and Means to determine the Right of 
Election. 

If the Houſe of Commons judge of the Right 
of a particular Elector at any Time, it is only 
pro iſta vice, ſo far as it relates to the particular 
Caſe before them, but ſurely the Houſe never 
thought the Electors Freehold finally concluded 
thereby, becauſe he is no Party to that Suit, his 
Right came not there in Queſtion originally, but 
conſequentially, in a Cauſe litigated between other 
Perſons, to which he is no Party; and it cannot be 

le to right Reaſon, or the Principles of 
Law, for a Man's Right to be concluſively deter- 
min'd in a Cauſe between other Parties. 

And after all, Where is the Damage to the Pub- 
lick, if there ſhould be a Variety in the Deter- 
mination of the Houſe of Commons, and the 
Courts of Weſtminſter ? It is not impoſſible, in 
the Nature of Things, for the Courts of Law 
have great Advantages which the Houſe of Com- 
mons want; they want the Help of Juries, and 
the Power of giving Oaths, and they ought not 
to be diſpleaſed with their Electors, if they re- 
ſort to Courts provided with theſe Powers for 
aſſerting their Right of Election, eſpecially when 
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it is conſider d, That the Perſon whoſe Pretenſions 
the Houſe of Commons approves of, will ſit there, 
which is all they are concerned in: They are the 
Elected; and it would be ſtrange if that ſhould 
intitle them to challenge the ſole Power of deciding 
the Rights of their Electors; which is indeed to 
chuſe their Electors. | 1 25 
It was urged as a great Argument againſt the 
maintaining this Action, That it had been ad- 
judged in the Caſe of Mr. Ozſom, in the 33 Year 
of King Charles the Second, (ſecond Vent. 37.) 
That no Action did lie at Common Law for a 
falſe Return of a Member to fit in Parliament; 


and that in the Caſe of Barnardiſton and Soame, it 


was adjudged the Candidate could not maintain 
an Action againſt the Sheriff for a double Return 
and if the Perſon elected to ſerve in Parliament 
cannpt maintain an Action againſt the Officer, it 
was urged @ foriiori, That the Perſon eleRing, 
who perhaps is but a Cobler, ought not to be 
allowed to have ſuch an Action. 5 
It was anſwered, That the Law of England 
has no reſpe& to Perſons : If an Elector be a 
Cobler, he is a Freeman of England, and has 
that great Privilege belonging to him to be re- 
5 in ay wary It was remembered 
with what great Variety of Opinion among the 
Judges, that Caſe of Sir ry Barnardiſton was 
determined, and what an Alarm that Judgmenc 
gave to the Houſe of Commons, to ſuch a De- 
gre, that in the Seſſion of Parliament 1679, a 
ommutee was appointed to enquire into it as a 


Grievance, And it was obſerved, That the 
great D of the Act of Parliament made in 
the ſeventh Year of the late King (which was 


often mentioned. in the Debate of this Caſe to 
other Purpoſes) was to cure the Incon- 
veniencies ariſing from that Judgment, and the 
Judgment in Mr. Oy/lew's Cafe, which only fol- 
lowed Barnardi/ton's, and was judged upon the 
Authority of it. But there is no Reſemblance 
between thoſe Caſes and the Caſe of an Elector. 
In Barnardiſton's Caſe of a double Return of 
Members, the Reaſon on which the Judgmenc 
was founded, was, That a double Return was 
no Return which the Law. took Notice of, but 
was only allowed of by the Cuſtom of Parlia- 
ment. When an Officer who doubts, makes a 
double Return, he ſubmits to the Judgment of 
the Houſe of Commons; and if that Houſe ad- 
mits of ſuch a Return, as they had often done, 
it would be hard the Law ſhould ſubject a Man 
to an Action for ſubmitting a Matter of Fact, 
(the Truth-of which the Officer doubts) to the 
Determination of thoſe who have a Juriſdiction 
of the Matter, and approve the Manner of ſuch 
a Return. | | J 
In the other Caſe of a falſe Return of a Mem- 
ber, ſeveral Reaſons may be afligned for the 
Judgment, which are not applicable to the Caſe 
of an Elector; perhaps it might be becauſe 
ſuch a Return is-a manifeſt Injury to every one 
of the Electors (tho? principally to the Candi- 
date) and therefore it might fall within the Rea- 
ſon of Wilkams's Caſe above mentioned, That 
every Elector might ſue him; and therefore 
none of them ſeveraliy can maintain the Action. 
But there is another Reaſon very obvious, be- 
cauſe the Candidate has a proper Remedy to 
recover his Place from which be is exclu 
the falſe Return; the Right of Election is cog- 
nizable in the, Houſe of Commons, there he will 
recover 
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recover his Seat in Parliament, which is what 
the Law has the principal Regard to, and there 
is no Reaſon he ſhould have another Remedy 
elſe where. 'F "; 4 f ; ö Le. | 
It is abſurd to ſay, The EleQtors Right of 
chuſing is founded upon the Law and Cuſtom 
of Parliament it is an original Right, Part of 
the Conſtitution of the Kingdom, as much as a 
Parliament is, and from whence the Perſons elected 
to ſerve in Parliament do derive their Authority, 
and can have no other but that which is given 
to them by thoſe that have the original Right. to 
chuſe them; this doth not touch the Juriſdic- 
tion claimed and - exerciſed by the Houſe of 
Commans, to try the Right of the Election of 
their on Members; they who pretend to be ad- 
mitted to ſit there, ought to make out their Right 
to the Houſe, but there is no Ground to infer 
from thence, that the Houſe hath Power to try 
or determine the Right of other Perſons who are 
not their 3 and do not to any 
Place among m. "I. Et) 
It was ſaid, That if this Action were allowed, 
there would be a Way found out for the Lords 
to let themſelves into to judge of the Right of 
the Members of the Houſe of Commons to ſit 
there, and by Parity of Reaſon to judge of their 
own Privileges, as if Actions were brought for 
Words ſpoken in the Houſe of Commons, or 
other Things happening in that Houſe, which 
would be of ill Conſequence, | 
But it was ſaid. in the: firſt 
Objection was little applicable to the preſent 
Caſe, becauſe i; has no Relation to the ſitting of 
that Member, for whom the Elector who brings 
bis Action gave his Vote. 9 
And ſecondly, If things are fo ordered by the 
Conſtitution of the Exgliſʒ Government, that the 
ultimate Reſort in point of Judicature is lodged 
with the Lords, let the Caſe concern what it 
will, when it is brought before them by Writ of 
Error, they are bound to give Judgment one 
way or other; and as to the particular. Inſtance 
mentioned, relating to Words ſpoken in the 
Houſe of Commons, it was 12 — . w_ "BY 
a. greater Attempt made upon Li of Speec 
in the Houſe of 8 by he Informa- 
tion brought in the Ning - Bench, 5 Car. 1. againſt 
Sir John Elliot, Denzil , Holles, and Benjamin 
Valentine, Eſquires, for Words ſpoke in the 
Houſe of Commons; they pleaded to the Juriſ- 
diction of the Court, as being for what was done 
in Parliament, and therefore ought not to be 
examined or puniſhed elſewhere; but Judgment 
was given againſt them, and great Fines, impoſed 
upom them [ Cro. Car. 18 1.] In the Parliament, 
which met in 1640, theſe Proceedings were taken 
into Conſideration with great Warmth, and the 
8h of Jah, 1641, it was reſolved in the Houſe 
of Commons, That the exbibiting of that In- 
formation was a Breach of the Privilege of 
Parliament; and that the over-ruling of the Plea 
to the Juriſdiction of the Court, and the Judg- 
ment, and all that followed thereupon, was againſt 
the Law and Privilege of Parliament, and many 
other ſevere Votes were paſſed, Thus the Matter 
reſted till after the Reſtoration of King Charles 


the Second but when Things grew to be ſettled, 


3 — Leiſure to conſider the Conſequences 
ormer Proceedings, the Houſe of Co 
began to think that n 
„ e in a 
Por. 


- 


place, That this 


only to 


ons 


o 
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Caſe of ſochigh a Nature, fince upon Liberty of 


Speech, all Parliamentary Debates were founded 


and they could not think that great Privilege 
ſafe, while ſo folemn a Judgment ſtood in 
Force. Therefore, in 1667, the Conſideration 
of this Matter took up a great part of the Seſſion, 
and the beſt Expedient they could find out, was, 
firſt, To come to a Reſolutiom among themſelves, 
That the, Judgment given, 5 Car. 1. in that Caſes 
was an illegal Judgment, and againſt the Free- 
dom and Privilege of Parliament; and then to 
preſent this Reſolution of theirs to the Lords 
at a Conference, which was done 10 December, 
1667, and to deſire their -Concurrence. The 
next Day the Lords concurred im d Reſolution, 
and at the ſame time (which was a thing aimed 
at, and deſired by the Houſe of Commons) the 
Lords ordered the Lord Halles to bring a Writ of 
Error in Parliament, to the end there might be a 
Judicial Determination of that great- Point, which 
was done: accordingly ; and on the 15th. of April, 
1668, that Cauſe coming to be heard in Parlia-; 
ment, the Judgment in the King's- Bench was re- 
verſed, to the great Satisfaction of the- Houſe of 
Commons. | 1 3%. gt uatdint; 
So little did the Houſe of Commons entertain. 
Jealouſies of this Kind, that they themſelves re- 
ſorted to the Judicature of the Lords, in the 
Manner that has been mentioned upon ſo weighty: 
an Occaſion. | | 
It was objefted, that many Inconvenienci 
yu ile, (6, aig Action were allowed *. 
they were v ring in giving particular In- 
ſtances of thoſe 9 5 
But nothing is plainer than that by the Plain- 
tiff 's prevailing in this Action, great Inconvenien- 
cies will be prevented, and the gubjects Right and 
Property ſecured againſt the Partialities and Cor - 
ruption of Officers, who are truſted in a Matter 
of ſo great Moment, as the receiving and allow-, 
ing their Suffrages upon Elections. | 
This tends to encounter falſe Returns in the 
firſt Approach, and to have juſt Returns is all the 
Houſe of Commons ought to deſire. 
How endleſs would the Inconveniencies be, if 

this Action did. not lie? How would Occaſions of 
Complaint be multiplied ? The Officers who had 
the Return would become. the Maſters of Elec- 
tions, and admit and reject Electors as they | 
pleaſed with Impunity ;' for if the Electors are 
k for a Remedy before 'the Houſe of 
Commony, it would be a Remedy worſe than 
the Diſeaſe ; the greateſt part of their Caſes would 
never be determined for want of Time; and they 
who could get their Caſes heard, could have no 
Amends, that is, no Damages given them for 
Reparation of the Wrong, beſides the Abſurdity 
of having for the moſt part the Parties to the 
Injury, thoſe who ſit by a falſe Return, Parties 
to the Judgment. | | 

So that to deny this Action, is to deny the Be- 
neſit of the Law in a Matter of the molt tender 


Concern to an Engliſbman 


I 0o pretend it to be a Breach of Privilege of 


the Houſe of Commons, for an Elector to ſeek 
for Remedy at Law, if he be wrongfully excluded 

of his Vote, is very ſtrange. 
That certainly can never be eſteemed a Privi- 
of Parliament that is incompatible with the 
Rights of the People. Every. Znghomen is in- 
titled to Reparation for the Injuries done to his 
6 ordinary and com- 
| m mon 
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mon Methods of Juſtice, where the Juries who 
try, and the Witneſſes who give Evidence, ate to 
be upon their Oaths. Magna Charta, Cap. 29. is 
very expreſs. No breeman ſhall be difſeiſed of bis 
Hrobold, or Liberties, or Free Cuſtoms, unle/s by the 
lawful Judgment of his Peers, or by the Law of the 
Load...” 


nd. 
By the lawful Judgment of the Peers, in the Caſe 
of a Commoner, is meant, by a Jury of lawful 
Men upon their Oaths. 
If one be injured in ſuch a Manner as the Plain- 
tiff in this Action hath been, no Man can ſay 
that per Legem Terre, by the Law of the Land, 
he can have a Remedy for Satisfaction, and aſ- 
ſerting his Right in the Houſe of Commons; if 
there be any fuch Law, it muſt be either Statute 
Law, or Common Law. No Statute gives him 
ſuch a Remedy, nor doth the Common Law, be- 
cauſe that is conſtant Uſage for Time immemo- 
rial; and there is not one Precedent can be pro- 
duced, that ever any Man, upon ſuch an Occaſion, 
did ever apply to the Houſe of Commons for 
Relief. 
Upon the Fourteenth Day of January, 1703, 
the Houſe of Lords reverſed the Judgment, and 
gave Judgment, that the Plaintiff ſhould recover. 
This State of the Caſe being read and ap- 


prov'd of, the Houſe came to the following Re- * 
All the Proceedings in relation to the Ayleſbury- 


ſolutions, viz. 


T is Reſolved by the Lords Spiritual and Tem- 

poral in Parliament Aſſembled, That by the 
known Laws of this Kingdom, every Freeholder, 
or other Perſon, having a Right to give his Vote 
at the Election of Members to ſerve in Parlia- 
ment, and being wilfully denied or hindered ſo to 
do by the Officer who ought to receive the ſame, 
may maintain an Action in the Queen's Courts 
againſt ſuch Officer, to aſſert his Right, and re- 
cover Damages for the Injury. 


T is Reſolved by the Lords Spiritual and Tem- 
I poral in Parliament Aſſembled, That the aſ- 
rting, that a Perſon having Right to give his 
Vote at an Election, and being hindered ſo to do 
by the Officer who ought to take the ſame, is 
without Remedy for ſuch Wrong by the ordinary 
Courſe of Law, is deſtructive of the Property of 
the Subject, againſt the Freedom of Elections, 
and manifeſtly tends to encourage Corruption 
and Partiality in Officers, who are to make Re- 
turns to Parliament, and to ſubje& the Free- 
holders, and other Electors, to their arbitrary 
Will and Pleaſure. 


I T is-Reſolved by the Lords Spiritual and Tem- 
poral in Parliament. Aſſembled, That the de- 
claring Matthew Afbby guilty of a Breach of Pri- 
vilege of the Houſe of Commons, for proſecuting 
an Action againſt the Conſtables of Ayleſbury, for 
not receiving his Vote at an Election, after he 


had in the known and proper Methods of Law 


obtain'd a Judgment in Parliament for Recovery 
of his Damages, is an unprecedented Attempt 


upon the Judicature of Parliament, and is, in 
Effect, to ſubject the Law of England to the Votes 
of the Houſe of Commons. ; 


Marti. wy Martii, 1704. Ordered, That all the 
Houſe, and 
Ordered, 


That Mr. Speaker do appoint the Printer of the ſaid Proceedings and Reports 


2& 3 A, 
T7 is Reſolved by the Lords Spiritual and 

Temporal in Parliament Aſſembled, That the 
deterring Electors from proſecuting Actions in 
the ordinary Courſe of Law, where they are de- 
prived of their Right of voting, and terrifying 
Attornies, Sollicitors, Counſellors, and Serjeants 
at Law, from ſolliciting, proſecuting, and plead- 
ing in ſuch Caſes, - by voting their ſo doing to be 
a Breach of Privilege of the Houſe of Commons, 
is a manifeſt aſſuming à Power to controul the 
Law, to hinder the Courſe of Juſtice, and ſubject 
the Property of Engliſhmen to the arbitrary Votes 
of the Houſe of Commons. 


The Declaration and Lenity of the Houſe of 
Commons to Aby, had not that Effect as might 
have been expected; for before the then follow- 
ing Seſſions, not only Execution was taken out 
upon the ſaid Judgment, but Mr. Mead brought 
Actions of like Nature for Job» Paty, John 
Oviat, Jobs Paton, Jun. Henry Baſſe, and Daniel 
Horne, five other Inhabitants of Ayle/oury, for 
being denied their Votes at the Election of Mem- 
bers to ſerve in Parliament for the ſaid Borough 
of Ayleſbury z of which Complaint being made 
2 Houſe of Commons, they proceeded as 
Ollows. 


Men, commitied by the Houſe of Commons : And 
the Report of the Lords Fournal, and Reports of 
the Conferences, and of the Free Conference. * 


 Martis 21 die Novembriss/ 1704. 
2 being made to the Houſe, That 
Robert Mead, an Attorney at Law, 


had 
proceeded in the Cauſe of A and White, and 
others, ſince the laſt Seſſion of Parliament, and 


taken the Defendants in Execution in Breach of 


the Privilege of this Houſe : | | 
Ordered, 
That the Matter of - the ſaid Complaint be 
heard at the Bar of this Houſe upon Thur/day 


Morning next. 
Ordered, ing 
That the ſaid Robert Mead do attend this 
Houſe upon Thurſday Morning net. | 
Jovis 23 die Novembris, 174. 
The Order of the Day being read for the 
hearing the Matter of the Complaint againſt Ro- 
bert Mead, an Attorney at Law, for having pro- 
ceeded in the Cauſe of Afby and White, and 
others, ſince the laſt Seſſion of Parliament, and 
taken the Defendants in Execution in Breach of 
the Privilege of this Houſe : 2 | 


That the Hearing the Matter of the ſaid Com- 

int be adjourn'd until Tueſday Sevennight. 
mes . 

That the ſaid Robert Mead do attend this 
Houſe upon Tueſday Se ven night. 

A further Complaint being made to the Houſe, 
That ſince the Reſolutions of this Houſe the laſt 
Seſſion, upon the Caſe of Aby and White, there 


ings in relation to the committed by this 


Report of the Lords Journal, and Reports of the Conferences, and of the Free Conference, be printed. 
Paul Jearell, Cl. Dom. Com. 


had 


—- 


cy 
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Breaches of Privilege commit ; 
Jobn Paty, John Oviat, John Paton, Junior, 


Paty, John Oviat, John Paton, Junior, and Henry 
Baſſe, and proſecuted by the faid Robert Mead, 
againſt the Conftables of Ayleſbury, in Breach of 
the Privilege of this Houſe : 

| Ordered. 


Thar the Matter of the faid Complaint be alſo 
heard at the Bar of this Houſe upon Tue/dey 
Sevennight. 


Ordered, 
That the ſaid Jobn Paty, Jobn Oviat, John 
Paton, Junior, and Henry Baſſe, do attend this 
Houſe wp Tueſday Sevennight. 
Ordered, 


That Copies of the original Declarations M the 

faid Actions be laid before this Houſe. 
Veneris 24. die Novembris, 1704. 
Ordered, 

That Daniel Horne, a Plaintiff in one of the 
Actions broyght againſt the Conſtables of Ayles- 
Bury, of which Complaint was made to the Houſe 
Yeſterday, do attend this Houſe upon Twe/day 
Sevennight. 


Martis g die Decembris, 1704. 
The Orders of the Day being read for the 
Hearing the Matter of the Complaints of ſeveral 
by Robert Mead, 


Henry Baſſe, and Daniel Horne, and for their at- 
tending this Houſe : The Sefjeant at Arms was 
called upon, to give an Account of what had 
been done for the Summoning of them; and he 
acquainted the Houſe, That his Meſſenger had 
been at Hleſbury, and left a Copy of the Order 
at Mr. Mead's Houſe, and at his Chamber in 
Thavies-Inn, but that he does not attend; but 
that all the other Perſons had been ſummoned, 
and do attend. 

And thereupon, Mr. Arthur Crabb was called 
for, and brought in with the Mace to the Bar; 
who ſaid: ; 

That he was Attorney for the late Conſtables 
bf Ayleſbury, in five ſeveral Actions, at the ſeve- 
ral Suits of Jobn Paty, John Oviat, Jobn Paton, 

unior, Henry Baſſe, and Daniel Horne : And that 

did ſerve Mr. Robert Mead, the 6th of March 


laſt, with the Reſolutions of this Houſe of the 


laſt Seffion of Parliament, relating to the Pro- 
etedings in the Cauſe of fſÞbby and White, and 
others, by giving him a Copy thereof, and ſhew- 
ing him the Reſolutions ſign'd by the Clerk of 
this Houſe: And that he afterwards, viz. the 


roth of June laſt, had from Mr. Mead Copies of 


five Declarations in the ſaid Actions, viz, one 
from Mr. Mead himfelf, and the other four left 
at his Houſe, which Mr. Mead afterwards own'd, 


and that he paid Mr. Mead for them all. 


Which Copies of Declarations the ſaid Mr. 
Crabb produced to the Houſe, together with 
Notice in Writing from the ſaid Mr. Mead, the 
22d of Fuly laſt, That he would try one of the 
ſaid Actions, but not the other four, at the then 
next Aſſizes. | bs 
And then he withdrew. 

And the Notice was read. 

And the Copy of the Declaration between 
Paty and White & aÞ was alſo read, and is as fol- 
loweth, + 


ii the Great Caſe of Aſhby and White. 


had been feveral new Actions brought by Jobs 
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Bucks . J Ohannes Paty queritur de Will's 

| White Ric'o Talboys Will'o Bell & 
Ricardo Heydon in Cuſtod' Mar* &c. pro eo 
Ä quod _ . — ſexto die Decembris An- 
no Regni Dom' WillieP Tertij nuper Regis 
&c. duodecimo e Cur” Cancellar — = 
Regis apud Weſtm' in Com? Mid emanavit quod-, 
dam Breve ipſius nuper Regis tunc Vic' Com” 
Bucks pred” dire&* recitando quod di nuper 
Rex de adviſamento & aſſenſu Conciliz ſui pro 
quibuſdam arduis & urgentibus negotijs eund' 
nuper Regem Statum & Defenſionem Regni ſui 
Ang' & Eccleſie Anglicane concernen' quod- 
dam Parliamentum ſuum apud Civitat* ſuam 


Paſche Anno Tertio Ante Regine. 


| Welſtm' ſexto die Februarij tunc prox' futur' te- 


neri ordinavit & ibidem cum Prelatis Magnatibus 
& Proceribus dicti Regni ſui colloquium habere 
& tractatum Idem nuper Rex eidem tunc Vic" 
Com” Bucks predictꝰ Breve precepit firmiter in- 
jungend' quod facta Proclamatione in prox Com 
ſuo poſt reception* ezuſd* Brevis tenend' de die & 
loco predict' duos Milites Gladys cinctos magis 
idoneos & diſcretos Com' pred & de qualiber 
Civitate Com' illius duos Cives & de quolibet 
Burgo duos Burgenſes de diſcretioribus & magis 
ſufficien* libere & indifferenter per illos qui hu- 
juſmodi Proclamation' interforent juxta form” Sta- 
rut? inde edit* & provif. eligi & nomina eorundem 


Militum Civium & Burgenſium fic eligend' in 


quibuſdam Indentur' inter ipſum tune Vic & illos 
qui hujuſmodi Election interforent inde conkici- 
end* licet hujuſmodi eligend' preſentes forent vel 
abſentes inſeri eoſq; ad dictos diem & locum ve- 
nire faceret Ita quod ijdem Milites plenam & 
ſufficien* Poteſtatem pro te & Communitate Com? 


illius ac dicti Cives & Burgenſes pro ſe & Com- 


munitate Civitatꝰ & Burgor* pred” diviſim .ab ip- 
ſis haber? ad faciend* & conſentiend' hijs que tunc 
ibidem de Communi Concil' dicti Regni ipſius 
nuper Regis (favente Deo) contigerent ordinari 
ſuper negotijs antedictis Ita quod pro defectu po- 
teſtat hujuſmodi ſeu propter improvidam Electi- 
on' Militum Civium aut Burgenſium pred* dicta 
negotia infecta non remanerent quoviſmodo & 
Election' ilP in plen' Com' you tunc Vic' fact 
diſtincte & aperte ſub Sigillo ſuo & Sigillis eorum 

qui Electionꝰ ill" interforent eidem nuper Regi in 
tunc Cancellar* ſua ad di& diem & locum certifi- 
caret indilate remittenꝰ eidem nuper Regi alteram 
partem Indentur* pred? eidem Brevi cons* una cum 
Brevi illo. Quod quidem Breve poſtea & ante 
predictum ſextum diem Febr' in Brevi pred* men- 
tionat* ſcil' viceſimp nono die Decemb' Anno duo- 
decimo fſup* dicto apud Burgum de Ayleſbury in 
dicto Com' Bucks cuidam Roberto Weedon 
Arm' adtunc Vic* ejuſd* Com” Bucks deliberat 
fuit in forma Juris exequend' Virtute cujus qui- 
dem Brevis predictus Robertus Weedon Vie* 
Com” Bucks pred* ut prefertur tune & ibidem 
exiſten* poſtea & ante predi&t' ſextum diem Fe- 
bruar* ſcilꝰ triceſimo die Decemb* Anno duode- 
cimo ſup* dicto apud Burgum de Ayleſbury pred? 
in dicto Com* Bucks fecit quoddam preceptum 
ſuum in Scriptis ſub Sigillo ipſius Roberti Weed- 
on Officy ſui Vic' Com' Bucks pred? Conſtabular* 
Burgi de Ayleſbury pred* direct (recitand* diem 
& locum Parliamenti pred* tenend') peginde eos 


+ This Declaration of Pa, relates to the Election of Members to firve in the Nabend e l la the 12th Year of his 
dre Majeſty's Reign, | : 4 


= 


requiren” 


136 


11 


fequiren* & eis in mandato dans quod facta Pro- 
clamatione infra Burg' pred' de die & loco in eo- 
dem Precepto recitat* cauſarent libere & indiffe- 
renter eligi duos Burgenſes Burgi ill de diſcreti- 
vribus & magis ſufficien* per ipſos qui hujuſmodi 


'Proclamatione interforent jukta form' Statut' in 


* ralib' caſub' edit” & provis & nom” dictor' Bur- 
gens? ſic elect' licet preſentes forent vel abſentes 
inſeri in quibuſd* Indentur* inter dictum Vic" & 
illos qui haberent intereſſe in hujuſm' Election? & 
quod eos venire facerent ad diem & locum in eo- 
Fs precept* recitat* Ita quod dicti Burgenſes 
- haberent plen* & ſufficien* poteſtar* pro ſe & 
Communirate Burgi pred? ad faciend* & conſen- 
tiend' ijs que tune ibidem de com* Concilio dicti 
Regni (favente Deo) contigerent ordinari ſup' 
-negotiis antedi& Ita quod pro defectu hujuſmo- 
di poteſtat' aut propter improvidam Election 
Burgenſium pred” dicta negotia infefta non rema- 
ner Et quod Electionꝰ indilate- eidem tunc Vic' 
certificarent mittend* eidem Vic' alteram partem 
Indentur predict Precept annex ut idem Vic 
eandem certificaret dicto nup* Regi in Cancellar* 
ſua ad diem & locum predict Quod quidem Pre- 
ceptum poſtea & ante predict ſextum diem Fe- 
bruarij ſcil' eodem triceſimo die Decemb* Anno 
duodecimo ſup* dict apud Burgum de Ayleſbury 
pred” in dicto Com' Bucks eiſdem Will'o White 
Ric'o Talboys Will'o Bell & Ric'o Heydon ad- 
runc & uſque ad & poſt retornꝰ ejuſdem Brevis 
Conſtabular Burgi de Ayleſbury predict' exiſten 
in forma Juris exequend' deliberat* fuit quibus 
quidem WilPo White Ric'o Talboys Will'o Bell 
& Ric'o Heydon ratione Officij ſui pred* Conſta- 
bular* Burgi pred? executio Precepti ill' de jure 
adtunc & 1bid* pertinuit Virture cujus quidem 
Precepti ac Vigore Brevis pred* Burgenſes Burgi 
pred” exiſten* in ea parte debite premoniti poſtea 
Xx ante predi&' ſextum diem Februarij ſciP ſexto 
die Jan* Anno duodecimo ſup' dicto apud Bur- 
gum de Ayleſbury pred* coram eiſdem Will'o 
White Ric'o Talboys Will'o Bell & Ric'a Hey- 
don Conſtabular* Burgi predict' aſſemblat' fuer” 
ad duos Burgenſes * Burgo ill eligend' ſecund' 
exigentiam Brevis & Precepti pred' ac duran' aſ- 
ſemblation* ill“ ad intention' ill' & antequam hu- 
juſmodi duo 1 N Virtute Brevis & Precepti 
pred* electi fuer? ſcil' die & Anno ult' ſup* dict 
apud Burg' de Ayleſbury pred* in Com' pred” 
idem Johannes Paty adtunc & ibidem exiſtenꝰ Bur- 
gen! & Inhabitan' Burgi predict & Eleemozi- 
nas ibidem non recipienꝰ ſed debite qualificat & 
intitulat* exiſten* ad ſuffragium ſuum ad eligend' 
duos Burgenſes pro Burgo pred' ſecundum exi- 
gentiam Brevis & Precepti pred dand* coram 
eiſdem Will'o White Ric'o Talboys Will'o Bell 
& Ric'o Heydon quatuor Conſtabular' Burgi ill' 


quibus tunc & ibidem debite pertinuit ad Suffra- 


gium ipſius Johannis Paty de & in premiſſis capi- 
end* & allocand' parat' fuit & obtulit ſuffragium 
ſuum dare pro eligend' Thomam Lee Bar* & Si- 
mon Mayne Ar* duos Burgenſes pro Parliamento 
ill” Virtute & ſecundum 5 4 Brevis & Pre- 
cepti pred? ac ſuffragium ĩpſius Johannis Paty ad- 
tune & ibidem de jure debuit admitti & pred” 
Will'us White Ric'us Talboys WilPus Bell & 
Ric'us Heydon fic Conſtabular* Burgi pred” tunc 
& ibidem exiſtenꝰ adtunc & ibidem 
per - Johan' Paty ad ſuffragium ipſius Johan 
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Paty pred” in premiſſis recipiend* & allocand' ij- 
dem tamen WilPus White Ric'us Talboys Wil. 
us Bell & Ric'us Heydon adtunc & ibidem ut 
prefertur Conſtabular Burgi pred' exiſten* pre- 
miſſorum non ignari ſed machinan' & fraudulent* 
& malitioſe intenden* eundem Johan' Paty in hac 
parte dampnificare & de Privilegio ſuo de & in 
premiſſis pred” impedite & totalit' fruſtrare eun- 
dem Johan' Paty ſuffragium ſuum in ea parte dare 
adtunc & ibidem obſtrutr? & adtunc & ibidem 
penitus recuſaver* ad eundem Johan' Paty ſuffra- 
gium ſuum pro eligend* duos Burgenſes pro Bur- 
o ill' ad Parliament pred” dare permittend* ac 
uffragium ipſius Johan Paty pro Electione ill 
non receper* neqz allocaver* Ac duo Burgenſes 
de Burgo ill* r Parliament' pred” (predicto Jo- 
hanne Paty fic ut prefertur exclus”) ſine aliquo 
ſuffragio ipſius Johannis Paty adtunc & ibidem 
Virtute Brevis & precepti pred* electi fuer in 
enervation* pred* Privileg pred* Johannis Paty de 
& in piemiſſis pred' Unde idem Johannes Paty 
dicit quod ipſe deteriorat* eſt & dampnum habet 
ad valentiam ducentar* lib* ac inde producit Sec- 


tam &c. 
J. Tomſon pro Quer. 
Crab per Ja. Cloſe pro Def] Pleg bee. 
The other Declarations were: « 
3. . | (Dom Ray &@ 
obannes Paton, Jun. I 4 Conſtabul- 
Henry Baſſe, . Verſes lar Burgi de 
Daniel Horne, Ayleſbury. 


And, mutatis mutandis, were the ſame with 
2 1 Declarations againſt White and o- 
ers * - = 


| ; | 
Then the ſaid John Paty, Jobn Oviat, Jobs 
Paton, Junior, Henry | Baſſe, and Daniel Horne, 
were ſeverally called into the Bar, and examined, 
and then withdrew. | q 
.. _ Reſolved, | | | 
That it appears to this Houſe, That Fobn - 
Pag of Ayleſoury has been guilty of commencing 
and proſecuting an Action at Common Law 
againſt Villiam White, and others, late Conſtables 
of Ayl:ſbury, for not allowing his Vote in the 
Election of Members to ſerve in Parliament, 
contrary to the Declaration, in high Contempt of 
the Juriſdiction, and in Breach of the known Pri- 
vileges of this Houſe. aun 


r f . 
t it a to this Houſe, That Joby 
Oviat of Ayleſbury has been guilty of — 
and ſecuting an Action at Common Law 
again the late Conſtables of Azle/oury, for not 
allowing his Vote in the Election of Members to 
ſerve in Parliament, contrary to the Declaration, 
in high Contempt of the. Juriſdiction, and in 
Breach of the known Privileges of this Houſe. 
._ __ Reſobved, i re} Mt Ae Fe h 

That it appears to this Houſe, That Jabn 
Paton, Junior, of Ayleſbury, has been guilty of 
commencing and proſecuting an Action at Com- 
mon Law againſt the late Conſtables of Ayleſbury, 
for not allowing his Vote in the Election of 
Members to ſerve in Parliament, 


Declaration, in high Contempt of the. es 


Uh 68k 


- 


170 =4. iu ibe Great Caſe of Aſhby and White. 


tion, and in Breach of the known Privileges of 


this Houſe. 
Reſolved, . 
That it ap to this Houſe, That Henry 
Baſſe of * any has been guilty of commen- 
cing and proſecuting an Action at Common Law 
inſt the late Conſtables of Ayle/bury, for not 
lowing his Vote in the Election of Members 
to ſerve in Parliament, contrary to the Declara- 
tion, in high Contempt of the Juriſdiftion, and 
in Breach: of the known Privileges of this 
Houſe. x 
Reſobved, 
That it a to this Houſe, That Daniel 
Horne of Ps 1 ory has been guilty of commen- 
cing and proſecuting an Action at Common Law 
inſt the late Conſtables of Aylebury, for not 
owing his Vote in the Election of Members 
to ſerve in Parliament, contrary to the Declara- 


tion, in high of the Juriſdiction, and 
in Breach of the known Privileges of this 
Houſe. | 

Reſolved, 


That it appears to this Houſe, That Robert 
Mead has been guilty of ſoliciting and proſecu- 
ting (as Attorney at Law) divers Actions . at 
Common Law againſt William White and others, 
late . Conſtables of Ayleſbury, for not allowing 
divers Votes in the Election of Members to 
ſerve in Parliament, contrary to the Declaration, 
in high Contempt of the Juriſdiction, and in 
Breach of the Privileges of this Houſe: 
Oraered, | 

That the ſaid John Paty be, for his ſaid Of- 
fence, committed Priſoner to her Majeſty's Goal 
of Newgate; and that Mr. Speaker do iflue his 
Warrant accordingly. | 


ed, LR 
That the ſaid Jahn Oviat be, for his ſaid Of- 
fence, committed Prifoner to her Majeſty's Goal 
of Newgate; and that Mr. Speaker do iſſue his 


* 


Warrant accordingly. 


Ordered, 7 | 
That the ſaid Joby Paton Junior be, for his 
id Offence, committed Priſoner 'to her Maje- 
ho Goal of Newgate; and that Mr. Speaker do 
That the ſaid Henry Baſſe be, for his ſaid Of- 
fence, committed Priſoner to her Majeſty's Goal 
of Newgate; and that Mr Speaker do iſſue his 
Warrant accordingly. 
Ordered, TY | 
That the ſaid Danie! Horne be, for his ſaid 
Offence, committed Priſoner to her Majeſty's 
Goal of Newgate z and that Mr. Speaker do iſſue 
his Warrant accordingly. It a 
- Ordered, | | 
That the Serjeant at Arms attending this 
Houſe -do take care that the faid Warrants be 
executed. 1 50 
Ordered, | 
That the ſaid Robert Mead be, for his faid 
Offence, taken into the Cuſtody of the Serjeant 
at Arms attending this Houſe. - | 
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Jovis 1 die Februatii, 1704. 


Ordered, | 
That the Keeper of Newgate do to morrow 
Morning vring to this Houſe Jobn Paty, Fobn 
Oviat, John Paton Junior, H Baſſe and Da- 
nel Horne, committed by this Houſez and that 
Mr. Speaker do iflue his Warrant or Warrants 
accordingly. | | 


Veneris 2 die Februarii, 1704. 


The Houſe being informed, That the Keeper 
of Newgate attended (according to Order) with 
John Paty, John Oviat, Jobn Paton Junior, Henry 
Baſſe, and Daniel Horne, committed by this Houſes 


- ſeveral of them were ſeverally called in and ex- 


amined, and then withdrew. 

And alſo the Keeper and his Clerk, and Turn- 
key, and one Edward Hill, were called in and 
examined, and then withdrew. '- - — 

Ordered, . 

That the ſaid John Paty, John Oviat, Jobn 
Paton Junior, Henry Baſſe, and Daniel Horne, 
be remanded Priſoners to her Majeſty's Priſon of 
Newgate; and that Mr. Speaker do iſſue his 
Warrants accordingly. | 


Sabbati 24 die Februarii, 1704. 


The Houſe being informed, That there have 
been Endeavours to bring a Writ of Error on 
the Proceedings in the Court of Queen , Bench, 
upon a Habeas Corpus granted there for the Per- 
ſons committed by this Houſe to Newgate for 
Breach of their Privilege, and thereby to bring 
the Commitments of this Houſe under the Exa- 
mination of the Houſe of Peers“: ks 

Reſolved, | 
That an humble Addreſs be preſented to her 
Majeſty, humbly to lay before her Majeſty the 
undoubted Right and Privilege of the Commons 
of England, in Parliament aflembled, to commit 
for Breach of Privilege; and that the Commit- 
ments of this Houſe are not examinable in 
other Court whatſoever: And that no ſuch Writ 
of Etror was ever brought, nor doth any Writ 
of Error lie in this Caſe. And that as this Houſe 
hath expreſſed their Duty to her Majeſty, in 
giving . to all the Supplies, ſo they have 
an entire Confidence in her Majeſty's Goodneſs 
and Juſtice, That ſhe will not give Leave for the 
bringing any Writ of Error in this Caſes 
which will tend to the overthrowing the un- 
doubted Rights and Privileges of the Commons 
of England. 


Ordered, | 
That the ſaid Addreſs be preſented to her 


Majeſty by ſuch Members of this Houſe as are 
of her Majelty's moſt Honourable Privy Council. 


That whoever has abetted, promoted, coun- 
tenanced, . or aſſiſted the Proſecution of the ſeveral 
Writs of Habeas Corpus, brought for the Priſon - 
ers commirted . by this H and ſince their 
being remanded have endeavoured the procuring 
Writs of Error, are guilty of conſpiring to make 


. What intenſe the Commons yet more, was the Behaviour of Jeb Pag and Jobn Oviat, two pF the Prifoners, who think- 


ing themſelves d in their remanded to N, 
but they made the 


Vox. Vin. | 


wronge ate, humbly 
the Judgment of the Court of Queen - Bench before her Majeſty in P 
Petitions, Votes, Annals of Queen Anne, Vol. 3. P. 188; 


itioned the Queen for a Writ of Error, in order to brin 
ent. The Commons were no ſooner informed of 


— 


R. wy 2 aDif- 
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a Difference between the Lords and Commons 
in Parliament aſſembled, are Diſturbers of the 
Peace of the Kingdom, and have endeavoured, 
as far as in them lay, to overthrow the Rights 
and Privileges of the Commons of England in 
Parliament Aſſembled, 


Ordered, 

That a Committee be appointed to examine 
what Perſons have been concerned in ſoliciting, 
proſecuting, or pleading, upon the Writs of 
Habeas Corpus, or Writs of Error, on the behalf 
of the Perſons committed to Newgate for Breach 
of the Privilege of this Houſe; or what other 
Perſons have promoted or abetted the ſame. 

And a Committee was accordingly appointed; 
and that they do meet this Afternoon, as ſoon as 
the Houfe is riſen, in the Speaker's Chamber, 
and have Power to ſend for Perſons, Papers, and 
Records; and to ſit de die in diem. 


Lune 26 die Februarii, 1704. 


Mr. Secretary Hedges acquainted the Houſe, 

That their Addreſs of Saturday laſt, in relation 
to the Writs of Error therein mentioned, having 
been preſented to her Majeſty, according to 
Order, her Majeſty was pleaſed to give this 
gracious Anſwer; viz. 


Her Majeſty is much troubled to find the Houſe 
of Commons of Opinion, That her granting the 
Writs of Error, mentioned in their Addreſs, is 
againſt their Privileges, of which her Majeſty will 
always be as tender as of ber oun Prerogative; 
and therefore the Houfe of Commons may depend, 
Ber Majeſty will not do any thing to give them any 
Juſt Occaſion of Complaint : But this Matter, rela- 
ting to the Courſe of judicial Proceedings, being of 
the bigheſt Importance, her Majeſfly thinks it neceſſary 
to weigh and conſider very carefully what may be proper 
for her to do in a thing of ſo great a Concern. 


Reſolved, That this Houſe will take her Ma- 
jeſty's Gracious Anſwer into Conſideration to 
morrow Morning. | | ; 

The Earl of Dyſert reported from the Com- 
mittee appointed to examine what Perſons have 
been concerned in ſoliciting, proſecuting, or 
pleading upon the Writs of Habeas Corpus, or 
Evrits of Error, on the behalf of the Perſons 
committed to Newgate for Breach of the Privi- 
leges of this Houſe, or what other Perſons have 
promoted or abetted the ſame, the Matter as it 
appeared to them; which they had directed him 
to report to the Houſe, which he read in his 
Place, and afterwards delivered in at the Clerk's 
Table, where the ſame was read, and is as fol- 
loweth. f 

Upon the Examination of ſeveral Perſons, it 
appeared to the Committee, That Mr. Alexander 
Denton (afterwards Mr. Juſtice Denton) moved in 
the Court of Queen s- Bench for the Writs of Habeas 
Corpus, on behalf of the Perſons committed to 
Newgate for Breach of the Privileges of this 
Houſe *. | 

That Mr. Serjeant Hook moved in the Court 
of Queen Bench, to ſhorten the Day for the 
Return of the ſaid Writs. 


That Mr. Francis Page (afterwards Mr. Juſtice 
for the ſaid Breach of Privilege, taken into the 


ments on the Habeas Corpu are inſerted after theſe Proceedings, that there may be no Interruption in the Pro- 


Page) Mr. James Mountague, Mr. Nicholas Lech- 


The A 


ceedings of the Houſe of Commons, 


mere, arid Mr. Alexander Denton, pleaded on the 
Returns of the faid Writs, n 
That Mr. James Mountague (late Lord Chief 
Baron) and Mr. Nicholas Lechmere (late Lord 
Lechmere) attended as Council at the Lord Chief 
Juſtice Holt's Chamber, to conſider what Entry 
ſhould be made of the Remitlitur. | 
Hollingſhead, a Meſſenger attending this Houſe, 
informed the Committee, That he endeavoured 
to ſerve the Summons upon Mr. Lee of Clement”s 
Inn; but not meeting with him, he ſhewed his 
Clerk the original Order of Summons, which his 
Clerk refuſed to read; thereupon he offered him 
a Copy of it, which he refuſed to receive: How- 
ever, he left the Copy in Mr. Lees Chamber. 
Kingham, another Meſſenger, informed the 
Committee, He had perſonally ſerved 
Harris with the Order of Summons, and he ſaid 
he would attend: But neither Lee nor Harris 
attended the Committee according to the Sum- 
mons of the Committee. Fig: 


Reſolved, That it appears to this Houſe, That 
Mr. Lee, of Clement's Inn, having been ſummon- 
ed to attend a Committee of this Houſe, ' and 
not 2 thereupon, is guilty of a Con- 
tempt and Breach of the Privilege of this 
Houfe. 

Ordered, That the ſaid Mr. Lee be, for his 
ſaid Contempt and Breach of Privilege, taken 
into the Cuſtody of the Serjeant at Arms at- 
tending this Houſe. 

Reſolved, That it appears to this Houſe, That 
Harris having been ſummoned to at- 
tend a Committee of this Houſe, and not at- 
trending thereupon, is guilty of a Contempt and 
Breach of the Privilege of this Houſe. © 

Ordered, That the ſaid Harris be, for 
his ſaid Contempt and Breach of Privilege, taken 
into the Cuſtody of the Serjeant at Arms attend- * 
ing this Houſe. | * 

A Motion being made, and the Queſtion — 

ut, That the further rr rants. of the ſai 
eport be adjourned till to morrow Morning: 
It paſſed in the Negative. * 

Then a Debate ariſing upon the faid Report, 
and the Time being come for the Houſe to at- 
tend her Majeſty, as ſhe had appointed, with an 
Addreſs: . | 

Reſolved, That the Debate be adjourned, 

Reſolved, That the Debate be adjourned till 
Six a Clock in the Evening. * 14) 


1 Poſt Mis. 
The Houſe reſumed the adjourned Debate 


Ul 


upon the Report from the Committee appointed 


to examine what Perſons: have been concerned in 
ſoliciting, proſecuting, or pleading upon the 
Writs of Habeas Corpus, or Writs of Error, on 
the behalf of the Perſons committed to Newgaze 
for Breach of the Privilege of this Houſe, or 
2 at other Perſons have promoted or abetted the 

Reſolved, That Mr. Francis Page, in pleading 
_ the Return of the Habeas Cerpus, on behalf 
of the Priſoners committed by this Houſe, is 
guilty of a Breach of the Privilege of this Houſe. 

Ordered, That the ſaid Mr. Francis Page be, 


Cuſtody 


= 
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Cuſtody of the Serjeant at Arms attending this 
Houſe. 

Reſolved, That Mr. James Mountague, in plead- 

ing upon the Return -of the Habeas Corpus, on 
the behalf of the Priſoners committed by -this 
Houſe, is guilty of a Breach of the Privilege of 
this Houſe. 
Ordered, That the ſaid Mr. James Mountague 
be, for the ſaid Breach of Privilege, taken into 
the Cuſtody of the Serjeant at Arms attending 
this Houſe: _ | 

Reſolved, That Mr. Nicholas Lechmere, in plead- 
ing upon the Return of the Habeas Corpus, on 
the behalf of the Priſoners committed by this 
Houſe, is guilty of a Breach of -the Privilege of 
this Houſe. | 

Ordered, That the ſaid Mr. Nicholas Lechmere 
be, for the ſaid Breach of Privilege, taken into 
the Cuſtody of the Serjeant at Arms attending 
this Houſe. 

| Reſolved, That Mr. Alexander Denton, in pleading 
upon the Return of the Habeas Corpus, on the behalf 
of the Priſoners committed by this Houſe, is guilty 
of a Breach of the Privilege of this Houſe. 

Ordered, That the ſaid Mr. Alexander Denton 
be, for the faid Breach of Privilege, taken into 
- the Cuſtody of the Serjeant at Arms attending 
this Houſe. 
Ordered, That Jobn Paty, Priſoner in New- 
75 by Order of this Houſe, for a Breach of the 
Privilege of this Houſe, be diſcharged from his 
ſaid Confinement there, and immediately remo- 
ved and delivered over into the Cuſtody of the 
Serjeant at Arms attending this Houſe. Fe 
. Ordered, That Jobn Oviat, Priſoner in New- 
gale by Order of this Houſe, for a Breach of the 

rivilege of this Houſe, be diſcharged from his 
ſaid Confinement there, and immediately remo- 
ved and delivered over into the Cuſtody of the 
Serjeant at Arms attending this Houſe. 

Ordered, That John Paton Junior, Priſoner in 


Newgate by Order of this Houſe, for a Breach 
of the Privilege of this Houſe, be diſcharged 


from his ſaid Confinement there, and immediate- 

ly removed and delivered over into the Cuſtody 

of the Serjeant at Arms attending this Houſe. 

_ Ordered, That Henry Baſſe, Priſoner in New- 
ate by Order of this Houle, for a Breach of the 
rivilege of this Houſe, be diſcharged from his 

ſaid Confinement there, and immediately removed 

and delivered over into the Cuſtody of the Serjeant 
at Arms attending this Houſe. 

Ordered, That Daniel Horne, Priſoner in New- 
gate by Order of this Houſe, for a Breach of 
the Privilege of this Houſe, be diſcharged from 
his ſaid Confinement there, and immediately re- 
moved and- delivered over into the Cuſtody of 
the Serjeant at Arms attending this Houſe. 

_ Ordered, That Mr. Speaker do iſſue his War- 

rants for the Removal and Delivery over of the 

ſaid Jobn Paty, Fobn Oviat, Jobn Paton, Junior, 

Henry Baſſe, and Daniel Horne, into the Cuſtody 

of the Serjeant at Arms attending this Houſe. * 


Martis 27 die Februar, 1704. 


The Houſe calling upon the Serjeant to give 
an Account what he had done in Execution of 


_ * Tho” the Commons had reſolved before to take Her Majeſty's Anſwer into Conſideration, 
t the Writs of Error, whereby the Five Ayle/bury-Men might be 


Majeſty ſhould 
ord them to be removed from Newgate, and taken into the Cuſtody of their Serjeant at 
Severity and Terror, as, have been ſeldom exerciſed 


Midnight, with ſuch Circumſtances 
A of Qycen Anne, Vol. 3. p. 189. 
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the Orders of this Houſe made Yeſterday, he 
gave the Houſe an Account thereof accordingly, 
as followeth, viz. : 
That he had received into his Cuſtody the 
five Perſons which were committed. to Newgate, 
this Morning, and had found Mr. James Moun- 
tague at his own Houſe, and taken him into his 
Cuſtody ; but that he ſhewed a Protection from 
the Houſe of Lords, upon the Petition of the 
ſaid Perſons, by which the ſaid Mr. Mountague 
and Mr. Page, Mr. Lechmere and Mr. Denton, 
and William Lee and John Harris (who were 
Yeſterday ordered to be taken into Cuſtody) were 
aſſigned Council and Attornies for the ſaid Per- 
ſons, and protected by the Houſe of Lords; 
and that all Officers, Serjeants at Arms, and 
other Perſons, were thereby forbid to meddle 
with them; with which Mr. Serjeant told Mr. 
Mountague he would acquaint this Houſe. 
» That he had alſo like to have taken Mr. M- 
cholas Lechmere, but that he got out of his 
Chamber in the Temple, two Pair of Stairs high, 
at the back Window, by the help of his Sheets 
and a Rope; and that the ſaid Harris was alſo 
taken into Cuſtody ; but that Mr. Page and Mr. 
Denton, and Mr. Lee, were not then found. 
Ordered, That ſome Members be appointed 
to ſearch the Journals of the Houſe of Lords, 
what Proceedings have been in that Houſe, in 
relation to the five Perſons committed to Net- 
gate for Breach of the Privilege of this Houſe 
and report the ſame to the Houſe. 
And ſome Members were appointed -accord- 


1 he Orders of the Day being read : 
Ordered, That the Conſideration of her Maje- 
ſty's Gracious Anſwer to the Addreſs of thi 
Houſe of Saturday laft, relating to the Writs of 
Error therein mentioned, be adjourned till to 
morrow Morning. l 


Mercurii 28 die Februarii, 1704. 


Mr. Bromley reported, That the Members ap- 

inted to a Journals of the Houſe 5f 

ords, what Proceedings have been in that 
Houſe, in relation to the five Perſons commit- 
ted to Newgate for Breach of the Privilege of 
this Houſe, had ſearched the ſame accordingly, 
and had taken thereout what they found relating 
to the ſame; and alſo Copies of two Petitions 
of the ſaid Perſons; which he read in his Place, 
and afterwards delivered in-at the Table, where 
the ſame were read, and are as follow, viz. 


Die Lune 26 Februarii, 1704. - 


Upon reading the Petition of Daniel Horne, 
Henry Baſſe, and Jobn Paton, Jun. as alſo the Pe- 
tition of Jabn Paty, and Jobn Oviat, Priſoners 
in Newgate, in relation to ſome Proceedings for 
obtaining the Writs of Error, and praying (a- 
mongſt other Things) the Protection of this 
Houſe for their Council and Agents: 

It is Ordered by the Lords Spiritual and Tem- 

ral in Parliament Aſſembled, That the ſaid 
Peritions ſhall be taken into Conſideration to 
Morrow at Twelve o' Clock, and all the Lords 
ſummoned to attend; as alſo the Judges in 


E 
mpriſonment, 

3; which Order was ex at 
towards the greateſt Offenders. 


| Town, 
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Town, who are to come FR to ſpeak to gal 


the Point, Whether a Writ of Error be a Writ 
of Right, or a Writ of Grace? And that the 
Petitioners have Notice, That when they ſend to 
this Houſe the Names of - their Council and 
Agents they deſire to be protected, they ſhall 
have the Protection of this Houſe for them. 

In Purſuance of the Order of this Day made, 
Daniel Horne, Henry Baſſe, — Paton, Jun. John 
Path, and John Oviat, Priſoners in Newgate, ſent 
the Names of their Council and Agents, viz, 


James Mountague, Eſq; 


Nicholas Lechmere, + 
Francis Page, 

William Lee, : 

Jobn Harris, } Attornies at Law. 


Whereupon, | 9 2 

It is Ordered by the Lords Spiritual and Tem- 

| in Parliament Aſſembled, That James 
— Eſq; Niebolas Lechmere, Alexander 
Denton, and Francis Page, Counſellors at Law, 


and William Lee, and John Harris, Attornies at - 


Law, ſhall, and they have hereby the Protection 
and Privilege of this Honſe, in the adviſing, ap- 
plying for, and proſecuting the ſaid Writs of 
rror; and that all Keepers of Priſons, and 
Goalers, and all Serjeants at Arms, and other 
Perfons whatſoever, be, and they are hereby (for, 
or in reſpect of any the Cauſes aforeſaid) ſtrictly 
prohibited from arreſting, impriſoning, or other- 
wiſe detaining or moleſting, or charging the ſaid 
James Mountague, Eſq; Nicholas Lechmere, Alex- 
ander Denton, Francis Page, William Lee, and 
John Harris, or either of them; as they and 
2 of them will anſwer the contrary to this 
— | 


To the Right Honourable the Lords Spiritual and 
Temporal, in Parliament Aſſembled. + 


The humble Petition of Daniel Horne, Henry 
| Baſſe, and John Paton, Jun. 
 Sheweth, | | 
HAT your Petitioners havirig a Right to 
"| Vote at the Election of Members to ſerve 
m Parliament for the Borough of Ayleſbury, were 
refuſed their Votes, to their great Wrong and 
Damage. 

That the Lords having given Judgment in the 
Caſe of Aſbby and White, viz. That by the known 
Laws of this Kingdom, every Freeholder, or 
other Perſon, having a Right to give his Vote at 
the Election of Members to ſerve in Parliament, 
and being ages 4 denied or hindered fo to do 
by the Officer who ought to receive the ſame, 
may maintain an Action in the Queen's Courts 
againſt ſuch Officer, to aſſert his Right, and re- 
cover Damages for the Injury; your Petitioners 
thereupon brought the like Actions in their own 
Caſes. 

That they have for ſo doing been committed 
to Newgate, by Virtue of a Warrant froth the 
Speaker of the Houſe of Commons. 7 
That your Petitioners have endeavoured to ob- 
tain their Liberty by ſuch legal Methods as by 
their Council they have been adviſed, without 
Succeſs ; ſo that they have been deprived of their 
Liberty for about Twelve Weeks, for no other 
Reaſon, but the endeavouring to purſue their le- 


et. Proceedings in the Houſe of Commons, 2 &7 A; 


Remedies, according to the Judgment of 
this Honourable Houſe. 
Wherefore your Petitioners humbly beſeech 
your Lordſhips to take the Premiſſes into 
Conſideration, and to do therein as to your 
great Wiſdoms you ſhall think fit. 


— Putitioners, as in Duty bound, 
ſhall ever Pray, &c. N : 
Daniel Horne, 

Henry Baſſe, 


John Paton, un. 
is + Mork. 


To the Right Hotouta3le the Lords Spiritual and 
. Temporal, in Parliament Aſſembled. | 


The humble Petition of John Paty, and John 
* 26 Oviat. : 
Sheweth, 
HAT your Petitioners having Right to 
Vote at the Election of Members to ſerve 
in Parliament for the Borough of Ayle/bury, were 
refuſed their Votes, to their great Wrong and 
Damage. | | 
That the Lords having given Judgment in the 
Caſe of Aſhby and M bite, viz. That by the known 
Laws of this Kingdom, every Freeholder, of 
other Perſon, having a Right to give his Vote at 
the Election of Members to ſerve in Parliament, 
and being wilfully denied or hindered ſo to do 
by the Officer who onght to receive the ſame, 
may maintain an Action in the Queen's Courts 
againſt ſuch Officer, to aſſert his Right, and re« 
cover Damages for the Injury; your Petitioners 
888 brought the like Actions in their on 
aſes. N | 
That they have for ſo doing been committed 
to Newgate, by Virtue of Warrants from the 
Speaker of the Houſe of Commons, Copies 
whereof are annexed. a "FS 
3 ty did, oy 2 Advice of their Coun- 
cil, on the zth this Inſtant February, 
move for their Writs of Habeas Curpus, directed 
to the Keeper of Newgate, to briig your Petiti- 


oners before Her Majeſty's Court of Queen 


Bench: Whereupon, the ſaid Court, viz. Mr. 
Juſtice Powell, Mr. Juſtice Powys, and Mr. Jus 
ſtice Gox/d, did grant the ſaid Writs, directing 
the ſame to be made returnable on the toth Day 
of February afareſaid, notwithſtanding that your 
Petitioners ſaid Council did inſiſt, That the ſame 
was an unuſual Return, and prejudicial to your 
Petitioners ; on which ſaid Day of Return, 

Petitioners Council did argue on their Behalf, 
That by Law they ought to be diſcharged; but 


by the Opinion of the ſaid three Judges 
were remanded to the faid Prifon. + 1 5 7 
That your Petitioners being thereupon adviſed, 


there was a manifeſt Error in the ſaid Judgment, 
and that they were properly relievable by bring- 
ing a Writ of Error returnable before Her Ma- 
jeſty in this High Court of Parliament, they did 
ſeverally exhibit their Petitions to Her Majeſty, 
ſetting forth the Proceedings upon the ſaid Writs 
of Habeas Corpus; and humbly pray'd, That a 
Writ of Error might be granted to them re- 
ſpectively returnable in this High Court. 
That your Petitioners have not been able as 
yet to obtain Her Majeſty's Warrant for autho- 
riſing the Curſitor to make out the ſaid Writs of 
Error, as is uſual in ſuck Caſes, er 


—_ 
ſhall ſeem juſt: And your Petitioners do 


SG oe  . >*2 


Aud your hor Ditty bound, 
2 0"; full ever pr £4160 (Li bn. 
gg ® John.Paty, 
| * s H Mark. 
ohn Oviat, 
5a Hi © Mark. 
The Dates: of che Warrants annexed to the Pe- 
s n o: tition. 3.41 
"Marti g "die Decembris; 1704, for John Oviat: 
* Peneris 2 die Februarit, 1704. Dio. 
Martis 5 die Decembris, 1704. for Jobn Paty: 
© Veneris 2 die Februarii, 1704. Dito. 
©" The Serjeant at Arms being called upon to give 
* an Account what he had done purſuant to the 
Orders of the Houſe of Monday laſt; ſince the 
Account he gave Yeſterday : 7 41 
He gave the Houſe an Account accordingly; 
That he had found Mr. Denton at his own Cham- 
ber, 8g had him in Cuſtody z but that he could 
nor the other Perſonns. 19111 
A Meſſage from the Lords, by Mr. Juſtice 
Trach, and Mr. Baron Smith. 
Mr. Speaker. The Lords deſire a preſent Con- 
ference with this Houſe in the Painted Chamber, 


5 Fn. * 
a * # 3 4 *% 4 1 CY 
[ M44 uM * : 4 N 


about ſome antient fundamental Liberties of the 


„„ ont ah bt * os 
- Reſolved, That this Houſe doth agree to meet 
the Lords at a preſent Conference as deſired. 
And. the Meſſengers were called in again, and 
Mr, Speaker acquainted them therewith. | 
Ihen Managers were appointed, who went to 
„ itn ont 2s 
——_- And being returned, © 777 : g of 
The Lord Marquis of Hartingion reported the 
Conference, and that it was managed by the Earl 
of Sunderland, who expreſſed himſelf as follow- 


a the Lords have defired this Conference with 
the Houſe of Commons, in order to a yood Correſpond- 
ence. between the Two Hanſes, which they will al- 
ways endeavour to preſerve. When either Houſe of 
Parliament have apprehended the Proceedings of the 
other to be liable to Exception, the antient Parlia- 
mentary Method has been to aſk a Conference, it being 
ever ſuppoſed, that when the Matters are fairly laid 


open, and debated, that which may have been amiſs, 


vill be refiified, or elſe the Houſe that made the Ob- 
Jettions will be ſatisfied, that their Complaint was not 
well grounded 5 


K 8 | 
Such Hopes as theſe have induced the Lords to 
cammand us to acquaint you, That upon Confidera- 


of John Paty, 
| Houſe of Lords, That they have been Priſoners in 
* 9 about + Twelve Weeks, upon ſeveral 
l. ” 


« r 


ee was contr: 


„ not warranted 


by them reſpettively fince their ſaid Commitment, in 
order to obtain their Liberty, and praying the Conſi- 
deration of the Houſe of Peers upon the whele Mat- 
ter; and alſo upon Conſideration of a printed Pas 
Per, entitled, The Votes of the Houſe of Com- 
mons, figned with the Speaker's Name, and dated 
the 24th of this Inflant February; the» Houſe of 
Lords found themſelves obliged to come to ſeveral 
Reſolutions, which they have commanded us to com- 
municate to you at this Conference; and are as 
follows : + : 


i. © Tt is Reſolved by the Lords Spiritual and 
+ Temporal in Parliament Aſſembled, That 
neither Houſe of Parliament hath any Power, 
* by any Vote, or Declaration, to create to 
« themſelves any new Privilege that is not war; 
* ranted by the known Laws and Cuſtoms of 
* Parliament. n 
Reſolved, 5 0 s OR IH 7 
2. That every Freeman bf England, who 
** apprehends himſelf to be injured, has a Right 


to ſeek Redreſs by Action at Law; and that 


the Commencing and Proſecuting an Action at 
+ Common Law; againſt any Perſon, (not enti- 
„ tuled to Privilege of Parliament,) is no Breach 
% of the Privilege of Parliament. I 
Reſolved, 1 | i 
3. That the Houſe of Commons, in com- 
% mitting to Newga/e, Daniel Horne, Henry Baſſe; 
2 Jobn Paton, Junior, Jahn Paty and Jobn 
l » for Commencing and Proſecuting an 
Action at Common Law, againſt the late 
«*« Conſtables of Ayleſbury, for not allowing their 
Votes in Election of Members to ſerve in 
« Parliament, upon Pretence that their ſo daing 
to a Declaration, a Contempt 
« of the Juriſdiction, and a Breach of the Pri- 
« vilege of that Houſe, have aſſumed to them- 
< ſelves alone a Legiſlative Authority, by pre- 
« tending to attribute the Force of a Law to 
& their Declaration, have claimed a Juriſdiction 
the Conſtitution, and have 
« aſſumed a new Privilege, to which they can 
« ſhew no Title by the Law and Cuftom of Par- 
„ Trament; and have thereby, as far as in them 
lies, ſubjected the Rights of Englibmen, and 
the Freedom of their Perſons, to the arbitrary 


Votes of the Houſe of Commons. 


Reſobved, 2 
4. That every Engliſbman, who is imprt- 
ſoned by any Authority whatſoever, has ah UN- 


« doubted Right, by his Agents, or Friends, to 


apply for, and obtain a Writ of Habeas Corpus, 


in order to proture his Liberty by due Courſe 


„ of Law. 
tion of the Petition of Daniel Horne, Henry Baſſe, - 

and John Parton, Junior, and alſo of the Petition 
John Oviat, complaining to the 


Reſolved, , | ' 
5. * That, for the Houſe of Commons to 
* cenſure, or puniſh any Perſon, for aſſiſting a 


«© Priſoner to procure a Writ of Habeas Corpus, 


deter Men from 


or by Vote, or I to 
0 ſoliciting, 


Houſe of Commons, 2 3 A. 


142 vr, Proceedings in the 


* ſoliciting, proſecuting, and pleading upon ſuch 
de Writ — Habeas Corpus, in Behalf of fych 
% Priſoner, is an Attempt of dangerous Conſe- 
& quence, a Breach of the many good Statutes 


« provided for the Liberty of the Subject, and 


<« of pernicious Example, by denying the neceſ- 
& fary Aſſiſtance to the Priſoner, upon a Com- 
&© mitment of the Houſe of Commons, which 
has ęver been allowed upon all Commitments 
« by any Authority whatſoever, 
Reſolved, | | 

6. * That a Writ of Error is not a Writ of 
% Grace, but of Right, and ought not to be de- 
* nied to the Subject, when duly applied for, 
* (though at the Requeſt of either Houſe of Par- 
“ liament,) the Denial thereof being an Obſtruc- 
« tion of Juſtice, contrary to Magna Charta. 


In theſe Reſolutions, the Houſe of Lords have eu- 
preſſed that Regard and Tenderneſs which they have 
always had, and will ever maintain for the Rights of 
the People of England,” and for the Liberties of their 
Perſons; and alſo their Zeal againſt all Innovations 
to the Prejudice of the known Courſe of Law, where- 
upon the Happineſs of our Conſtitution does depend: 
And they bope that, upon Recolleftion, the Houſe of 
Commons will be of the ſame Opinion in all the Par- 
Lordſhips therein. 

TT "NR "Is 

That the ſaid Report be taken into Conſidera- 
tion To-morrow Morning. 


ticulars Reſolved by the Lords, and agree with their 


I Jovis 1 Die Marti, 1704. 
The Houſe, (according to Order,) proceeded 
to take into Conſideration the Report from the 
Conference with the Lords Yeſterday. : 
* Ordered, ; s, 
That it be referred to the Managers that ma- 
naged the laſt Conference, to draw up what is 
Proper to be offered to the Lords at the next 
- Conference; and that they do withdraw into the 
Speaker's Chamber, and do Sit 4 Die in Gen, 
and have Power to ſend for Perſons, Papers, and 
Records. , 


Sabbati 3 Die Marti, 1704. 


The Earl of Dyſert reported from the Com- 
mittee appointed to examine what Perſons have 
been concerned in ſoliciting, proſecuting, or 
838 upon the Writs of Habeas Corpus, or 
Writs of Error, on the Behalf of the Perſons 
committed to Newgate for Breach of the Privi- 
leges of this Houſe, or what other Perſons have 

omoted or abetted the ſame; That upon the 
ination of Witneſſes, it appeared -to ' the 
Committee, That one Mr. Clifton, being 
ſummoned to attend the ſaid Committee, did 
not appear, tho' his Wife owned he had the ſaid 
Summons, and told her he would attend accord- 
ingly. Mr. Smith, one of the Officers of the 


'- Priſon of Newgate, ſaid, That the ſaid Mr. Clif- 


ton uſed to come often to the Priſon, to viſit the 
five Priſoners committed thither by this Houſe ; 
and he has received of him about fifteen Pounds 
for their Lodging, and about five Pounds. more 
of the Turnkey, that has been left with him 
upon the ſame Account, by Perfons unknown 
to him. That there is nothing owing for their 
Lodging, but ſince Saturday Night : That they 
paid fifty Shillings per Week for their Lodging, 
and uſed to provide their Diet from the Sutlet's. 


And that the Committee having iſſued out ſeve- 
ral Summons for Mr. Henry Ceſar,” one of the 
Curſitors of London and Middleſex, to attend them, 
in order to give the Committee an Account what 
Petſons had applied to him to make out Writs of 
Error on the Behalf of John Oviat, and the other 
Priſoners lately committed by this Houſe to New- 
gate: It appeared, (upon the Examination of 
Kingbam the Nellen t, who ſerved the faid Sum- 
mons) That he left a Copy of the Summons on 
Tueſday Night at Mr. Ceſar's Chamber at Symonds- 
Inn, with his Laundreſs, he not being within. 


That the faid Meſſenger, ſince, left a ſecond - 


Summons at the ſaid Mr. Ce/ar's Chamber, who 
has not obeyed the ſame. | 

And a Debate arifing. in the Hquſe upon the 
ſaid Report: | 

And a Mogion being made; and the Queſtion 
being put, That the Debate be adjourned ? 

It paſſed in the Negative. ; 

Reſolved, That it appears to this Houſe That 
Mr. Clifton having been ſummoned to attend a 
Committee of this Houſe, and not attending 
thereupon, is guilty of a Contempt, and of a 
Breach of the Privilege of this Houſe, _ 

Ordered, That the ſaid Mr. Clifton be, for his 
ſaid Contempt and Bteach of Privilege, taken 
into the Cuſtody of the Serjeant at Arms attend- 
ing this Houſe. (ity nh rent WY 
" Reſobved,- That it appears to this Houſe, ' That 
Mr. Henry Ceſar, one of the Curſitors of London 
and Middleſex, having been ſummoned to attend 
a Committee of this Houſe, and not attending 
thereupon,” is guilty of a Contempt, and of a 
Breach of the Privilege of this Houſe. © 
Ordered, That the ſaid Mr. Henry Ceſar be, 
for his ſaid Contempt and Breach of Privilege, 
taken into the Cuſtody of the Serjeant at Arms 
attending this Houſe, 4 wy 


Aſarlis 6 die Martii, 1504. 


The Serjeant at Arms attending this Houſe 
acquainted the Houſe, That a Perſon had this 


Morning brought him a Writ of Habeas Corpus, 


under the Great Seal, for Mr. Mounta 
Cuſtody by Order of this Houſe) to be brought 
(as he was informed) before the Lord Keeper of 
the Great Seal of England: And he delivered the 
Writ (under Seal) in at the Table. And it ap- 
2 by the Label to be returnable immediate, 
ut not before whom he was to be brought, nor 
any Officer's Name thereto, the Writ was 0 
by the Clerk, and read; and is as followeth. 
Anna Dei Gratid it Sc Fran & Hiberw” 
Regina Fidei Defenſor, Sc. Samueli  Powel Ar 
Serv” ad Arma attenden' Honorab* Dom Commun” 


(in his 


ejus . & Deputatis Salutem. Precipimus 
vobis & cuilibet veſtrum quod Corpus Jacobi Moun- 


tague Ar - nuper capt” & in Cuſtod' veſtra vel ali- 
cujus vel unius veſtrum ut dicitur detent” ſub ſaluo & 
ſecuro Conduct una cum Die & Cauſa Captionis & 
Detentionis pred Jacobi Mountague no- 
mine idem Jacob Mountague cenſeatur in eadem 
habeatis ſeu aliquis vel unus veſtrum habeat cor 
predilecto & fide noſtro prebonorat” Nathan Wright 
Mil Dom Cuſtad Mag” Sigil” noſtri Ang apud 
Dom Manfiona” ſuam in Parochia Santi Egidii 
in Campis in Com Mid immediate poſt Reception 
bujus Brevis ad faciend ſubjiciend* & recipiend* 
ea omnia & ſingula que diflus Deminus Cuftes 

ths — 
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Magni Sigil naſtri Aug de eo ad tunc & ibidem Cons 
in bac 5 & habeatis ſei aliquis vel unus veſtrum 
 babeat ibi hoc Breve. Teſte meipſa apud Mein ſexto 
Die Martii Anno Regni noſtri tertio. 
The Label. Samuel Powel Ar Servien ad 
Arma, Gc. H. Corp” pro Mountague Ar R. 
imme dias. f 


Endorſed, Per Statuim Wicy/im' prim' Caroli 
Secundi Regis. | | 
A ö N. Wright, C. S. 


The Serjeant alſo acquainted the Houſe, That 
he heard there was another Habeas Corpus granted 
for Mr. Denton, in his Cuſtody alſo. 

While the Matter (upon occaſion of the ſaid 
forementioned Writ) was debating, the Serjeant 
acquainted the Houſe, That the other Writ of 
Habeas Corpus was juſt ſerved upon his Deputy, 
who had Mr. Denton in his Cuſtody: And he alſo 
delivered the ſame in at the Clerk's Table, where 
it was read; and was the ſame, mulatis mutandis, 
with the former. S. f 

And the Precedents of what was done in the 
Year 1675 were (by Order) read: And ſeveral 
Members mentioned, upon their Memory, what 
was done in the Year 1680, in the Caſe of one 
Mr. Sheridon. ok 21:1 
But the Houſe were of Opinion, That any 
Perſon. committed by the Houſe of Commons 
was not bailable, within the Act of . Habeas Cor- 
pus of 31 Car. II. But came not then to any Reſo- 
lution. £19 Lt * ; 
Martis 6 die Martii, 1704. 

Mr. Bromley reported, from the Committee ap- 
pointed to draw up what is proper to be offered 
to the Lords at the next Conference, That they 
had drawn up the ſame accordingly, which they 
had di im to report to the Houſe; which 
he read in His Place, and afterwards delivered 
in at the Clerk's Table, where the ſame was 
read, and (with ſome Amendments) agreed un- 
to by the Houſe: And the ſame is as follows, 
vix. | 

The Commons have deſired this Conference 
with your Lordſhips, in order to preſerve that 
good Correſpondence between the Two Houſes, 
which the Commons ſhall always ſincerely endea- 
vour to maintain, and which is ſo particularly 
neceſſary at this Time of common Danger, that 
the Commons would not engage in any — that 
looks like a Diſpute with your Lordſhips, were 
it not for the Neceſſi of vindicating, from a 
manifeſt Invaſion, the Privileges of all the Com- 
mons of England, (with which the Houſe of Com- 
mons is entruſted) even thoſe Privileges which 
are eſſential not only to the well Being, but to 
the very Being of an Houſe of Commons; and 
the preventing the ill Conſequences of thoſe 
Miſunderſtandings, which, if they are not ſpee- 
dily removed, muſt otherwiſe interrupt the happy 
Concluſion of this Seffion, and the Proceedings 
of all future Parliaments. 

It was this Conſideration alone has ſo long pre- 
vailed with the Houſe of Commons, not to inſiſt 
on due Reparation for thoſe violent and unpar- 
liamentary Attempts made by your Lordſhips 
upon their Rights and Privileges at the End of 
the laſt Seſſion of Parliament, but to apply them- 


ſelves to the giving the ſpeedieſt Diſpatch to 


thoſe Supplies which her Majeſty ſo earneſtly re- 


-< © Bb . — 


T - 
—_ 


whatſoever; yet, that nothing may be want 


commended from the Throne, which are fo ne- 
ceſſary to enable her Majeſty to putſue the Ad- 
vantages that have been obtained againſt the 
common Enemy by the great and glorious Suc- 
ceſſes of her Majeſty's Arms; and which are now 
delayed in your Lordſhips Houſe, in ſo unuſual a 


Manner. 


The Commons do agree to your Lordſhips; | 


at when either Houſe of Parliament have a 
N the Proceedings of the other to be 
iable to Exception, the antient Parliamentary 
Method has often been to aſk a Conference; be- 
cauſe it ought to be ſuppoſed, That when the 
Matters are fairly laid open and debated, that 
which may have been amiſs will be re&ified, or 
elſe the Houſe that made the Objections will be 
ſatisfied that- their Complaint was not well 
28 But your Lordſhips ſeem ſo little to 
eſire to have Matters fairly laid open and de- 
bated, that, to the great Surpriſe of the Com- 
mons, when your Lordſhips had invited them 
to a Conference, about ſome antient fundamental 
Liberties of the Kingdom, they found only the 
antient and fundamental Rights of the Houſe of 
Commons, and their Proceedings, cenſured, and 
treated-in a Manner unknown to former Parlia- 
ments; and that your Lordſhips had anticipated 
all Debates, by delivering poſitive Reſolutions 
and theſe Proceedings of your Lordſhips grounded 
only. upon the Petitions of Criminals that had. 
fallen under the juſt Cenſure and Diſpleaſure of 
the Commons, and upon a printed Paper, which 
was not regularly before your Lordſhips. 
Though this Manner of Proceeding, as well 
as the Matters of your Lordſhips Reſolutions, 
might have juſtified the Houſe of Commons in 
refuſing to continue Conferences with your Lord- 


ſhips, as their Predeceſſors have done upon leſs 


Occaſions; and though the Commons cannot 
ſubmit their Privileges to be determined or exa; 
mined by your Lordſhips, upon any Pretence 
on their part to induce your Lordſhips to retr 

theſe Reſolutions, they proceed to take them into 


their Conſideration. 


Your Lordſhips firſt Reſolution is, viz. 

That neither Houſe of Parliament hath any 
Power, by any Vote or Declaration, to 
create to themſelves any new Privilege, 
that is not warranted by the known Laws 
and Cuſtoms of Parliament. ö 


As the Commons have guided themſelves by 
this Rule, in aſſerting their Privileges, ſo they 
wiſh your Lordſhips had obſerved it in all your 
Proceedings. This had entirely taken away all 
Colour for Diſputes between her Majeſty's Two 
Houſes of Parliament, and many juſt Occaſions 
of Complaint from thoſe the Commons repreſent. 
This would effectually put an End to that En- 
croachment in Judicature, ſo lately aſſumed by 
your Lordſhips, and ſo often complained of by 
the Commons; we mean the Heng Ap- 

ls from Courts of Equity in your Lordſhips 
Houſe. This would have hindered the bringing 
of original Cauſes before your Lordſhipe, wg 


your unwarrantable Proceedings upon the Peti- 


tion of Thomas Lord I barton, complaining of 


an Order of the Court of Exchequer, beating 
Date the 15th of Jug, 1701, for filing the Re- 


cord of a Survey of the Honour of 


1 
| 


Lf 


* 


and Lordſhip of Middlebam in the County of 
TZurt; an Attempt which (contrary to the an- 
tient legal Judicature of Parliament heretofore 
exerciſed, for the Relief of the Subject oppreſſed by 
the Peter of the great Men of the Realm) was in 
favour of one of your own Body, te ſuppreſs a 
ublick Record, which all her Majeſty's Subjects 
had an undoubted Right to make uſe of; an 
Attempt that tends to render all Fines and Re- 
coveries, and other Records (upon which Eſtates 
and Titles depend) precarious; and conſequently 
ſubjects the Rights and Properties of all the 
Commons of England to an illegal and arbitrary 
Power. | 
A due Regatd to the ſame Rule would have 
prevented your Lordſhips entertaining the Peti- 
_ mentioned at the laſt Conference, which ſet 
orth, £ 


" That the Lords baving given * in the 


Caſe of Aſhby and White, viz. That by the known 
Las ef this Kingdom, every Freeholder, or other 
Perſon, having a Right to give his Vote at the 
Election of Members to ſerve in Parliament, and be- 
ing wilfully denied or hindered ſo to do by the Officer 
who ought to receive the ſame, may maintain an Ac- 
tion in the Queen's Courts, againſt ſuch Officer, to 
-aſſert his Right, and recover Damages for the Injury: 
he Petitioners thereupon brought the like Aftions in 
their own Caſes. 5 | 
Whereby an extrajudicial Vote of your Lord- 
hips is ſtated as a Judgment of Parliament and 
Standing Law in that Caſe, your Lordſhips 
having no Foundation for the entertaining ſuch 
*Petitions, unleſs, that after having aſſumed to 
yourſelves the Hearing of Appeals from Courts 


of Equity, you would now bring Appeals to your 


Lordſhips from the Proceedings of the Commons, 
who are not accountable to your Lordſhips for 
them. / 


Tour Lordſhips Second Reſolution is, | 

That every Freeman of England, who appre- 
hends himfelf to be injured, has a Right to 
Feek Redreſs by Action at Law; and that 


the commencing and proſecuting an Action- 


at Common Law, againſt any Perſon (not 
entitled to Privilege of Parliament) is no 
| Breach of the Privilege of Parliament. 


To which the Commons ſay, That every Free- 
man, and every Subject of England, has a Right 
to ſeek Redreſs for any Injury; but then ſuch 
Perſon muſt 
per Court, which hath by antient Laws and 


ſage the Cognizance of ſuch Matters: For 
ſhould yGur Lordſhips Reſolution be taken as an 


*univerſal Propoſition, all Diſtinction of the ſeve- 
ral. Courts, viz. Common-Law, Equity, Eccle- 
naſtical, Admiralty, and other Courts, will be 


deſtroy d; and in this Confuſion of Juriſdiction, 
That the ſaid Commitment is juſtified by antient 


the High Court of Patliament is involved in your 
Lordſhips Reſolution. Sr 

However, the Commons conceive it no Won- 
der your Lordſhips ſhould favour the univerſal 
_ Propoſition, That all Rights whatſoever are to 
be redreſled by Actions at Law, when your 
*Lordſhips pretend to have the laſt Reſort in Caſes 
of Judicature by Writs of Error; fo that your 
Lordſhips are, in this, only extending your own 
2 under the Colour of a Regard and 


Tenderneſs for the Rights of the People, and 


* 


{Liberties of their Perſons. 


ply for that Redreſs to the pro- 


ranted by the Conſtitution, of aſſumi 


The Commons are ſurpriſed to find your Log 
ſhips aſſert, That the commencing and proſe- 
cuting an Action againſt a Perſon not entitled to 
Privilege of Parliament, is no Breach of the Pri- 
vilege of Parliament, fince it is moſt certain, 
That to commence and proſecute an Action 
which would bring any Matter or Cauſe ſolely 
cognizable in Piament, to the Examination 
and Determination. of any other Court, is more 
deſtructive to the Privileges of Parliament, than 
to commence and proſecute an Action againſt a 
Perſon only who is entitled to ſuch Privilege. 

That ſome Matters and Cauſes are ſolely cog- 
nizable in Parliament, hath ever been allow'd by 
the ſage Judges of Law, and is evident from many 
Precedencs ; and to bring ſuch Cauſes to the De- 
termination of other Courts, ſttikes at the ve 
Foundation of all Parliamentary Juriſdiction, 
which is the only Baſis and Support even of that 
Perſonal Privilege to which the Members of cither 
Houſe. of Parliament are entitled; and conſe- 
quently, to commence and proſecute any Action, 


whereby to draw ſuch Cauſes to the Examina- 


tion of other Courts, is equally a Breach of the 
Privilege of Parliament, whether the Defendant, 
againſt whom ſuch Action is brought, is entitled 
to the Privilege of Parliament or not, which, be- 


ſides the Nature and Reaſon of the Thing, is 


fully evident from the conſtant Uſage of each 
Houſe of Parliament, in committing for Con- 


tempts only againſt their reſpective Bodies, as 


appears from many Precedents upon the Journals 
of both Houſes. | EY * 5 


Your Lordſhips Third Reſolution is thus, wiz. 
That the Houſe of Commons, in — 
ting to Newgate, Daniel Horne, Heury 
Baſſe, and John Paton, Junior, Jobn Paty, 
and John Oviat, for com encing and 
proſecuting an Action at VOmmon Law 
againſt the Conſtables of Shleſburny, for 
not allowing their Votes in Election of 
Members to ſerve in Parliament, upon 
Pretence, that their ſo doing was contrary 
to a Declaration, a Contempt of the Ju- 
riſdiction, and a Breach of the Privilege 
of that Houſe, have aſſumed to themſelv 
alone a Legiſlative Authority, by pre 
tending to attribute the Force of a Law 
to their Declaration; have claim'd a Ju- 
riſdiction not warranted by the Conſtitu- 
tion; and have aſſumed a new Privi 
to which they can ſhew- no Title by the 
Laws and Cuſtoms of Parliament; and 
have thereby, as far as in them lies, ſub- 
jected the Rights of Engliſbmey, and the 
Freedom of their Perſons, to the arbitra- 
ry Votes of the Houſe of Commons. 


In Anſwer to which, the Commons affirm, 
Precedents, and by the Uſage and Cuſtoms of 


Parliament, which is the Law of Parliament, and 


the Rule by which either Houſe ought to govern 


their Proceedings; and that the Terms of af- 
ſuming to themſelves alone a Legiſlative Autho- 


rity, of attributing the Force of a Law to their 
Declaration, of claiming a Juriſdiction not war- 
a 
Privilege, to which they can ſhew no ale by 
the Law and Cuſtom of Parliament; and of ar- 
bitrary Votes; are more applicable to this Re- 
| ſolution 


1504344 in the Great Caſe of Aſnby and White. 


ſolution of your Lordſhips, which hath no one 
Precedent to juſtify it. | 

According to the known Laws and Uſage of 
Parliament, it is the ſole Right of the Commons 
of land, in Parliament Aﬀembled, (except 
in Caſes otherwiſe provided for by Act of Par- 
hament,) to examine and determine all Matters 
relating to the Right of Election of their own 
Members. | | 

And, according to the known Laws and Uſage 
of Parliament, neither the Qualification of any 
Elector, nor the Right of any Perſon elected, 
is izable, or determinable elſewhere, than 
before the Commons of England in Parliament 
Aſſembled, excepting ſuch Caſes as are ſpecially 
provided for by Act of Parliament. 

And were it otherwiſe, the Mayors, Bailiffs, and 
other Officers, who are obliged to take the Poll 
at Elections, and make a Return thereupon, 
would be expoſed to Multiplicity of Actions, 
vexatious Suits, - and inſupportable Expences; 
and ſuch Officers would be ſubjected to different 
and independent Juriſdictions, and inconſiſtent 
Determinations, in the ſame Caſe, without Relief. 


And the Exerciſe of this Power by the Houſe 
of Commons, is warranted by a long unconteſted 
Poſſeſſion, and confirmed by the Act that paſſed 

S Guil. III. Cap. 7. And the Houſe of 

mmons muſt be owned to be the only Juriſ- 

iction that can allow the Elector his Vote, and 
ſettle and eſtabliſh the Right of it; the laſt De- 
termination in that Houſe being, by that Act of 
Parliament, declared to he the ſtanding Rule for 
the Right of Election in each reſpective Place. 
Nor can any Elector ſuffer either Injury, or Da- 
mage, by the Officer's denying his Vote: For 
when the Elector hath named the Perſon he 
would have to repreſent him, his Vote is effectu- 
ally given, both as to his own Right and Privi- 
lege, and as it avails the Candidate in his Electi- 
on; and is ever allowed, when it comes in 

ueſtion in the Houſe of Commons, whether 
the Officer had any Regard to it or no. 

In the Beginning of the Parliament, held 
28 Eliz. Mr. Speaker acquaints the Houſe, That 
he had received, by the Lord Chancellor, Her 
Majeſty's Pleaſure; That She was ſorry the 
Houſe was troubled with the Matter of determi- 
ning the chooſing and returning of Knights for 
the County of Norfolk: That it was improper 
for the Houſe to meddle in it, which was proper 
for the Lord Chancellor, whence the Writs iſ- 
fued out, and whither they were returnable: That 
Her Manly had appointed the Lord Chancellor 
- to. confer therein with the Judges; and, u 
examining the ſame, to ſet down ſuch C 
to Juſtice and Right ſhould appertain. 

Nov. 9. A Committee was appointed to ex- 
amine and ſtate the Circumſtances of the Return 
of the Knights for the County of Norfolk. 


And on Friday, Nov. Ir. Mi. Cromwell reports 
the Caſe of the Norfolk Election very largely, in 
which Report are theſe following Reſolutions. 


1. That the ſaid Writ was duly executed. 

2. That it was a pernicious Precedent, that a 
New Writ ſhould iſſue without the Order of 
Thar the diſcul judging of this, and 

That iſcuſſing, ot judgi hi 
fuch like Differences, : — 


Houſe. 
Vor. VIII. 


only belonged to the ſaid 
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4. That tho? the Lord Chancellor and Judges 
are competent Judges in their Courts, they are 
not ſo in Parliament. | 

5. That it ſhould be entered in the Journal- 
Book of the Houſe, That the firſt Election is 
Good; and that the Knights then choſen, were 
received and allowed as dation of the Houſe; 
not out of any Reſpect the Houſe had, or gave 
to the Lord Chancellor's Judgment therein paſ- 
ſed, but meerly by Reaſon of the Reſolution of 
the Houſe itſelf, by which the ſaid Election had 
been approved: * | Ry 

6. That there ſhould be no Meſſage ſent to 
the Lord Chancellor, not ſo much as to let him 
know what was done therein; becauſe it was de- 
_— to the Power and Privilege of the ſaid 

Oule. 


It alſo appears, That Sir Edmond Anderſon, 
Lord Chief Juſtice of the Common Pleas, was 
acquainted, That the Explanation and Ordering 
of the Cauſe, appertained only to the Cenſure of 
the Houſe of Commons, not to the Lord Chan- 
cellor and the Judges; and that they ſhould take 
no Notice of her hevich done any thing in it. 

Accordingly Mr. Farmer and Mr. - Greſham 
were received into the Houſe, and took the 
Oaths; being admitted only upon the Cenſure of 
the Houſe, not as allowed by the Lord Chancel-' 
lor, or the Judges; and ſo ordered to be ſet 
down and entered by the Clerk. 

And this Right of the Commons tc determine 
their own Elections, has never been diſputed 
ſince the Caſe of Sir Francis Goodwin, 1 Fac. I. 
when the Lords would have enquired into the 
Proceedings of the Houſe of Commons upon his 
Election: But the Commons then told their 
Lordſhips, ** It did not ſtand with the Honour 
* of the Houle to give Account to their Lord- 
<* ſhips of any their Proceedings or Doings. 

And in the Reaſons of their Proceedings iti 
that Caſe, whiich they Jaid by Petition before 
the King, among other Things, they ſay; © They 
„are a Part of the Body to make New Laws; 
yo yet, for any Matter of Privileges of theit 
* Houle, they are, and ever have been, a Court 
e of themſelves, of ſufficient Power to diſcern 
and determine without the Lords, as the Lords 
e have always uſed to do theirs, without them. 

In which Reafons, as well as in their Apology 
afterwards to that Prince, the Houſe of Com- 
mons did, above a hundred Years ſince, fo clear- 
ly, and with ſo much Strength of Reaſon, aſſert 

eir Right in the Matter of the Election of 
their Members. The Commons think it their 
Duty to reſiſt all Attempts whatſoever to in- 
vade them. 

And upon this Occaſion, it may not be im- 
proper to eite the Opinion the Houſe of Com- 
mons had, of the Judges intermeddling in Mat- 
ters of their Elections, as they have delivered it 
in the aforeſaid Apology, in theſe Words, viz: 


Neither thought we, that the Judges Opi- 
nions, (which yet in due Place we greatly 
reverence, being delivered with the Com- _ 
mon Law,) which extends only to infe- 

© rior and ſtanding Courts, ought to bring 
any Prejudice to this High Court of Par- - 
liament; whoſe Power, being above the 
Law, is not founded on the Common Laws, 
but they have their Rights and Privileges 
peculiar to themſelves. | 2 

P pP When 
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When the Earl of Shaftsbury was Lord Chan- 
cellor, Writs iſſued, during a Prorogation of 
Parliament, for electing Members in the Room 
of thoſe that were dead: The King himſelf was 
ſo cautious, as to the Regularity of this Pro- 
ceeding, and had ſo much Regard to the Pri- 
vileges of the Houſe of Commons, that at the 
next Seſſion of Parliament, 5 Feb. 1672, he ſpoke 
to the Commons, from the Throne, in theſe 
Words: * 


0 | - | * 

One THOSE I forgot to mention, which 
happened during this Prorogation; I did 
give Orders for the iſſuing ſome Writs 
for the Election of Members inſtead of 
thoſe that are dead, that the Houſe might 
be full at their Meeting: And I am miſta- 
ken, if this be not according to former 


Precedents. But I defire you will not 


fall to other Buſineſs, till you have exa- 
mined that Particular; and I doubt not 
but Precedents will juſtify what is done: 

I am as careful of all your Privileges, as 
of my own Prerogative. 


February 6, 1672. The Houſe of Commons 
took that Matter into Conſideration ; and ſeve- 
tal Precedents being cited, and the Matter at 
large debated, and the General Senſe and Opinion 


of the Houſe being. That, during the Con- 


«*< tinuance of the High Court of Parliament, 
* the Right and Power of iſſuing Writs for 
selecting Members to ſerve in this Houſe, in 
4% ſuch Places as are vacant, is in this Houſe, 
%% who are the proper Judges alſo of Elections, 
* and Returns of their Members: 

-  Thereupon it was Reſolved, 

© That all Elections, upon the Writs iſſued 
* ſince the laſt Seſſion, are void; and that Mr. 
% Speaker do iſſue out his Warrant to the Clerk 
of the Crown, to make out New Writs for 
„ thoſe Places,” Which was done accordingly. 
No other Court than the Houſe of Commons, 

hath ever had the Determination of the Elections, 
or any Cognizance of ſuch Cauſes, except where 
by. Acts of Parliament directed: And ſuch an 
Action as thoſe againſt the late Conſtables of 
Ayleſbury, to bring the Right -of Voting in an 
Election in Queſtion in the Courts of Law, is a 
New Inveation, never heard of before; which 
(as New Devices in the Law are generally at- 
tended with Inconveniencies and Abſurdities, ) 
was plainly to ſubject the Elections of all the 
Members of the Houſe of Commons to the De- 
termination of other Courts. 

This undoubted Privilege and Juriſdiction, the 
Commons think will warrant theſe Commitments, 
if the late Declaration, (which is agreeable to, 
and cannot leſſen their ancient Right,) had ne- 
ver been made. OS | 

For it is the ancient and undoubted Right of 
the Houſe of Commons, To commit for Breach 
of Privilege: And the Inſtances of their com- 
mitting Perſons, not Members of the Houſe, 
for Breach of Privilege, and that to any Her 
Majeſty's Priſons, are ſo ancient, ſo many, and ſo 
well known to your Lordſhips, that the Com- 
mons think it needleſs to produce them. 


And it being the Privilege of the Houſe of 


Commons, to have the ſole Examination and 
Determination of all Cauſes relating to their 
Elections, as aforefaid : * 


It follows, That any Attempt to draw any 
ſuch Cauſes to the Determination of any other 
Cdurt, is a Breach of the Privilege of the Houſe 
of Commons; for which the Perſon offending 
may be committed by the Commons. 

And here we cannot but take Notice of that 
unreaſonable, as well as unnatural Inſinuation, 
whereby your Lordſhips endeavour to ſeparates 
the Intereſt of the People from their Repreſen- 
tatives in Parliament, Who pretend to no Privi- 
leges; but upon their Account, and for their 
Benefit; and are ſorry to ſay, they are thus ſe- 
verely reflected on by your Lordſhips, for no 
other Reaſon, but for their interpoſing to pre- 
ſerve the Rights of the People, and their Li- 
berties, from your Lordſhips arbitrary Deter- 
minations. | 


Your Lordſhips Fourth Reſolution, is, 
That every Engliſhman, who is impriſoned. 
by any Authority whatſoever, has an un- 
doubted Right, by his Agents, or Friends, 
to apply for, and obtain a Writ of Haluas 
Corpus, in order to procure his Liberty by 
due Courſe of Law. 26 


\ The Commons do not deny that every Enghfs- 
man, who is. impriſoned, by any Authority 
whatſoever, has an undoubted Right to apply, 
by his Agents, or Friends, in order, to procure 
his Liberty by due Courſe of Law; provi 
ſuch Application be made to the proper Place, 
and in a proper Manner: As upon the Commit- 
ments of the Houſe of Commons, (which ſome- 
times are not, as other Commitments, in order 
to bring to Trial; but are, in Caſes of Breach 
of Privilege and Contempt, the proper Puniſh- 
ment of the Houſe of Commons, ) the Application 
ought to be to that Houſe, R 
The Commons are ſo willing to allow and en- 
courage every Engliſhman to apply, by his Friends, 
or Agents, to obtain a Writ of Habeas Corpus, 
in order to procure his Liberty by due Courſe 
of Law, that they have not cenſured any Perſon 
meerly for applying for ſuch Writ of Habeas 
Corpus, even in Caſes where by due Proceſs of 
Law the Priſoners cannot be diſcharged. For 
= 2 muſt obſerve, nad: many Caſes 
a Priſoner cannot, a Writ of Habeas Corpus, 
obtain his Liberty + in Caſes of Commitment 
in Execution, or for Contempt to any Court of 
Record, or by Virtue of Meſne Proceſs, or the 
like; and in the Act of Habeas Corpus, ſeveral 
Caſes are expreſly excepted : And that no Perſon, 
committed for any Contempt, or Breach of the 
Privilege, by the Houſe of Commons, can be 
diſcharged upon a Writ of Habeas Corpus, or by 
any other Authority, than that of the Houſe, 
during that Seſſion of Parliament, is plain from 
the following Precedents. dF 


23 Mai, 1 Fac. I, . 
Jones, the Priſoner, to be ſent ſor hither, and 
to attend his Diſcharge from the Houſe. N 
That the Priſoners committed by us, cannot 
be taken from us, and committed by any other. 
In May 1675, the Houſe of Commons having 
Ræſalved, That there lay no Appeal to the Judi- 
cature of the Lords, from Courts of Equity; 
and that no Member of the Houſe ſhould pro- 
ſecute any Appeal from any Court of Equi 
before the Houſe of Lords; Serjeant Pembertil, 
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Setjeant Peck, Sic, Jobs Cburrbill, and Charles 
Porter. Eſg- were N to the Cuſtody; 
Ae che Serjeapt of Ge -Ho e for à Breach of 
Privilege, in having e 0! Wy at the Bar 
of the Houſe of Lords, Ge 3 5 a 
Cauſe depending upon an 115 „wherein Mr. 
Daimghoy, a Member of the Houſe of Common, 
has concerned. Lat Are oi Tom! >, 1 


But the Serjeanc 2 been by Force | l 

them in Cuſtody, the Commons did, the 

4th of June, 1675, acquaint the * at a Con- 
oY as follow | 


3 Viz. 

Me are . commanded FEES you, 

hat the. Ralargement of the Perſons impriſoned 

2 oy = of, che Houſe of by the 

Gentleman Uſher of the Black Rod; * — 
Prohibition, with Threats, to all Officers, and 

other Perſons. w overs not to receive or detain 

them, is an 7 Breach. of the Rights and i 

Privileges Hove Hook of Commons: And they 

dba ther cauſed. them to be retaken into 


yrs | 


Tower. 


them 10 


i PUN EM committed to 


1 ws: fot a reach of Privilege, and Contempt 


. of the Houſe; And the Houſe 

the Lords had ordered 
bing of Habeas — for . the Council 
to * Bar of their Houſe; 


| 36 noi. art 


-m 1 : 5 Fi, 165% 
jo Ria, Nemine contraditente, 
- That * Perſon, committed for Breach of 
Privilege by Order of this Houſe, ought to be 
ischen g. Fine the Seſſion of Parliament, but 
rap or Warrant of this Houſe. 
Re Fed; Nemine tontradicente, 2 
1 Rat the Lientenant of the Tower, in Rs 
and detaining in Cuſtody Sir Joby Churchill, Ser- 
jeant Peck, nt Pemberton, and Mr. Porter, 
rfoxmed his Duty according to Law and, for 
12 doing, he ſhall have the Aſſiſtance and Pro- 
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71195 Lieutenant of the Tower, in caſe he 
hath ed, or ſhall” receive any Writ, War- 
rant, er, or Commandment, to remove or 
deliver any Perſon or Perſons committed for 
Breach of Privilege, by any Order or Warrant 
of this Hoyfe, tha "not wake Return there- 
of, or yiel any Obedience thereunto, before he 
hath firſt acquainted this Houſe, and received 
their Order and — _ to urs 
therein. 921 S271 

Ordered, 

That theſe Reſolutions be IR... ſent to 

the Lieutenant of the T } 


Afterwards the Lieutenant of the 3 gave 
the Houſe an Account, That he had refuſed ks 


—— by. this 
Teccived. the Votes 
of Habeas Corpus 1 kim, to 


ing 


Council to the Houſer of Lords at Fen oled the } 6 * 


and 
e burably e the Direction 


of the 


oa Bald 
+ % > Wy ** 


r have 


TON —— then 7 the a folloving 
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Mr. Speaker intimated $0 him, Be hei jr bear 


ta return the Hr, zie nνιν. & 
And dhe k Wit ume to Nverul ocher Reo: 
lutions. #34 &, 4 Y'!s e SER HTO - 


9 Junii, 1673. 1995 
Reſolved, Nemine contradicente; _ _ 
That no . of 1 7 85 omitted 
Order or Warrant of the Houſe o 205, by 
Breach of Privilege, or Contempt of 


at H 
ought, without der of that Houſe, 6 xo 
Writ of Habeas Corpus, or other Authority wh 
ſoever, made to appear, and anſwer, and do, an 
receive a Determination in the Houſe of Pee 
during the Seſſion of Parliament mg, ue 
Perſon was committed. E * 

Reſolved, Nemine contradicentey _ © CY 

That the Order of the Houk of Pee 5, for, 
the iſſuing out of Writs of Habeas Corpus 
cernin S e Pect, . n Churchill, Ser- 

erton, and les Port 
Beben and illegal; for 0 65 & 0 
expreſſes no particular 14 of Privilege, 
r 


commands the Fink eat to 
E not returnable Er 4 5 o 
eers. - 
olved, Nemine tonir 
Tab e Lord Ke 225 eng, a ith Fo 
de a 3 the ſaid 9050 Faw a 
may rſeded, as contrar 
the Privileges 1 5 Ho uke., 5 e 8 


Reſolved, Nemine contradicente, 7 
That a Meſſage be ſent to the Lords, tb.ac- 
yaint them, That N Fark bag hn Churchill, 

rjeant Pemberton, and 
committed by Order d ; On of e 
for Breach of the . e 
W of this Houle: 

1 Martii, 15 

Charles Duncomb, Eſa; ha been, 

by 8 pd 1 ok = 
r t 0 r e d 

Conſens of this Houſe my wh 
Reſolved, 
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neceſſary Aſſiſtance to the Priſoner, upon 
a Commitment of the Houſe of Commons, 

- +. which has ever been allowed upon all 
Commitments by any Authority - whatſo- 
ever; ; | 


The Commons take this to be another Inſtance 
6f your Lordſhips Breach of your owh Rule, 
four Lotdſhips being no Judges of their Privi- 
; thb* by this Reſolution! you ſeem to make 
4 Judgment, without having heatd, and Knowing 
what the Cotntnons have to alledge for thetn. 
This Attempt therefore in your Lordſhips is 
of dangerous Conſequence, tending to a Breach 
of the good Underſtanding berween the Two 
Houſes, and of moſt pernicious Example. The 
Commons late Ptoceeding, in cenſuring and pu- 
niſhing the Council that have pleaded upon the 


Return of the Writs, of Habeas Corpus, in behalf upo 


of the Priſoners, if duly - conſidered, is a great 
Inſtance of the Temper of the Houſe of Com- 
mons: For this Houſe did got interpoſe when 
the Priſonets applied to the Lord Keeper, and 
the Judges, to be bailed; and had the Lawyers 
ſhewn ſo much Modeſty, as to have acquieſced 
in the Opinion of the Lord Keeper and all the 
wget, That theſe Priſoners were not bailable 
the Statute 'of Habeas Corpus, the Commons 
had never taken any Notice of it: But they 
would not reſt fatisfied without bringing on again 
this Caſe; and the Privileges of the Commons 
Were, with great Licentiouſneſs of Speech, de- 
nied, and inſulted in publick Court; not with 
any Hope or Proſpe& of Relief of the Prifoners, 
ae in this whole Proceeding have apparently 
been only the Tools of fome n Per- 
fons, that are contriving every Way to diſturb 


the Freedom of the Commons Elections) but in 


order to vent theſe. new Doctrines againſt the 
Commons of England, and with a Deſign to over- 
throw their fundamental Right. And after fo 
much Inveteracy ſhewn to Commons, they 
could do no than declare the Abettors, Pro- 
moters, —— or Aſifters, of a Proſecu- 
tion ſo carried on, to be guilty of conſpiring to make 
a Deer between the Two ha ” Parliament, 


1% be Difturbers of the Peace of the Kingdom, and upon 


to bave endeavoured, as far as in them lay, to 


overt the Rights and Privileges of the Commons 
England in Parliament aſſembled. 


2 the Commons, in committing the Law- 
yers, have only done that Right to their Body 
which your Lordſhips have frequently practiſed, 
in Caſes of perſonal Privilege, where any ſingle 
Member of your Lordſhips Houſe is concerned. 


- Your Lordfhips laſt Reſolution, viz. 
That a Writ of Error is not a Writ of 
Grace, but of Right, and ought nor to 
be denied to the Subject, when duly ap- 
lied for, (tho* at the Requeſt of either 
that e of Parliament) the Denial thereof 
deing an Obſtruftion of Juſtice, contrary 


to Mayna Charta. 


The Commons ſhall not enter into any Conſi- 
deration, whether a Writ of Error is of Right, 
or of Grace, they conceiving it not material in 
this Cafe, in which no Writ of Error lies, nor 
was ever any Mrit of Error brought or attempted 
in the like Caſe before; and the allowing it in 
ſuck Caſes would not only fubje& all the Privi- 


: * 
—— — — 
——— — 


other Reſpects 
World, to ſuppoſe the laſt Reſort in Judicature 
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leges of the Houſe of Commons, but the Liber- 
ties of all the People of "England, to the Will 
and Pleaſure of the Houſe of Lords. 

And when-your Lordſtips Exerciſe of Judi- 
eatute upon Writs of Error is conſidered, how 
unaccountable in its Foundation, how incon- 
ſiſtent it is with our Comſtitution, which; in all 
„ is the wiſeſt and happieſt in the 


and the Legi 2 moe bf ne gt? | 

And when it is conſidered how that Uſurpa- 
tion; in hearing of Appeals from Gourts of Equity, 
ſo eaſily traced, thoꝰ often denied and proteſted 
againſt, yet ſtill exerciſed, and almoſt every Seſ- 
fon of Parliament extended; it is not t be won- 
dered, that after the Succeſs your Loruſhips have 
had in thoſe Advances upon our Conſti- 
fution; you ſhould now at once make an Arte 
n the whole Frame of it, by drawing 
Choice of the Commons Repreſentatives to your 
Determination; for that is a neeeſſary Confſe- 
quence, from your Lordſhips 11 ehe 
late Actions, and your countenancing a Writ of 
Error; which, if Jowed upon ſuch a Proceed - 
ing, might as well be introduced all Acts 
and Proceedings of Courts or Magiſtrates of Ju- 
ſtice: And tho” the preſent Inſtanee has been 
brought on under the fpecious Pretence of pre- 
ſerving Liberty, it is obvious the fame will as 
well hold to controul the bailing and diſcharging 
Priſoners in all Caſes: 

And the Commons cannot But ſee how 
Lordſhips are contriving, by all Methods, to 
bring the Determination of Liberty and'P 
into the bottomleſs and inſatiable Gulph of your 
Lordſvips Fudicature, which would ſwallo up 
both the ives of the Crown, and the 
Rights and Liberties of the People ; and which 
your Lordſhips muſt give the Commons Leave 
to ſay, they have the greater Reaſon to dread, 
when they conſider in what Manner it. has been 
exerciſed z the Inſtances whereof they forbear, be- 
. Aud 
they defire rather to compoje the old, than to create 
ap * the Commons hope, That, 

pon the whole, 

due Conſideration of what they have laid 
before your wa you will be fully ſatisfied 
they have ated nothing in all theſe Proceedi 
but what they. are ently juſtify'd in from 
Precedents, and the known Laws and Cuſtoms of 
Parliament; and that your Lordſhips have aſ- 
ſumed and exerciſed Judicature contrary to 
known Laws and Cuſtoms of Parliament, — 
tending to the Overthrow of the Rights and Li- 
berties of the People of England. „ 

Re That a Conference be deſired with 
the Lords, upon the Subject Matter of the laſt 

Ordered, That Mr. lady ds M 

r. go to the Lords, 
and deſire the ſaid Conference. 1 [£18 e 


Mercurii ; dis Marti, 1704. 


Mr. - Aiflaby reported, That he having been at 
the Lords (according to the Order ' Yeſterday) 
to deſire a Conference upon the Subjeft Matter 
i laſt Conference, the Lords return an 

wer, 3 4 815 


That they do agree to  Confercnde actording- 
hy, and appoint the-ſame preſently in the Painted 


Ordered, 


Ordered, 

That the Managers who managed the laſt Con- 
ference, do manage the Conference which is to be 
preſently with the Lords. 

And the Managers went to the Conference. 

And being returned, . 

Mr. Bromley reported, That they had been at 
the Conference, and delivered to the Lords what 
the Houſe had directed. 


A Meſſage from the Lords by Sir Richard 
Holford and Mr. Pitt. Mr. Speaker, The Lords 


defire a free Conference with this Houſe to 
Morrow at One of the Clock, in the Painted 
Chamber, upon the Subject Matter of the laſt 
Conference. 

Reſolved, 
That this Houſe will ſend to the Lords an 
Anſwer by Meſſengers of their own. 
And the Meſſengers were call'd in again; and 
Mr. Speaker acquainted them therewith. 


Jovis 8 die Martii, 1704. Anno 4 Ame Reginæ. 


Reſolved, 

That a Meſſage be ſent to the Lords, to ac- 
quaint them, That when their Lordſhips ſent 
Yeſterday in the Afternoon, after Three o'Clock, 
to deſire a free Conference upon the Subject Mat- 
ter of the laſt Conference, the Houſe was juſt 
riſing z but that this Houſe will meet their Lord- 
ſhips at a free Conference, as their Lordſhips 
have deſired, at ſuch Time as their Lordſhips 
ſhall appoint, the Time named Yeſterday by their 
Lordſhips being now paſt. 

Ordered, 


Ordered, "= 

That the Managers who managed the laſt Con- 
ference, do manage the ſaid Free Conference: 
And ſome others were added to them. 

Sir Thomas Hanmer reported, That he having 
been at the Houſe of Lords, to deliver the Mei- 
ſage directed by this Houſe, he found that the 
Lords were juſt up. 

The Serjeant at Arms, attending this Houſe, 
having acquainted the Houſe, That he had re- 
ceived two Writs of Habeas Corpus under the 
Great Seal of England, to bring before the Lord 
Keeper the Bodies of James Mountague, Eſq; and 
Alexander Denton, Eſq; (who are committed to 
his Cuſtody by Warrants from the Speaker of this 
Houſe for a Breach of Privilege.) 

The Houſe again aſſumed the Conſideration of 
that Matter : And after Debate, 

Reſolved, That no Commoner of England, com- 
mitted by the Houſe of Commons for Breach of 
Privilege, or Contempt of that Houſe, ought to 
be, by any Writ of Habeas Corpus, made to ap- 
pear in any other Place, or before any other Ju- 
dicature, during that Seſſion of Parliament wherein 
ſuch Perſon was ſo committed. 

Reſolved, That the Serjeant at Arms, attending 
this Houſe, do make no Return of, or yield any 
Obedience to the ſaid Writs of Habeas Corpus; 
and for ſuch his Refuſal, That he have the Pro- 
tection of the Houſe of Commons. 

Reſolved, That the Lord Keeper be acquainted 
with the ſaid Reſolutions, to the End, that the 
ſaid Writs of Habeas Corpus may be ſuperſeded, 
as contrary to Law, and the Privileges of this 
Houſe. 

Vol. VIII. 


Leſterday, relating 
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Ordered, That the Clerk of this Houſe do ac- 
quaint the Lord Keeper of the Great Seal of 
England with the ſaid Reſolutions. 


Veneris 9 die Martii, 1704. 


The Clerk acquainted the Houſe, That he 
did, purſuant to their Commands laſt Night, 
wait upon the Right Honourable the Lord Keeper 
of the Great Seal of England, and acquaint his 
Lordſhip with the Reſolutions of the Houſe 
to the Writs of Habeas Cor- 
pus; and left the Reſolutions with his Lordſhip. 

Sir Thomas Hanmer reported, That he havin 
been at-the Lords with the Meſſage order'd vet. 
terday, the Lords do return Anſwer, That they 
do agree to meet this Houſe at a free Conference 
this Day, at Two o' Clock, in the Painted 
Chamber. | 

Then the Managers went to the free Confe- 
rence, | 

And being returned, 

Mr. Bromley reported, That the Managers ap- 
pointed had met the Lords at the free Conference, 
which had laſted very long; And that when the 
Managers for the Commons took Notice of ſome 
Invaſions of the Houſe of Lords in Point of Ju- 
dicature, particularly as to Appeals, the Lords 
broke up the Conference. 

Ordered, That the Managers do draw up what 
had paſſed at the Conference, and lay the ſame 
before the Houſe with all convenient Speed. 


Martis 13 die Martii, 1704. 


Mr. Brome reported, That the Managers of 


the free Conference with the Lords had (ac- 
cording to Order) drawn up what had paſſed at 
the ſaid free Conference, which they had directed 
him to report to the Houſe, which he read in his 
Place, and afterwards delivered in at the Clerk's 
Table. * 
Ordered, 

That the ſaid Report be enter'd upon the Jour- 

nals, and is as followeth, viz. a 


That the Lords who appear'd as 
and ſpoke at this free Conference, were, the Earl 
of Sunderland, the Lord Ferrers, the Biſhop of 
Saliſbury, the Lord Halifax, the Lord Wharton, 
and the Duke of Devonſhire, Lord Steward. 

That the free Conference was begun by the 
Managers for the Lords, who ſaid, This Confe- 
rence was deſired to maintain a good Correſpon- 
dence between the Two Houſes, which was never 
more neceſſary than at this Time. 

That the delivering Reſolutions at their firſt 
Conference was Parliamentary; and inſtanced the 
Reſolutions 3 Car. I. which produced the Petition 
of Right. | | 
- That the Lords look upon the Commons to 
be a great Part of the Conſtitution, which can- 
not be preſerved but by doing Right to bath 
Houſes. 

That every Part of the Body Politick, as well 
as the Body Natural, ought to be kept within 
due Bounds; an Exceſs in any Member will 
weaken the whole. 

That this Conſtitution is the Wonder of the 
World, and Glory of this Nation; *tis founded 
upon Liberty and Property: And the Houſe of 
Commons hath been a great Fence and Bulwark 


of Liberty. 
Ko Q That 


* 
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That the Lords Reſolutions are very well 
founded, and juſtified by the Laws of the Land, 
as is their Judicature in this Caſe. | 

That it was proper for them to receive the Peti- 
tions, and make theſe Reſolutions thereupon. 
That the Lords are the great Court of Judi- 
catute; and when the Courts below have differed 
in Opinion, there has been reſort to the Lords 
for their Judgment, as in the Caſe of Kindred 
of Half-blood, claiming Shares of- Inteſtates 
Eſtates. 2 „ 

That when ſuch a- Complaint comes before the 
Lords, they ought to give their Opinion as to the 
Law of the Eand; and that was the Foundation 
of their preſent Reſolutions. 

1. That the Firſt "Reſolution was, in Effect, 
agreed to by the Commons, tho' they go off 
to Foreign Matters, of which the Lords take 
no Notice. þ ; 

That the Law of the Land can be altered only 

by the Legiſlature. | 
2. That the Second Reſolution aſſerts the Sub- 
jets Redreſs by Action at Law, Sc. 

That all Conſtitutions have reckon'd this their 
Safety, That every Man, from the higheſt to the 
Toweſt, hath the Protection of the Law. 
That, according to our Conſtitution, the Sub- 
ject may conteſt his Right with the Crown, and 
upon equal Terms, with that Reſpect which is 
due | 


That this Refolution only aſſerts the Right, 
does not ſtate the reſpective Courts, where the 
Redreſs is to be had: If the Party miſtakes the 
Court, he is puniſhed by Coſts of Suir. 

The Term of privileged Cauſes is new, and 
the Diſtinction unknown. 

3. To ſupport the Third Reſolution, it was 


ur 
| 'That | the Breach of Privilege was not well 
nded. 

That it belongs to the Crown to make Decla- 
rations; the Commons did indeed make Ordi- 
nances; and when their Prince was murdered, 
they came to Declarations. A 

"That a Law, without Promulgation, cannot 
have Force to make an Offence. ' 

The Liberty of Men's Perſons is the greateſt 
Privilege, and not to be taken away, but in 
known Caſes; the invading of it has ſhook the 
beſt Conſtitutions. | | 

That the taking away the Liberty of one mean 
Perſon, once endanger'd the Government of 
Rome. 


That both Houſes may commit for Breach of 


Privilege, but cannot declare any thing to be a 
Privilege, without good Grounds; nor conſe- 
quently make any thing a Contempt, that is not 
known to be ſo. | 

That Commitments, or Cenſures, have not 
been uſual upon Actions at Law, tho' ſuch Actions 
have brought the Proceedings, or Privileges, of 
either Houſe in Queſtion. 

That in the Caſe of Freedom of Speech, 
which is the greateſt Privilege, there was a 
Judgmeat in King Charles the Firſt's Reign, in 
the Heat of thoſe Times, againſt ſome Members, 
for Speeches in Parliament : This the Commons 
. firſt condemn'd ; and then by Conference brought 
it before the Lords, who came to a Reſolution, 
That it was erroneous, and deſired the. Lord 
Hollis to bring his Writ of Error; and there- 


upon it was reverſed by the Lords, in the Time of 


Charles the Second; which ſhews the Care th 
Lords had of the Commons Privileges. | 

That in Soame and Barnardiſton's Caſe, the Com- 
mons did not concern themſelves, only in Support 
of the Action, when in 1678, they examined the 
Judgment of Reverſals as a Grievance. 

T hat the Lords had not interpoſed in any Suits 
which concern'd the Proceedings of their Houſe. 

That the Earl of Banbury (as he was called) 
was, by the Lords, adjudged to be no Peer : 
This was examin'd in the K:ng*s-Bench, where, in 
Abatement of an Indictment of Murder againſt 
him, as Charles Knolles, Eſq; he pleaded his Title 
of an Earl; and in Avoidance of that, the Order - 
of the Lords was replied, and was examin'd by 
the Court, and diſallow'd. | 

That the late Biſhop of St. David's was proſe- 
cuted in the Spiritual Court, and deprived, tho? 
a Member of that Houſe ; and the Lords did not 
interpoſe. 

That it is the Wiſdom of all Governments, to 
have the Law open; and that's the Difference be- 
tween a Legal and an Arbitrary Government. 

That the Lords do not meddle with the Com- 
mons Right of determining their own Elections; 
they have a ſettled Poſſeſſion of it, which is a 
Right: But if all the Rights of Subjects con- 
cerned in thoſe Elections are to be determined 
there, that will bring all Queſtions of Freehold, 
and the Allowance of all Charters, and all Liberty 
and Property, before them. 

That a Freeholder of Forty Shillings per Annum 
has a Right of Inheritance, to which he is born; 
and if his Vote is denied, he is damnified, and 
loſes the Credit of his Vote; and if he ſhall only 
come to the Houſe of Commons, they can nei- 
ther give him Damages, nor Coſts of Suit. 

That a Freehold cannot be determined by any 
Court which cannot give an Oath. 

That the Precedents produced concern only 
the Right of determining Elections in general. 

And an Action by an Elector, for his Right of 
voting, does not avoid the Election. 

4. = maintain the Fourth Reſolution, they 
aid, | 

That it may be lawful for a Man to apply for 
his Liberty, where he cannot have it. t 

That the Proceedings in 1675, produced as a 
Precedent in this Caſe, were upon a Matter con- 
teſted between -the Two Houſes, and reſolved 
differently in the Lords Houſe : Topham and the 
Lieutenant of the Tower, were both turn'd out ; 
and the Ferment was ſo high, that the Parlia- 
ment was prorogued, and ſoon after diſſolved. 

5. The Fifth Reſolution is a Conſequence of 

the Fourth : 5 

That the Commitment of the Lawyers was not 
for licentious Speech, as was inſinuated at the 
laſt Conference, but for pleading upon the Return 
of the Writs of Habeas Corpus. 1 6 

That *tis the particular Character of that 
odious Court call'd the Inquiſition, that no body 
dares appear for, or reſort to a Perſon impriſon'd 
there, but he is left to the Mercy of that Court. 

The Lawyers are not to be anſwerable for 
every thing they argue; they are to do their 
m_ for their Clients, and the Court is to judge 
of it. 

6. The Commons * the laſt Reſolution 
is an agreeing it, though not ſo Parliamen- 
tary as it would have been to have agreed it 
directly. | 

, That 


— 
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That the Lords are- the only proper Judges, 
Whether the Writ of Error lies before them. 


To theſe Arguments the Managers for the Commons 
Anſwered, 


That they agreed the Neceſſity of a good 
Correſpondegce between the Two Houſes, eſpe- 
cially at this Time of common Danger; and that 
the Commons had fully ſhewn their Deſire to 
maintain that good Correſpondence, by conde- 
ſcending to meet their Lordſhips at this tree Con- 
ference, altho' their antient and fundamental Pri- 
vileges had been call'd in Queſtion, and denied 
by their Lordſhips, and that in an extraordinary 
and very unparliamentary Manner. 

That the Delivery of Reſolutions is ſo far from 
being the only Method of Conferences, that the 
more uſual Method has been to offer Reaſons, 
without Reſolutions ; and it would be very diffi- 
cult to give any Inſtance (before this) of either 
Houſe delivering poſitive Reſolutions at a Con- 
ference, without the Reaſons, at the ſame Time, 
to-ſupport them, and that induce them to make 
ſuch Reſolutions, 

1. That the Commons Anſwer to the Lords 
Firſt Reſolution is not foreign to the Subject Mat- 
ter of the Conference; becauſe the Commons 
apprehended the Subject Matter to be their Lord- 
ſhips denying the Privileges of the Commons on 
the one Hand, and their extending their own Ju- 
dicature beyond its proper Limits on the other: 
And therefore the Commons could not but take 
Notice, how far their Lordſhips had tranſgreſſed 
in the Exerciſe of an unwarrantable Judicature, 
in Contradiction to that very Rule they had laid 
down for the Teſt of the Proceedings of the 
Commons, and by which the Commons had 
ſtrictly govern'd themſelves. 

That the Commons cannot create new Privi- 
leges; yet in Coke's 13 Reports, Fo. 63. tis ſaid, 
the Privilege of Parliament, either of the Upper 
Houſe, or of the Houſe of Commons, belongs 
to the Determination or Deciſion only of the 
Court of Parliament; for every Court hath a 
Right to adjudge their own Privileges, according 
to the Book of E. 4. Sir John Paſton's Cale. 

2. To their Lordſhips Arguments for their 
Second Reſolution your Managers anſwer'd, 

That every Perſon injured, hath a Right to 
ſeek Redreſs; but then that Redreſs muſt be 
ſought in the-Place where the Matter is properly 
cognizable. | 

3. To what the Lords offered upon the Third 
Reſolution, your Managers anſwered, That Mat- 
ters of Election do not belong to the Courts be- 
low, but only to the Houſe of Commons, which 
hath been in long Poſſeſſion of them: That there 
was an Act of Parliament made in the Time of 
King Henry the Sixth, to giye an Action for a 
falſe Return of Members to ſerve in Parliament, 
becauſe no ſuch Action lay at Common Law, it 
relating to Elections. | 

- That double Returns not being within that Sta- 
tute, no Action lay in the Courts of Common 
Law, for making any double Return, *till the 
Statute 7-& 8 William III. 

That beſides the Inſtances given in the An- 
ſwers the Commons gave to the Lords Reſoluti- 
ons, at the laſt Conference, this Diſtinction, as 
to privileged Caſes, is fully and undeniably war- 
ranted by the Statute made in the Firſt Year of 
King William and Queen Mary, Entitled, 4s 


in the Great Caſe of Aſhby and White. 


15 
AF declaring the Rights and Liberties of the Sub- 
Jeet, and ſettling the Succeſſion of the Crown ; where, 
among other Endeavours of the late King James, 
to ſubvert and extirpate the Laws and Liberties 


of the Kingdom, theſe are mentioned, by vio- 


lating the Freedom of Election of Members to ſerve 
in Parliament, and Profecutions in the- Court of 
King's-Bench, for Matters and Cauſes only cogni- 
zable in Parliament. 

Beſides, That there are privileged Caſes as 
well as privileged Perſons, appears from hence : 
A Prohibition, and .. an Attachment, 
lies for ſuing in the Spiritual Court for a Tem- 
= Cauſe determinable in the Temporal Court. 

here are divers Laws within this Realm, of 
which the Common Law is but one, as appears 
in Cotes 1 Inſt. Fo. 11. B. where he mentions 
Lex & Conſuetudo Parliamenti, & Lex Communis, 
as diſtin Laws. 

As there are ſeveral Laws, ſo there are ſeveral 
Courts and Juriſdictions, and ſeveral Cauſes pro- 
per for thoſe ſeveral Laws and ſeveral Juriſdictions: 
Of theſe the High Court of Parliament is the 
Firſt; Lex & Conſuetudo Parliamenti is a great 
Branch of the Law of England; and many Cauſes 
are to be determined only by that Law, as ap- 
pears in the Ia. Fo. 23. | 
With ſuch Cauſes as are in their Nature Parlia- 
mentary, and to be determined by the Law of 
Parliament, the Common Law, and Common 
Law Judges .have nothing to do; as further ap- 
pears, 4 Inſt. Fo. 14, 15. where the Expreſſions 
are very ſuitable to the preſent Controverſies. 

That the Perſons perſiſting in the Proſecution - 
of ſuch Actions, after a Prohibition by the Com- 
mons, for that ſuch Cauſes belong to their Juriſ- 
diction, the committing them for the Breach of 
their Privileges in that Particular, is no more 
than is done by the Common Law Courts for a 
like Contempt, when Perſons will ſue after a Pro- 
hibition to the Spiritual Courts: And the Com- 
mons uſual way to defend their Privileges againſt 
ſuch Invaſions, has been by committing the Tools 
and Inſtruments thereof. 

It is a fundamental Maxim of the Law and 
Cuſtom of Parliament, which is the higheſt and 
nobleſt Part of the Law of England, and parti- 
cularly adapted to the Preſervation of the Liber- 
ties of this Kingdom, That the Two Houſes are 
independent of one another, and ſole Judges of 
their Rights and Privileges : That their Lord- 
ſhips did admit, the Commons have a Privilege 
to judge of the Rights of their own Elections 


to one Intent, but not to another: But if the 


Commons have ſuch a Privilege to one Intent, 
they muſt be Judges of it to all Intents and Pur- 
poſes whatſoever ; and being ſole Judges thereof, 
their Judgment cannot be legally call'd in Queſti- 
on, either by Writs of Habeas Corpus, Writs of 
Error, or otherwiſe, in any other Courtz and 
conſequently the Proceedings in Weftminſter-Hall, 
and in the Houſe of Peers, and the Judgment 
given there, are all null and void, & coram non 
Judice. * 

The Commons Commitment for commencing 
theſe Actions, is no more than what they and 
their Predeceſſors have in all Times practiſed in 
Caſes of Breach of Privilege. 

4. In Anſwer to what the Lords had offered 
upon the Fourth Reſolution, your Managers in- 
ſiſted, That Application of Friends for the Li- 
berty of any Perſon impriſoned, ought to be in 

a Pro- 
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a proper Place, and in a proper Manner, which 
I chi. Caſe ought to have been only to the Houſe 
of Commons, and by the Petitions of the Perſons 
they had committed. 

That the Proceedings in 1675 were ſo well 
grounded, that they muſt be Precedents to the 
Commons to follow at all Times upon the like 
Occaſions. | 

5. To what the Lords offered upon the Fifth 
Reſolution, your Managers anſwered 

The Licentiouſneſs of Speech uſed by the 
Lawyers, was only mentioned among other Par- 
ticulars of the Provocations they gave the Houle 
of Commons; but they were committed for 
pleading upon the Returns of the Writs of Ha- 
beas Corpus, in Behalf of the Priſoners committed 
by the Houſe of Commons, which the Commons 
(who are the only Judges of their own Privileges) 
take to be a great Breach of the Privilege of 

their Houſe. 

6. To the laſt Reſolution your Managers in- 
ſiſted, That no Writ of Error lies in that Caſe; 
and that there may be Caſes wherein no Writ of 
Error lies, was their Lordſhips Opinion in the 
Caſe of the late Biſhop of St. David's, who 
brought his Writ of Error upon the Court's not 

ranting him a Prohibitien. 

The Caſe of Sir Thomas Armftrong, mentioned 
by their Lordſhips, was particular, in that the 
Commons then apprehended he was entitled to 
a Writ of Error within the Meaning of the Sta- 
tute of Edward the Sixth. | 

Your. Managers further urged the Novelty of 
the Action in the Cafe of Aby and White, of 
which no Footſteps can be found in any Book of 
the Law, or in any Record, although we have 
faithful Reports of all memorable Caſes for four 
hundred Years paſt; and the Occaſion of ſuch 
an Action muſt frequently have happened. 

The Lords themſelves (when they had no 
Deſign upon the Privileges of the Commons) 
were of Opinion, in the Caſe of Sir Samuel Bar- 
nardiſton, in the firſt Year of the Reign of King 
William, That no ſuch Action lay; and there 
is no one Reaſon can be offered to maintain this 
Action, but held more ſtrongly in the Caſe of 
Sir Samuel Barnardiſton, as Damages, Coſts, &c: 
And it is an abſurd Diſtinction to ſay, That in 
this Caſe the Right of Election cannot come in 
Queſtion, becaule the determining of the Right 

of the Electors doth generally determine the 
Right of the Elected; and almoſt all controverted 
Elections depend upon the Qualifications of the 
Electors. 

That the Commons had ſhewn fuch a Diſpoſi- 
tion to maintain a good Correſpondence with 
their Lordſhips, though their Lordſhips, in the 
Cale of Abby and White, had, contrary to the 
Judgment, of the Courts below, allowed the 
Action, upon which the Plaintiff had taken out 
Execution, and levied the Money, that the 
Commons took no Notice of it, and were willing 
to let the Matter fall ; which might occaſion 
any Conteſt in this Time of publick Danger : 
But when other Actions of the like Nature were 
ſtill commenced and .proſecuted, whereby all 
Elections would be brought to the Determination 
of the Lords, or, at leaſt, in time ſo influenced, 
as that the Lords would in effect chuſe the 
Commons, and thereby the Independency of the 
Two Houfes would be deſtroyed, which is the 
great Safety of the Conſtitution z then it con- 
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cerned the Commons, who are the Repreſenta- 
tives of the People, to oppoſe what would be ſo 
fatal to our Conſtitution. 

The bringing Writs of Habeas Corpus upon 
the Commitments of the Commons, and a Writ 
of Error thereupon before the Lords, would 
bring all the Privileges of the Commons to be 
determined by the Judges, and afterwards by 
the Lords, upon ſuch Writs of Error. 

Nay, ſuch Writs of Error upon every Habeas 
Corpus, would bring the Liberty of every Com- 
moner in England to the arbitrary Diſpoſition of 
the Houſe of Lords. | | 

And if a Writ of Error cannot be denied in 
any Caſe, and the Lords alone are to judge whe- 
ther the Caſe be proper for a Writ of Error, 
then all the Queen's Revenue, all her Preroga- 
tives, and all the Lives and Liberties of the 
People of England, will be in the Hands of the 
Lords ; for every Felon, Burglar, and Traitor, 
will be entitled to a Writ of Error before the 
Lords; and they will have even Power of Life 
and Death. 

And by Writs of Error and Appeals, as at- 
ready exerciſed, they will have all our Properties; 
by ſuch new-invented Action they will have all 
our Elections; and by ſuch Writs of Habeas Cor- 
pus, and Writs of Error thereupon, they will 
have all our Privileges, Liberties, and even Lives, 
at their Determination ; who determine by Vote, 
with their Doors ſhut, and it is not certainly 
known who it is that hurts you. 

The Novelty of thoſe Things, and the infinite 
Conſequences of them, is the greateſt Argumenc 
in Law, That they are not of Right. | 

The Commons are not contending for a ſmall 
Thing, but for their All : 

Eſpecially ſince the Lords have found out a 
way to diſtreſs the Government, by detainin 
the Money given by the Commons, which mu 
come laſt to them, becauſe the Money-Bills muſt 
begin with the Commons; and if by that Means 
they can extort Writs of Error where they neves 
were heard of, the Commons muſt commit the 
Perſons employed in all ſuch Innovations, or elſe 
they muſt loſe, by ſuch Contrivances, All that 
hs have. 

n the Caſe of Denzill Hollis, Sir Fobn Elliott, 
Sc. in 1667, the Commons declared the Judg- 
ment given in 5 Cer I. to be an illegal Judg- 
ment, and againſt the Privilege of Parliament : 
And this they did of themſelves, before they ac- 
quainted the Lords therewith, | 

Afterwards, becauſe it concerned the Lords 
as well as the Commons, they imparted their Re- 
ſolutions to the Lords, who concurred with the 
Commons; and the Writ of Error, which was 
afterwards brought at the Deſire and Inſtance of 
the Lords, and not at all by the Deſire of the 
Commons, they relted upon their own Reſolu- 
tion, That it was an illegal Judgment. Vid 
Vol. 7. P. 242. ö 


The Lords, by way of Reply, ſaid further, 
That this is a Cauſe of Liberty and Property, 
and judicial Proceedings, which the Commons 
had endeavoured to ſtop. 

That the Conference therefore aſked by the 


Lords upon the fundamental Rights and Liber- 


ties, was proper. k 
That they are the ſame Terms the Commons 
uſed,” 3 Car. when their Liberties were _—_— 
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That the true Method of Conference is not 
by way of Queſtion and Anſwer, but by Re- 
ſolutions, which are not ſo binding g but if the 
Lords are convinced by Arguments, they may 
retract them. eee . 

That the Lords, ſure, may regularly take No- 
tice of this printed Paper, when it contains ſuch 
Declaration as all Perſons are bound to take No- 
tice of at the Peril of Commitment. 

That the Right of the Houſe of Commons to 
determine their own Elections is not in Queſtion, 
or intended to be changed; but the two Prece- 
dents produced ,to ſupport them are very much 
miſtaken. - 

That the Caſe of Sir Frentis Goodwin is not 
fairly ſtated, the Word Order being omitted in 
the Commons Anſwer to the Lords Meſſage, re- 
lating to the Commons Proceedings in this Caſe ; 
which refers to a particular Order of the Houſe 
of Commons, they having before determined that 
Election. That it is not taken Notice, that the 
Lords went with the Commons to the King, and 
were Mediators; and that at the laſt a new Writ 
iſſued for a new Election. 

That in the ſtating the Precedent, 28 Eliz. 
the Commons have not taken Notice, That the 
Election was in that Caſe determined by the 
. 
That the Commons did not confine their Reſo- 
lation to Armſtrong's Caſe; but it is general and 
abſolute, That a Writ of Error in Felony, or 
Treaſon, is of Right, and not of Grace. 

That by the Writ of Error brought in the 
late Biſhop of St. David's Caſe, upon the De- 
nial of a Prohibition, and diſallowed by the 
Lords, it appears, when a Record comes im- 
properly bee Wan they are ſo juſt as to diſ- 
miſs it. | | 

That, inſtead of proving the Law, the Conſe- 
quences are urged, which is not right arguing. 

That the ' Queſtion is, Whether the Queen is 
bound to grant a Writ of Error? If She is, it 
will de hard for any Body of Men to — 
with the Crown, and ſtop it to hinder that Fiat; 


which, by the Opigion of the Judges, She ought 


to give. | 

She is obliged too, by Magna Charta : Nulli 
negabimus, nulli deferemus, Tuſtitiam. 
That whether a Writ of Error lies or not, will 
afterwards be proper for the Judgment of this 
Court, as *tis of any other Court where a Writ of 
Error is returnable. 
That the Commons are very ſafe, and may de- 
pend the Lords will be as tender of their Privi- 

as of their own. © 1 

That whatever Privileges accrue to the Com- 
mons, will accrue to the Lords alſo: If the Com- 
mitments of the Commons are free from the 
Cognizance of the Courts below, thoſe of the. 
Lords will be ſo too. _—_ 
That 3 Car. the Commons maintained, That 
the Meaſure of © Perſons being bailable, is not 
from the Authority which committed, but from 
the Cauſe of Commitment. 6 yn 


Tour Managers further obſerved, This Subject 
Matter was ſcarce ever in Conference before-be- 
tween the Lords and Commons, and will ſeem 
ſtrange to Poſteritryry. Nt 
That che Lords Concern, for Liberty and 
Property cannot be equal with that of the Com- 
mons z for the Lords Liberty is better fenced, 

Vor. VIII. 
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In the Great Caſe of | Aſhby aud White, 
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and conſequently their Property too, than that of 
the Commons. 8 % e 
The Lords are leſs intereſted in the Event of 
this Conference than the Commons; who are the 
Truſtees of thoſe who ſent them, and are bound 
in Duty and Intereſt to preſerve” their Liberty 
and Property: And having but a Triennial Du- 
ration, which is at this Time near expiring, it is 
not to be imagined they will infringe what they 
are entruſted with, and ſo much concerned to 
maintain; and that ſo notoriouſly, that the Lords 
ſhould complain, who are much leſs concerned, 
but more to be feared, as their Deſigns, as well as 
Honour, may be Hereditary. | DIVES: | 
At the firſt Conference; fix Reſolutions were 
2 as Matters of undoubted Truth and 
aw. mn 
And the Proceedings of the Commons are to be 
tried by theſe Rules, though they were no Par- 
ties to the making them. | inen 
1. The Firſt is not to be excepted ag inſt; 
only is an Inſinuation, as if the Commons had 
practiſed the contrary, which they are not con- 
ſcious of. ein 
2. To the Second, There are many Injuries 
for which no Action at Law is allowed; as if 
Judge gives a wrong Judgment, the Redreſs by 
Writ of Error is no Satisfaction för the Da- 


So for other Acts of a Judge, or Court of 
Juſtice, as denying a Writ of Habeas Corpus, or 
Bail, no Action lies, but upon the late Statute. 

That their Lordſhips, not making any Di- 
ſtinction between Matters and Cauſes which were 
exempt from the Cognizance of the Commen 
Law Courts, as being ſolely cognizable in Patlias 
ment, and Cauſes which were exempt only” in 
reſpect of the Perſons ſued, being entituled to 
Privilege of Parliament, ſeems to be the Occa- 
ſton of the Miſtakes their Lordſhips have enter 
tained in relation to the Proceedings of the Com- 
mons: That the Houſe of Commons is a Court 
of Judicature in many reſpects; and as ſuch, 
hath, as well as other Courts, Cauſes proper and 
peculiar to its Juriſdictio n. 

That the Law- Books, and particularly the 
Lord Coke, ſpeaks of Matters of Parliament which 
are not to be determined by the Common Law, But ar- 
cording. to the Law'and Uſage of Parliament. © 

That all Matters moved, or done in Parliament; 
muſt be Queftioned and Determined there, and wot 
elſewhere, has been heretofore aſſerted by - the 
Houſe of Commons, as their antient and un- 
doubted Right, and has been allowed both by the 
Judges of Law; and by their Lordſhips. And 
when the Judges in the King's-Bench, in the fifth 
Year of King Charles the Firſt, upon an Infortna- 
tion againſt Sir Jobn Elliot, Mr. Hollis, and others 
held, That Matters done in the Houſe of Commons, 
if not done in à Parliamentary Way, might be que- 
flioned elſewbere ;\ that Judgment was afterwards 
reverſed in Parliament. | Rt ft 
That their Lordfhips allowed all Matters re- 
lating to Elections, ought to be determined ſolely 
by the Commons: And though their Lordſhips 
attempted to make a Diſtinction between the 
Right of Elections, and the Right of Eleftors} 

et their-Lordſhips cannot find Room for ſuefl a 
Piſtintion, unleſs they would fay, the Right and 
Qualification of the Electors was a Matter not re- 
lating to Elections. a 


R r 
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That by the Parliament Rolls; 11 Rich. II. 
it appears a Petition was exhibited by Parliament, 
and allowed by the King, That the Liberties 
and Privileges of Parliament ſhould be diſcuſſed by 
the Parliament, and not by any other Courts, nor by 
Common or Civil Law; and therefore, when the 
Judges have been aſked their Opinions in Mat- 
ters of Parliament, they have anſwered, That the 
Privileges of Parliament ought to be determined 
there, and not by any other , as they did in the 
Caſe of Thorp, Speaker of the Houſe of Com- 
mons, 31 H. VI. 

That theſe Matters are not exempt from the 


Determination of other Courts, in reſpect of the 


Perſons ſued; for then they might be determi- 
ned there after the Time of Privilege was expi- 
red; whereas it is evident, That ſuch Matters 
and Cauſes cannot be determined in any other 
Courts than that of the Parliament, after the 
Expiration of the Time of Privilege, any more 
than before. | ' 
That theſe Matters are determinable in Par- 
liament, although the Perſons proſecuted are not 
entituled to the Privilege of Parliament, as ap- 
pears by many Inſtances, particularly by that of 
the Mayor of Weſtbury, in the Eighth Year of 
n. Elizabeth, who, for taking Four Pound: 
to get, a Perſon. elected a Burgeſs for that Bo- 
rough, was fined and impriſoned by the Houſe of 
Commons, although he was not a Perſon entituled 
to the Privilege of Parliament. 
That it may as well be ſaid, That an Action is 
maimtainable for refuſing any of the Lords a 
Riglit of Precedency in Parliament; yet it can- 
not be imagined the Houſe of Peers would be 
content the: fame ſhould be brought in Queſtion 
in any the Courts of Law, and decided by a 
Jury of  Commoners. Mo. 
Bur the ſame Arguments will hold for main- 
taining ſuch an Action, to recover Damage for 
. refuſing Precedency to him that hath Right to 
it, as for maintaining an Action to recover Da- 
mages for refuſing to take down upon the Poll 
the Vote of an Elector: For it may with equal 
Reaſon be ſaid in both Caſes, That the Plaintiff 
hath a Right, That the Defendant refuſed him 
that Right, That ſuch Refuſal is an Injury, and 
conſequently. ought to be repaired in Damages. 
3. As to the Third Reſolution, the Commons 
are not accountable to the Houſe of Lords, or 
any other Court, for what they did in that 
Matter, 
Their Privileges being Rights peculiar to that 
Houſe, what is their Privilege, and the Breach 
of it, is only examinable, and to be judged by 
themſelves. hoy 
That the Courts of Weftminter-Hall have that 
Deference for each others Judgment, that in 
Commitments for Contempt, or Miſdemeanor, 
which are frequent every Term, . another Court, 
though Superior, will not redreſs the Priſoner 
by Habeas Corpus, or otherwiſe ; but he muſt ad- 
dreſs. to the Court which committed him, much 
leſs can an inferior Court do it. | 
The Houſe of Commons therefore e 
the ſame Deference from thoſe Courts which 
they pay each other; and alſo from the Lords 
Houſe what is due to a Co- ordinate Juriſdiction: 
The Commons taking themſelves to be ſuperior 
to any Court in Meſtminſter- Hall, and not allow- 
ing any Court in this Government to be their 
— 1 no more than their Predeceſſors have 
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The Commons do not intend by their Decla- 
ration to make a new Law, but barely declare 
what the Law was, and prohibit any Perſon to 
act contrary. | 

The Term Declaration is not peculiar to the 
Prince, but is a familiar Term in Wefminſter- 
Hall. | | 

The Commitment was not for acting contrary 
to the Vote of the Commons, but for acting 
contrary to Law, after the Law was notified to 
them by that Declaration, and they thereby pro- 
hibited to proceed in that Courſe. _ | 

To ſet this in a true Light, If a Man ſues in 

the Admiralty, or EccleſiaſticaF Court, for a 
Matter properly cognizable at Common Law, 
the Party ſhall not indeed be committed for com- 
mencing that Suit; but if the Defendant in ſuch 
Suit obtains a Prohibition, which declares what 
the Law is, and gives the Plaintiff Notice that 
his Suit is contrary to Law, and therefore prohi- 
bits him to proceed any further therein; if he 
does proceed, an Attachment will iſſue to arreſt 
him for Breach of the Prohibition, as it is ſaid, 
though in Truth, it is for acting eontrary· to 
Law, after he had been admoniſhed what the 
ſame was. ; 

| Now there is no Difference between the Decla- 
ration complained of, and the Prohibition men- 
tioned, but in the Name only; both declare what 
the Law is; both admoniſh the Perſon offending, ; 
and both command him not to proceed; ſo that 
there is as much Reaſon to complain of a Prohi- 
bition, at Law, as of the Declaration mentioned 
in the Reſolution. , 1 14 

4. To the Fourth Reſolution, if it 
the Priſeners committed by the Commons, they 
3 the Application ought to be to their 

ouſe. 1 31 FC 

5. For the Fifth Reſolution, the Commons 
have the ſame Exceptions to it as they had to the 
third Reſolution : For if Council, Attornies, or 
Solicitors, are prohibited, and act contrary to the 
Order of any Court, they are guilty of a Con- 
tempt of that Court; and for ſuch Contempt 
they may be taken into Cuſtody. .. | 

To their Lordſhips laſt Reſolution, it is very 
true, That in the laſt Reign the Houſe of Com- 
mons did fo reſolve in the Cauſe of Sir Thomas 
Armſtrong as hath been cited, which Caſe was, 
That Sir Thomas Armſtrong was indicted for 
High-Treaſon, and afterwards fled beyond Sea, 
where he was at the Time of the Exigent a- 
warded againſt him; and afterwards, within a 
Year after the Exigent awarded, he was brought 
Priſoner into England, and would have. a Writ of 
Error, but it was denied him; upon which the 
Houſe of Commons made the Reſolution mentioned, 

At the Common Law, if a Perſon had been 

ilty of a capital, or any other Crime, and had 
= in England at the Time of the Inditment 
found againſt him, but was beyond, Sea. at. the 

Time of the Exigent awarded, and thereupon an 
Outlawry was had, the Perſon outlawed: mi 
any Time afterwards . have reverſed that Out- 
lawry for that Error, in Fact: The, Practice 
wherenpon was, That Perſons guilty of Trea- 
ſon, would fly beyond Sea, and there ſtay till 
the Witneſſes, againſt, them were dead, aud then 
return into England, reverſe their Outlawry, and 
become ſafe. To re which Miſchief, was 
the Statute of Edward VI. made, which takes 
away that Error in Treaſon, 1 | 
; __ Outlaw 
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Outlawed render d himſelf to the Chief Juſtice 
within a. Year after the Outlawry ; within which 
— the Caſe of Sir Thomas Armſtrong, 
as the Commons apprehended; which was the 
Reaſon of the Reſolution: And in other Caſes 
the Practice ſince that Reſolution Has been other- 
wiſe ; for in the Caſe of Sak/bury, who was at- 
tainted of Felony for counterfeiting the Stamps, 
a Writ of Error. was denied him, though he peti- 
tioned for the fame. But if this Reſolution. is 
aimed at a Writ of Error for denying a Habeas 
Corpus, or wa iy to bail, or diſcharge Perſons 
committed by the Houſe of Commons, this Reſolu- 
tion is very wide from the Purpoſe ;' for, whether 
a Writ of Error be a Writ, of Right, or a Writ of 
ace, in all Caſes where a Writ of Error does 
iez yet their Lordſhips Reſolution cannot be car- 
ried ſo far as to make a Mrit of Error lie in a Caſe 
where there is no Judgment 
never is in the Caſe of an Habeas Corpus, or in 
any thing relating thereunto; for if an Habeas 
Corpus is denied, or if granted, and the Perſons 
thereupon denied to be bail'd or diſcharg'd, this 
is no ſuch Judgment, but that the ſame, or any 
other Court, may grant an Habeas Corpus, and 
diſcharge or bail the Perſon committed. 
Tour Managers added, The Commons hoped 
it would be no Difficulry to convince the Lords, 
that theſe Reſolutions were both unreaſonable 
and unparliamentary, and they have not been 


much juſtified ; and certainly it cannot be parlia- 


mentary, or reaſonable, for the Lords to condemn 
the Commons in the Caſe of their own Privileges, 
when the Lords are no Judges of them: And 
therefore, though the Commons have now enter'd 
into this Debate with their Lordſhips, it was 
never meant to ſubje& their Proceedings to the 
Lords Examination, but only to ſatisfy the Lords, 
and all Mankind, that the Commans have not 
done any extravagant Thing; that a Noble Lord 
ſaid, They did not intend to interrupt the Commons 
in the Determination of their Eleftions. The Com- 
mons are behalden to them for that; for other- 
wiſe, when they thought fit, they might as well 
meddle with that, as ſeveral other Things they 
have of late taken upon them. | 
The Commons hope their Lordſhips will con- 
ſider what the Conſtitution is, and think it not 
reaſonable, that any Part ſhould exceed its due 
Bounds : But there have been great Invafions 
made upon it by their Lordſhips, and ſome In- 
ſtances of that kind have been deliver'd at the 
laſt Conference; and it would be eaſy to ſhew, 
That the Judicature Which of late has been aſ- 
ſumed by the Londa, is not conſiſtent with the 
Conſtitution. 111 5 I : 

A Writ of Error in this Caſe, the Commons 
take to be ſuch: And the Commons would be 


blameable for admitting of it, ſince no ſuch Writ 


does lie ; and the Commons have done well in 
adviſing Her Majeſty not to grant it, fince it is 
againſt Law: The Commons find no ſuch Writ 
ever brought. | 

'Tis ſaid, their Lordſhips will do Right to the 
Commons it; but the Commons can never 
think i realonable 10 ru the — 
P of England to their Lordſhips Pleaſure, 
— have Power to do Right, have 
Power to do Wrong; and Power is ſo often 
abuſed, that the Commons can never ſuffer the 
Lords to aſſume this new Power to themſelves. 
Were we cettain Power could never be. abuſed; 


7 
— 


in the Great Caſs uf Adbby and White: 


unced, as there 


an Arbitrary; and what is called a Tyrannical 
Power, would be the beſt in the World; for that 


not being tied to any Rule, would apply the 

Remedies proper in all Caſes; but ſince this is 

not to be expected. the Commons were in the 

Right to ſtop this Mrit of Error: They find one 

— ns —_ on another ; and therefore, 
rt ture; oppoſe any further Progreſs 

of this Nature. 1 | » 


It was further urged by the Lords, in R 
That if ſuch a #/rit of Error wants a —— 
tis a new Sort of Impriſonment has occaſion'd 


this. | 
urged by Gentlemen : 


That the Conſequences 
cannot avail. | 

That if che Law be ſo, nothing but the Legiſ- 
lature-can alter it, | 

That *tis faid, the Lords cannot judge of the 
Privilege of the Houſe of Commons. They do not 
ſay they can there may be no Occaſion : But 
from Precedents it appears they have done it by 
Writ of Error, and at the Deſire of the Commons. 

That not only the Lords, but all Mankind 
will judge of what is not their Privileges, if they 
claim that, which neither Senſe, nor Reaſon, nor 
Law will juſtify. _ | 

That if the Commons ſay, To bring an Action 
at Law againſt Perſons not privileged is a Breach 
of Privilege, all Mankind will ſay it is not. 

That this comes upon a Petition of five Men 
to the Lords, ſetting forth, They have been im · 
priſon'd by the Commons for bringing their Ac- 
tions againſt the Conſtables of Ale/bury, and for 
ſuing out Writs of Habeas Corpus, and are at leaſt 
delay'd in a Writ of Error. | 

The Queſtion lies in a narrow Compaſs ; 

Whether have a Right to bring their 
Actions at Law ? If ſo, it is Injuſtice to impriſon 
them for doing it; | 

A Hardſhip to deny them Writs of Habeas 
Carpus, and a greater to impriſon their Council 
and Agents, far eadeavouring to procure them 
their Liberty. 

That their Right is ſettled by a Ju of 
Law, which will ever remain, till alter d by the 
Legiſlature. | 
That a Declaration of one Houſe, or both 
Houſes, cannot alter the Law. | X 

That the Lords intend not to diſturb the 
Commons in their Right of Judging, only as to 
their own Members. 0 2 | 
That the material Difference is between judgi 
of —_— ht of the Electors, and the Right of | 
the Ind 0953-45 016" 2850-33969 

And there may be Caſes, as here, where the 


Election is not in Queſtion, and yet the Electors 


receive in being deny'd their Vote. 
That the Right of Freehold is a Man's Birth- 
right, and cannot be taken from him, but by 

AW, 1 42 J 0 
That if any Perſon be injured by any Officer 
whatſoever, he may, by Law, ſeek for Repara- 
tion: Other wiſe, there is a Right without a Re- 
medy, which is no Right at all. 


In Anſwer to this, your Managers ſaid z 
This Action is of the Firſt Impreſſion; and 
'tis a good Argument no ſuch Action lies, be- 
cauſe none was ever brought before; and eſpeci- 
ally, becauſe Occaſions cannot be preſumed to 
have been wanting in every new Election of 
Member, 
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Members to ſerve in Parliament; nay; many more 
juſtifiable than in the late Caſe of 4Aſbby and M bite, 
where the Plaintiff was a Perſon likely to become 
chargeable to the Pariſh, and therefore remov 
by the Order of Two Juſtices : And this, by the 
Way, brings in Mind the printed Caſe of 4þby 
and White, from the Report of the Lords Com- 
mittees; where 'tis given in Anſwer, No ſuch 
Action before was brought, That few bad ſuch a 
true Engliſh Spirit os that Plaintiff, though, it is 
ſaid, he then was a Cobler, and formerly had been 
an Heſtler; and his Breaſt, it ſeems, was firſt 
warm'd with this true Exgliſb Spirit, which was 
rather a Spirit of Faction. | 
And it is worthy Obſervation, That in this 
Caſe, the Coſts and Charges ſuſtain'd by Abby, 
or ſomebody for him, could not be leſs than 100 /. 
more than the Coſts and Damages he recovered ; 
fo that 'twas infelix victoria, and no Benefit, but 
a Loſs to him. A Noble Lord was pleaſed to 
fay further, That tho” he would not pretend to 
judge of the Commons Privileges, yet he might 
of what was not their Privilege. That Argu- 
ment appears very ſtrange, ſince the Commons 


| fay, The Matter in Queſtion is their Privilege; 


and if the Lords ſaying tis not, is ſufficient to 
diveſt them of it, the 3 Method may diveſt 
the Commons of all the reſt. The Commons 
are not going about to create new: Privileges, but 
continue the Poſſeſſion of thoſe which their Pre- 
deceſſors ever enjoyed and exerciſed ; and which 
they think neither this, or any other future Houſe 
of Commons, can ever depart from. 


The Lords afterwards receded from the Gene- 
rality of their ſecond and laſt Reſolutions. 
They faid, The ſecond, ſo far as that every 
one who apprehends himſelf injured, has a Right 
to ſeek Redreſs, was general; but what followed 
of an Action at Law, was confined to the preſent 
Caſe. rere g. a 01 0 35:4 
So the ſixth, tho' it was general, was to be 
underſtood in this particular Caſ. 


As to what was ſaid, That none but a ſuperior 
Court can take Cognizance of what another does, 
it was anſwered, 7 | 
That when the Earl of Shaft/bury was com- 
mitted by the Houſe of Lords for a Contempt, 
he was brought by a Habeas Corpus to the Court 
of King*s-Bench : This was complained of to the 
Houſe of Lords; but they paſſed it. over, being 
of Opinion, a Man might ſeek for Liberty where 
he would. as 105 : S471 Kg - 04-2: 
The Lords Judicature is too ſacred a Thing to 
Your Managers thereupon returned, They wiſhed 
their Lordſhips had ſaid that at the beginning, it 
would have ſaved much Time, and ſhortened the 


Debates; for the Commons think their Privileges 


as ſacred as the Lords can their Judicature. Your 
Managers proceeded to ſay, | li 

That as nothing offered at this Conference, 
or the laſt, was meant to ſubmit or leſſen the Pri- 
vilege of the Commons; much leſs had any thing 
in the Precedents in the Time of Queen Elizabeth, 
and James I. produced at the laſt Conference, any 
Tendency that way. 5 by eg 
And in Anſwer to ſome Objections made to 
thoſe Precedents, your Managers ſaid, The 
Commons did not take upon them to ſet ſorth 


3 11 


the whole Proceedings, which are very long; but 
tho' they had not their Books there to make out 
the Quotations, can depend upon what they have 
ſtated to be true. aon mar 
In the Precedent of Sir Francis Goodwin's Caſe, 
cited by the Commons, there are no Omiſſions 
that, duly conſidered, can make that Caſe leſs 
to the Advantage of the Commons on this Occa- 
ſion: for if the Word Order be omitted, and ta- 
king the Anſwer to have been, That they did 
conceive it did not fland with the Honour and Or- 
der of the Houſe to give Account of any their Pro- 
ceedings or Doings, that will little alter the Caſe, 
ſince it is plain, from the Entry on the Journal, 
the Commons, in returning this Anſwer, had 
Regard chiefly to the Precedent then quoted, 
27 Eliz. when the Commons refuſed to give the 
Lords any Reaſons (tho* the Lords deſired them) 
for the rejecting at the firſt reading a Bill the 
Lords had ſent down to the Commons: The 
Reaſons for the Commons Proceedings in this 
Caſe were prepared by themſelves, which they 
did communicate to the Lords; but the Lords 
were not to add or diminiſh: And tho* ſome 
Lords were preſent at the Commons delivering 
their Reaſons, there is a material Diſtinction upon 
the Commons Journals of thoſe Lords being pre- 
ſent as Lords of the Council, and not as Lords of the 
Parliament. % eite $I 07 
And the Noble Lord who took Notice of the 
Commons Omiſſion in the ſtating of this Caſe, 
and pretended to ſtate it fully and truly himſelf, 
omitted, That the new Writ was ordered to 


iſſue at the Requeſt of Sir Francis Goodwin" by 


his Letter; which, for the Satisfaction of the 
Houſe, was read and entered on the Journal, 
before any Queſtion for the new Election was 


1 
. 1 v 


In that of the 28th Ez. the Commons did 
not at the laſt Conference omit to take Notice 
of the Judges Determination; but it is juſtly ſtated 
as a Matter the Commons in the Examination of 
that Caſe were informed of, but did not ireſper3 5 
the Commons then. aſſerting themſelves. to have 
the ſole Determination of that Caſe. + 
Your Managers further urged, + 
Tho the Commons do not ſubmit their Privi- 
leges, it may be proper to aſcertain what they 
claim, with the Reaſons Why they are at this 
time the more concerned to oppoſe all Attempts 
upon them. „ e e 96 e e, 
They do agree, the Right of Voting may be 
grounded upon Freehold, Charter, or rip- 
tion; and they do not pretend to dra them 
from the Courts of Common Law, when as ſuch 
they come there originally, immediately and di- 
rectiy in Queſtio .. 
But it is as plain, when the Right of Voting 
in an Election is the Thing originally, immedi- 
ately and directly, in Queſtion, that is ſolely cog- 
nizable in the Houſe of Commons, whoſe Deter- 
mination is the ſtanding Rule for all Places; and 
if the Elections only were examinable by the 
Commons, and every Elector's Vote was exami- 


nable elſewhere, the Conſequence of ſuch diffe- 


rent Determinations is fully ſtated, as delivered 
at the laſt Conference; which common and known 
Difference of coming originally, or collaterally 
and incidentally» in Queſtion, will anſwer the 
Caſe: of the Earl of Banbury, where the Order 
of the Houſe of Lords came only incidentally in 
Queſtion upon an Indiftment' for Murder; nor 
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is here any Injury in this Caſe that requires an 
Action, much leſs Damages; the Elector's Vote; 

pon every Election, depends upon its own true 
313 as the Eleftor then ſtands intitled 
by Freehold, Charter, or Preſcription, whether 
he was entitled, or was allowed or refuſed, at 
any former Election, or not. 

Nor is Damage always neceſſary to a Reme- 
dy; that which is ſpecifick, and gives the Right, 
is the moſt noble and compleat Remedy; Da: 
mages being only ſecondary, ſubſtituted by way 
of Recompence where the other cannot be had, 
as appears by many Inſtances in the Law. | 

The Commons had great Reaſon to aſſert their 
ancient Right, and withſtand theſe late and new 

Attempts upon the Conſtitution, which in every 
Step have been unprecedented; viz. the Aion, 
the Habeas Corpus, and the Writ of Error. | 

The Action was never known, tho“ the like 
Occaſions have been as frequent as Elections, 
unleſs theſe Ayleſbury Men have more refined 
Notions of their Rights and Privileges than others 
Ever had. ; 

As to the Habeas Corpus, the Argument is 6 

much ſtronger, as Liberty is dearer than Pro- 
ty. 

wy to the Writ of Error, tho' the Lords Re- 

ſolution is general, they now aſlert it to be of 

Right only in this Caſe. 

As the Commons at the laſt Conference waved 
the Point of a Writ of Error being of Right or 
of Grace, ſo they do now, not by way of Ad- 
miſſion, but as tis not material in this Caſe. 

But thus much may be obſerved, That this is 
not the Common Caſe, where the Queſtion ariſes 
and falls under the Determination of the Judges 
of the Law, which is of Petitions of Right, and 
Writs of Error in the Courts of Meſtminſter, (as 
that of Sir Thomds Armſtrong was) where the 
Queen is Party; there it is in the room of a Suit 
againſt the Crown, and if denied, the Party has 
no Remedy. adn tet 

This Petition to the Queen, fot a Writ of Er- 
for in Parliament, is properly a Parliamentary 
Caſe, and is the ſame when the Queen is Party; 
or not; and ſeems ſome Remnant of out ancient 
Conſtitution, where all Petitions were to the 
King in Parliament, or to the King, and his 
Great Council, which was diſtinct from the Houſe 

of Peers, and were examined by Fryets, whether 
fit for the Parliament to proceed upon, or not; 
and to ſay, That upon ſuch Examination they 
could not be rejected, is to ſay, That Examina- 
tion was inſignificant. _ F 

And if in this Caſe no Writ of Error lies, if 
cannot then be ſaid, That the denying of it is an 
Obſtruftion of Juſtice, or contrary to Magna 
Charta. | 
That a Writ of Errot lies not in any Proceed- 
ing on any Habeas Corpus, has been the uniform 
e of former Times, as appeats in the Caſe 
of the City of London, 7 Fac. reported by the 
Lord Chief Juſtice Cate, in his Eighth Report, 
where one under an Arreſt, for the Penalty in a 
By-Law, brought his Habeas Corpus; and the 

udges took it for a Ground, That no Iſſue or 
murrer could be joined upon the Return, nor 
could any Writ of Error lie upon their Award; 
and upon that, as a Principle, grounded their 
Reſolution, Fo. 128. | anne 

And that this never came directly in Queſtion, 
is, becauſe a Writ of Error in fuch Caſe was ne- 

Vor. VIII. 
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ver aſked, much leſs had; upon a bare Commit- 
ment of any Court whatſoever: And it is hard 
to imagine, that there is any lawful Reſort or 
Appeal for Liberty, left untried at this Day, when 
ſo many, in all Times, have had Occaſion to ap- 
ply for it; eſpecially conſidering the frequent 
Commitments of both Houſes of Parliament. 

That the Commons are not ſurprized to find 
the Lords make ſuch a She of ſubmitting their 
Privileges to the Courts of Veſtminſter, when it 
is in order to draw all the Rights and Privileges 
of both Houſes to their own final Determinati- 
on; and much leſs when they conſider how inſi 
nificant all Courts of Juſtice are rendered, while 
their Lordſhips exerciſe the laſt Reſort in Judi- 
cature. COPIES 4 

The ſeveral Attempts in the Way of Judica- 
ture, which have been made upon the Conſtituti- 
on, are ſo many Reaſons for the Commons at laſt 
to make a Stand. | - 25g 4 Ban: at 

The very Form of the Writs of Error in Par- 
liament is altered in a moſt material Part. 

It is ſtil] returnable into Parliament generally; 
and the Judgment is entered, per Cur* Parliamenti. 

But where the ancient Form, which appears in 
Raſtall's Entries, Fo: 302; was, Ut de Concilio & 
Adviſaments Dominorum Spiritualium & Tempo- 
ralium ac Communitalum in Parliaments noſtro ex- 
iſtentium ulterius pro Errore corrigendo fieri facia- 
mus quod de jure, &c. MSIE ; 

Of late, as appears by a Writ of Error, printed 
in the Lord Chief Juſtice Saunders's Second Re- 
port, Fo. 228. (and agreeable to that are all the 
Modern ones) that Word (Communitatum) is 
omitted. 

This is only touched for an Inſtance, That 
even the higheſt Records, which ought to derive 
to us our Laws and Conſtitution pure and entire, 


have been corrupted. 
And to proceed to Inſtance ſome Modern 


Innovations upon our Conſtitution, in 
Point of Judicature: . 
In December, 18 Jac. I. it appears by the 
Lords Journal, That an Appeal to the Lords 
from a Court of Equity, was by them acknow- 
ledged to be as new and unprecedented as any of 
the Attempts which occaſion the preſent Con- 
ference.— | | 
Here the Lards interrupted your Managers, af- 
firming, That they were reſtrained from entering 
into Debate of their Judicature of Appeals from 
Equity, as foreign from the Subject Matter of 
the laſt Conference. But it was anſwered, and 
infiſted by your Managers, That this was Part 
of the Matter offered at the laſt Conference. 
And your Managers declared, | 
That they had more to offer, and were ready 
to proceed upon the Subject Matter of the laſt 
Conference in ſuch Manner as they thought their 
Duty to the Commons of England required, if 
their Lordſhips thought fit to hear them: Where- 
—— the Lords did riſe, and broke off the Con- 
rence, 


Reſolved; That the Proceedings of this Houſe, 
in relation to the Ayle/birry Men, committed by 


this Houſe for a Breach of Privilege, and the 
other Proceedings of this Houſe in that Matter, 
are in Maintenance of the antient and undoubted 
* 12 and Privileges of the Commons of Eng- 


Si 


Ordered, 
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Ordered, That all the Proceedings, in relation 
to the Ayleſbury Men, committed by this Houſe, 


and the Report of the Lords Journal, and Re- 


ports of the Conferences, and of the free Conſe- 

rence, be printed. : 
Ordered, That Mr. Speaker do appoint the 

printing of the ſaid Proceedings and Reports. 


The Proceedings at the Court of Queen's-Bench 
8 on the Habeas Corpus. 


Complaint was made to the Honourable 
A Houſe of Commons, That ſince their laſt 
Reſolutions in the Cauſe of Aſly and White, ſe- 
veral Actions have been brought by 7. Paty, F. 
Oviat, F. Peyton, H. Baſſe, and D. Horne, and 
ptoſecuted by R. Mead, againſt the Conſtables of 
Ayleſoury, in Breach of the Privileges of that 
Honourable Houſe ;, whereupon they were pleaſed 
to order the Matter of the ſaid Complaint to be 
heard at the Bar of their Houſe, and ordered the 
Perſons concerned to attend there, and appointed 
a Day accordingly. | 
The Parties appeared, (all but Mead) when 
the Witneſſes were examined, and they ſeverally 
called to the Bar of the Houſe, and then with- 
drew. And, upon full hearing, the Houſe were 
pleaſed to order their Speaker to iſſue out War- 
rants for committing them (being taken into Cu- 
ſtody) to Her Majeſty's Goal of Neugate. 


In Michaelmas Vacation, 1704. they prayed a 


Habeas Corpus upon the Statute of 31 of Cha. II. 
upon the Return of which, all the Judges met 
and adviſed, whether they were bailable by that 
Statute, who were unanimouſly of Opinion that 
they were not, and accordingly they were re- 
manded. And in Hillary Term following, they 
moved the Court of Queen's-Bench for a Habeas 
Corpus by the Common Law, which was granted, 
upon the Returns whereof the Judges of the 
Queen's-Bench deſired the Aſſiſtance of the reſt 
of the Judges, Whether they might be diſ- 
charged? who were all of Opinion, except the 
Lord Chief Juſtice Holt, That they ought to be 
remanded : But it was argued in the Queen's-Bench, 
by Council, and afterwards the Judges delivered 
their Opinion Seriatim. 

Mr. Page, Mr. Mountague, Mr, Lechmere, and 
Mr. Denton were Council for the Priſoners, and 
after the reading of the Return of the Commit- 
ment, Mr. Page ſaid, That the Writ of Habeas 

3 is a Writ grounded on Common Law, 
| therefore this Court can bail all Perſons, that 
by the Laws of England are bailable; That he 
did not ſay, but that the Houſe of Commons 
hath Privileges that belong to them, and may 
commit for Breach of fuck Privileges; that he 
did now only inquire, if there be any Law for 
the Commitment of the Priſoners, and therefore 
the firſt Queſtion he made, was, F tbere was a 
Breach of Privilege returned? Adding, That 
there being no Notice in the Return, that the 
Houſe of Commons has any Privilege, he needed 
not argue whether they have a Power, or not, to 
reſtrain Men from ſuing in the Queen's Court. 
The Lord Chief Juſtice Holt told Mr. Page, That 
the Queſtion was, if they were not to take Notice 
2 Power, tho 

r. Page anſwered, That tho* the Court would 
take Notice of any Power of the Houſe, yet that 
not appearing in the Return, they could not 
. judge of it, the 
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not returned to that Court: 


Commitment being by the Speak-. 


5 


51. Proceedings in the Queen's-Bench, 2& 3A, 


er, and not by the Houſe. The Lord Chief 
Juſtice replying, That the Commitment was in 
purſuance of the Order of the Houſe; Mr. Page 
ſubjoined, That then it ſhould be ſhewn to be by 
the Houſe, the Speaker being in the Chair, 
which was not mentioned in the Commitment. 
But this was over-ruled by the Lord Chief Ju- 
ſtice, who ſaid, that by the Houſe, was to be 
underſtood the whole Houſe. fitting, with the 
Speaker in the Chair. | 
Mr. Mountague continued the ſame Objection 
to the Commitment, adding, that it did not ap- 
, that the Priſoners were any ways related to 
the Houſe of Commons, either as Members or 
Officers: That as to the Lord Shaft/bury's Caſe, 
he was a Member; that he agreed every Court 
muſt, and have Power to keep Order among 
themſelves, but that to take a Man out of the 
Houſe, who was not of the Houſe, nor guilty 
of any Breach of Privilege, for ought ap 
by a Return, he knew no Law for it; that the 
Caſe aſſigned, was becauſe the Priſoners had been 
guilty of bringing and proſecuting an Action, 
which he did not take to be a Crime by any 
known Law; that in the Caſe of the Conſtable 
of Ayleſbury, there was a Judgment at Law ju- 
dicially given, which could not be got over, un- 
til ſome Act of Parliament me! hehe and the 
Law being ſo, that a Man might bring his Acti- 
on, he did not know what Crime a Man could 
be guilty of that uſed this Law; that the Words 
of this Commitment went further, That bring- 
ing this Action is contrary to the Declaration, 
in high Contempt of the Turiſdiftion, and in 
Breach of the known Privileges ; that they know . 
not what this Word Declaration means, neither 
did they underſtand what that Breach of the Ju- 
riſdiction was; that as to the Words, againſt the 
known Privileges of the Houſe, he was at a Loſs 
what Action is againſt the Privilege of the Houſe, 
becauſe they can have no Privilege againſt Law, 
and he was ſure it was not againſt Law to bri 
any Action. Then he took Notice, That the 
Commitment was during Pleaſure; adding, That 
he had known Perſons committed per Mandaium 
Domini Regis bailed, and therefore by ſtronger 
Reaſon ought they to be bailed, if committed by 
the Houſe of Commons. | 
Mr. Lecbmere inforced what had been alledged 
by the other Two, adding, That one Part of 
the Commitment, which ſet forth the Reaſons 
of it, was for bringing an Action at Law, con- 
trary to the Declaration of the Houſe of Com- 
mons, in Oppoſition to which Declaration, he 
muſt oppoſe the Declaration of the Lords; that 
this Commitment being alſo ſaid to be for a Con- 
tempt of the High Juriſdiction of the Commons, 
the Lords, in the Caſe of Aly and White, had 
declared againft it: Then he urged, That no 
other Court, ſave that of the Lords, and the 
Courts at W:ftminfter, and other inferior Courts 
of England, can execute any Juriſdiction, touch- 
ing any Actions at Law, and that Privileges 
which are againſt the known Laws of England, 
are in themſelves void. Another Objection, or 
Exception, was, That the Continuance of the 
Impriſonment of the Priſoners was a new Com- 
mitment; That the Habeas Corpus is the Way 
the Queen takes to make Diſquiſition about the 
Liberty of her Subjects; That tho? both Houſes 
of Parliament are proper Judges. of their own 
Privileges, yet this Court has formerly _w_ 
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their Privileges, to which Purpoſe he inſtanced 
in the Lord Shaft/ſbury's Caſe, wherein Notice 
is taken of a Caſe; where an Original was filed 
againſt a Member ſitting in the Houſe; and 
that in the Caſe of the Lord Banbury, tho' the 
Lords Temporal and Spiritual had declared he 
was no Peer, yet, in this Court, when he was 
brought to be tried for Murder, and denied the 
Torifdition here, inſiſting upon his Peerage, this 
Court refuſed to try him, and allowed his Plea; 
That the Laws of Parliament are the Cuſtoms 
of Parliament; That there is no Precedent in 
Parliament to oppoſe or commit a Man for pro- 
ſecuting for his Freehold or Franchiſe; bur on 
the contrary, he believed, in the Rolls of Prece- 
dents there might be found a Caſe, where Bail 
had been allowed by this Court, upon a Commit- 
ment of the Houſe of Commons. 

Mr. Denton excepted to the Return of the 
Commitment, alledging firſt, That the Warrant 
did not ſufficiently deſcribe the Crime; Second- 
ly, That it did not appear, that the Party com- 
mitted had Notice of the Vote or Declaration of 
the Houſe of Commons, for every Man is not 
bound to take Notice of a Vote, becauſe it is but 
a Temporary Thing; Thirdly, That it not ap- 
pearing by this Return, that the Priſoner was a 
Commoner, he might, notwithſtanding any thing 
that appeared to the contrary, be a Lord, and 
then it muſt be d, the Commons had no 
Juriſdiction : That if it had been a general Com- 
mitment, without ſhewing the Offence particu- 
larly, and ſaid, for a Breach of Privilege only, 

we it had been a good Commitment; But 
dere the Cauſe was ſct forth, and it appeared by 
the Judgment of the Lords, in the Cale of Ab- 
by and White, that was no Cauſe at all of Com- 
mitment; that bailing the Priſoners in this Court, 
did not meddle with the Privileges of the Houſe 
of Commons, becauſe, if bailed, yet they are 
anſwerable to the Houſe, and are Priſoners in 
Cuſtodia Legis; that indeed Juſtices of the Peace 
can commit for a Riot without Bail, but this 
Power ariſes from an expreſs Act of Parliament 
for that Purpoſe ; That the Queen herſelf can- 
not commit ſo as to bind the Power of the Law, 
but this Court can in ſuch Caſes, and always 
have, . upon good Cauſe ſhown, bailed, notwith- 
ſtanding ſuch Commitments : Concluding, upon 
the whole, for the Releaſe of the Priſoners. 

The Council having done Pleading, the Judges 

to give their reſpective Opinions, 

Mr. Juſtice Gould and Juſtice Powys ſaid, They 
would chiefly inſiſt upon Lex & Conſuetudo Par- 
liamenti, but they would firſt maintain the Form 
of the Warrant. | 

Obj. It was objected, That it is not ſet forth 
in the Return, how the Houſe of Commons have 
a Power to commit. 

Anſ. We muſt take Notice of their Power 
without ſhewing it: 
 Ohbj. That this is a Commitment by the Speak- 
er only, for that the Warrant does not run, Or- 
dered by the Knights, Citizens, and Burgeſſes in 
Parliament aſſembled, according to the Precedent 
in my Lord Shaftſbury's Cale, 1 Med. 144. 

Anſ. That it is good, being according to their 


Form, and that it muſt be preſumed, the Speak - 


er's Warrant was by Order of the Houſe. 

. . Ohj. There is no Seal to the Warrant, and that 
every Warrant ought to be under Hand and Seal, 
or elſe the Commitment is unlawful, 


— 
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Anſ. Courts don't uſe to commit by Warrant 
under Seal, but a Juſtice of Peace muſt ; but they 
at the Quarter Seſſions don't commit under Seal; 
beſides, the Cuſtom of Parliament juſtifies this 
Warrant. 


%. This is not like my Lord Shaft/ury's 


. Caſe, for he was a Member of the Lords Houle; 


alſo this Commitment is for a Matter done out- 
of the Houſe. | 

Anſ. Then they muſt never commit for Breaches 
of Privileges, for moſt are committed by others, 
than their own Members, and for Matters our 
of the Houſe. | | 

Odi. The Duration of the Impriſonment du- 
ring Pleaſure, is illegal and uncertain. 

Anſ. This is made uſe of for their Advantage, 
for they are diſcharged upon the Parliament's 
riſing; but alſo this Form is according to their 
Cuſtoms. And for Contempts to this Court we 
commit, without expreſſing for what Time, which 
is by Conſequence during Pleaſure. 

OA. This Commitment is for bringing their 
Action at Law, and for taking the due Courſe 
of Law. : 

. Anſ. What is Privilege, but diſpenſing with 
the Law? The generality of Breaches of Privi- 
lege, are for taking the due Courſe of Law. As 
to the Caſe of Abby and White, that is objected, 
who knows whether this is the ſame Caſe? it does 
not appear to us to be the ſame, for there may 


be different Votes, and different Circumſtances 


in this Caſe; if you go to the ſcanning the Words 
of a Commitment, Who knows not that moſt 
Commitments that would hold for ſuch, do ex- 
preſs the Cauſe but ſhortly, and but juſt give a 
Hint? And the Law does preſume, that the 
higher Courts do underſtand what they do, and 
therefore are not tied up to ſuch Strictneſs as in- 
ferior Courts. 

Oe. If this Court of Queen - Bench can diſ- 
charge a Man committed per Mandatum Domini 
Regis; they may upon a Commitment by any 
Member or Body of People whatſoe ver, if not 
legally committed. 5 

Anſ. That Commitment is not good, becauſe 
the King does not act in Perſon, but hath com- 
mitted all his Power Judicial, ſome in one Court, 
ſome in another, ſo that no body is to be com- 
mitted to Goal upon the King's ſpecial Com- 
mand. But what is done in Court, is of greater 
Authority, and the Law does adjudge it to be 
done by the King. 

Obj. Shall the Houſe of Commons take a. de- 
ſpotick Power to regulate how Actions ſhall be . 
brought, and what Actions ſhall not be brought?- 

Anſ. Can we ſuppoſe that High Court would 
ſtop the Progreſs of the Common Law of Eng- 
land? *Tis highly diſhonourable to have ſuch 
Thoughts, and no body dares think ſo, or will 
preſume to ſay ſoz and People would laugh at 
one that ſhould ſay, The Houſe of Commons 
will take away the Liberties of the People. 

There is no better Way to determine the Ju- 
riſdiction of either Houſe of Parliament, than 
by Ulage and Cuſtom, as the Bounds of Pariſhes 
are. That there is no Precedent or Caſe, nor ſo 


much as an Opinion yet cited, that the Courts of 


Weſtminſter- Hall have a Power to judge of the 
Authority of the Houſe of Commons, or that 
the Orders and Commitment of the Houſe of 
Commons can be diſch in Weftminſter- Hall, 
nor ever before attempted to be diſcharged here, 


upon 
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upon ſuch a Commitment by the Houſe of Com- 
mons; which is a good Argument, actording to 
my Lord Coke's Rule, that we want Power to 
do it. 

Twould be impoſſible for us to judge of the 
Privileges of the Houſe of Commons, for there 
are no printed Books of their Privileges, nor is 


there any Means by whith we can attain to the. 


Knowledge of them; but their Cuſtoms and 
Privileges are kept as Arrane's in the Rolls and 
Records of their own Houfe, and their Privi- 
leges depend altogether upon Precedents in Par- 
liament; they do judge it is a Contempt and 
Breach of their Priviteges; And who ſhall ſay 
nay? They are proper Judges of the Matter, 
and upon the Return, it appearing they were 
committed by the Houſe of Commons, our Ju- 
riſdiction ceaſes; and cited Prynne's Auimadver- 
ſions, fol. 4. and the King againſt Sir John Elliot, 
and others; in C. Ch. 181. (Ante Vol. 7. p. 252, 
253.) That upon a Writ of Error in that Caſe, 
in the Houſe of Lords, it was reſolved, That 
this Court hath no Juriſdiction of a Miſdemeanor 
committed in Parliament. 

Mr. Juſtice Poel. That this is a Caſe of the 
higheſt Conſequence, for it concerns the Privi- 
leges of the Houfe of Commons, the Liberty of 
the Subject, and the Juriſdiction of this Court; 
tis the firſt Caſe of this Nature, for the Lord 
Shaftſbury was a Member of the Houſe, and there 
may be a greater Juriſdiction in ſome Caſes over 
their own Members, than over Strangers : How- 
ever, they had not apy Authority upon the Re- 
turn, for they are committed by another Law 
than we. proceed by; and to be committed by 
one Law, and to judge of the Commitment here 
by another Law, would be a ſtrange Thing: For 
the Houſe don't commit by the Authority of the 
Common Law, but by another Law, Legem & 
Conſuetudinem Parkamenti; tor there are in Eng- 
land ſeveral other Laws, beſides the Common 
Law, viz. the Eccleſiaſtical Law, the Admiralty 
Law, Fc. and there is the Law and Cuſtoms of 
Parliament, where they have particular Laws and 
Cuſtoms for their Directions. 

To ſtate Judicature will help to clear this Caſe. 
The Houſe of Lords have a Power to judge by 
the Common Law, but not Originally, 2 a 
Dernier Reſort upon Writs of Error and A 
peals; and for that Reaſon it is provided by t 
Conſtitution, for the Judges to give their Aſſiſt- 
ance, which they are bound to do. But they 
have another Law, viz. Lex & Conſuetudo Parli- 
amenti, which the Judges are not to aſſiſt in, or 
give any Opinion; and I dare ſay, the Houſe of 
Lords would take it i, ſhould they meddle or 
adviſe therein, for they have their Privileges in 
their own Rolls and Books. 

That the Commons have alſo a judicature, not 
by the Common Law, but do judge of Breaches 
of Privileges, and Contempts to their Houle, 
ſecundum Legem & Conſuetudinem Parliamenti, 4 
Iuſt. 23. and by this Law theſe Perſons are 
committed, and now are brought to be diſcharged 
by the Common Law. The Reſolution of the 
Commons upon the Breach of Privileges is a 
Judgment, and the Commitment an Execution 
of it, which cannot be controlled; for this would 
be to draw it ad aliud Examen, and then the 
Commons would not be ſupreme Judges of their 
own Privileges. 


8 t. Proceedings in the Bench-Queen's 
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That the Reſolution in the Houſe of Lords, 
in the Caſe of Aby and White, does not bind 
the Houſe of Commons, nor determine their Pri- 
vileges; for they judged of the Privileges of the 
Commons as an Incident to the Action, and one 
Court may judge of a Mattef within the Juriſ- 
diction of another Court, when without it they 
cannot detertnine the Caſe before them; as this 
Court may of Admiralty, or Eccleſiaſtical Juriſ- 
diftion, it the Queſtion ariſes in an Action de- 
pending in this Court. But ſuch a Determina- 
tion will not bind anòdther Court, which has an 
original Cognizance of that Matter, as in Eject- 
ment now depending in the Common Pleas, the 
general Iſſue pleaded, and a ſpecial Verdict; the 
Queſtion there is, If a Quaker's Matriage be 
govd? Now if it ſhould be held in that Court 
a void Marriage, and the Judgment ſhould be af- 
firthed in this Court, and upon a Writ of Error 
in the 90 of Lords, it ſhould be reverſed, 
this would not bind the Eccleſiaſtical Court, but 
they might proceed there for Incontinency; and 
if they ſhould proceed there to Excommunicati- 
on, finding it a void Matriage, and the Party 
taken by the Excommunicato Capiendo ſhould bring 
this Habeas Corpus upon the Return of it, we 
could not diſcharge him. But this is a Matter 
originally ariſing in Parliament, 

Thar this Court may keep other inferior 
Courts within their Juriſdictions, but not the 
Houſe of Commons; for no Prohibition was ever 
granted to that Court, though they exceeded 
Juriſdiction: So if the Houſe of Lords do ex- 
ceed, or take Cognizance of Matters in the firſt 
Inſtance, no Prohibition would lie; for no infe- 
rior Court can prohibir a fuperior: And no Pro- 
hibition' was moved here, nor could we have 
granted it; for the Houſe of Commons is ſupe- 
rior to alt ordinary Courts -of Law. When the 
Houfe of Lords took Cognizance, and proceed- 
ed upon the Petition of my Lord Wharton, com- 
8 of an Order of the Court of Exche- 

er, for filing the Record of a Survey of the 

onour of Richmond, and Lordſhip of Middle- 
ton; which the Houſe of Commons, upon the 
Petition of Mr. Bathurſt, complaining of this 
Proceeding,. Jan. 28, 1703. Reſolved to be with- 
out Precedent, and unwarrantable, and tendin 
to the ſubjecting all the Rights and Properties of 
the Commons of England, to an illegal and ar- 
bitrary Power. They alfo Reſolved then, That 
it is the undoubted Right of all the Subjects of 
England, to make uſe of the Record; as they 
ought by Law to have done, before the ſaid Pro- 
ceeding of the Houſe of Lords, Vide poſtea. 

In 4 1»ft. 50. It doth not belong to the Judges 
to judge of any Law, 3 or Cuſtoms of 
Parliament; for the Laws, Cuſtoms, Liberties, 
and Privileges of the Parliament, are better to 
be learned out of the Rolls of Parliament, and 
other Records, and by Precedent and continual 
Experience, than can be expreſs'd by any one 
Man's Pen. 

In 4 Inſt. Every Court of Juſtice hath Laws 
and Cuſtoms for its Direction; ſome by the 
Common Law, ſome by the Civil and Canon 
Law, ſome by particular Laws and Cuſtoms; 
ſo the High Court of Parliament ſuis propriis 
Legibus & Conſuetudinibus ſubſſtunt. That Judges 
ought not to give any Opinion of a Matter of 
Parliament, becauſe it is not to be decided — 
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the Common Laws, but ſecundum Legem & Con- 
ſuetudinem Parliamenti; and Coke ſays, Ita Lex 
ab omnibus eſt querenda, d multis ignorata, à paucis 
cognita. Now who ſhall adjudge this no Breach 
of Privilege, when the Houſe of Commons, 
who are the proper Judges of their own Privi- 
leges, have adjudged it to be a Breach of their 
Privilege ? 

That it is to no Purpoſe to talk of the Form 
of the Commitment, if they have not Juriſdic- 
tion; but there is no ſuch Thing as Seals of the 
Houſe of Commons, and this Commitment du- 
ring Pleaſure, does not tend to Villenage, or 
Slavery, as was objected by Mr. Mountague, un- 
teſs there could be a perpetual Parliament, which 


there cannot be now, ſo that might have been 


ſpared; and he was glad Villenage and Slavery 
were ſo much forgot, that Council did not know 
what it was, or at leaft, did not know how to 
apply it. | 
_-Obj. But it was objefted, That they do no 
more in bringing their Action, than what is ad- 
Judged by the Houſe of Lords they may law- 

ly do. | 
| 455 That a good Correſpondence is to be 
wiſh'd for between the Two Houſes, by all true 
Lovers of their Country; but when they do not 
agree, there is no Way to ſettle their Juriſdic- 
tions, but firſt by Conference, and then by free Con- 
ferences ; and the Lords might have deſired a 
free Conference, when the Commons took this 
Matter under Examination, as the Commons did 
with the Lords in the Caſe of Skinners, Coke 
Rep. 13. But it may be ſaid, What if one Houſe 
perſiſts, and the other does ſo too? As to that, 
all free Conferences are © and the People of 
England may be preſent, and will be Judges, and 
they will not chuſe ſuch Perſons again as do com- 
mit, or do inſiſt pretended Privileges: So 
if the Lords do exceed their Juriſdiction, the 
Commons may deſire a free Conference; and if 
they do perſiſt, the People will be Judges, and 
will chuſe ſuch a Parliament as will deal with 
them. | F; 
That the Lord Shafibwy's Caſe is an Autho- 
rity in Point of Want of Juriſdiftion in that 
Court; and tho* he was a Member of the Houſe, 
it does not alter the Cafe here, for there are 
many Inſtances that the Houſe of Commons com- 
mit others than their own Members: There 
have been many Inſtances in both Houſes, that 
they may commit Perſons out of the Houſe. 4 
Inflit. 23. 24. Moore 57. Ferrar's Caſe in Dyer and 
Plowden, is a remarkable Inſtance, that no other 
Puniſhment could be inflicted for a Breach of 
Privilege; for he did not know that Indictment 
would lie for Breach of Privilege; and it would 
be a ſtrange Thing that the Houſe ſhould have 
Power to examine into and judge of a Breach of 
Privilege, and yet have no Power to puniſh ; for 
what ſignifies the Power to judge, without the 
Power to puniſſi? | 

Lord Chief Juſtice Holt. That this Caſe does 
depend upon the Vote that is recited in the 
Speaker's 'Warrant of Commitment, which was 
to this Effect : : | 

That it did appear to that Honourable Houſe, 
that Jabn Paty, of Ayleſbury,” has been guilty of 
commencing and . an Action at Com- 
mon Law, againſt V. M bite, and others, late 


Conſtables of Ayleſbury, for not allowing his Vote 
in 15 Election of Members to ſerve in Parlia- 
Vor. VIII. 


in the Caſe of the Ayleſbury Men. 
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ment, contrary to the Declaration, in high Con- 
tempt of the Juriſdiction, and in Breach of the 
known Privileges of this Houſe. 

That he own'd himſelf to lie under two Diſ- 
advantages; one, That all the reſt of the Judges 
do agree with his three Brethren, from whom 
he had the Misfortune to diſſent. The other, 
That he oppos'd the Votes of he Houſe of Cam- 
mons, and did begin to think he might juſtify 
himſelf in reſigning his Opinion to the reſt ; but 
that he valued more the Dictates of his own Con- 
ſcience, than any Thing he could ſuffer in this 
World, and by that and his Judgment (tho' it 
were but weak) he would be güde 2 

That this was not ſuch an Impriſonment as the 
Freemen of England ought to be bound by. And 
that it did highly concern the People of England; 
not to be bound by a Declaration of the Howſe of 
Commons in a Matter that before was lawful. 

That neither Houſe of Parliament has a Power 
ſeparately to diſpoſe of the Liberty or Property of 
the People, for that can't be done but by the 
Queen, Lords, and Commons; and this is the 
Security of our Engh/b Conſtitution, which 'can- 
not be altered but by Act of Parliament. 

That there is a Crime charged by the Vote for 
commencing an Action; but ſure that cannot be 
a Breach or Privilege, for an Original may be 
filed againſt a Member of Parliament, during the 
Time of Privilege, ſo that you don't moleſt him, 
and it is no Breach of Privilege; as it was re- 
ſolved in Sir George Binion's Caſs, 14 Cb. II. fot 
otherwiſe, by Lapſe of Time in ſeveral Actions, 
he may be barr'd by the Statute of Limitations; 
ſo that if it be not a Breach of Privilege to com- 
mence an Action againſt a Member of Parliament; 
then how can it be ſo. to commence an Action 
againſt the Conſtable of 4le/bury ? | 03 

Bur then the Vote goes further, and ſays, For 
commencing and proſecuting an Action: But 
proſecuting may not be a Breach of Privilege nei- 
ther; for entering and continuing is proſecuting, 
which may be done without a of Privi- 


That it does not appear, that' the Conſtable 
of Ayleſbury has any Privilege above another Per- 
ſon, for no Man is preſumed to be privileged, 
unleſs it be ſhewnz and he has no Privilege as 
Conſtable. | 

That the Vote goes yet further, and ſays, For 
not allowing his Vote in an Ele&ion of Members 
to ſerve in this preſent Parliament : But this can 
be no Crime. | Ys 

That he admitted they were Judges of their 
own. Privileges; but the Law muſt alſo be ob- 
ſerved. : By 2 Ric. III. Fol. 9. it appears, ityyas 
no Crime by the Common Law, to being an Ac- 
tion, tho* never ſo malicious, falſe, or ground- 
leſs, where it is adjudged, that there is no Pu- 
niſhment for it, becauſe it was in a Method of 
Juſticez but when Buſineſs began to increaſe, 
Coſts were given againſt the Plaintiff, by 23 Hen. 
VIII. for bringing an Action cauſeleſsly. A Peer 
cannot have an Action of Scandalum Magnatum, 
where there is no Cauſe for the Action wherein 


he is charged with Scandal; ſo much the Law 


regarded the Right of bringing Actions. 
That when Subjects have ſuch a Right to bring 
Actions, it cannot be ſtopt by Privilege of Par- 
liament; for no Privilege of Parliament can in- 
tend ſo far as to deſtroy a Man's Right. 
. That 
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That it has been adjudged a gocd Action by 
the Law of the Land, and that Damages may be 


recover'd for the Injury, in not allowing his Vote; 
and this Action is the ſame as Abby and White, 


which lies before us, and if we conſult the Records, 


we ſhall find it to be the ſame. | 
That the latter Part of this Vote is; That the 
proſecuting this Action is contrary to the Decla- 
ration, in high Contempt of the Juriſdiction, 
and in Breach of the known Privileges of this 
Houſe. - 

That the Privileges of the Houſe of Commons 
are limited, for there is no Privilege in Caſe of 
Treaſon, or Felony, or Breach of the Peace ; for 
a Juſtice of the Peace may commit a Member for 
Breach of the Peace, and if he ſhould be indict- 


ed. for it, his Plea- of Privilege would not be 


allowed. | | 
That nothing can make a. Privilege, that was 
not ſo before, (for the Breach of which a Man 
ſhall loſe his Liberty) but an Act of Parliament. 
That each Houſe is Judge of their own Privi- 


leges, becauſe they are more converſant with the 


Privileges of their own Houſe; ſo the Judges 
decline it. But if they come incidently before the 
Courts of Law, they muſt determine it there. 


That ſuppoſe the Houſe of Commons had not 


meddled in this Matter, but the Defendants in 
this Action had pleaded to the Juriſdiction of 
this Court, that this was a Matter examinable 
only in the Parliament, and the Plaintiff had de- 
murr'd, we muſt then have determined it, and be 
Judges then of their Privileges. 

Coke's 1 Inſt. Lex & Conſuetudo Parliamenti 
ab omnibus querenda, à multis ignorata, d paucis 
cognita z and the Reaſon *tis known by ſo few is, 
becauſe they do not ſeek for it. We are bound 
to take Notice of the Cuſtoms of Parliament, for 
they are Part of the Law of the Land; and there 
are the ſame Methods of knowing it, as the Law 
in Weſtminſfter- Hall. | 
In Clarendon's Hiſtory, Part 1. Fol. 310. He 
was Lord Chancellor of England, a Man of great 
Probity and Learning ; his Obſervations touching 
Privileges of Parliament are theſe. 
lt is not to be believed, how many ſober, 

« well-minded Men, who were real Lovers of 
„the Peace of the Kingdom, and had a full 
« Submiſſion and Reverence to the known Laws, 
were impoſed. upon, and had their Under- 
« ſtandings confounded, and fo their Wills per- 
« verted by the meer Mention of Privilege of 
% Parliament; which, inſtead of the plain and 
„ intelligible Notion of it, was, by the Dexte- 
* rity of thoſe Beutifeus, and their Agents, 
* jo the Sottiſhneſs of the People, rendered 
ſuch a Myſtery as could be only explain'd by 
« themſelves, and intended as far as they found 
neceſſary for their Occaſions, and was to be 
% acknowledged a good Reaſon for any Thing 
«« that no other Reaſqn could be given for. We 
« are, ſay they, and have been always confeſs'd, 
“ the only Judges of our own Privileges, and 
„ whatſoever we declare to be our Privileges are 
„ ſuch; otherwiſe, whoſoever determines that 
„ it is not ſo, makes himſelf Judge of that 
« whereof the Cognizance belongs only to us. 


„ And this ſophiſtical Riddle perplexed many, 


„ who, notwithſtanding the deſperate Conſe- 
& quence they ſaw muſt reſult from ſuch Lo- 
40 pic, taking the firſt Propoſition for true, which 
being rightly underſtood, is ſo, have not been 


. 
- 
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e able to wind themſelves out of the Labyrinth 
* of the Concluſion: I fay, the Propoſition 


; rightly underſtood, they are the only - Judges 
* of their own Privileges; that is, upon the 
„ Breach of thoſe Privileges which the Law 
& hath declared to be their own, and what Pu- 
© niſhment is to be inflicted upon ſuch Breach 
„but there can be no Privilege of which the 
© Law doth not take Notice, and which is not 
« pleadable by and at Law. * 
he ſame Part, pag. 312. But that their 
being Judges of their Privileges ſhould qua- 
« lify them to make new Privil or that 
their Judgment ſhould create them ſuch, as it 
« was a Doctrine never before heard of, fo it 
* could not but produce all thoſe monſtrous 
* Effects we have Gen When they have aſſem- 
© bled to ſwallow all the Rights and Preroga- 
„tives of the Crown, the Liberties and Lands 
©* of the Church, the Power and Juriſdiction of 
* the Peers; in a Word, the Religion, Laws, 
% and Liberties of England, in the bottomleſs 
and inſatiable Gulph of their own Privileges.” 
That he had yet a greater Authority than this, 
the Opinion of King Charles I. in his Anſwer 


to the nineteen Propoſitions from both Houſes 


of Parliament, in Lord Clarendon's Hiſtory, firſt 
Part, 498. which Anſwer is in the King's own 
Words in Ruſhworth's Collections, 3 Vol. Part 
the 1ſt. 725, 730, 731. | 

That tho' the bringing this Action be con- 
„ trary to the Declaration, it does not follow, 
« therefore, that it muſt be a Breach of Privi- 
lege; for this Vote has not obtained the Au- 
* thority of a Law, and they have no more 
Power to declare the Law, than they have to 
„ make a Law. | 

That if bringing an Action is a Breach of Pri- 
vilege, why was not Afbby laid hold on? He 
proſecuted to Judgment and Execution; but 
theſe Perſons are committed for commencing an 


Action. | | | 
How can the bringing an Action in one Court 
be a Contempt to another ? 5 . 


If a Man that has a Privilege in one Court is 
ſued in another, he ſhall have his Privilege: But 
it is no Contempt in the Plaintiff that he ſues in 
another Court, and there is no Puniſhment for 
it; much leſs can it be a Contempt to the Houſe 
of Commons, where no Action can be brought. 

That he admitted, the Houſe of Commons 
may commit any Perſon, and for any Crime, 
becauſe they may impeach any Perſon for an 
Crime whatſoever ; but that Courſe is ſeldo 
taken, unleſs where the Crime requires a ſtrict 
1 and very much concerns the Pub- 

ck. 

That the Lord Shaftſbury's Caſe is not like 
this; for he was a Member of the Houſe, and ir 
was for a Contempt in the Houſe. 48 

The Houſe may at any time commit a Man 
for a Contempt in the Face of the Houſe; 
whereas the Priſoners are committed not for a 
Breach of Privilege or Contempt, but becauſe 
they have brought their Actions which are legal, 
and ſo adjudged by the Lords in the Writ of 


That he did not queſtion but that the War- 
rant was'a good Warrant. {rac 
That Lex & Conſuetudo Parliamenti is as much 
the Law of the Land, as any other Law. Tis 
the Law gives the Queen her Prerogative : = 


. 
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the Law gives Juriſdiction to the Houſe of 
Lords; and *tis the Law limits the Juriſdiction 
of the Houſe of Commons. | 
That if the Eccleſiaſtical Court exceed their 
Juriſdiction, a Prohibition will lie; and even the 
King's Acts, if contrary to Law, are void. 
e inſiſted, That the Lord Banbury's Caſe 
was a great Authority for him. | 
He petitioned the Houſe of Lords to fit, and 
alſo to have the King's Leave. The Lords de- 
termined he was not a Lord; yet when he was 
brought upon an Indiftment by the Name of 
Charles Knowles, Eſq; he here pleaded, and in- 
ſiſted, That he was a Peer; which Plea was al- 
lowed, and he was not tried. 


" Tho! the Lord Chief Juſtice was ſo clear in 
his Judgment, yet the other three Judges being 
of a contrary Opinion, the Majority prevailed ; 
and the Priſoners were remanded to Newgate. 
Mr. Lechmere moved, That the Judgment 
might be entered upon Record. | 
,ord Chief Juſtice Holt aſked the Clerk of the 
Crown, How they entered the Judgment in theſe 
Caſes? Who anſwered, That they never make 
up any Roll, but only enter a Remittitur generally 
upon the Back of the Writ. Lord Chief Juſtice 
olt told him, That of right he ought to make 
ip a Roll; (and as he was informed he had the 
Fes allowed for making up the Roll) and then 
+ bid the Council come to Fis h 
Precedents; and afterwards the Judgment 
entered in this Manner, | 
The Judgment: Quia Cognitio Cauſe Captionis 
£9 Detentionts predics non pertinet ad Curiam Domine 
RCinæ, Iden Remittitur. » 44 (7. 911 
Eh. 11054 


was 


3 
Men, and their being remanded to Newgate again, 
the Houſe of Lords drew up the following Repre- 


The Humble Repreſentation and Addreſs of the Right 
Honourable' the Lords Spiritual and Temporal, in 
Parliament aſſembled, preſented to her Majeſty the 
faurteenth Day of March, 1704. and her Maje- 

hee mot gracious Anſwer thereunto : With their 
 Lordſbips Thanks for the ſame. Together with the 

Papers annexed to the ſaid Addreſs, and laid before 
| ber Majeſty. * 9 "1 | 


* nine. 
Die Martis 13 Marni, 1704. 


Subjects, the Lords Spiritual and Tem- 

in Parliament aſſembled, are under: an 
unavoidable Neceſſity | of making our humble 
Application to your Majeſty, upon an Occaſion, 
which, as it, is very grievous to us, ſo we fear it 
may be uneaſy to your Majeſty : But the Proceed- 
ings.of the Houſe of Commons, in relation to five 
Burgeſſes of the Town of Ayleſbury, Jobn Paty, 
John Ouiat, John Paton, Henry Baſſe,, and 
Daniel Horne, have been ſo very extraordinary, 
that the Conſequences of ſuch Proceedings may 
prove ſo fatal to the Properties and Libertics of 
the People of England, and ſo directly tend to 
the Interruption of the Courſe of Juſtice, to the 


W E your Majeſty's moſt Dutiful and Loyal 
Por 


in the Caſe of the Ayleſbury Men. 


ambers, and bring 


the Commitment of theſs five ry 
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cluding the Judicature of Parliament, and to the 
Diminution of your Royal Prerogative, that we 
cannot anſwer it to your Majeſty, to the King- 
dom, and to our ſelves, without ſetting them be- 
fore you in a due Light. 4 

One Matthew Abby, a Burgeſs of the Bo- 
rough of Ayleſbury, brought an Action upon the 
Caſe at Common Law, againſt the Conſtables of 
the Town of Ayleſbury (being the proper Officers 
to return Members to ſerve in Parliament for 
that Place) for having by Contrivanee fraudulently 
and maliciouſly hindered him to give his Vote at 
an Election. 

In this Action a Verdict was found for him; 


but Judgment was given againſt him in 


Majeſty's Court of Queen . Bench, which was 
reverſed upon a Writ of Error brought in Parlia- 
ment z where he obtained Judgment to recover his 


Damages for the Injury, and afterwards had Exe- 
cution upon that Judgment. | 
The five Perſons above-named, being Burgeſſes 
of the ſame Borough, and having (as they con- 
ceived) bad the like Wrong done them by the 
Conſtables there, and ſuppoling the Law to be 
equally open to all Engliſbmen, did ſeverally com- 
mence and proſecute Actions againſt thoſe Officers, 
in order to recover their Damages. 2 
And for ſo doing, they were ſent for to the 
of the Houſe of Commons, and committed Pri- 
ſoners to Newgate, the fifth Day of December laſt, 
during the Pleaſure of the Houſe of Commons, 
as having acted contrary to the Declaration, in 
Contempt of the Juriſdiftion, and in Breach 
the Privileges of that Houſe. 
Theſe Proceedings ate wholly new and unpre- 
cedented. It is the Birth-right of every Engliſh- 
man, who apprehends himſelf to be man to 
ſeek for Redreſs in your Majeſty's Courts of Ju- 
ſtice: And if there be any Power can controul 
this Right, and can preſcribe when he ſhall, and 
when he ſhall not be allowed the Benefit of the 
Laws, he ceaſes to be a Freeman, and his Liberty 
and Property are precarious. l hs 
The Crown lays Claim to no ſuch Power; and 
we are ſure the Law has truſted no ſuch Autho- 
rity with any Subjects whatſoever, © 
If a Man miſtakes his Caſe, in believing him 
ſelf to have a good Cauſe of Suit when he has 
not, if he miſtakes his Court, by applying to an 
incompetent Juriſdiction, he will fail of Relief, 


- 
. 


and be liable to Coſts, but to no other Puniſh- 


of a Crime, nor is it a 
Contempt of the that has the proper Juriſ- 
dice... renn 

But theſe Men were guilty of no Miſtake; 
the Point of Law was ſettled by the Judgment 
of that Court, which is allowed to be the laſt 
Reſort; and this will continue to be the Law, 


ment : He is not guilty 
Ourt 


All it be altered by the Legiſlative Authotiry, 
They ſaw their Neighbour quietly and unmo- 


leſted reap the Fruit of the Judgment he had 
obtained; and yet, for purſuing the ſame Re- 
medy, they are condemned to an indefinite Im- 
priſonment, during the Pleaſure of the Houſe of 
Commons. F 

This Method does introduce an Uncertaint) 
and Confuſion, never before known in England 


The moſt arbitrary Governmeiits cannot ſhew 
5 Mehner | | 


© Die:Mercurii, 14 Mariii. l is de the Lords Spiritual and Temporal, in Parliament afſeinbled, That the Repre- 


ſentation and Addreſs this Day preſented to her Majeſty, 
of this Houſe for the fame, 1 — 


jeſty, ſhall be forthwith printed and publiſhed... Math. Jobnſon, Cler Parliamentor' 


* $** 


with her Ma s moſt Gracious Anſwer thereunto; and the Thanks 
with the Papers annexed to the fi ik + 


d Repreſentation and Addreſs, and laid before her Ma- 


more 


Parliament. 
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more direct Inſtances of Partiality and Oppreſ- 


ſion. . 
The Point of Law is judicially ſettled; and 
yet the Houſe of Commons take upon them to 
puniſh Men. by Impriſonment, for endeavouring 
to have the Benefit of what is ſo eſtabliſhed for 
Law. | 9 9 
We humbly obſerve to your Majeſty, That 
the firſt Thing they alledged in the Warrant of 
Commitment, as the Offence of theſe five Per- 
ſons, is, That thoſe Actions were brought con- 
trary to a Declaration of the Houſe of Com- 
mons. | 
It was never yet heard, (when there was a 
Houſe of Lords in being, and a King or a Queen 
upon the Throne) that the Houſe of Commons 
alone claimed a Power, by any Declaration of 
theirs, to alter the Law, or to reſtrain the People 
of England from taking the Benefit of it; nor 
have their Declarations any ſuch Authority, as to 
oblige Men to ſubmit to them at the peril of their 
iberty. 0 
: If they have ſuch a Power in any Caſe, they 
may apply it to all Caſes as they pleaſe; for when 
the Law is no longer the Meaſure, Will and 
Pleaſure will be the only Rule. | 
The Certainty. of our Laws is that which makes 
25 chief Felicity of Engli/bmen : But if the 
Houſe of Commons can alter the Laws by their 
Declarations, or (which is the ſame thing) can 
deprive Men of their Liberty, if they go about 
to take the Benefit of them, we ſhall have no 
Jonger Reaſon to boaſt of that Part of our Con- 
ſtitution. Soo ts 2505-30 2325! ME 
The next thing alledged in the Warrant is, 
That the commencing and proſetuting theſe 
Actions was a Contempt of the Juriſdiction of 
the Houſe of Commons. | 
Bout of Commons, till upon this, Occaſion; 
and if this Noyelty of a Jutiſdiction be founded 
on their new Authority of declaring, they will 
ſtand and fall together. N ange 
The Houſe of Commons have for a long time 
exerciſed a Juriſdiction over their own Mem- 
bers, by allowing or diſallowing their Elections, 
as they ſaw Cauſe: But they have never before 
entertained a Notion, That they had a Juriſ- 
iction over their Electors, to determine (finally 
and excluſively of all other Courts) the parti- 
cular Rights of thoſe to whom they owe thei 


Being. Is 2 a } | 
' Your Majeſty's Royal Writ: commands, That 
the ſeveral Electors make choice of Perſons to 


repreſent them in Parliament, in order to do and 
conſent to ſuch things as ſhould; be ordained 
there, relating to the -State and Defence of the 
Kingdom and the Church, for which the Parlia- 
ment is called: And they obey the Command, 
in proceeding: to chuſe Members for the Parlia- 
ment then ſummoned; but neither; the Writ 
which requires them to chuſe, nor the Inden- 
ture by which the Return is made, import any 
thing whereby it may be inferred, That the 
Elefors put into the Power of their Repreſenta- 
tives their ſeveral Rights of Election, to be finally 
* of at their Plealure. o | 

It was an Intereſt veſted in them by Law before 
the Election, and which the Law will preſerve to 
them, to be exerciſed again in the like Manner, 
when your Majeſty ſhall be pleaſed to call another 


— 


- 
- - - a vv 
% 


Such a Juriſdiction was never claimed by the 
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It was not poſſible for the Electors to ſuſpect, 
that ſuch a Pretence would ever be ſet 
their Repreſentatives, when in the Courſe of ſa 
many Ages the Houſe of Commons had nevet 
taken upon them to try or determine the Right 
of any particular Elector, unleſs incidently, and 
only in order to decide a Queſtion, of the Title 
of ſome Member of their own Houſe to fit 
amongſt them. | 

The Right of Election is a legal Intereſt inci- 
dent to the Freehold, or founded upon Cuſtom, 


or the Letters Patents of your Majeſty's Royal 


Anceſtors, or upon particular Acts of Parlia- 
ment, and muſt be tried and determined like 
other legal Intereſts: And this Conſideration 
does manifeſtly ſhew the Abſurdity of pretend- 
ing, That ſuch Rights can be decided by the 
Houſe of Commons, where thefe is neither a 
Power of adminiſtring an Oath, in order to diſ- 
cover the Truth, nor a Power of giving Dama- 
ges, which is the only Reparation the Elector 
is capable of receiving in ſuch a Caſe. There- 
fore, if the Electors, when they are deprived of 
their Rights, have ne Place to reſort to, but the 
Houſe of Commons, the Right of Election 
would be a Right without a Remedy, which in- 
deed is no Right at all. | 1 
And it is put into the Power of the Officers, 
who have the Return of Members to ſerve in 
Parliament, to reject the Votes of as many Elec- 
tors as they pleaſe, without being liable to make 
any Reparation in Damages to the Parties; which 
is a Notion not very likely to preſerve the Free- 
dom and Impartiality of Elections. 
The third thing alledged againſt theſe Men in 
the Warrant of Commitment is, That by bring- 
ing theſe Actions they have broken the Privilege 
of the Houſe of Commons. $4; 7 
A. Breach of the Privileges of Parliament u 
certainly a great Offence; and, of all others, 
the Houſe of Lords ought to be the laſt h 
ſhould go about to leſſen or excuſe it, as having 
a hike Intereſt with the Commons in the Preſerva- 
tion of the Privileges of Parliament. | 
But however it might ſeem the Intereſt of the 
Lords to be ſilent, while the Houſe of Commons 
are ſetting a-foot new Pretences of Privilege, be- 
cauſe they may ſhare in the Advantage: yet we 
think it our, Duty and out Intereſt to do all we 
can to preſerve the Conſtitution entire, and not to 


fit quiet when we fee Innovations attempted, 


which tend to the Diminution of the Rights of 
the Crown, or to the Prejudice of the Subject: 
Becauſe the beſt! and ſureſt way to preſerve 


rightful Privileges of Parliament, is to abide 


thoſe that are certain and known; and it is not in 
the Power of either, or both Houſes, to create 
new Privileges'to themſelves. © © + 
It never was thought a Breach of the Privi- 
leges of Parliament, to proſecute an Action againſt 
any Man, who was not entitled to Privilege of 
Parliament; and therefore, ſince the late Conſta- 
bles of Avle/oury had no Title to Privilege of Par- 
liament, at the Time when thoſe Actions were 
commenced or proſecuted, we cannot imagine 
upon what Foundation the purſuing theſe Actions 
can be voted a Breach of Privilege by the Houſe 
Cm 
It ſeems neceſſary it ſhould be known 
upon what Rule this Pretence is grounded, That 
the People of England may be at a Certainty, 
and ſee ſome Limits ſet to the Claims of Privi- 
| lege. 
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To 22 turn, * * been ſaid; There 
are privi es, as well as privil Per- 
ONE 2 Inſtance has been ntl ers ev 
by this Diſtinction can be applied to jultify theſe 

ommitments. 

Actions at Common Law have been brought 
upon falſe Returns and double Returns of Mem- 
bers to ſerve in Parliament, as in the Caſes of 
Sir Samuel Barnardiſton and Mr. Onflow, which 
proceeded to Judgment; and a Writ of Error 


was brought in one of them, and the Plaintiffs . 


could not prevail in either of thoſe Suits; and 
yet it was never pretended, That the commen- 
ing or proſecuting thoſe Actions was a Breach 
of Privi of Parliament, nor were the Perſons 
concerned in them impriſoned or cenſured, tho 
there was a much greater Colour for ſuch a Pre- 
tence in thoſe Caſes, becauſe the Queſtion there 
directly concerned the Right of Sitting in Par- 
liament z and conſequently thoſe would have 
been indeed priyileged Caſes, if any ſuch Diſtinc- 
tion had been once thought of in thoſe Days: 
Whereas in the Actions brought by theſe five 
* the Plaintiffs nor Defendants were 

ers of Parliament, nor did the Actions 
relate in any manner to the Right of Sitting 


re. 
The Opinion of the Houſe of Commons at 
that time was very different from what it is 


now. | | 

Whey the. Judgment of the King's Bench 
(where Sir Matzhew Hate ſat then Chief Juſtice) 
which in favour of Sir Samuel Barnardi- 
fan, That the Action was maintainable, was re- 
verſed in the Exchequer-Chamber, the Houſe 
of Commons was fo far from thinking it for their 
Advantage, to have their Members deprived of 

Benefit of the Common Law, that in the 
Year 1679 4 Committee was appointed to en- 
quite touching the reverſing that Judgment, 
and by whoſe Procurement and Solicitation, and 
by Ways and Means, the ſame was reyer- 

and the Names of the particular Judges 
that were concerned: And when afterwards tha 
Judgment in the Exchequer-Chamber was af- 
firmed in Parliament, the Houſe of Commons 
never thought themſelves ſecure againſt the Cor- 
ruptions of the Officers, who were to take the 
Poll, and make Return at Elections, till they 
had pt an Act in the ſeventh and eighth Years 
of the late King, which gave a Remedy in . 
minſter- Hall for falſe and double Returns; fo 
little contented were they in their own Caſes 
with the Juriſdiction of the Houſe of Commons, 
and the Remedy to be had there, which now 
they ſo fiercely contend their Electors ſhould 
entirely acquieſce in: And we cannot but think 
it manifeſt Partiality in thoſe Gentlemen, to go 
about by ſuch violent Means, to deprive their 
Electors of recovering of Damages, when they 
are wronged in being deprived of giving Vates, 
ſince they thought it neceſſary for themſelves to 
have that Advantage when they are injured in 
their own Elections. 

The Sufferings of theſe unfortunate Men have 
not ended here, and the Rights of the free-born 
Subjects of England have received à further and 
no leſs dan rous Wound in their Perſons. 


Theſe five Men having endured a long and 
Chargeable Impriſonment, and deſpairing of their 
Liberty 3, other way, were adviſed xo ſue out 
Vor, VIII. To 81 


Writs of Habeas Corpus returnable in your Majeſty's 
Court of Queen's-Bench, hoping to obtain their 
Diſcharge by the Help of that Court, where the 
Judgment ought to be given according to the 
Laws of the Land, without regard to any Votes, 
or Declarations, or Commands to the contrary : 
But this Endeavour proved unſucceſsful, and 
they were remanded to Newgate by three of the 
Judges of that Court, contrary to the Opinion 
of os Lord Chief Juſtice Holt. 
We ſhall not preſume to offer any Opinion to 
your Myglty, upon Occaſion of this Judgment, 
at preſent, becauſe it is not regularly brought 
before the Houſe; and we only mention it, be- 
cauſe the Houſe of Commons took ſuch Offence 
at the bringing. theſe Writs of Habeas Corpus, 
that, on the twenty-fourth of Februery laſt, they 
voted, That whoever had abetted, prom 
countenanced, or aſſiſted the Proſecution of tho 
Writs, were Diſturbers of the Peace of- the 
Kingdom, and had endeavoured, as far as in 
them ys to overthrow the Rights and Privileges 
of the Commons in Parliament, >. 
This js a heavy Charge; and if it be ſo cri- 
minal a thing for a Priſoner to pray a Habeas 
Corpus, it does not only affect thoſe who! are at 
eſent concerned, but ought to touch every Com- 
moner of England, in the moſt ſenſible manner. 
Liberty of Perſon is of all Rights the moſt 
valvable; and of which, above all other things, 
the Law of England is moſt tender, and has 
a with the greateſt Care, having provided 
rits of ſeveral kinds, for the Relief of Men 
reſtrained of their Liberty upon any Pretence, 
or by any Power whatſoever; that ſo in every 
Caſe they may have ſome Place to reſort to, 
where an Account may be taken of the Reaſon 
and Manner of the Impriſonment, and the Sub- 
. 09) find a proper Relief according to his 


No Crime whatſoever does put an Engliſhman 
into ſo miſerable a Condition, that he may nox 
endeavour, in the Methods of Law, to obtain 


that bis Liberty; that he may not, by his Friends 


and Agents, ſue out a Habeas Corpus, and have 
the Aſſiſtance of Solicitors and Council, to plead 
his Cauſe before the Court where he is to be 
brought. 10 
The Court is bound by the Law to aſſign him 
Council, if there be Occaſion, and to give Judg 
ment upon bis Caſe, as it ſtands upon the Re- 
turn of the Habeas Corpus, and to remand, diſ- 
charge, or bail the Priſoner, as the Cauſe of his 
Commitment appears there {ſufficient or inſuff· 
cient in Law; and if what is alledged as the 
Cauſe of Impriſonment appears to be no Crime 
in Law, it is not the Authority of thoſe who 
made the Commitment that can excuſe that Court 

for remanding the Priſoner. | 
This is the Law of England: But according 
to theſe Reſolutions of the Houſe of Commons, 
if a Man has the Unhappineſs (tho' through Ig · 
norance or Miſtake) to do an Act which ſhall be 
voted a Breach of Privilege, he becomes in a 
worſe Condition than any Felon. or Traytor: 
his Confgement makes it impoſſible for him in 
Perſon to ſolicit and procure a Habeas Corpus, 
and if any have Charity enough to aſſiſt him, or 
to plead for him, in order to ſhew to the Court 
the Inſufficiency of the Commitment in Matter 
of Law, they become liable to loſe their own 
| N Uu Liberty, 


- 
* 
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Liberty, and are involved in the ſame Guilt of 
Breach of Privilege: So that let the Impriſon- 
ment be upon the moſt trifling Occaſion imagi- 
nable, if it be by Order of the Houſe of Com- 
mons, every Commoner muſt ſubmit to it with- 
out Redreſs; no Friends can help them, no 


other Authority can deliver them, till your Majeſty 


ſhal! put an End to that Seſſion. 

The Lords have as juſt a Concern, as the 
Houſe of Commons can have, to maintain the 
Authority, and keep up the Awe of Parliamen- 
tary Commitments: And they will always do 
it, as far as Juſtice and the Uſage of Parliaments 
will allow. | 

There have been Caſes, particularly that of 
the Earl of Shaft/bury, where Perſons committed 
by the Houſe of Lords, even Members of that 
Houſe, have ſued out Writs of Habeas Corpus; 
and upon the Returns of thoſe Writs, have been 
brought before the Court of King's-Bench, and 
their Council have been heard on their behalf: 
And yet no Cenſure ever paſſed upon them for 


. theſe Endeavours to obtain their Liberty, or 


upon their Agents, Solicitors, or Conncil. 


The Houſe of Commons formerly acted with 


more Reſerve upon ſo nice an Occaſion, as the 
Liberty of the Subject: For in the Year 1680, 
when a Writ of Habeas Corpus was ſerved upon 
the Serjeant at Arms attending the Houſe of 
Commons, in the behalf of Mr. Sberidon, who 
ſtood committed by Order of that Houſe; after 
the Houſe was made acquainted, That ſuch a 
Writ was ſerved upon their Officer, and had 
entered into very long Debates upon the Matter, 


they did not think fit to interpoſe, nor to -pafs 


any Cenſures upon the Perſons concerned in pro- 
curing: the Writ, or in appearing in behalf of 
the Priſoner; but left the Serjeant at Arms at 
liberty to obey the Command of the Habeas 


Corpus; which he did accordingly, by carrying 


his Priſoner before the Judge, where the Habeas 
or ps was returnable. | 
The Houſe of Commons have in former Ages 
ſhewn -a great and Ready Concern for the Free- 
dom of the Perſons of their Fellow- Subjects: 
And upon. their Petitions many excellent Laws 


have been made to protect Liberty againſt all 


unlawful Reſtraints by any Authority, even that 
of the Crown : But now it is inſiſted, That their 
own Impriſonments are out of the Reach of thoſe 
Laws, and their Legality not to be examined. 
In the third Lear of the Reign of your Royal 
Grafidfather, the Houſe of Commons made a 
noble Stand for the Englih Liberties, and ſhew- 
el, by undeniable Evidence, that the Cauſes of 
the Impriſonment muſt be expreſſed in all Caſes, 
that ſo it might. appear, -upon the Return of the 
Habeas Corpus, whether they were ſufficient in 
point of Law. Vide Vol. 7. P. 116, Cc. 

It could not then have been imagined, That 
the Succeſſors of thoſe Men would ever have pre- 
tended to an arbitrary and unlimited Power of 
depriving their Fellow- Subjects of their Liber- 
ties, or to vote it to be criminal ſo much as to 
enquire into the Validity of their Commitments. 
There is another Occaſion of Offence, which 
the Houſe of Commons have taken againſt Jobn 
Paty and John Oviat, two of theſe Priſoners, 


Who thinking themſelves wronged in their being 


remanded to Newgate, by the Opinion of the 
major Number of the Judges of the Court of 
Cueen's-Bench, humbly petitioned your Majeſty 


wiſh that it were not fo, tho* the 


for a Writ of Error, in order to bring this 
Judgment before your Majeſty in Parliament i 
An it is certain the Subject is never concluded 
by any Judgment, till he comes to the laſt Re- 
ſort fixed by Law in this Caſe. | 

The Houſe of Commons being infotmed of 
theſe Petitions, came to a Reſolution, which 
they laid before your Majeſty, That the. Com- 
mitments of that, Houſe were not examinable in 
any other Courts whatſoever; That no Writ of. 
Error lay in this Caſe; and that as they had ex- 
preſſed their Duty to your Majeſty in giving Diſ- 
patch to the Supplies, ſo they had an entire 
Confidence in your Majeſty, That you would 
not give Leave for the bringing any Writ of 
Error. 

The firſt Poſition in this Vote is very general, 
and the Conſequences of it are plain; if the 
Commitments of the Houſe of Commons are 
examinable in no other Place, then no Man in 
England, how innocent ſoever, is ſecure of his 
Liberty longer than the Houſe of Commons 
pleaſes; and Men may be allowed at leaft to 
may have a 
very high Opinion of the Juſtice of that Houſe. 
lt has been held as an undeniable Maxim, 

hat whoever executes an illegal Command, to 
the Prejudice of his Fellow- Subjects, muſt be 
anſwerable for it to the Party grie ved. 

Let it be ſuppoſed then, That an Action of 
falſe Impriſonment was brought againſt the Ser- 
jeant of the Houſe of Commons, and that the 
Defendant juſtifies his taking the Plaintiff into 
Cuſtody, by virtue of a Warrant of that Houſe, 
and it appears upon the Face of the Warrant, 
That the Cauſe of the Commitment was no Crime 
in Law, and the Plaintiff demurs, what muſt 
the Judges do in ſuch a Caſe? Will it be poſſible 
for them to avoid examining into the Commit- 
ment, and ſo give Judgment one way or other? 
Or can it be pretended, That a Writ of. Error 
may not be brought upon ſuch a Judgment? And 
is not the Court, before which the Writ of Er- 
ror is brought, under a Neceflity to do Juſtice 
thereupon, as the Law requires ? | 

As to the ſecond thing they have taken upon 
them to aſſert, That no Writ of Error lies in 
the Caſe ; we affirm to your Majeſty with great 
Aſſurance, That by our Conſtitution the Houſe 
of Commons have no Right or Pretence to de- 
termine whether that be ſo or not. The Right 
of judging when a Writ of Error is properly 
brought, is by Law entruſted to that G 
to which the Writ of Error is directed; and 
therefore we ſhall not at preſent ſay any thin 
to your Majeſty in an extrajudicial way, nd 
before the proper Time, as to that Point, Whe- 
ther a Writ of 'Error brought upon a Judgment 
for remanding Priſoners upon a Habeas Corpus, 
can be maintained. | © | 
Which way that Queſtion will be decided 
hereafter, when the Writs of Error are returned 
into the Parliament, is not at all material; in 
reſpe& to the Petitions of the Priſoners which 
now lie before your Majeſty: For unleſs your 
Majeſty be pleaſed to grant the Writs of 2 
according to their Prayer, the Matter cannot 
come to the proper Deciſion in Patliament, and 
Juſtice will be manifeſtly obſtructed. POLLS 

Whether the Writs of Error ought to be 

ranted, and what ought to be, done upon the 
Writs of Error afterwards, are very diffetent 


Things. 


= 


* 
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Things, The only Matter under your Majeſty's 


Conſideration is, Whether in Right and Juſtice . 


the Petitioners are not entitled to have the 
of Error granted ? 

We are ſure, the Houſe of Commons, in the 
Year One thouſand ſix hundred eighty-nine, was 
of Opinion, That a Writ of Error, even in Caſes 
of Felony and Treaſon, is the Right of the Sub- 
jet, and ought to be granted at his Deſire, and 
is not an Act of Grace and Favour, which may 
be denied or granted at Pleaſure: So that as far 
as the Opinion of the Houſe of Commons ought 


Writs 


to have Weight in ſuch a Queſtion, (whatever 


the preſerit Opinion of that Houſe is) they then 
thought a Writ of Error was the Right of the 
Subject in r nr Caſes (where only it had been 
at any Time doubted of.) 

But that it is a Writ of Right in all other 
Caſes, has been affirmed in the Law- Books, is 
verified by the conſtant Practice, and is the Opi- 
nion of all your preſent Judges, except Mr. Baron 
Price, and Mr. Baron Smith. 

The Law, for the better Protection of Proper- 
and Liberty, has formed a Subordination of 
ourts, that Men may not be finally concluded 
in the firſt Inſtance : But this is a very vain In- 
ſtitution, if they be left precarious in the Method 
of coming to the Superior Court. | 

All Suits are begun, as well as carried on, by 
the Authority of your Majeſty's Writs, and the 
Subject has a like legal Claim to all of them. 
The Petition for a Writ of Error returnable 
in Parliament, is only Matter of Form, and Re- 
ſpe& to your Majeſty (like the Petitions which 

Speaker makes in the Name of the Commons, 
at the Beginning of every Parliament, for thoſe 
Privileges which they do not believe to depend 
upon , an Anſwer to thoſe Petitions) and is no 
more to be refuſed than any other Writ through- 
out the Cauſe. p | 

To affirm the contrary, is to allow an arbi- 
trary Latitude to' intercept Juſtice, and to make 
it depend upon private Advices, and extraju- 
dicial Determinations, Whether any Cauſes at all 
ſhall be brought to Judgment before the High 
Court of Parliament. | | 

Theſe Things being conſidered, how extreme- 
8 is an Addreſs from ſuch a Body as 

Houſe of Commons, That your Majeſty 
would not give Leave for ſuch a Writ. 

And no leſs ſurprizing is what they inſinuate, 
as the Reaſon of their Confidence in your Maje- 
ſty, that you would hearken to ſuch an Addreſs, 
That they have given Diſpatch to the Supplies: 
They proceeded ſurely in the Matter of the Sup- 

lies with a nobler Aim, for the Safety of your 
Majeſty's Crown and Perſon, and for the delive- 
ring the Kingdom from the Oppreſſion of French 
Power, employ'd to ſet an unjuſt Pretender upon 
your Majeſty's Throne, | 

Theſe are good Reaſons for diſpoſing of the 
People's Money. Their Liberties, and all that 
is valuable to them, depend entirely upon the 
good Succeſs of the War, and they have uſed, 
in all Ages, to part freely with their Money for 
the Defence of their Liberties and Properties, 
and the removing of Grievances and Oppreſnons. 
But this is the firſt Time a Houſe of Commons 


have made uſe of their having given the People's 


Money, as an Argument why the Prince ſhould 
deny Writs of Right to the Subject, obſtruct the 
Courſe of Juſtice, and deprive them of their 
Birth-rights. . 623% eee 


* 
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On the Twenty-ſixth Day of February, the 
Houſe of Commons proceeded to carry on their 
Reſentments to greater Extremities, and voted, 
That the Gentlemen who pleaded as Council for 
the Five Priſoners, upon the Returns of the 
Writs of Habeas Corpus, and the Agents and So- 
licitors who aſſiſted them, were guilty of a Breach 
of Privilege, and ordered them to be taken into 
Cuſtody, which Order has been executed. 

This ſeems to be ſo great an Exceſs, that it is 
hard to find Words proper for expreſſing it. 
When Cromwell committed Mr. Maynard to the 
Tower, for aſſiſting one Coney as his Council, up- 
on a Habeas Corpus, a celebrated Author expreſſes 
the Deteſtation due to ſuch a Fact, in theſe 
Words: © It was the higheſt Act of Tyranny 
that ever was ſeen in England: It was ſhutting 
up the Law itſelf cloſe Priſoner, that no Man 
might have Relief from or Acceſs to it.“ 

But as ſtrange and unjuſtifiable as this appears, 
we beg Leave to take Notice of another Thing , 
yet more irregular (if it be poſſible): While the 
Matter was depending before your Majeſty upon 
the Petitions for Writs of Error; after the 
Houſe of Commons had made an Addreſs to 
your Majeſty, That you would not give Leave 
for the bringing Writs of Error; after your Ma- 
jeſty had, by your gracious Anſwer, ſignified to 
them, That this Matter, relating to the Courſe 
of Judicial Proceedings, was of the higheſt 
Importance, and therefore your Majeſty thought 
<< it neceſſary to weigh and conſider very carefully, 
«© what was proper for you to do;“ and after 
they had voted to take this very Anſwer of 
your Majeſty's into Conſideration: The Day 
tollowing, they ordered the Five Priſoners to be 
removed from Newgate, and taken into the 
Cuſtody of the Serjeant at Arms attending the 
Houſe of Commons; and this Order was executed 
at Midnight, with ſuch Circumſtances of Severity 
and Terror, as has been ſeldom exerciſed towards 
* greateſt Offenders. 

our Majeſty is the only pr Judge how 
highly diſreſpectful this Adtion 2 yore Rind 
Perſon and Authority. 

But it concerns us to ſay, That ſuch a Pro- 
ceeding . tends directly to the depriving the Peti- 
tioners of that Juſtice, which they were endea- 
vouring to obtain by Means of the Writs of 
Error. 

While your Majeſty was deliberating how to 
put an End to a Matter, which they only had 
made difficult by an unreaſonable Addreſs, the 
Houſe of Commons rightly apprehended, That 
Juſtice would prevail with your Majeſty over all 
other Conſiderations, and therefore (as far as 
poſſible to diſappoint the Priſoners of the Fruit 
they ex trom theſe Writs of Error, when 
granted) they transferred them, in the mean 
Time, to another Priſon. 
This Practice of removing Priſoners from one 
Cuſtody to another, has been ever complained of, 
as manifeſt Oppreſſion, and moſt evidently de- 
ſtructive of the Liberty of the Subject: It is a 
Miſchief provided againſt in expreſs Words, by 
the Act made in the Reign of your Royal Uncle 
King Charles the Second, For better ſecuring the 
Liberty of the Subject; That if any Perſon, being 
a Subject of this Realm, ſhall be committed to 
any Priſon, or in Cuſtody of any Officer whatſo- 
ever, for any criminal, or ſuppoſed criminal Mat- 
ter, That the Perſon ſhall not be removed from 


the ſaid Priſon or Cuſtody, into the Cuſtody of 
any 
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any other Officer (unleſs it be by Habeas Corpus, 
or ſome other legal Writ; ) and this upon the 
great Penalties mentioned in that Act. The Pe- 
nalties in the Act were new, but the Law of 
England was the ſame before the making it. The 
ſhifting of Men from one Priſon to any other, 
while they are uſing Means in a Courſe of Law 
to recover their Liberty, is inexcuſable Cruelty, 
and againſt the plain Rules of Natural Juſtice, 
for by ſuch Artifices, Impriſonments, however 
valawtul, might be made perpetual, and the Sub- 
ject, as he was at the Point of being diſcharged 
trom one Priſon, might be, without End, re- 
moved to another, 
May it pleaſe your Majeſty, your dutiful Sub- 
jects, the Lords Spiritual and Temporal, were 
ſo ſolicitous to avoid any Thing which might 
give a Pretence to interrupt the neceſſary and 
early Proviſion for the War, in order to improve 
the wonderful Succeſſes God had given to your 
Arms: That tho' they were ſenſible the Impri- 
ſonment of theſe Men, in the Manner, and upon 
the Pretences above-mentioned, was a manifeſt 
— 2 to elude the Judicature of Parliament, 
and of pernicious Example to the Liberty and 
Property of the Subject, yet they forbore to take 
Notice of it, till they were in a Manner enforced 
by Petitions from the Priſoners, preſented the 
T'wenty-fourth of February laſt, and by the un- 
juſtifiable Proceedings of the Houſe of Com- 
mons the ſame Day, which we have already men- 
tioned to your Majeſty. 

But then the Lords found it abſolutely neceſſa- 
ry, to enter into a Conſideration of the whole 


Matter, as it appeared to them, and upon the 


T wenty-ſeventh of February they came to the 
following Reſolutions. 

| Reſolved, That neither Houſe of Parliament 
have Power by any Vote, or Declaration, to 
create to themſelves new Privileges, not warrant- 
ed by the known Law and Cuſtom of Parliament. 

Reſolved, That every Freeman of England, 
who apprehends himſelf to be injured, has a 
Right to ſeek Redreſs by Action at Law, and 
that the commencing and proſecuting an Action 
at the Common Law, againſt any Perſon who is 
not entitled to Privilege of Parliament, is no 
Breach of the Privilege of Parliament, 

Reſolved, That the Houſe of Commons, in 
committing to the Priſon of Newgate, John Pa- 
ty, John Oviat, John Paton, Henry Baſſe, and 
Daniel Horne, for commencing and proſecuting 
Actions at the Common Law, againſt the late 


Conſtables of Aylesbury, for not allowing their 


Votes in the Election of Members to ſerve in 
Parliament, upon Pretence, that their ſo doing 
was contrary to a Declaration, a Contempt of the 
Juriſdiction, and 4 Breach of the Privilege 1 that 
Houſe, have aſſumed to themſelves alone a Legiſ- 
lative Authority, by pretending to attribute the 
Force of a Law to their Declaration, have claim'd 
2 Juriſdiction not warranted by the Conſtitution, 
and have aſſumed a new Privilege, to which 
they can ſhew no Title by the Law and Cuſtom 
of Parliament, and have thereby, as far as in 


them lies, ſubje&ed the — of Exgliſbmen, 


and the Freedom of their Perſons, to the arbitrary 
Votes of the Houſe of Commons. 

Reſolved, That every Engliſhman, who is im- 
priſoned by any Authority whatſoever, has an 


undoubted Right, by his Agents or Friends, to 


apply for, and obtain a Writ of Habeas Corpus, 
* to procure his Liberty by due Courſe of 
W. ; 
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Reſolved, That for the Houſe of Commons to 
cenſure or puniſh any Perſon for aſſiſting a Priſoner 
to procure a Writ of Habeas Corpus, or by Vote, 
or otherwiſe, to deter Men from ſoliciting, pro- 
ſecuting, or pleading upon ſuch Writ of Habeas 
Corpus, in Behalf of ſuch Priſoner, is an Attempt 
of dangerous Conſequence, a Breach of the many 
good Statutes provided for the Liberty of the 
Suhject, and of pernicious Example, by denying 
the neceſſary Aſſiſtance to the Priſoner upon 4 
Commitment of the Houſe of Commons, which 
has eyer been allowed upon all Commitments, by 
any Authority whatſoever. | 

Reſolved, That a Writ of Error is not a Writ 
of Grace, but of Right, and ought not to be 
denied to the Subject, when duly applied for, 
(tho? at the Requeſt of either Houſe of Parlia- 
ment) the Denial thereof being an Obſtruction 
of Juſtice, contrary to Magna Charts, 

Theſe Reſolutions were delivered to the Com- 
mons at a Conference, the Twenty-eighth of Fe- 
bruary, and they took Time to conſider of them 
*till the Seventh of March; upon which Day, at 
their Deſire, a Second Conference was had, and 
tho” it was too apparent by what was delivered by 
the Commons at that Conference (which conſiſt- 
ed of injurious Invectives agaioſt the Houſe of 
Lords, and tedious Recitals of Precedents, in no 
ſort applicable to the preſent Subject of Debate) 
that p 6 Deſign was either to provoke the Lords 
to ſuch a Degree, as might neceſſitate them to 
break off all Correſpondence, or by engaging 
them in new Matters, to draw Things to ſuch a 
Length, as might prevent the bringing theſe De- 
bates to any Iſſue during the Seſſion: Yet the 
Lords immediately deſired a Free Conference, 
which was afterwards had with the Commons. 

We are ſo deſirous that your Majeſty ſhould be 
made fully acquainted with all the Paſſages re- 
lating to this Diſpute between the Two Hoples, 
that we humbly beg Leave to annex to this our 
Repreſentation, what paſſed at the Firſt and Se- 
cond Conferences; and alſo (as far as we have 
been capable of recollecting in ſo ſhort a Time) 
the Subſtance of what was ſaid at the free Con- 
ference, and in our Debates, in Maintenance of 
the Reſolutions of the Houfe of Lords. 

But we take it to be a Duty neceſſarily incum- 
bent on us, to obſerve to your Majeſty the Man- 
ner in which we have been treated by the Houſe 
of Commons at theſe Conferences; ſo that from 
thence your Majeſty, according to your great 
Wiſdom, may judge to what ſuch Proceedings do 
naturally tend. They told us, That the Judica- 
ture of the Houſe of Lords was unaccountable 
in its Foundation, and inconſiſtent with the Con- 
ſtitution: If they mean it is ſo antient, that no 
Account can 3 of its Foundation, it is 
true, but there is Reaſon to believe it began with 
the Monarchy, and we are ſure it has continued 
without Interruption, unleſs during that unhappy 
Interval, when a pretended Houſe of Commons 
deſtroyed the Church and the Monarchy, as well 
as the Houſe of Lords: As many Ages as the 
Conſtitution of the EN Government has laſted, 
this Judicature has conſiſted with it, and form'd 
a noble and neceſſary Part of it; and therefore 
theſe Gentlemen will hardly be believed againſt 
ſo long an Experience, That it is inconſiſtent 
with the Conſtitution, DB 

They alſo charged the Lords in direct Terms, 
with ulurping the Hearing Appeals, with making 
Advances upon the Conſtitution, with contriving 

to 


to bring Liberty and Property into the bottomleſs 


and inſatiable Gulf of the Lords Judicature, and 


with direct Reproaches, as to the Manner in 
which that Judicature has been exerciſed, and in 
the moſt contemptuous Way, told us, They for- 
bore to mention the Inſtances, becauſe they hoped 
we would reform. 

We deſire no other p94. rey your Majeſty, 
how ſuch a Treatment of us becomes theſe Gentle- 
men; and we dare appeal to all your Subjects, 
for Witneſſes of the itreproachable Manner of 
adminiſtring Juſtice in the Houſe of Lords. 

We hope the great Diſpleaſure the Houſe of 
Commons has conceived againſt us, may prove 
of ſome real Service, and of uſeful Caution to 
your Majeſty, for it has drawn them directly to 
own (what was but too viſible before) that they 
are aiming at more Power, and a larger Share of 
the Adminiſtration, than is truſted with them 
the Nature of our Government. They directly 
complain'd, That by the Conſtitution, the Judi- 


cature, in the laſt Reſort, was not-placed in the 


ſame Hands with the Legiſlature ; tho' they can- 
not ſhew it to be ſo, in any Country where the 
Government is not arbitrary, and the Prince's 
Will the Law. They have long endeavour- 
ing to break in upon the Lords Share in the Le- 

2 of which ve could mention too many 
— to your Majeſty. From an ancient 
Claim, That Aids to the Crown are to begin in 
the Houſe of Commons, and that the Lords 
could not alter the Sums, they have of late Years 
pretended (but without any Reaſon, and againſt 
the known Uſage of Parliaments) that we eould 
make no Alterations in any Parts of a Money- 
Bill, tho” it have no relation to the Money: And. 
upon that Foot, when they have had a Mind to 
get any thing paſſed into a Law, of the Reaſon- 
ablenels of which they have deſpair'd to convince 
the Lords, they have tack'd it to a Money-Bill, 
in order to put the Crown and the Lords, under 
that unhappy Neceſſity, either to agree to a Law 
they might think prejudicial to the Publick, or 
to loſe the Motiey, which perhaps, at that Time, 
was abſolutely neceſſary to the ſaving the King- 


dom. 

By. this Method they aſſume to themſelves the 
whale Legiſlative Authority, taking in Effect 
the Negative Voice from the Crown, and de- 
priving the Lords of the Right of deliberating 
upon what is for the Good of the Kingdom : For 
this Reaſon the Lords had, in a very ſolemn 
Manner, reſolved never to ſuffer ſuch Impoſitions 
for the future, let the Importance of the Bill be 
never ſo great. This Reſolution was well known, 
and yet in this preſent Seſſion (as appears by the 
printed Votes of the Twenty-eighth of Novem- 
ber laſt) a great Number of the Gentlemen of the 
Houſe of Commons, to the manifeſt Danger of 
diſappointing the Supplies of the Year, which 
mult have been the Ruin of the whole Confede- 
racy, and delivering up of Europe into the Hands 
of France, made an Attempt to tack to the 
Land-Tax a Bill which had been rejected in Two 
' precedent Seſſions of Parliament. 

Thus the Houſe of Commons have formerly 
ſet on Foot ſeveral Attempts, againſt that Share 
in the Legiſlature which is placed in the Lords: 
But this is the Firſt Time they have publiſhed 
__ Deſire, to be let into the Judicature of Par- 

ament. . 


Vor. VIII. 
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Whatever they would inſinuate upon this Oc- 
caſion, we deſire not to meddle with the Choice 
of the Commons Repreſentatives, we willingly 
leave that Matter where it is: And in what Man- 
ner it is exerciſed there, how impartially and 
how ſteadily, is ſo well known by rience to 
moſt. Parts of the Kingdom, and fo univerſally 
underſtood, that the People will be extreamly de- 
ſirous their Eſtates and Properties ſhould be ſub- 
ject to ſuch Determinations. | 
It is not ſtrange the free Conference ended 
without Succeſs, when the Commons came to it 
with ſuch a Temper as appears by the Votes of 
the Eighth of March, made after they them- 
ſelves had conſented to the free Conference: II 
thoſe Votes had been publiſh'd ſoon enough, it 
would have fully convinced the Lords how vain 
a Thing it was to confer with them further upon 


by the Matters in Debate at the former Conferences; 


for not content with what they had done before, 
upon Information, that their Serjeant had been 
ſerved with Two Writs of Habeas Corpus, return- 
able before the Lord Keeper, in Behalf of Mr. 
Moantague and Mr. Denton, Two of the Gentle» 
men who had been of Council with the Five 
Priſoners, they carne to a Refolution, That no 
Commoner, committed by them for Breach of 
Privilege, or Contempt of the Houſe, ought to 
be, by Habeas Corpus, made — before any | 
other Judicarure, and required their Serjeant to 
make no Return, or ne any Obedience to thoſe 
Writs ; and that for ſuch Refuſal he had the Pro- 
tection of the Houſe of Commons, 

It has been always held the undoubted Prero- 
gative of the Crown, to have an Account of the 
Reaſon why any Subject is deprived of Liberty, 
and it has ever been allow'd, That by the known 
Common Law, it is the Right of every Subject 
under Reſtraint, upon Demand to have his Wrie 
of Habeas Corpat, and thereupon to be brought 
before — Court, where it may be exa- 
mined, r he be detain'd for a lawful Cauſe : 
And the Statutes made in the Reign of your 
Royal Grandfather, and your Royal Uncle, have 
enacted, That in all Caſes, Writs of Habeas Cor- 
pus be granted and obey'd by the reſpective Offi- 
ers upon great Penalties, 

But. theſe Votes import a direct Repeal of 
thoſe Laws, as to all Perſons committed by the 
Houſe of Commons. 

It is no longer worth diſputing, Whether a 
Perſon committed by them, tho for a Fact which 

pears to be both lawful and neceſſary, may be 
delivered by any Court; for by this new Law 
he ſhall never be brought thither, and the Ser- 
jeant is not only warranted, but commanded 


openly to contemn your Majeſty's Royal Writs 


of Habeas Corpus, brought upon the Act of the 
One and thirtieth of King Charles the Second, 
which is an Invaſion of your Prerogative, never 
before heard of in England. | 
Your Majeſty does not claim an Authority to 
— any of your Officers for diſobey ing 4 
nown Law. The Habeas Corpus Act, in Times 
of imminent and viſible Danger, was in the late 
Reign ſuſpended by Acts of Parliament for ſome 
ſhort Time, and yet (fo facred was that Law 
held) that thoſe Acts paſſed with great Reluct- 
ancy, and one of the Argunients that prevail'd 
rary Suſpenfion 


moſt for agreeing to that Te 
was, That it would be 2 unanſwerable Evidence 
x | to 
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do all future Times, that this Act could never be 
fuſpended afterwards by any leſs Authority than 
that of the whole Legiſlature : But we live to ſee 
a Houſe of Commons take upon them to ſuſpend 
this Law by a Vote. | 
They Ordered, That the Lord Keeper of 
your Great Seal ſhould be acquainted with their 
Reſolutions; to the End the Writs of Habeas 
- Corpus may be ſuperſeded as contrary to Law, and 
the Privileges of their Houſe. They are contra- 
ry to +17 gr but that of theſe Votes, which 
ſurely are none of the Laws the Lord Keeper 
was ſworn to obſerve. But yet he is to act at his 
Peril. They have ordered this Law to be pub- 
liſh'd to him by their Clerk. 
The Lord Keeper is a Commoner, and if he 


diſobeys, tis a Breach of Privilege; and if they 


ſhould carry it ſo far, as to order him into Cuſto- 
dy, he may ſeek, but is not to have. Relief from 
We humbly beg Pardon of your Majeſty for 
this long and melancholy Repreſentation, which 
we could not avoid, without being guilty of 
Treachery to your Majeſty, and to our native 
Country. The Five Perſons immediately con- 
cern'd are but r Men; but we well know 
your Majeſty's Juſtice and Compaſſion extends 
itſelf to the meaneſt of your Subjects. 


The Matters in Diſpute are of the higheſt 


Conſequence: Your Majeſty's Prerogative, the 
Reverence due to Laws, and the Liberties and 
perties of all the People of England are con- 
cern'd, and at Stake, if theſe -Encroachments 
prevail. | | 
| We do not pretend to ſollicit your Majeſty 
to put a Stop to theſe Innovations, your own 
Wiſdom will ſuggeſt the moſt proper Methods : 
We have endeavoured to do our Duty, in laying 
the whole Matter before you, 

We humbly beg Leave ſo far to reſume what 
has been ſaid, as to preſent your Majeſty a ſhort 
View of the unhappy Condition of ſuch of your 
Subjects, as. have Right of giving Votes for 
chooſing Members to ſerve in Parliament, which 
has been hitherto thought a great and valuable 
Privilege; but by the late Proceedings of the 
Houſe of Commons, is likely to be made only a 
dangerous Snare to them, in caſe they who ma 
be hereafter choſen to ſerve in Parliament, ſhall 
think fit to purſue the Methods of this preſent 
Houſe of Commons. | 

If they refrain from making Uſe of their Right 
in giving their Votes, they are wanting in their 
Duty to their Country, by not doing their Parts 


towards the chooſing ſuch Repreſentatives as will 


uſe their Truſt for the Good of the Kingdom, and 
not for the Oppreſſion of their Fellow Subjects. 
If the Officer, who has the Right of taking 
the Suffrages, refuſe to admit them to give their 
Votes, they muſt either fit down by it, and ſub- 
mit to be wrongfully and maliciouſly deprived of 
their Rights; or if they bring their Actions at 
Law, in order to aſſert their Rights, and recover 
Damages for the Injury (as all other injured 

Men may do in like Caſes) they become liable ro 
indefinite Impriſonment, by incurring the Diſ- 
pleaſure of thoſe who are elected. 

If, being thus impriſon'd, they ſeek their Li- 
berty by Habeas Corpus, (the known Remedy of 
all other Subjects) they do not only tye their own 
Chains faſter, but bring all their Friends and 
Agents, their Solicitors and Council, into the 
ſame Misfortune with themſelves. | 


81. Proceedings in the Houſe of Lordi, 


a6 3 A. 
If they think themſelves to have received In - 
jury by the Judgment upon the Habeas Corpus 
— ſeek Relief b Writ of Error, (the known 
Refuge of thoſe who ſuffer by any wrong Judge- 
ment) all that aſſiſt them in that Matter, are lik- 


wiſe to loſe their Liberties for-it, and they them- 
ſelves will be removed to new Priſons, in order 


© 
— 


to avoid the Juſtice of the Law. 


We humbly conclude with acquainting your 
Majeſty, That we have been inform'd, by the 
Petition of Two of the Priſoners, that they have 
been long delay'd, (tho' they have made their 
Applications in due manner for Writs of Error :) 
We are under a neceſſary Obligation, for the 
ſake of Juſtice, and aſſerting the Judicature of 
Parliament, to make this humble Addreſs to your 
Majeſty, That no Importunity of the Houſe of 
Commons, nor any other Conſideration whatſo- 
ever, may prevail with your Majeſty to ſuffer a 
Stop to be put to the known Courle of Juſtice, 
but that you will be pleaſed to give effectual Or- 
ders for the immediate iſſuing of the Writs of 


Error. 


Die- Mercurii 14 Martii, 1704. 


Her Majeſty's moſt Gracious ANSWER to 
the ADDRESS. 


My Lozvps, | 

Should have granted the Writ of Error defired 

in this Addreſs ; but finding an abſolute Neceſ- 
ſity of putting an immediate End to this Scfſion, I 
am ſenſible there could bave been no further Pro- 
ceeding upon that Matter. . 


Ordered by the Lords Spiritual and Temporal 
in Parliament Aſſembled, That the humble 
Thanks of this Houſe be preſented to Her Ma- 
jeſty, for Her moſt Gracious Anſwer, in which 
She has expreſs'd fo great a Regard to the Judge- 
merit of this Houſe, ſo much Compaſſion to the 
Petitioners, and ſuch Tenderneſs to the Rights 
of the Subject. | ; 4 

The ſame Day the Queen came. to the Houſe, 
and put an End to the Seſſion, and the Lord 


— * prorogued the Parliament to Tueſday the 
Fir 


of May, which put an End to this Affair. 
The Subſtance of what was offer'd by the Lords, 
at the Firſt and Second Conferences with the 
Commons, being already printed in the Proceed- 
ings of the Commons, ante Page 141, 142, 143, 
144, 145, 146, is the Reaſon it is not here again 
inſerted, 


Some of the s that were made uſe of by 
the Lotds in their Debates, and at the free 
Conference, to maintain their own Reſolutions, 
and anſwer the Objettions of the Commons. 


The Houſe of Commons made two Objections 
to the Manner in which the Lords proceeded at 
the firſt Conference : They ſaid, They had anti- 
cipated all Debates, by delivering poſitive Reſo- 
lutions, whereas this is the proper and ordinary 
Method of Proceedings between the Two Hou- 
ſes; When one Houle has form'd an Opinion, 

communicate it to the other, to the End 
that if it be found reaſonable, it may be appro- 
ved; or, if upon Examination it be diſliked, 
the Cauſes of the Diſagreement may be ſhewn, 
in order to convince the other Houſe of their 
Miſtake. 

The Second Objection made to the Manner of 
the Lords Proceedings was, That the Reſoluti- 

ons 
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ons were grounded upon the Petitions of Cri- 
minals, who had fallen under the juſt Diſpleaſure 
of the Commons, and upon a printed Paper not 
regularly before the Houſe of Lords. 

As to the firſt Part of the Objection, the 
Lords did, (as juſt Judges always do,) conſider 
the Matter of the Petitions, and not the Perſons 
of the Petitioners. And as to the ſecond Part, 
the Lords ſaid, The printed Paper mentioned 

the Commons, was the Votes of the Houſe 
of Commons, of the 24th of February, ſigned 
by the Speaker. If the Commons had diſown'd 
that Paper, there had been ſome Weight in this 

Objection, but if they think it regular to print 
and publiſh their Votes to the People, the Lords 
will always think it regular to take Notice, and 
make Uſe of- thoſe Papers, as they ſee Occaſion ; 
and it ſeemed ſtrange for the Commons to ob- 
ject to the taking Notice of their Votes, when 
the only Colour they have hitherto pretended 
for their firſt Diſpleaſure at the five Priſoners, 
was, That they did not take Notice of ſome 
Votes of theirs, (which they call their Declara- 
tion,) made during their laſt Seſſion, And the 

rinting their Vores is the only Method they 
— yet taken, for the Promulgation of the 
New Laws they take upon them to make. 

The Lords had no occaſion to ſay any thing 
in Defence of their firſt Reſolution, becauſe the 
Commons did not think fit to avow in Words, 
That they had a Power to create new Privileges 
by their Votes, tho' they have manifeſtly at- 
tempted it in Practice, and particularly in the 
Caſe of the five Priſoners. 

As to the unjuſt Reflections which the Com- 
mons made upon the Houſe of Lords, as if they 
had entertain'd Original Cauſes, and were guilty 
of ſome Encroachment in hearing Appeals from 
Courts of Equity ; | 

The Lords avowed their Claim of a Juriſ- 
diction, in hearing and determining Appeals from 
Courts of Equity, and could ſhew a continued 


Exerciſe of it more ancient than the Determina- - 


tion of Elections in the Houſe of Commons, 
which yet the Lords do not go about to call in 
Queſtion ; But they deny their having meddled 
with any Original Cauſes, or that the Caſe par- 
ticularly mentioned by the Commons, was at all 
of that Nature. BEES 

The Lords did not underſtand what the Com- 
mons meant, by ſaying, The Lords had founded 
their ſecond Reſolution u an extrajudicial 
Vote. The Judgment in the Caſe of Aly and 
White, was given with great Deliberation, and 
founded upon undeniable Reaſons and unqueſti- 
onable Authorities: And the Lords conde- 
ſcended ſo far in that Matter, as to direct the 
State of that Caſe, and the Grounds of that 
Judgment, to be drawn up and printed, 

2. The ſecond Reſolution of the Lords con- 
fiſts of Two Aſſertions: Firſt, That every Man 
who apprehends himſelf to be injur'd, has a 
Right to ſeek Redreſs by Action at Law. - 

Secondly, That the 1 Actions at the 
Common Law, againſt any Perſon, not entitled 
3 Privilege of Parliament, is no Breach of Pri- 
vilege. ö . 

hat the Commons objected to the Univer- 
ſality of the firſt Part of that Neſolution, as if it 
would deſtroy all Diſtinctions of Courts, and 
make a Confuſion of Juriſdictions, did ariſe only 
upon a plain Miſtake, The Lords mentioned 
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Actions in General; without confining what they . 
ſaid to Actions at Common Law, or affirming 
that Actions for all ſorts of Injuries, may be 
brought in any one Court. | 

As to the Inſinuation that the Lords had no 
other Aim than to extend their own Juriſdiction, 
by the ſeeming Regard and Tenderneſs - they 


- ſhew'd for the Rights and Liberties of the Peopley 


The Anſwer is, The only juſt Way of inter- 
m_ Mens Meaning, is, by obſerving what 

c . | 

The Lords have acted with true Regard to 
Liberty and Property on this Occaſion, as well 
as in all others: They have voluntarily own'd 
themſelves to, be reſtrain'd, at the ſame time 
they deſire the Commons not to go about to 
create New Privileges : The Lords claim'd no- 
thing new; and the Commons cannot with Rea- 
ſon deſire them to give up what the Law and 
the Conſtitution have placed in ghem, the Judi- 
cature in the laſt Reſorr. 

The principal Thing inſiſted upon by the 
Houſe of Commons againſt this Reſolution, was, 
That there are privileged Caſes, as well as pri- 
vileged Perſons; but they did not think fit to 
give any Inſtances of ſuch privileged Caſes, 
as were any ways applicable to the Matters in 
Diſpute, that is, That were ſo entirely of the 
Conuſance of the Houſe of Commons, that the 
bringing an Action at Common Law in thoſe 
Caſes was a Contempt to the Houſe of Com- 
mons; and unleſs that could be done, this Di- 
ſtinction of privileged Caſes from privileged 
Perſons, will have no Weight to juſtify the 
Commitment of the five Ayle/oury Men: If Men 
miſtake and bring Actions in Meſtminſter- Hall, 
for Matters cognizable in Parliament, ſo that 
they can have no Relief in the Courts below, it 
does not follow from thence; that they ought to 
be committed for Breach of Privilege on that 
Account. — 

The determining of Elections is admitted to 
be the Buſineſs of the Houſe of Commons, and 
yet it is certain that the proſecuting Actions at 
Common Law for falſe or double Returns, was 
never thought to be a Contempt to the Houſe of 
Commons, nor was any Body puniſhed or com- 
mitted upon that Account, in the Caſes of Sir 
Samuel Barnardiſton and Mr. Onſlow. 

The Freedom of Speech in Parliament, is the 
maſt neceſſary and the moſt acknowledged Pri- 
vilege of the Houſe of Commons: And yet 
when an Information was brought in the Ning - 
Bench 5 Sir Jobn Elliot and others, for 
Words ſpoken in the Houſe of Commons, and 
Judgment was given againſt them in that Court, 
the Commons did not think it ſufficient to con- 
demn that Judgment by Votes of their own 
Houſe, but brought thoſe Votes up to the 
Lords, and deſired their Concurrence, which was 

iven; and immediately thereupon a Writ of 
rror was brought in Parliament, and the Judge- 
ment regularly reverſed there: And it cannot 
be denied, that upon this Occaſion the moſt va- 


luable Privilege of the Houſe of Commons was 


brought under the Judgment of the Lords, as 
well in their Judicial, as in their Legiſlative 
Capacity. 

The Caſe of Richard Strode, and the Act of 
Parliament which paſſed upon that Account, 
in the fourth Year of King Henry the Eighth, 
was that which was principally inſiſted on 12 
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the Houſe of Commons, in the Caſe of Sir Fobn 
Elliot, for juſtifying their undoubted Privilege 
of Freedom of Speech, and ſhewing the In- 
juſtice of what was done in that Caſe by the 
Court of King*s-Bench. 

The Caſe of Strode might be uſed by the 
Lords as another Inſtance to ſnew, That this 
Diſtinction of privileged Caſes will not ſerve the 
Purpoſe of the Houſe of Commons, to juſtify 
the Commitments of the Ayleſbury Men. He 
was proſecuted in the Stannary Courts for Words 
ſpoken, and Bills offered in the Houſe of Com. 
mons, in order to be paſſed into Laws, and 
upon that Account was impriſoned and con- 
demned to pay conſiderable Sums, and petitio- 
ned the Houſe of Commons to be relieved in 
that Matter. The Houſe of Commons did not 
then pretend to put a Stop to thoſe Suits, or to 
commit the Perfons concern'd in them, 
thought the only Remedy againſt thoſe Proſe- 
cutions, and others of like Sort, was to prepare 
a Bill in order to be paſſed into a Law, for 
making void the Judgments againſt Sirode z 
and took that Occaſion by the ſame Bill, to de- 
elare the Law in general, and to give an Action 
to all Perſons who ſhould be afterwards vexed or 
moleſted for the like Cauſes, in which they ſhould 
recover treble Damages, and Coſts of Suit. 


There is no Cafe that can more properly be 


ealled a privileged Caſe, with reſpect to the 
Houſe of Peers, than the determining of Peer- 
age, and yet if that Matter comes to be inci- 
dently a Point, in any Caſe depending in the 
Courts in Weſtminſter-Hall, they muſt proceed 
to determine of it, as they think the Law to be ; 
And the Lords have not gone about to hinder 
it, nor found Fault with them upon that Ac- 
count. 

The Courts in Weſftminſter-Hall muſt of Ne- 
eeſſity judge of the Privileges of Parliament in 
many Caſes : When any Perſon prays a Writ of 
Privilege, (which was always the Way anci- 
_ ently when Men deſired the Benefit of Privilege, 

and it is often practiſed yet upon Occaſion,) the 
Court where the Writ is prayed muſt judge, 
whether the Party has Right to Privilege or not. 

Suppoſe the Serjeant of the Houſe of Com- 
mons ſhould. kill, or be kill'd,- in the Execution 
of a Warrant of that Houſe, upon an Indict- 
ment for Murder, the Court muſt neceſſarily judge 
of the Legality of the Warrant. 

The Commons ſuppoſed Cafes of Affronts to 
the Perſon of the Speaker, or of reproachful 
Words ſpoken of the whole Houſe of Com- 
—_ are Inſtances of what they called privileged 
Caſes. 

There is no Doubt, but either of theſe Caſes 
would be Contempts, and ſuch as might be 
puniſhed by the Houſe, but moſt certainly, 
theſe were alſo ſuch Offences as might be proſe- 
cuted in Weftminſter- Hall: And if the Attorney- 
General ſhould bring Informations upon them, 
it could never be pretended, that he would be 
Guilty of a Breach of Privilege of the Houſe of 
Commons. | 

It was urged, that in privileged Caſes, the 
Votes of the Houſe of Commons were like Pro- 


-hibitions to the Eccleſiaſtical Courts, and that 


when Prohibitions were ſerved upon the Judges 
in the Admiralty, or Eccleſiaſtical Courts, it 
. a Contempt for them to proceed far- 


bur. 


\ 
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The Anfwer to this is, that Prohibitions to 
the Eccleſiaſtical and Admiralty-Courts, were 
founded upon à particular Reaſon : The Pro- 
ceedings in thoſe Courts ate according to the 
Civil, or Canon Law, and therefore it was ne- 
ceſſary to preſerve the Conſtitution, and reſtrain 
thoſe Courts from making Invaſions upon the 
Common Law, that a Guard ſhould be ſet up- 
on them, and a Power fix'd to reſtrain them; 
and this Power is lodged in the Courts of e. 
minſter-Hall, who are truſted with the iſſuing 
Writs of Prohibition, to the Eccleſiaſtical and 
Admiralty-Courts from Time to Time, upon 
Complaints made to them : And theſe Writs of 
Prohibition, muſt be ſerved perſonally upon the 
Judge of the Admiralty, or the Ecclefiiſtical 
Judges, who will be liable to Attachments if 
they proceed after ſuch Service, until ſuch Time 
as they have ſhewn the Nature of the Suit to 
the Courts from which the Prohibition iſſued; 
and if the Suit be properly of Eccleſiaſtical, or 
Admiralty-Conuſance, the Court muſt grant a 
Conſultation, whereby they are at Liberty to 
23 again. This is a known and ſettled 

thod of Lage Proceedings, but the Votes of 
the Houſe of Commons were never yet refem- 
bled to the Queen's Writs : No Court is bound 
to take Notice of them; on the contrary, the 
Judges are bound not to take Notice of them, 

t to act according to the known Law; No 
Body has Power to prohibit the Courts in V 
minſter-Hall, the Judges there are ſworn to 

ced to do Juſtice, notwithſtanding an 
ommand under the Great Seal, or Privy Seal, 
or by any other Authority whatſoever : And 
the Subjects of England have no longer an In. 
heritance in the Common Law, if the Ju 
are to take Notice of the Votes of either Houſe 
of Parliament, and regulate their Judgments ac- 
cordingly. | 

The Votes would not always be uniform in 
either Houſe, and it appears by the preſent 
Diſpute, that the Two Houſes might often dif- 
fer in Matters of Importance, and the Judges 
would be under Difficulty which of the Houſes 


to : And if they yielded Obedience to 
both, they would be obliged to act very contra- 
dictorily. WE 4 


3. What was ſaid againſt the Third Reſolution 
of the Lords, was, Firſt, That thereby the Lords 
took upon them to judge of the Commons 
Privileges : To this it was ſaid, That if the 
Houſe of Commons, under the Name of Pri- 
vilege, would proceed to do Things inconſiſt- 
ent with the known Prerogatives of the Crown, 
with the known Privileges of the Lords, con- 
trary to the Laws, or deſtruftive to the Liber- 
ties of the People, the Lords were bound to 
tell them, Theſe were not their Privileges. If 
by ſaying, they only are Judges of their own 
Privileges, they would deprive the Crown and 
the Lords from taking Notice of manifeſt In- 
novations, and objeCting to them, as there was 
occaſion, the Commons might take to themſelves 
the whole Government without Controul. f 

They were challenged to produce Precedents 
to warrant the Commitments of Men, only for 
2 in Suits at Law r. thoſe who 

d done them Wrong, and had no Pretence of 
Privilege. | 

The Lords did not diſpute the Power of the 
Commons, in examining and determining the 

| | Elections 


- 


Elections of their own Members, nor of -enqui- 
ring into all Matters relating to the Determina- 
tion of that Queſtion, particularly their exami- 
ning into the Qualifications of Electors, and 

that what they determiged would be 
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binding, as to the Right of the Member to ſit 
in the Houſe: But that Determination would 
not bind the Right of any Elector, for he was 
no Party to that Diſpute of the Election, he 
was not heard for himſelf, nor was his Cauſe in 
Agitation before the Houſe; and the Action 
brought by the Elector has no manner of Rela- 
tion to the Sitting of the Member, but is only 
for Recovery of — upon Account of the 
1 him by the Officer at the 

ction. | Fay — 

Suppoſe there was a Conteſt about two Per- 
ſons, which was Mayor of a Town, the Court 
where that Cauſe was tried, in order to a De- 
termination of the Right, muſt perhaps examine 
into the Rights of thoſe who voted ; but would 
it be pretended, that the Electors would be 
bound by the Opinion of the Court in that Caſe, 
and that they. could not bring their Actions to 
recover Damages againſt the Officers who wil- 
fully refuſed their Votes, however the Queſtion 
was decided as to the Mayor? So that it was 
begging the Queſtion to pretend, that becauſe 
the Houſe of Commons can try the Right of the 
Member to ſit, therefore they only have a Power 
to decide finally the Rights of the ſeveral Elec- 
tors. ; 953 | 
There is no Weight in the Objection, That 
if theſe Suits were allowed, the Officers who are 
obliged to take the Poll, would be expoſed to 
Multiplicity of Actions. | ir 

The Law is ſo in all Caſes of Elections of 
Officers: He who is to take the Poll, is bound 
to do his Duty at his Peril; if he acts with an 
honeſt Intention, tho* he ſhould be guilty of a 
Miſtake, he is in no Danger, for no Jury ought 
to find him guilty : But if an Officer wiltully and 
maliciouſly refules to admit thoſe. who have 
Right to give their Votes, every one of them 
may ſue him in any proper Court, as they fee 
Cauſe; and the more he wrongs, the more he 
ought to ſuffer, And which would be the greater 
Miſchief, that the Officer who does Injuſtice 
ſhould be ſubject to Actions, or that he ſhould 
be at Liberty to reject as many rightful Votes as 
he thinks fit, without being liable to make any 
Reparation, and which is the Part a Houſe of 
Commons ought to take? The Lords obſerved, 
That the natural Order of Things ſeemed to be 

uite inverted in this Diſputez the Houſe of 

ommons were taking part againſt the Freedom 
of Law, againſt the Liberty of Mens Perſons, 
and againſt the Right of their Electors. 

As to the ſeveral Precedents inſiſted upon, 
they conclude nothing to the * Queſtion, 
eyery one of them relating to the Right the 
Houſe of Commons claims of determining the 
Elections or Returns of their Members, which 
they are in the quiet Poſſeſſion of; and the 
ral Expreſſions which are found in the Relation 
of theſe Precedents, can be underſtood onl 
5 reſpect to the Subject · Matter of 
Caſes, 3 | 
The firſt Precedent in the 28th of Eli- 
zabeth, is of a double Return for the of 
Norfolk.  Tho* the Lords do not deny, That 
ſuch Caſes are proper to be determined by the 

Vo. VIII. N 
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Houſe of Commons; yet this Precedent does 
not go far towards aſſerting their Right, for in 
that Caſe the ſecond Writ was quaſhed by the 
Chancellor and Judges before the Determination 
made by the Houſe of Commons :. And in the 
citing this Precedent they have not rightly ſtated 
the Words of the Queen's Meſſage, or of the 
Reſolutions of the Houſe' of Commons, as will 
appear by Sir Simon D' Ewe's Journal; and they 
could not. ſay they had any original Journal of 
that Time. | ard 

As to the ſecond Precedent they cited, which 
is the Caſe of Sir Francis Goodwin, in the firſt 
Year of King James the Firſt, which they made 
uſe of to prove their own Power of determining 
Elections, and that they were not to give an 
Account of their Proceedings therein to the 
Lords: It appears by their own Journal, That 
they had not ſtated that Caſe fairly; and that 
in fact the Lords, at the Deſire of the Commons 
themſelves, were Mediators between them and 
the King in that Diſpute; and that the Com- 
mons at laſt yielded the Point, and notwith- 
ſtanding their Determination in favour of him, 
ſubmitted, That a new Writ ſhould iſſue for 
chooſing a Member in the place of Sir Francis . 
Goodwin, And tho* there be Mention in the 
Journal of a Letter wrote by Sir Francis Good 
win, deſiring, That this third Writ ſhould iſſue; 
yet that could make no Difference in the Caſe, 
for it will. not be pretended, That a Member 
could give up the Right of his Ele&ors, and the 
Judgment of the Houſe. | 

But all this makes nothing to the Juſtification 
of the Commitment of the Ay/:/oury Men. | 
The Precedent cited in 1672, relates only to 
the Right of iſſuing Writs for the Election of 
Members during. the Continuance of the Parlia- 
ment, the ordering of which was voted to be in 
the Houſe of Commons only, and is not at all 
diſputed at this time, 5 

The Lords never diſputed the Commons 
Power of committing for Breach of Privilege, as 
well Perſons who are not of the Houſe of Com- 
mons, as thoſe who are: The Queſtion is only, 
Whether a Matter that has no relation to the 
Sitting of any Member in Parliament, may be 
made a Breach of Privilege, by being called fo 
in a Vote, or having that Name given to it in a 
Warrant of Commitment: That is, in other 
Words, Whether they have Power to create to 
themſelves new Privileges by their Votes; for 
they will never be able to prove an Uſage of 
committing: Men for reſorting to Law in ſuch 
Caſes, and it will be hard for them to convince 
thoſe whom they repreſent, that this arbitrary 
oppreſſing poor Men, is or can be underſtood to 
be only an inte to preſerve the Rights 
and Liberties of the People of England. © 


4. The Commons did not deny the Lords fourth 


Reſolution, otherwiſe than by ſaying, That the 
Application was to be made to the proper Place, 
and that where the Commitment is by the Houſe 
of Commons, there is no Place to apply to for 
Liberty but that Houſe. | Fenn 
The Lords thought this to be a Poſition very 
fatal to Liberty; for it places an arbitrary and 
abſolute Power of Commitment in the Houſe of 
Commons. Tyranny _— in many as well as 
in a fingle Perſon: The thirty Tyrants of 'Athens 
carry that Name with as heavy an Imputation as 

any ſingle Perſon, r 
Yy The 
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The Lords never ſaid, That every Priſoner 
who brings his Habeas Corpus ought to be diſ- 
charged, or that there are not Caſes excepted 
out of the Habeas Corpus Act; what they inſiſt 
upon is, That a Priſoner brought before a pro- 
per Court by Habeas Corpus, where it does ap- 
pear that the Matter he ſtands committed for is 
no Crime in Law, ought to be diſcharged, by 
whatſoever Authofity he was committed, or by 
whatſoever Name the Fact is called in that 
Commitment. « a | 
Several Precetlents were mentioned by the 
Commons. Firſt, The Caſe of one Jones; but 
it did not appear who he was, nor what his Caſe 
was, nor who would have taken him from the 
Commons; and therefore there can be no Pre- 


tence to draw any Inference from ſuch a Prece- pus 


dent. 


laid on the Votes paſſed in the Year 1675. It is 
well known the Kingdom was at that time gene- 
rally grown weary of that Parliament, which had 
been continued above thirteen Years; and there 
was a great Number in both Houſes who watch- 
ed for any Advantage to make their longer Con- 
tinuance impracticable. n To. 2088 
And there happening a Queſtion at that time, 
Whether there might be a Proceeding in Appeals 
before the Houſe of Lords, in Cafes where 
Members of the Houſe of Commons were Par- 
ties; this was fo, managed, that in about a 
an time Matters were n to ſuch a 

eight between the Two Houſes, that all Cor - 
reſpondence was in a manner broken off between 
them; and they proceeded to make ſuch Votes, 
and to do ſuch Acts from Day to Day on either 
fide, as they thought would moſt provoke. 

The Commons cited forne of theſe Votes which 
were paſſed in their Houſe towards the Height 
of the Conteſts and the Lords might as well have 
cited other Votes of the Houſe of Lords, in Con- 

adiction to them, which were altogether as 
high, and are at leaſt of as much Authority as 
thoſe of the Houſe of Commons: So that it is 
hard to imagine, what Uſe there can be of citing 
fuch Precedents, which did occaſion two Proro- 
gations, one after the other, and mult always 
= 3 bad Conlequences whenever they are 

O Wee. | | 1.6 
be Houſe of Commons took the ſame Ex- 
8 the Lords -fiftlr Reſolution, as they 

id to the third; That they therein made them- 
ſelves Judges of the Privileges of the Houſe of 
Commons: And the Lords contented themſelves 
with giving them the ſame. Anſwer. 

_ What the Houſe of Commons ſaid in reſpect 
to their cenſuring and puniſhing the Council, 
who pleaded at the Queen's- Bench Bar, upon the 
Return of the Habeas Corpus in behalf of the 
Priſoners, ſeemed very remarkable, That it was 
| becauſe they were not ſo modeſt as to acquieſce 
in the Opinion of the Lord- Keeper and the 
Judges, that the Priſoners were not bailable by 
the Habeas Corpus Act; and they would not have 
taken Notice of them, but becauſe they would 
not reſt fatisfied, but would bring on the Cauſe 
again, where the Privileges of the Houſe of 
Commons were with great Licentiouſneſs of 
Speech denied and inſulted in publick Court, 
without any Hopes or Proſpect of Relief of the 
Priſoners, but in order to vent new Doctrines 
againſt che Commons. gh 1 | 


—— -2 


The, Lords wondered to find any Weight 


. Grounds, as appe 


* * 
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This ſeemed to be a kind of Excuſe for the 
committing of the Council,- but it does in no 
fort agree with the Votes relating to this Mat- 
ter, which paſſed in general Terms, and may 
be cited for Precedents hereafter, for commit- 
ting Council (with as good Reaſon as the Votes 
in 167g.) when theſe ſecret Motives, which in- 
duced the Houſe of Commons in this Caſe, will 
not appear. | | 
The Vote of the 24th of February ordered the 

Committee to examine what: Perſons had been 
concerned in pleading upon the Writ. of Habeas 
Corpus, not what was ſaid by Council in their 
Pleadings; and the Votes againſt the feveral 
Gentlemen' of the 26th of wary; are; That 
by pleading upon the Return of the Habeas Car- 
on behalf of the Priſoners, they were guilty 
of breaking the Privileges of the-Houſe of Com- 
mons: It does not appear that there was any 
Complaint of what they ſaid, at leaſt there was 
no Vote againſt them for their Words; and in- 
deed, if the Charge againſt them had been for 
Words ſuppoſed to be ſpoken, it would have” 
been an unaccountable Hardſhip to have hurried 
them into Cuſtody, without ever bringing them 
to the Houſe to hear their Accuſation, or to 
= heard as to what they had to ſay for them- 

ves. | 

It does not appear that thefe Gentlemen were 
ever heard, or indeed were at all concerned, as 
to the Writs of Habeas „brought before 
the Lord-Keeper and the Judges in the Vaca- 
tion · time: But ' fappoſe they had, and ſuppoſe 
they were fatisfied, that as the {Habeas Corpus 
Act was drawn, theſe Men might not be fo 
clearly bailable by the Judges in Vacation-time, 
by virtue of theſe Writs, which were formed 
upon that  Statutez and yet they might be of 
Opinion, That the Priſoners had a reaſonable 
Proſpect of obtaining Relief upon Writs of Ha- 
beas Corpus brought at Common Law. 

If they thought ſo, it was not upon flight 
ared by the Confequence z for 
the Lord Chict Juſtice of the Court of Queen's- 
Bench, whoſe Learning and Judgment is welt 
known, and as univerſally eſteemed as his Inte- 
grity, was clearly of Opinion, That they were 
entitled to the Relief they prayed for their Cli- 
ents. | 

The Commons may give what hard Words 
they pleaſe to theſe Gentlemens appearing to 
plead in behalf ef the Priſoners upon che Writs 
of Habeas Corpus, they may call it Inveteracy 
ſhewn to the Commons, and a conſpiring to 
make a Difference between the Two Houſes, 
and to diſturb. the Peace of the Kingdom: Bur 
after all that can be ſaid, the Fact will only be, 
That four Gentlemen, Lawyers by Profeſſion, 
retained in à Caſe of Liberty upon a | Habeas 
Corpus brought by five poor Priſoners, did their 
Duty in their Profeſſion; and for doing ſo, 
were themſelves impriſoned by the Houſe of 
Commons, and denied the Benefit of the Habeas 
Corpus Act: And this the Houſe of Commons 
called, Doing 'Right to their Body. 

No Lawyer has ſuffered for ſerving his Client 
even againſt the Crown: If the learned in that 
Profeſſion may ſafely open the Laws when the 
Prerogatives of the Crown are in (queſtion, it 
will ſeem very hard they ſhould be puniſhed: for 
doing it in a Caſe of Privilege. To deprive Men 
under Reſtraint of the Aſſiſtance of their F on, 


* 
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exceeds the Severity of any Court but that of the Queen would not give Leave for a' Writ of 


Taquifition, the very Name of which ought to 
ſtrike all ZngliiÞmen and Proteſtants with Hor- 


ror. 

The laſt Reſolution of the Lords was not 
contradifted by the Houſe of Commons ; and 
therefore the Lords took it for granted; that as 
it was no longer conteſted, but that a Writ of 
Error is a Writ of Right, and not of Grace; 
conſequently, that the Commons did no longer 
infiſt upon that Part of their Addreſs, That the 


— 
— 


LII. The P roceedings iu the Houſe of Peers and Houſe of Com- 


ene ty"... T9s 
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Error. ; . 
As to what was ſaid by the Commons, That 
it was not material whether Writs of Error 
were of Grace or not, becauſe 
in the Caſe of the Petitioners: The Lords ſaid, 
That whether the Writs of Error could be 
maintained or not in point of Law, was not 
of the Conuſance of the Houſe of Commons, 
5 ou Matter in Diſpute between the Two 
ouſes. | | 
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mons, on the Caſe of CHARLES BATHURST, Eſq; (men- 


tioned in the foregoing Proceedings) in January, 150g. 


Jovis 20 tie Januarin, 1703. 


PETITION of Charles Bathurft, Eſq, 
was preſented to the Houſe of Commons, 
and read, touching an Order made by the Houſe 
of Peers, the Twelfth of February, 1702, with 
relation to an Order made by the Court of Ex- 
cheguer, the Fifteenth of Jay, Decimo Tertio Regni 
Regis Culielmi Tertii; concerning an Inquiſition 
and Survey of the Boundaries of the Honour 
of Richmond, and. Lordſhip of Middlebam, and 
of many other Honours, Manors, and Lord- 
+ ſhips, bounding thereupon; and praying the Con- 
- Gderation of the Houle thereof; and ſuch Relief 
on the Subject-Matter of the ſaid Petition, as 
Mall be thought fit. 5 
Ordered, T hat ſome Members be appointed to 
ſearch the Jourhals of the Houſe of Peers, as 
to their Proceedings touching the Matter afore- 
ſaid, and alſo the Offices of. the Court of Exche- 
quer, touching the Proceedings there; in relation 
„ qa and report the ſame to the 
ouſe. 
And ſeveral Members were appointed accor- 
dingly. | 


- The CASE of Cuantzs BaruvrsT; £/q; 
Petitioner. To the Honourable the Knights, Citizens; 
and Biirgeſſes, in Parliament aſſembled, in order 
to bis Relief againſt certain Proceedings in the 
Houſe of Peers, at the Inſtance of the Right Hon. 
Tromas Lord WHARTON, Appellant, from 

an Order of the Court of Exchequer; beari 
Date the 15th Day of July, 1701, ageing 
RO EAT SIA, E, Reſpandent. 


f Jiu 15, 1701. 
H E Court of Excbeguer made an Order e 
| officie for the Preſervation of a Record of 
that Court. -K l 


Nov. 9, 170. The Lord Wharton finding 


that the ſaid Record was made uſe of as Evi- 
dence againſt him in a Trial at the Queen's-Beneb 
Bar, of an Iſſue directed out of Chancery, where- 
in the faid Lord Wharton was Plaintiff, and the 
ſaid Petitioner Mr. Bathurſt, the ſaid Mr. Squire, 
and others, were Defendants, concerning ſome 


Lead-Mines; did, on the tgth of December, 


1702, petition the Houſe of Lords (by way of 
Appeal) from the ſaid Order of the Court of 


Exchequer, and prayed to have that Order diſ- 
charged, and the Record taken off the File. 
Ia which Petition the Lord Wharton com- 
plained, That the ſaid Record was impoſed on 
the Court (by Contrivance between the faid Mr: 
Squire and Mr. Thomſon, a ſworn Clerk in the 
Court of Exc ) and therefore prayed, they 
the ſaid Mr. Squire and Mr. Thomſon might an- 
ſwer the ſaid Petition (which he called an Ap- 
al) and accordingly they were ordered to ans 
wer the ſame. - * | 7 ä 
Jan. 7, 1702. Mr. Squire and Mr. Thomſon 
W . the Houſe of Lords, ſetting forth, 
That no Suit was ever depending in the Court 
of Exchequer between the Lord Wharton, - and 


the ſaid Mr. Squire and Mr. Thomſon; and that 


therefore the — Wharton's ſaid Petition — 
not an Appeal, but an original Complaint again 
them for a Crime of a high 2 
they ought to be left to be tried by the uſual 
Courſe of the Laws of the Land; and prayed 
their Lordſhips to diſmiſs the Lord Wharton's 
Petition, and to diſcharge their Order, by which 
they the ſaid Mr. Squire and Mr. Thomſon were 
obliged to anſwer the ſa me. | 
Jan. #1, 1502. The Lord Wharton put in his 
Anſwer to their Petition; inſiſting on his Appeal 
as regular, and alledging that there was a Suit 
in Chancery, wherein the ſaid Mr. Squire was a 
Defendant (among others) concerning the Lead- 
Mines in Queſtion; and that the Order made in 
this Caſe (tho* in the Court of Exchequer) affect- 
ed the Suit in Chancery; and he then' obtained 
an Order to hear one Council on each Side the 
very next Day. SOOT. 
Fan. 22, 1702. Council were heard, and their 


Lordſhips were pleaſed (on Debate) to diſmiſs 


the Petition of the ſaid Mr. Squire and Mr. 
Thomſon, and to order them to anſwer the Lord 
Wharton's Petition (or Appeal) on Monday then 


next following. Againſt which Proceedings ſe- 


veral of the Lords entered their Diſſent (or Pro- 
teſt) and gave Reaſons for their ſo doing in the 
Words following; viz. 

X Firſt, 


did not lie 


Nature, for which 


— 


176 52. Protcedings in the Houſeof Lore and Commons, 269 3A. 


RN , * We conceive that by this we aſſume 
4 Juriſdiction in an original Cauſe for theſe 
<- Reaſons: 


1f, © Becauſe there has been no Suit between 
« the Parties in the Exchequer; and conſe- 
« quently this Petition cannot be called an 
Appeal from that Court. 


adh, Altho* there was a Suit in the Court 

- « of Chancery, yet one of the Perſons re- 
« quired to anſwer was not a Party in that 
« Suitz and therefore as to him (at leaſt) 
<« jt muſt be an original Cauſe. 

3dly, © Tho' all had been Parties in the Chan- 
6 cery, yet it never was heard that an Ap- 
% peal lay from one Court that had no 
“ Suit depending in it, becauſe there was 
« a Suit depending in another Court, 


Secondly, 4 Becauſe no Court can take any 
% Cognizance of a Cauſe in which that Court 


« cannot make an Order; but in this Caſe the 


. « Houſe of Lords cannot make an Order (be- 
« cauſe-very many are concerned in this Re- 
© cord who are not before this Houſe) there- 
« fore this Houſe cannot take any Cognizance 
© of it. 


Jan. 25, 1702. The Lord Wharton acquainted 
the Houſe, That he was willing to leave out 
Thomſon, and did only expect Squire ſhould an- 
ſwer his Petition, and thereupon he obtained an 


Order to that Purpoſe. | 
Feb. 2, 1702. Mr. 2 put in his Anſwer, 
ſtill inſiſting, as he had done in his ſaid Petition, 


That it was an Original Complaint againſt him, 


and could not be called an Appeal, there being / 


no Suit depending in the Court of Exchequer be- 
tween the Lord I barton and him, and that the 
Record, (which the Lord Fhbarton would have 
ſuppreſſed) not only greatly concerned Her Ma- 
jeſty, but the Inheritances of ſeveral Thouſands 
of Perſons, who are equally concerned, (if not 
more than he) in the Preſervation thereof, and 
that it was more immediately incumbent on the 
Barons of the Court of Exchequer, to juſtify their 
own Orderz and therefore prayed their Lord- 
ſhips would not proceed further againſt him, till 
all Parties concerned” might be duly heard. 
Feb. 8, 1702. The City of London, who are 
Grantees from the Crown of the whole Honour 
of Richmond, and Lordſhip of Middlebam, find- 
ing themſelves intereſted in the Preſervation of 
the ſaid Record, petitioned the Lords to be heard 
by their Council againſt the Petition of the Lord 
Wharton, and their Lordſhips accordingly order'd 
Council to be heard for the City, on the Twelfth 
of February, being the ſame Day that the Coun- 
cil for the ſaid Mr. Squire were to be heard. 

Feb. 12, 1702. Their Lordſhips heard Coun- 
cil for the Lord Fhbarton and Mr. Squire, (but 
refuſed to hear Council for the City, notwith- 
ſtanding their ſaid Order) and thereupon were 
pleaſed to order a Trial at Bar in the Court of 
Common Pleas, the next Eaſter Term, by a Jury 
of Middleſex, wherein this was to be the feigned 
Iſſue, viz. 


* Nete.—'The Record is a and 
larger than the County of Middle/ex, and more 


<= _ of Richmond, | 
e Hundred Miles in Ci ' 5 
by the Lord Wharces and Mr. Arbe, are not above Two or Three Miles be. e due Beundaales conteſted 


« Whether the Skins of Parchment, dire&- 
« ed by Order of the Court of Exche- 
% quer, of the Fifteenth of July, 1701, 
© to be filed, are the unaltered, 
c exact, and entire Commiſſion: and Re 
« turn firſt filed in the Court of Exche- 
&« quer, in the Sixteenth Year of King 
„ James the Firſt: 70 


And Ordered, That in the ſaid Action the ſaid 
Robert Squire ſniguld be Plaintiff, and take the 
Proof of the ſaid Iſſue upon himſelf, and the ſaid 
Lord Wharton, Defendant, and that the Skins of 
Parchment, or any Copy thereof, ſhould not be 
given in Evidence in any Court whatſoever, un- 
til the ſaid Trial was over; and that the ſaid 
Skins of Parchment (being upon the. File by 
Virtue of. the ſaid Order of the Fifteenth of 
Fuly) ſhould not be allowed as any Evidence on 
the ſaid Trial for the Plaintiff, and that, after the 

id Trial, the Verdict given therein ſhould be 
certify'd and returned by the Court of Common 
Pleas into the Houſe of Peers. 

Mr. Squire did not decline the Trial of the 
Iſſue above directed, as being conſcious of any 
ill Practices by himſelf, or any others, or for that 
he was not able to produce ſufficient Evidence to 
prove that the faid Record is perfect, unaltered, 
exact and entire, as firſt filed in the Court of 
Exchequer, in the Sixteenth Year of King James 
the Firſt, (be Mr. Squire could not but think 
that it was a great Hardſhip to make him Plaintiff 
in the ſaid Aclion, to put the Validity of the whole 
Record upon the ſaid Iſſue, and to oblige him to take 
the Proof thereof. upon himſelf, and ail this without 
his Conſent, or the Conſent of others, who are more 
immediately concerned in the Preſervation of tha 
aid Record) there being better Proofs, in order 
to find the ſaid Iſſue truly in the Affirmative, to 
be given for the ſaid Record, than for any one 
of the moſt Authentick Records in any of the 
Courts of Weſtminſter, (as is verily believed.) 


* 


For, : 

I. In a Decree of the Court of Exchequer in- 
rolled, made in the Nineteenth Year of King 
James the Firſt, the ſaid Record is recited and 
referred to, as then on Record in the Court of 
Exchequer. 

IT. The ſaid Record is entered and inrolled- 
Verbatim, in the Book of Inrolments of Surveys, 
Sc. kept in a publick Office at Weſtminſter, be- 
longing to the Auditor for Tortzſbire, and the ſaid 
Entry is near as old as the ſaid Record. 

III. The ſaid Record, and particularly the 
Boundaries of the Honour of Richmond, and 
Lordſhip of Middlebam, (about which only 
Diſputes are between the Lord Vbarton, and the 
ſaid Mr. Bathurſt, and the other Defendants) are 
fairly entered, and remain on Record, in an old 
Book, kept amongſt the Records of the City of 
London, and the ſame Entry there appears to be 
made in the Year 1628. 

IV. Divers ancient Office Copies {and other 
Copies) of the ſaid Record, and particularly of 
the Boundaries of the ſaid Honour of Richmond, 
and Lordſhip of Middlebam, have been taken, 
and the ſame were examined with the ſaid Record, 
when on its proper File in the Court of Exche- 


of Middleham, which together are 


© we * 


Tac . 


the 


gur, and certified to be true Copies. Al which 
faid Entries and Copies do exactly agree with the 
ſaid Record, now on its proper File. And more- 
over, there are many other Inſtances, Evidences, 
and Proofs of the Truth, Validity, and-Entire- 
neſs of the ſaid Record. | 

But Mr. Squire being apprehenſive that the 
Houſe of Peers, in making the ſaid Order of the 
Twelfth of February, 1702; had aſſumed a Juriſ- 
diction in an Original Cauſe, could not (as he 
believed) comply with that Order, without do- 
ing Injury to the Rights and Privileges of the 
Commons of Exgland; and, for that Reaſon, 
did not think fit to try the Iſſue as directed. 

Nov. 9, 1702. t at the 
the Queen s- Bench Bar of the Iſſue directed out 
of Chancery, (when the ſaid Record was given in 
Evidence) the Verdi&, upon full Evidence, was 
given and found for the ſaid Mr. Bathurſt, Mr. 
Squire, and the other Defendants; yer the Court 

' Chancery, (as is uſual where a Right of Inhe- 
ritance is to be bound) afterwards directed a ſe- 
cond Trial to the ſame End as the former, which 
came on at the Queen - Bench Bar, in Michaelmas 
Term laſt, Nov. 235 1703. 7 

That at the laſt-mention'd Trial, the Council 
for the Plaintiff, the Lord #bharten, inſiſted that 
the ſaid Mr. Bathurſt, and the other Defendants, 


could not give in Evidence the ſaid Inquiſidon 


and Survey, (tho' on Record in the Court of 
) nor any Copy thereof, by. reaſon the 


Exchequer 
ſaid Mr. Squire had not tried the Iflue directed 


by the Houſe of Peers, the ſaid Twelfth of Fe- 
bruary, 1702. : 

That by Reaſon of the Premiſſes the ſaid Mr. 
Bathurſt, and the other Defendants, were de- 
prived of that ſo neceſſary a Part of their Evi- 
dence, for the Support of their Title to the Mat- 
ters in Queſtion at the faid laſt. mention'd Trial, 
and ſo (and for that Reaſon alone) loſt their 
Cauſe, which otherwiſe they could not have done ; 
for that the ſaid Record (back'd with the con- 
curring Teſtimonies of ſo many ancient and cre- 
dible Witneſſes; produced on the ſaid Defen- 
dant's Behalf) muſt neceſſarily have convinced 
the Jury (as ſome of them have fince own'd and 
declared) that the Boundaries of the Manours 
of Helaugb in Swaledale, and of Arklegarthdale, 
are as the ſaid Record mentions them to be, and 
conſequently; the Iſſue and Verdict muſt have 
been found for the ſaid Mr: Batburſt, and the 
other Defendants. | | 


Sabbati 22 die Januarii, 1703. 

Mr. Vurd reported, That the Members ap- 

ointed to ſearch the Journals of the Houſe of 
— and Offices of the Court of Exchequer, as 
to their Proceedings touching the Matters men- 
tion'd in the Petition of Charles Bathurſt, Eſq; 
"preſented to the Houſe on Thurſtay laſt, had 
earched. the Journals and Offices accordingly, 
and he read. in his Place what they found there- 
in, and rwards deliver'd the ſame in at the 
Table, where the ſame was read, | 
Order d, That the Conſideration of the faid 
Report be referr'd to the Committee of the 
whole Houſe, to whom the Conſideration of the 
Report made Yefterday, relating to the Cafe of 

by and White, is referr'd. _ 

Order d, That the fame Members do ſearch the 
Offices of the Court of Chancery, for the Bills 
and Anſwers, and Order on Hearing, made in 
the ſaid Court, between the Lord //harton, and 

Vor. VIII. | 


2703. i the Caſe of Charles Bathurſt, E 59 


Note, That at the firſt Trial at 


the 'faid Mr. Batharft, and others, 
the ſame to this Houſe. 


. , Martis 25 die Fanuarii, 1704. 
Mr. Benſon reported, That the Members ap- 

pointed to ſearch the Offices of the Court of 
Chancery, for the Bills and Anſwers, and Order 
on Hearing, made in the ſaid Court, between 
the Lord Wharton and Mr. Bathurſt, had ſearch'd 
the fame accordingly, and had Copies of the 
Bills and Anſwers, and Order on Hearing; 
which he preſented to the Houſe, and the Titles 
thereof were read: And alſo touching their 
Lordſhips Proceedings in the Matter mention'd 
in the Petition of Mr. Bathurſt, in which Caſe it 
was alledged, their Lordſhips had taken upon 
them an Original Juriſdiction, in controlling an 
Order made by the Court of Exchequer, for the 
filing of a Record, that had been ſeveral Years 
in Mr. Grange's Chamber in the Temple. | 

| Ordered, That the Conſideration of the ſaid 


Copies be referr'd to the Committee of the whole 


Houſe, to whom the Report, with relation to the 
Petition of the ſaid Mr. Bathurſt, is referr'd. 
X * * * 


| Jovis 27 die Januarii, 1703. L. 
The Order of the Day being read, for the 
Houſe to reſolve itſelf into a Committee of the 


whole Houſe, to conſider further of che Report 


of the Journal of the Houſe of Lords, and alſo 
of the Petition of Charles Bathurſt, Eſqz referr'd + 
to the Committee: 

Ordered, 

That the Serjeant do go with his Mace in 
Weſtminfter-Hall, and Courts there, and Court 
of Requeſts, and Places adjacent, and ſummons 
the Members there to attend the Service of the 
Houle. | | 

And he went accordingly, and being returned; 

The Houſe (according to Order,) reſolved it- 
ſelf into the ſaid Committee of the whole Houſe; 
and after ſome Time ſpent therein; Mr. Speaker 
reſumed the Chair, and Mr. Freeman reported 
from the ſaid Committee, Fhat they had come to 
ſome Reſolutions, which they had directed him 
to report, when the Houſe will pleaſe to receive 
the ſame. * | 2 IS 

Ordered, © 8 | 

That the Report be made to Morrow Morning: - 


 . Peneris 28 die Januarii, 1703. 

Mr. Freeman, (according to Order,) teported 
from the Committee of the whole Houſe, to 
whom it was referred to confider of the Re- 
port of the Journal' of the Houſe of Lords; 
and the Petition of Charles Bathurft, Eſq; the 
Reſolutions which they had directed him to, re- 
port to the Houſe, which he read in his Place; 
and afterwards delivered in at the Table, where 
the ſatne were read, and (with ſome Amendments 
to the firſt of them,) agreed unto by the Houle; 
and are as follow; S057" 3 2 
| Refobved, PET ji 

That the Houſe of Lords taking Cognizance 
of, and Proceeding __ the Petition of Thomas 
Lord Mbarton, complaining of an Order of the 
Court of Exchequer, bearing Date the fifteenth 
Day of July, One thouſand feven hundred and 
one, fot filing the Record of a Survey of the 
Honour of Richmond, and Lordſhip of Midale- 
ham, in the County of York, is without Prece- 
dent, and unwarrantable, and tends to the ſub- 
jecting the Rights and Properties of all the 

Z 2 Com- 


4 


Commons of England, to an illegal and arbitrary 
Power. r 


Reſolved, ibs 
That it is the undoubted Right of all the 


Subjects of England, to make ſuch Uſe of the 
faid Record as-they might by Law have done 
before the ſaid Proceedings of the Houſe of 
Lords. 1 . 


After this, The Houſe of Lords took into 


Conſideration, the Proceedings of the Houſe of 
Commons, and made the following Reſolution. 


Die Lune 27 Martit, 1704. 


It is Reſolved and Declared by the Lords 


Spiritual "ang, Temporal, in Packement Aſem- 
bled, That the Houſe of Commons taking up- 


on them by their Votes to condemn a Judgment 


of the Houſe of Lords, given in a Caule de- 
pending before this Houſe in the laſt Seſſion of 
Parliament, upon the Petition of Thomas Lord 
Wharton, and to declare what the Law is in 
Contradiftion to the Proceedings of the Houſe 
of Lords, is without Precedent, unwarrantable, 
and an Uſurpation of a Judicature, to which 
they have no Sort of Pretence. 


Matth, Johnſon, 
. Cler' Parliamentor' 


* Die Lune 27 Martii, 1704. It is Ordered by the Lords Spiritual and Temporal in Parliament Aſſembled, That the Refo- 
—lution and Declaration made this Day, with Reſpect to the Votes of the Houſe of Commons, in Relation to the Judgment of 


this Houſe, 
Publiſhed. 


Gd 00s dns as at fe te 


given upon the Petition of Thomas Lord Wharton, the laſt Seſſion of Parliament, ſhall be forthwith Printed and 


Matth. Johnſon, Cle Parliamenter? 
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LIII. The Trizl of Nathaniel Denew, Gent. John Merriam, 
Gent. and Richard Britton, Gent. at the Queen's-Bench Bar, 
- for an Aſſault and Conſpiracy, with an Intent to Wound, and 


Beat, &c. William Colepeper, E/q; before 
Juſtice HoLT, Feb. 14, 1703-4 


the Lord Chief 


F Publiſhed ¶ from the Trial taken in Short-Hand,) by Mr. Colepepet.] 


The QUE E N Plaintiff 
AGAINST 
DE N E ,, and others, Defendants. - 


| Tried at the Queen's-Bench, before the Lord Chief 
5 Juſtice Holt, Feb. 14, 1703-4. 
AFTER Proclamation made for Silence, 

the Jury was Sworn, whoſe Names are 
as follow. 


"Richard Bealing, Richard Daviſon, 


: . Thomas Dodd, Simon Smith, 
Jobn Mills, Edward Bennet, 

RNabert Rogers, Andrew Cook, 
Jobn Norten, John Henly, 

Jiobn Wiſeman, Jobn Cleave. 


Proclamation was made for all concerned in the 
Trial to appear. 
Then the Record was read as follows: 


Midd” ſſ. 18 HE Jurors for our Sovereign Lady 

the Queen preſent, that Natha- 
niel Denew, late f : tbe. Pariſh of St. Clements 
Danes, in the County aforeſaid, Gent. John Mer- 
riam,. late of that Parifþ, in the ſaid County, Gent. 
and Richard Britton, late of the ſame Pariſb, in 
the ſame County, Gent. being Fighters, Swordſmen, 


k + When Mr. Co 


to ſome of the Freeholders of that County, importing, ** That he hoped they woul 
being one of the Kenti/h Petitioners,) that had been deem'd ſcandalous, inſolent, and 


ſeditious, by an Englife Parliament.” This was the firſt Occaſion of the Quarrel between them. 


carried up a Petition, (Mr. Colepeper 


4 * 
. - 


* 


- * 


intend, and 


mo 


and Diſturbers of the Peace, and ftilful and verſed 
in fighting Duels, on the 21ſt Day of Auguſt, 
in the ſecond Year of. the Reign of our Soverei, 
Lady Anne, by the Grace of God, of England, 
Scotland, France, and Ireland, Queen, Dees. 
der of the Faith, &c. did in the Pariſh of Cle- 
ments Danes, in the | ſaid: County of Midd', un- 
lawfully, clandeſtinely, deviliſhly, wickedly, and ma- 
licioufly, under Pretence of Diſcord, Strife, and Con- 
tention between Sir George Rook, Kut. + One of 
Her Majeſty's moſs Honourable Privy-Council, and 
William Colepeper, E/q; then and before mov d, 
had, and being, conſult, machinate, propoſe. and 
d did among themſelves, 4 others to 
the Furors unknown, confederate and conſpire, and 
each of them did machinate, propoſe, and intend 
to beat, wound, and evilly treat the ſaid Wil- 
liam Colepeper, and bim . the ſaid William 
Colepeper, eiuer by Duet vr Aſſaſſination, fela- 
T4 and maliciouſly ta kill and murder : Aud 
that afterwards, that is to ſay, on the 2 of 
Auguſt, in the Year aforeſaid, about the, Hour 
of Ten in the Forenoon of the ſame Day, in the 
Pariſh and County aforeſaid, the ſaid William 
Colepeper being in - the Peace f God and the 
Queen, came the ſaid Nathaniel Denew, with 
Force and Arms, and lying in wait of his Malice, 
Fore-thought, aud Aſſault premeditated, then and 
there offered himſelf to fight a mortal Duel, in 
Behalf (as be ſaid,) of the ſaid Sir George 
Rook, againſt ihe ſaid William Colepeper ; and 


ſtood for Knight of the Shire for Kent, Sir George Rook vigorouſly oppor's him, and wrote Letters 


not give their Votes for a Man who had 


- 


. 
, 
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rb threatening, ſpiteful, and mapprobricus Mardi, 
tben und there daringly, wictedly, maiiciouſly, 
and vehemently urg d, provot d, and ſtirr d up the 
ſaid William Colepeper 1 fight with bim the 
ſaid mortal Duel; and that afterwards, that 1s 
to ſay, on the 22d Day of the ſaid. Month bf 
Auguſt, in, the Near aforeſaid, - about Nine a 
Clock in the Morning, in the. Pariſh aforeſaid, 
the ſaid William Colepeper being in ibe Peace 
of God and the Queen, then came the ſaid 
Richard Britton, with Force and Arms, Malice, 
Fore-thought, and Aſſault premeditated ; and then 
and there offer d himſelf to fight @ mortal Duel, 
in Bebalf (as he ſaid,) of the - ſaid Sir George 
Rook; and with threatening Words, © daringly, 
wickedly, maticiouſly, and ' vehemently urg d, pro- 
vol d, and ftirr'd up the- ſaid William. Cole- 
peper io fight with bim the ſaid mortal Duel; 
and that the ſaid Nathaniel Denew, and John 
Merriam, on. tbe ſame 224d. of Auguſt, in ſbe 
Year, and in the Pariſh aforeſaid, with Force and 
Arms, with Malice, Fore-thought, by hing in 
Wait, and premeditatgd Murder, aſſaulted him 
the ſaid William Colepeper; and with drawn 
Swords, ſharply, cruelly, and with | all | their 
Strength, tryed, and long contended, . to wound, 
kill, and murder bim: And unleſs the ſaid Wil- 
liam had frenuouly and with Courage defended 
bimſelf, and had been ſeaſonably reſcued by ſeveral 
of Her Majeſty's Subjetts, at that Time inter- 
poſing between them, they, the ſaid Nathaniel De- 
new, and John Merriam, bad then: and there 
feloniouſly, voluntarily, and; maliciouſly  kill'd . and 
mu der d bim; and that the ſaid Nathaniel 
Denew, John Merriam, and Robert Britton, 
committed other Enormities to the ſaid William 
Colepeper, 0% the grievous Damage of the ſaid 
Willlam Colepeper; ihe Danger of Bloodſbed and 
Murder, to the great Scandal and Infamy. of the 
ſaid Sir George Rook, being One of Her Ma- 
Jefly's moſt. Honourable Privy | Council aforeſaid, in 
Contempt of the. Queen and ber Laws, to the evil 
Example of all others in the like Caſe offending, 
and againſt, the Peace of the- ſaid Queen, Her Crown 


e I ml ar aw. og 
75 After which; Mr. Serjeant Darnell began; and 
open'd for the Queen. 

Serj. Darnell. If pour — pleaſe, I am 
Council in this Cavſe for the Queen, and, my Lord, 
it is an Indictment that is brought againſt the De- 
fendaots; it is for a very great Iuſolence and 


Allault, in ſetting vpon Mr.) Colepeper, | and de- 


ing to take away his Life ; and truly, my 
Lord, it is a very extravagant Treſpaſs as I 
have met with. ITbe Gentlemen pretend to 
ſhelter their ill Deſigns againſt Mr. Colepeper, 
under the Name of a very great and worthy 
Perſon, Sir George Rook ; they pretended they 
came upon his Account to quarrel with Mr. 
Colepeper, truly for him they would quarrel with 
Mr. Colepeper. My Lord, Mr. Colepeper told 
them, that if Sir -George Rook had taken any 
thing ill of him, he knew he was a Gentleman 
of Quality and Worth, and would acquaint him 
with it himſelf, or he would ſpeak with Sir George 
Rook about it. The Gentleman that came to 
him, was a kind of Maſter of Defence, and up- 
on all Occaſions hath his Sword ready at any 
Man's Service; one would wonder at his coming 
ſo roughly upon a groundleſs Miſtake, for he had 
nothing againſt Mr. Colepeper 5 and, my Lord, 


the Gentleman with ſome ſurly Language left 


him; and my Client was jealous truly what 
might be the Event of this kind of Proceeding. 
Tho' Mr. Colepeper is known to be a Man that 
will not be afraid of any Man of Honour what- 
ſoever ; and that they have had ſufficient Expe- 
nence of upon Occaſion... My Lord, upoſ that, 
Mr. Colepeper thought it proper however to en- 
quire a little into this Matter, and went to wait 
upon Sir George Rook, and know if there was an 

thing real in it, that he had Occaſion to take 1 
from him; but he could not imagine any thing, 


but the groundleſs Pretence theſe Gentlemen had. 


One of them told him at Windſor, Mr. Colepeper 
aſk'd how Sir George Rook did, or where he was? 
A Queſtion which. any Man might aſk without 

any Offence certainly in the World ; this they 
did pretend to alledge againſt him ; the Man- 
ner of the Queſtion, that was the Thing was 
taken Notice of, as if a Man ſhould ſay, How 
does ſuch a Man do? And he could not ſpeak 
this without an Affront, it is very exttaordinary 
indeed]! But Mr. Colepeper had great Reaſon to 
believe there was a Deſign upon him; and he 
found, that there were two or three Perſons that 
are Gentlemen, -that do make uſe of their 
Swords upon Occaſion ; and they are now De- 
fendants in this Cauſe ; and, my Lord, Mr. Cole- 
peper finding himſelf beſet very plainly, and hav- 
ing Notice by ſeveral Letters Com his Relations, 
that there were ſeveral People, that were this 
Gentleman's Acquaintance, that were hunting 
after him, he began then to look about him, 
as every prudent Man would do; every prudent 
Man, though never ſo brave, will take Care nat 
to be murdered; and, my Lord, upon this he 
did, I think, walking along the Street, meet with 
this fame Mr. Denew, who began to be rough 
with him: Mr. : Denew, ſays Mr. Colepeper, you 
know you are a Man that is known to be 
ſkilful at your Weapons; and if you are re- 
ſolv'd to fight, pray lay aſide your Cane, ſays 
he, and if you will run me through, as you 
talk, pray lay aſide your Cane. No, ſays he, 
and takes his Cane, and was going to ſtrike 
Mr. Colepeper 3 with that Mr. Calepeper thought it 
time to draw, and Mr. Denew he drew, and they 
had about half a Score Paſſes at one another ; 
and this Gentleman of Defence had not at leaſt 
more Skill, or more Courage than Mr. Colepeper, 
but he thought fit to throw down his Sword, 
and rub off in the Crowd; and Mr. Merriam 
was with him; and for an honourable Retreat, 
ſays he, Mr. Colepeper muſt have a Care how 
he manages his Tongue, how he talks; this he 
would pretend to the Mob as 'a Reaſon of his 
ſetting upon Mr. Colepeper: My Lord, we ſhall 
ſhew. to your Lordſhip; at ſeveral times theſe 
Perſons have deſign'd and endeavour'd to ſet 
upon Mr. Colepeper, they have pretended to chal- 
lenge him upon their own Account; at firſt it 
was upon the Account of Sir George Rook, as 
they pretended ; then, my Lord, they came to 
him again: I have ſpoken, ſays Mr: Colepeper, 
to Sir George Rook, and you have nothing to do 
to meddle in this Matter: How? ſays Denew, 
the Affront is to me: To you? ſays Mr. Cole- 
peper, "How's that? Why you talk'd, ſays he, 
too loud for me. This Man of Courage, if a 
Man does not talk to pleaſe him, he is angry at 
the Talk, and will fight him, and Merriam was 
upon the ſame Terms; and if Sir George Rook 
e . was 


was ſatisfied, yet however they muſt have Satiſ- 
faction z and there were twenty more of them 
that were Friends and Dependents upon Sir 
George Rook, that had that Eſteem of him, that 
they would make bim know himſelf; and he 
mult! fight them all, or be inſulted. My Lord, 
this has been the Behaviour- of theſe Men, and 
my Client is forced to make this Matter publick, 
and hath made a Proſecution againſt them; and 
no Man as ſtout as Hercules will ſuffer himſelf to 
be murdered, or ſet upon by twenty Men. My 
Lord, we will make out this to be our Caſe, and 
doubt not but the Gentlemen of rhe Jury will do 
us Right. 1 11 | 
Mr. Colepeper ſworn. ; 

Conn. for Queen. Pray, Sir, will you give my 
Lord and the Jury an Account of this whole 
Matter, and of theſe Gentlemen the. Defendants, 
Mr. Denew, Merriam, and Britton ? 

My. Colepeper. My Lord, upon the 11th of July 
laſt, I think it was, I was attending at Windſor, 
having Buſineſs before the Queen and her Council, 
there was a Gentleman, who I underſtand is 
fince gone to America, one Colonel Seymour : I 
| having Buſineſs there, and there being an Ex- 
preſs come from the Fleet, I inoffenſively aſked 
where Sir George Rook was, and how he did? 
he could not tell; but, ſays he, here was Sir 
Jacob Banks juſt now, he could give me a par- 
ticular Account : No, I told him, I aſked on 2 
publick Account, and I was not deſirous parti- 
cularly to know; ſo away I went. About an 
Hour afterwards, coming back to the ſame Place 
again, Sir Jacob Banks comes behind me, and 
pulls me round about by the Sleeve. 

L. C. Juſtice. When was this? 

Mr. Colep, This was in the Beginning of Jah. 

L. C. J. Who did ſo? 

Mr. Colep. Sir Jacob Banks, my Lord. 

Coun. for Queen. Begin with Mr. Denecw. 

Mr. Colep. If you pleaſe, my Lord, to let me, 
Fl deal fairly with the Court and Jury, and rip 


the whole Matter 
_— - + a pcs, Gr 3; l i 


L. C. J. Go on, it 
Sir Jacob Banks ? : | 

Mr. Colep. Says he, I muft ſpeak with you. I 
diſpatched my Buſineſs with the Door-keeper, 
and went to him, and aſked his Buſineſs with me. 
Says he, What do you ſay of Sir George Rook ? 
Said I to him again, Nothing at all, Says he, 
You have been talking of Sir George Roots being 
at the Bath, and drew his Finger croſs my Noſe ; 
I drew my Finger croſs his Noſe, in the ſame 
manner, and he ſtruck me with his Cane. I 
applied my ſelf in a few Days after to the Duke 
of Devonſhire, who is Lord Steward af the 
Queen's Houſhold : He gave an Account of it 
to the Queen; and I was told the Queen had 
ordered a Proſecution againſt Sir Jacob Banks 
for this Offence.* After this, on the 21ſt Day 
of Auguſt, near Temple-Bar, Mr. Denew and Mr. 
Merriam came to me in the Toy-Shop by the 


Temple. ' : 
ow for Queen. Conſider about what Time of 


the Day was this? 
Mr. Colep. About g or 10 o'Clock. 
. Coun. What Day? a 5 
- Mr. Colep. The 2 iſt of Auguſt. Mr. Denew comes 
claoſe upto me, and whiſpers me; ſays he, I deſire 
to ſpeak with you. I was going with Mr. Denew 


Sir Jacob Banks was indicted for this at the 22 


Conrt of Queen a- Bench, in the 2d and 3d Years of 
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into r ÞP went out of 


' bow 
NMeſſage for you from Sir George Rook, Pray, Sir; 


ſon and Character. 
Circumſtances are very particular 5 I ſhall wait 


the Shop, Mr. Merriam gave me a wiſhful Look, 
and ſays nothing, but goes his way into the Rein- 
offee- houſe. Says Mr. Denew, I have a 


faid I; What is it? Sir George Rook, ſays he, is 
informed that you take a Freedom with his 
Name, and demands of you a Gentleman-like 
Satisfaction. Pray, Sir, ſaid I, who are you? 
for tho* he is my Countryman, and I had ſeen 
him, I did not recollect who- he was: Says he, 
My Name is Denew. I then reeolle&ed his Per- 
Said I, Mr. Denew, my 


upon Sir George Root: I have been adviſed to que- 


ſtion him; but private Revenge is not much my 


Principle; and I think I have the Advantage of 
Sir George Jeooł in the Fighting Part. Says Mr. 
Denew, Sir George has Friends; and there will be 


a Way found out for that. I from'thenee imme- 


diately imagined (and by the ſeveral Letters my 


Mother fent to me out of the Country, of Mr. 


Knatchbuls, Sir George Rook's Friend, coming 
often, and ſending ro enquire after me) that I was 
beſet. My Lord, I deſired Mr. Denew to call at 11. 
Sir, ſaid 1, if you pleaſe to come to me at 11 of the 
Clock to my Chamber in the Temple, I will then 
give you a farther Anſwer. At 11 o'Clock Mr. 
Denew came; it ſtruck 11 juſt as he came up 
Stairs: He then told me, I had diſappointed 
Sir George Rook, and gave me ſeveral Reflections, 
which I paſſed over, apprehending his Deſign. 
Mr. Dencw inſiſted that I ſhould go down pre- 
fently to Sir George Rook: I faid I would wait 
upon him at 5 O'Clock, and did not doubt but 1 
ſhould ſatisfy him, for I had not injured him: 
But Mr. Denew was not fatisfied with that An- 
ſwer, and would quarrel with me if I would not 
engage to go at x o'Clock : So I did; but it was 
on condition that My. Denew ſhould not be there; 
Said I, Mr. Denew, my Buſineſs is with Sir 
George Rook, and my Friends are out of Town 
my Buſineſs is with Sir George Rock only, and not 
with you: So he agreed not to be there; but 
afterwards at parting, ſaid he unawares, Pray 
don't diſappoint us. Now Mr. Denet having 
before told me there would be a Way found out 
for that, and that Sir George Rook "had Friends, 
and I thinking on my Mother's Letters out of 
the Country, concluded that I ſhould not have 
fair Play; for theſe Reaſons, inſtead of goi 

to Sir George. Rook, I wrote a civil Letter to him, 


of which 1 have a Copy in my Pocket, the Sub- 


ſtance of which was, That I had never injured him 
at Windſor, and that I would wait upon him at 
5 O'Clock: And I ordered my Man, Be ſure, 
ſaid I, do you take Notice whether Mr. Deneto 
be there, and what other Gentlemen are there; 
becauſe, as I ſaid before, I did. apprehend m 

ſelf to be beſet, my Lord. My Man ger wth 
this Letter, and brings me Word that he had 
ſeen Sir George Rook, that he had delivered the 
Letter, and that he had ſent Word, That if I 
did not come to him by 5 O'Clock, he would 
immediately ſend after me: At the fame time 
my Man ſaid he ſaw Mr. Deneto there, and fome 

others. My Lord, ſeeing I was uſed” in this 
manner, I endeavoured to ſeek for Friends to 
go down, becauſe I was loth to go naked to Sir 
George Roots. To this purpoſe: I went about, 


s in Berkfbire. See Modern Caſes argued and adjudged in the 
Page 245, where the Caſe is at large reported. 
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to the Smyrna Coffee - Houſe in the Pall Mall, and 
to Tom's Coffee -Houſe in Covent - Garden. There 
my Siſter Steed ſent me Word by this very Servant, 
that Mr. Denew was come back to my Lodgings: 

I took: that Occaſion to go to Sir George Rook's 
Houſe ; the Time appointed was 5 o'Clock, and 
it was bur a little turned of that Time when 
I went., I aſked, Whether Sir George Rook was 
within? The Servant anſwered me, No; but 
in ſuch a manner that I thought he was within: 
Said I, Sir George Rook is within; ſays he, He 
is either within, or hard by: Said I, Tell him 
that I am here. The Servant went immediately 
from 'me, and in my Eye he went to no Houſe, 
I 8 my Eye upon him, I think he ſpoke to 
no Creature; but he returned, and ſaid, Sir 
George Rook was not at home. This farther con- 
vinced me, and I ordered my Man to look for 
him; faid I, Look in that Room for Sir George 
Rook; he did ſo, and he was not there; the 
I ordered him to look up Stairs. 

L. C. J. Where was this? 
Mr. Colep. My Lord, in Sir George Rook 
Houſe. After I faw he was not to be found 

here, I took my Coach and went to St: Fames's 1 

diſcharged my Coach, and went croſs the Park, 
and from thence, by Water, to 'my Lodgings; 
and when I came in, my Siſter told me, Mr. 
Britton had been to fee for me. © 
I.. C. J. Did you not ſee Sir George Rook at 
that time? * | | 

+ Mr. Colep. No, m Lord; | 
L. C. J. Did you fee Mr. Denetv there? 
Mr. Colep. No, my Lord; for Mr. Denew was 
gone to my Lodgings the mean time, and I took 
that time to go to Sir George Rook's : My Buſi- 
neſs was: to miſs Mr. Denew, and to ſpeak with 
Sir George Rook. ; 5 | 
| ney What Time of the Day? 

Mr. Colep. At 5 o'Clock, my Lord, the Time 
appointed, or a little after. My Lord, my Siſter 
told me when I came home, that Mr. Britton 
had been there to enquire for me, and Mr. De- 
net too, and ordered her to ſend for him to a 
Coffee -Houſe; ſo” accordingly ſhe ſent, and he 
was gone. 
Mr. Denew again: Sir, ſays he, I defire to ſpeak 
with you: Sir, faid I, I have no Buſineſs with 
you; I ſhall receive no more Meſſages from Sir 
George Rook by you, nor ſend any more Meſſages 
to Sir George Rook by you. I ſaid farther, I had 
been at Sir George Rook's Houſe, and I believed 
he was denied; but, ſaid I, I will be there 
again to mortow : But, ſays Mr. Denew, we will 


end it our ſelves below: I have a Friend, ſays 


he, below, and fee you have a Friend with you, 

and we will end it. My Lord, this was at about 
10 0 Clock ar Night. © | 
L. 8 . Who was wich you? 

Mr. Colep. My Siſter Steed, one Mt. Cumin, 
and Mrs. Harlackenden. © Mr. Denew, ſaid I, my 
Buſineſs is not. with you, but with Sir George 
Rook: Says he, That ſhall not ſerve your turn: 
Says I, 1 hear you: Sir, ſays be, By God, I will 
Have you out: Said I, 1 hear you: By God, 
ſays he, I will have you, if you are to be had 
above Ground. He then went away that time. 
The next Day, being Sunday, I was dreſſed al- 

moſt as ſoon as it was Light, and about 6 in the 
Morning I was at Sir George Rost's Houſe. I 
ſtaid near an Hour; about 7 he came down 
to me: I went into his Cloſet with him: Sir 
Vox. VIII. 


About 10 O'Clock at Night in came. 


that he goes out at the 


Noot took Notice of this Challenge he 
had ſent by Mr. Denew, and renewed it him- 


ſelf. Said I; Are you reſolved to fight with 
me, right or wrong? He ſaid he was ſatisfied 


in the Wrong that was done him, and ſeveral 


others had injured him by making Reflections 


on him; but he would ſee if he could find 
them out, and deſtroy all bis Enemies. Sir, ſaid 


I. I have not injured you; the Terms are not 


equal; you fight with your Pardon in your 
Pocket, and I fight with the Halter about my 
Neck: Therefore, ſaid I, Sir, if you preſs this 
unjuſt Query you are obliged to make the 
Terms of it equal. Said he, I am going to 
Holland, and I will accept of your Satisfaction 
upon the Coaſt of Holland: Said I, if you in- 
fiſt upon it, I will Wait upon you into Hel- 
land; you ſhall keep the Matter ſecret be- 
tween us, and let me have no more Meſſages 
from other Gentlemen, who in -Caſe of Acci- 
dent may be Witneſſes againſt - me; but fend a 


Servant or Porter to me, and I will immedi- * 


ately come to you, and the Matter ſhall be 
concerted betwixt our ſelves in private. I then 
went home; and after I had been at home 
about half an hour, Mr. Britton came in: There 
were with me in the Room, my Siſter Steen, 
Mrs. Harlackenden, and Mr. Bently. Mr. Britton 
deſired the Company to withdraw, for he want= 
ed to ſpeak with me; accordingly they with- 
drew: Says he, Mr. Colepeper, I come to you 
out of Friendſhip; you are .a Gentleman "of 
Quality, and Sir George Rook hath thought Pr. 
to proceed with you as ſuch, and hath 

you a Challenge: Said he, I was with him Yes 
ſterday, and there, ſays he, we conſulted doe 
ther how to proceed with you; and, fays he, 
here is an Affidavit of Colonel Seymour's: I read 
the Affidavit; it is pretty long; but, to the 
beſt of my Memory, it amounts to this, That [ 
aſked where Sir George Rook was, and how he 
did, abruptly, and in an odd manner. Now Mr. 
Britton having delivered me this Meſſage, ſays 
he, Mr. Colepeper, here is a Paper which Sir 
George Rook will be ſatisfied with if you will fign 
it: He read the Paper to me, and ſhewed it me 
to read: I ſhall know it again when I ſee it; it 
was to this purpoſe, That I had never ſpoke 
amiſs of Sir George Rook at Court, ot at any Place 
whatſoever, or to Sir Jacob Banks, ot any Per- 
ſon whatſoever; that if I had ſaid any thing 
that could be taken as a Reflection by him or 
his Friends, I was heartily to aſk his Pardon. 
Said I, This Paper is a moſt unworthy Thing, 
and I will loſe the laſt Drop of my Blood before 
T will ſign it. If you do not, ſaid Brizton to me, 
there are twenty of us; the Quarrel is in its own 
Nature a publick Quatrel: Sir George Rook is the 
Flower of Kent ; he gets Offices and Preferments 
for his Friends ; and there are oboe rang of 
us will ſtand and fall with him; and I will ſtand 


by him for one, and I have a Friend or two 


hard by; if you will not ſign this Paper, come 
out. Said I; Mr. Britton, you tell me this now, 
but have you ſeen Sir George Rook to Day ? Says 
he, I know his Mind better tham you. My Lord, 
he then tendered me the Paper again, and told 
me. it was the laſt time that I ſhould have that 
Favour offered; and ſaid, If you will not fign 
it, you will be inſulted: Said I, I will ſoonet 
die than fign it; I will defend my ſelf. Wich 

Door: Says my Siſter, 
Aaa- Pray 


Pray, 


* 
— 


— —— — ee 


. 
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Pray go to the Door with him: No, ſaid I, the 


Villain hath challenged me. 
Bently, and told him, in Confidence of Secrecy, 
which he promiſed, that Sir George Rook and I 
had agreed to meet upon the Coaſt of Holland. 
Sir, ſaid I, go along with. me in the Street; 
for they go in Cluſters, and I ſhall have no fair 
Play: Draw not your Sword, ſaid I, and obſerve 
that I draw not mine firſt ; I'll be upon the De- 
fenſive here, ſaid I: And when I came to St. 
Clement's Church, Mr. Denew overtook me, and 
came to me. Fa 

Caun. Queen. What Morning? 

Mr. Colep. The ſame Sunday Morning, about 
Two or Three Hours after I had been with Sir 
George Rook: I had my Eyes about me, as 1 
thought it concerned me to have, and I often turn'd 
about to ſee who was coming. I ſaw Mr. De- 
nety running after me: Seeing him run, I thought 
it not worthy of a Man to run from him : I ſtood, 
he comes up to me; ſays he, Well over-taken : 
Said I to him again, Your Buſineſs, Sir? Says 
he, I come to demand Satisfaction of you: Said 
I, I have been with Sir George Rook, and have ſa- 
tisfy'd him: Well but, ſays he, you have not ſa- 
tisfy'd me, and you are a Scoundrel and a Raf- 
cal; and if you will not draw, I'll cane you: I 
thought not fit to return his ill Language again; 
and in the next Place, I would give no Colour to 
the Quarrel, being upon their own Accounts, 
Said I, I ſee you are Two to One, becauſe Mr. 
Merriam was there: No, ſaid Mr. Denew, you 
are Three to Two ; for I had this Mr. Cumin 
and Mr. Bently, my Friends, with me: No, ſaid 
I, I will engage no Man in my Quarrel, but I will 
go with you myſelf; ſo I went with him, and as 
we were going, ſaid I, Mr. Denew, What Quar- 
tel have you with me? Says he, You ſpread out 
Said I, 


95 Hands thus, and raiſed your Voice. 


r. Britton hath been with me, and told me of 


your Conſultation; but Sir George Root will not 
thank you for this, for I have been with him. 


Says he, I know Sir George Rook's Mind. Said I, 


I have been with him this Morning; Have you 
ſeen him ſince? I know his Mind better than 
you, ſaid he, and you muſt t with me. Sol 
went along with him, When I came to the Cor- 
ner of Little-Drury-Lane, I obſerved him to have 
a very great Cane in his Hand: Said I, you have 
a great Cane, which is an Advantage, if you 
have Skill to uſe itz you muſt lay down your 
Cane: Inſtead of laying it down, he up with it 
as faſt as he could to ſtrike me; with that I ſtep'd 
back and drew my Sword, and he did the ſame; 
but he fumbled, having his Cane in his Hand, fo 
that I believe my Sword was out rather ſooner 
than his: I walk'd back about the Length of this 
Court, and there I ſtood; Mr. Denew came to 
me. Tho' I know ſomething of Fencing, I had 
heard ſo much of Mr. Denew's Skill, that I was 
not willing to venture my Skill againſt his:. I held 
my Sword cloſe to my Body, with the Point up, 
and thruſt without Parrying, and drew it back 
again to my ſelf, This was the Way of my De- 


| Fence; and we had, in this Manner, about ſeven 


or eight Paſſes at each other: At laſt, ſeeing the 
Advantage he had of me with his Cane, I threw 
firſt my Hat at him, which miſs'd him; afterwards 
I threw my Peruke, which hit upon his Shoulder; 
I took that Opportunity, and made a home Paſs 
at him: Says Mr. Denew, That is not fair, and 


> dropt his Sword, that is not fair, ſaid he: Fair—! 


faid I; any thing to an Alfaſſin; you are a Vil- 


— — 2 — - 


I then went to Mr. 


lain hired by to Aſſaſſinate me. This, 
my Lord, was what I ſaid. 

Coun. for Queen. Mr. Colepeper, you ſaid at the 
firſt Time, That Mr. Denew. replied, that Sir 
George Rook had Friends,. and there would be a 
Way found out for that: What was it? 

Mr. Colep. That Sir George Rook had Friends, 
and there would be a Way found out for that. 

Coun. for Queen, For that: What did you think 
was the Meaning? ; 

L. C. J. Who ſaid that? | of 
Mr. Colep. Mr. Denew to me, my Lord, in the 
Inner-Temple- Lane ati Margate i | 

L. C. J. What, at the Firſt Meeting? 

Mr. Colep. Yes, my Lord. 1 
Coun. for Queen. But your Servant that you 
ſent, did he ſee him there? 

Mr. Colep. Yes, ſo he ſaid: | 

Coun. for Queen. That Day you was at Sir George 
Rook's, was Mr. there? 

Mr. Colep. 1 did not ſee him there. 

Coun. for Queen. Who was by when you had 
the Scuffle at Litile- Drum - Lane, a 

Mr. Colep. Mr. Cumin, and Mr. Benth. _ 

Coun. for Queen. Was Mr. Merriam there? 

Mr. Colep. Yes, he came with Mr. Denew, and 
was ready to make one. 

L. C. J. Did Mr. Merriam diaw his Sword ? 

Mr. Colep. No, my Lord; he ſtood bj. 

Coun. for Queen, What did Mr. Merriam ſay 
that Time in your hearing? * 

Mr. Colep. I did not hear him ſpeak any thing. 

Coun. for Queen. I aſk you this, Did he ſay at 
any Time, that he had taken Sir George Rook's 
Quarrel upon himſelf? 

Mr. Colep. Yes, Saturday Night. 

Coun. for Def. Don't lead, don't lead. ; 

Mr. Colep. My Buſineſs, ſaid I, is with Sir 
George Rook, Mr. Denew ſaid, He had another 
below, and he would end it there; ſays he, By 
God, I'Il have you out. n 

Coun. for Queen. What is this Denew ? 

Mr. Colep. 1 don't know that he is a Gentleman, 
I believe he is not. He has, by Report, no very 


good Fortune, and is ſaid to have fought in other 


Peoples Quarrels pretty frequently. _ | 
Coun. for Queen. Is he a Soldier, or a Fencing- 
Maſter, or a Gentleman? What is he? 1 
Mr. Colep. He is one that hath great Skill in 
Fencing, and I thought him cull'd out for that 
Reaſon. 
Coun. for Queen, What ſaid Mr. Britton, at the 
Time he brought Colonel Seymour's Affidavit ? 
What did he talk of a Conſultation ? 5 
Mr. Colep. He told me, he was with Sir George 
Root the Day before, and that they were con- 
ſulting how they might proceed with me. 1 
Coun. for Queen. How often was Mr. Merriam 
with Mr. Denew? __ | 
Mr. Colep. I ſaw him when Mr. Denew firſt 
deliver'd the Challenge, and at the Time of the 
Aſſault; and I underſtood he was in a Coach 
at Ten o' Clock at Night, when Mr. Denew chal- 
le me out. 
un. for Queen, Did Mr. Britton uſe any Words 
about ſaving your Life or Honour? _ 
Mr. Colep. Les; he ſaid, It was all I had to 
ſave my Life, to ſign that Paper. | 
L. C. J. Who ſaid lo? .  - —_— 
Mr. Colep. Mr. Britton, my Lord, Sunday 
Morning, about an Hour and a half aſter ] hal 
been, with Sir George Rook. 5 
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Coun. for Queen. And when you refuſed it; vhat 
publick in 


did be ſay then? 

M. Colep: Says he; the Quarrel is 
its Nature, Sir George Rook is the Flower of 
Kent, and there are above Twenty Friends de- 
pending upon him; and, ſays he, Come out, I 
will ſtand by him. I told him, it was unworth 
of him to tender ſuch a Paper, and I would lo 
cho alt Dovp of my Blood before I would ſign it. 

Coun. for Queen. What did he fay then? | 

Mr. Colep. Then, ſays he, you'll be inſulted: 

L. C. J. Then you did not hear Mr. Merriam 
_ any thing, or do any thing ? 

Mr. Colep. Yes, my Lord, I ſaw him make a 
Motion, when Mr. Denew ſaid, Here is Mr. Mer- 
riam, and I have another Friend hard by: And 
after the Scuffle was over, I met Mr; Britton hasd 
b 

5s C. F. How far? | 

Mr. Colep. It was near 1 7. emple- Bar, 

IL. C. J. This Side, or the other? 

Nuri Colep. Juſt. this Side, coming through as it 
were. I was firſt overtaken by Mr. Denew near 
St. Clements Church. 

L. C. J. What Time of the Day was this? 

Mr. Colep. It was during cara Ira 


2 C F.; Where -were you going ? 

My Lord, I am a Man, as other 
thought myſelf moſt barbaro 

e I had made this Agreement wit 
Sir George Rook; to give him Satisfaction upon 
the Coaſt of Holland, I went to tell Mr. Britton, 
that if he would go over with Sir George Rook; 1 
d ſpeak with him afeer I had your with Sir 


ar 
1 ak you where you were zoing then ? 


J. 

bp. 1 was. going om my! to 
St. Clements Chur en. 11 
- F. Upon what Occaſion ? 


— 
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eil 


id he lodge thereabouts? 
Yes, my Lord, I think in Bofwel- 
in ſi much Paſſionz that as I went, 
Ground ene | 
How ſoon after Mn, Britt 
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Cap. 
LC. J. WIr Nest pine 
tron? You had ſeen him juſt before at your. 
N z you ſay you went to ſpeak with Mr. 
ings; Why ſay he was juſt before at you n, 
2 you not Tell — 


* go, ann 
Kool in Holland. 

. C. 7. you ee e col} Kan, that you, 

would - with him r cog wh 

W * 


— * 
= +% 


Mr. Colep. Yes, m 123 But 2 ide the 
Defenſive Parc here, mm 


. My iy Lord, to ſpeak with Mr. Britton. 
Did | 


Cork there will be Swords drawn. 


Coun. for Quten: How far from your Ledgings 
did Mr. Denew ſtand ? ? - 


Mr. Colep. I. lodge in Cal. Surren; and he over 
took me about St. Clement's Church; and he run. 
Mr. Merriam was with him at that Time, and he 
pointed at him as another; I apprehended Mr. 
Merriam to be one of them. 

Coun. for Queen, Was he there the firſt Day 
Mr. — came to you? 

M. Colep. Yes, the firſt Day. 

L. C. J. Did Mr. Merriam ſay any wing 
you 
Mr. Colep. No, my Lord. 


I. C. J. Did he hear what Mr. — to 


you? 
Mr. Colep. Yes, my Lord, at the Time d. 
Aſſault . | 
C. J. But the firſt: Time? 
. Colep. No, my Lord; he gave me a will- 
ful Look at going into the Coffee-Houſe. 

Coun. for Queen. Did he lay his Hand enn 

3 or any thing? 
Mr. Colep. No, I believe not: 

| Comm. Def. Thar is not fair : Pray, Sir, be pleaſed 
to anſwer me a Queſtion or two. You ſay you 
was going to Mr. Britton's, Was it” not' with a 
Deſign to challenge him? Lou ſay likewiſe; 
Your Paſſion was ſo high, you did not well con- 
ceive what you did, Did you not · deſign to . 
lenge him then? 

Mr: Colep. No; neither to challenge, nor to 
quarrel with him inſtantly. But I told Sir George | 
Root, at parting, that J hoped he would change 
his Reſolution; but; ſaid I, if you perſiſt in itz 
I will wait upon you, and if he would perſiſt in 
the Reſolution, then I thought, that ſince Mr. 
Britton had uſed me in this Manner, he was ficter 
9 another, that was an innocent Perſon. 

oun. Def. I think you ſay you had a Challenge 
from Sir George Rook; Was it in Writing, or by 
Word of Mouth? | 

Mr. Colep. By Word of Mouth, by Mr. Denewi 

Coun: Def; Y ou ſay, Mr. Denew overtook you 
by St. Clements; Do you ap n+ l that (ey: 
came thither to meet with you 

Mr. Colep. I apprehended it wherever I went; 
I looked to be attacked in the Street, and fo I told 
Mr. Bently, and defired him to be with me, and 
take Notice, that I was upon. the Defenſive, w_ 


Conn. Def. You ſay you lodged in Ciril8trert, 


| How, could you think to meet them there? Did 


you think they would lie in wait? 

Mr. Colep. Yes, and that they were waiting for 
me every where: When I aroſe in the Morning, 
and looked from my ings, Lſaw ſome Per- 
ſons ſtand at the End of Cecil. Street, and bob, 


and run: Theſe: I apprehended were Setters. 


Coun.” Def. Mr. Calepeper; the 21ſt, you ſay, 
was the firſt Time that you had any Diſcourie 
with theſe People, Did you not ſend to Mr. De- 
nete to come to your Chamber? rk 
Mr. Colep. No. FF 

Coun. Def. At Eleven o Clock? 2 

Mr. Colep. No, ſaid I, if I fhould due len my 
Hoop, come at Eleven to my Chamber ; and ac- 
cordingly he came: My Reaſon was, I found he 
would, make a Quarrel en ped 
him but a Moment. 

LN. Defo Dia you-not fend your e. | 
bien? 09 51g gn ( 

Mr. Colep. No, 1 ay See d the G. 
fee Houſe, to ſee whether he was there. 2 


ſecond Time, then 


f 


. Coun. Def. Did you not ſend for Mr. Britton? 

Mr. Colep. No, I believe my Siſter did ; ſhe 
thought him to be a Peace- maker, as are 
ed himſelf to be. 

| Coun. Def. Give me Leave to alk you one Que- 
ſion: You ſay you were in great Paſſion, you 
thought your ſelf likely to be attack d, Why then 
did you go out that Morning to Mr. Britton's ? 

Mr. Colep. IJ have given you an Account of that 
already; I was provoked more than Human 
Nature could bear. 

L. C. F. He ſays, that what Mr. Britton had 
offered to him, made him to be further enraged, 
and went after him to acquaint him, that after he 
had diſengaged Sir George Rook, he would engage 
with him. 

Mr. Colep. 1 don't know what I ſhould. have 
faid to him, but thoſe, my Lord, were my Pre- 
lent Thoughts. 

Coun. Def. When Mr. Denew met with you, 
were, there not ſome hard Words that paths: be- 
tween you Two ? | 

Mr. Colep. No, not any on my Part. 

_ Coin. Def. Did you not gire bin ſame ababre 

gua 

2 Eat. I did not, Sir; he called me Scoun- 
drel and Raſcal, but I made no Return to him. 
Coun. Def. But when he came to your Chamber 
at Ten o' Clock at Night, did you not tell him 
that you had been at Sir George Rook's, and that 
he had uſed you like a Scoundrel; and that you 
believed him to be like him 

Ar. Calep. No, nothing of that: I hive not 
ſeen Sir George Rook, I ſaid, and I believe he de- 
nied himfelf. 

Coun. Def. Pray, Mr. Cl, the firſt Time 
Mr;;.Denew you ſaid, ſaid nothing that was un- 


- Civil to you: Then he only rig delivered to you 


a Meſlage. 
Mr. Colep.. And. that Sir George Rook had 


Friends; and, that there would be a Way found 


out for that. 


"1 Grate e, Wie dort bf. Reputition. bad Afr. 


Rritton ? Is he uſed to bghr Duels? Is he —_— 


for Duelling ? 


Mr. Colep. 1 know nothing of him: He is my 
Country- man, but I live a great Way from him. 
Coun. Def. What Age is he of? 25 
Mr. Calep. He is an able ſtrong, Man of his 
Age: He is in Court, you may ſee- him. 
* Gours.. Def. I aſk you, on your Oath, upon the 
Time you admit he, Mr. * was civil, did 
he give any Reflections at firſt?: 
Mr. Colep. He did not call me Scoundrel and 
Raſcal the firſt Time. 
Coun; Def. You admit, the firſt Time he was 


civil? | 
Ar. Cotes. No, Sir, he gave * fragt e 
flections, but did not call me Scoundrel and Raf- 
cal at the firſt. | 
I. C. J. Who did not? ö 
WW Colep. Mr: Denew did not, at the firſk 
ime, 
L. C. J. Did he ever call you ſo? | 
0 Colep. Yes, my Lord, at che Time of the 
uit, 
- Coun. Def. Which call you the ſecond Time? 
Ar. Colep, When he came to my Chamber at 
Eleven o Clock in the Morning, that was the 
Boſe an — Sir Gorge Rv ook, 
cauſe, as he ſai iſappointed Sir e Rook. 
LC. * When was this? 
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. Mr, Colep. Saturdey Morning, at 11 O Clock. 
Coun. Def. You ſay he went away ſatisfied * 
Ms. Colep. I do not fay he was ſatisfied. 

Coun. Def. I aſk you upon your Oath, the third 
Time, Whether there was not angry Words on 
both Sides? You gave him reproachful — 

age, and aſked him what he had to do there at 
Ten o'Clock at Night? I think this was 

Mr. Colep. There was none on my Side: He 
ſaid that we might end it: I ſaid I had been with 
Sir George Rook, and I was of Opinion pi om 
was at home, and deny'd himſelf. 

L. C. J. That was Sunday Morning: u Ne. 

Mr. Colep. No, my Lord, — havide: 
turday Afternoon, and they ſaid he was not at 
home then: This Gentleman - aſked, - Whether I 
did not, at to O'Clock at Night, give Mr. De. 
new hard Words? I ſaid, No. 

Coun. Def, Dia he quarrel with you on hs 6#n 
Account? 

Mr. Colep. No, he declated is was vpon Sir 
George Rook's man laid he would take 
the Quarrel u miei. | 

Coun. Def. The third Time 1 thought you ſaid 
he quatrelled with you upon his:own —— 

Mr. Colep. Yes, on Sunday; then I ſprea 
Hands out, I aſked him what Quarre] he —— 
with me? Said 1, =_ is your Quarrel with 
me? Says he, You ſpread ou out 
and ſpoke too loud, , 2 

Conn. Def. Was that all ? 4/4; 52008 

A. Colep. Yes: Then I aſked him, ſaid 1; Sit; 
is this a Reaſon you muſt ſhed my Blood, or wy 


me under a Neceſſity of ſhedding — 


I. C. J. When was that? 

Mr. Colep. On — Morning, when heover- 
took me. I 

Caan Def. The Ine you is 
this; ; You have ſaid, Sir, that Mr. Denew over- 
took you by Little-Drury-Lane End? - 

Mr. Colep. No, — . he overtook me behind 
St. Clements Church. 

Conn. Def. Then, woe May when you had ome 
Parley with him, I would aſff you upon Ou, 
who drew the fixrſt Sword? — wet! fi how Me? 

+ Coun. Plain. He told you that before. 

L. C. J. He has told you the Manner of it. 

Mr. Colep. I'Il tell you again: Says I, you have 
Skill in Fencing, that is enough; you muſt hy 


down your Cane: With that, he took 


Cane to ftrikey I then ſte back to 0 
—— than-l, becauſe” his Cane hindeted 

. Coun. De - Then who made the firſt Paſs - | 

- Mr. nn 1 food my Ground, 
he came vf at me. r 

Cars. Dif. 4 thought you-faid you. made the 
firſt Paſs at Mr. Denew. 

L. C. | Hy eak yoo the Manner He aid he 
drew his rn and Mr. Deneeo: 
came up to him. b 

Coun. Def. 1 would know who mude the fiiſh 


1 Lou ſay you threw your” Hat at m. - 


Mr. Colep. Ves, I did afterwards. ' 8 
Coun. * Bu was u ast you that made the 
farſt Paſs? ? 
N 2 Colep. "Jnalebed I canner telly if hate a> 
any Advantage, I believe I might take it. 
1 Def, Where was the Place 1 


your Fighting wick Mr. Demers # | 


Coun. Plas. De was no Place; ne way- 


laid him. . 


. Colep: 


Mr. Colep. He kept cloſe to me, and would not 
let me ſtir a Foot from him, var T dad Hor intend 
to run away from him. 

' 'Coutt. mr But —— ſaid you deſign'd to meet 


Sir Ge Ge 
yy — i 

— Def. Then how came it to paſs you did 
not meet him 
Mr. Colep. Becauſe I think Sir George Rook had 
not uſed me as a Gentleman; and 1 don't think 
myſelf nee i ane Waun . Honour with 
bim. 


Cons. Plaint. Thar i is not fair. 

' "Coun, Def. Had not Mr. Denew his Cane in 
bis Hand, when he fought you? 
VM. Les; I am glad you alle; meicchar 
Queſtion : He held his Cane in his Left Hand, 
and I found it inconvenient in my Paſſing ; ſaid 
J. Coward, lay down your Cane, but he kept it 
in his Hand; but Englifþ love fair Play, 
and thoſe that ſtood behind him, cry'd out, Lay 
down your Cane; and then he fumbled to lay 
down his Cane, and I threw my Peruke at him, 
and made a Paſs at him: This was aer four or 
five Paſſes. 

Coun. Def. I beg the Favour of you to aſk 1 
one Queſtion, You ſay the Place you. _= 
Denew firſt was the EATS x 
Mr. Colep. Les. 

Coun. Def. Is it not ane Place where Gente 
men uſed to ſtand? : 

M. Colep. Les. 4 

. Coun. Plaint. When you were * along the 
Back- ſide of St. Clement's Church, I aſk you, In 
what Manner did Mr Deneto come 15 t 
Did he walk very faſt, or run? . 

Mr. Colep. He run. 

Coun. Queen. — Meviaw.run 2 . Pry 

Mr. ur. i did nor fee bim cin be came up to 
me-. chi 

- \Goun: Def. Laſk-you this; At the Time you 
drew your Sword, did he offer toſtrike at N ? 

L. E75 Has be bar aid you plainly ? 12 


. Mrs. Steed Sworn. n 
05 — * Plain. Pray, Madam Will you be pleased 
to acquaint my Lord and the Jury what you 
know concerning this Matter, and what paſs'd 
between n and Mr. 
3 at his firſt coming to him? ufd 

Ars. Steed. On the 21ſt of — de 2. 
Coun. Queen. Speak as loud as you can. 
Mrs: Ste. On the a 1ſt of Adgufty my Lord, 
1 went to the Temple to my Brother's Chambet; 
—— with me into the Country, according 
t, and my Brother Was 
y, at which I was mightily: ſur- 
122 but my Brother was reſerved to me, and 
cauld not 9 — L was loth to leave 
him in Town, becauſe he had ſeveral Intimati- 
ons in the Country, that he was mightily en- 
after: So that, at length. L did Gft it out, 
at there was ſome Danger in the Caſe ; and ſent 
my Coach and Equipage to Mr. Steed” into the 
Country, that he might not come up: to expoſe 
himſelf to Danger toa: At length, while. K was at 
my Brothers Chamber, about 170 O Clock, a 
Gentleman came to the Doom whom I ſinee un- 
derſtood to be Mr. Denetu, andi though, kicould 
not hear diſtinctly bat WAS - — — 

4 Hours, in Hours, and pPreciſe in 
ary 2 Brother anos} chat he bad a Re 
AT {+ 1. 


— 


not at all 


ſpeak. 
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ſpect to Sir George Rook, and Sir Jacob Banks, on 
the Account of the Ladies they had married, 
and the Family he had mie into, _ never 
meant him Wrong. 

- Coun. Plainti Say that again, what youp Bro- 
8 ſaid to Mr. Denew in relation to Sir George 

Mrs. Steed. 1 heard, him ſay he had Reſpect for 
them on the Account of the Ladies they had 
married; and never had the leaſt Intention to af- 
front or wrong them. L 
Coun. Plaint, What ſaid Mr. Denew to the | 
Matter? 

Mrs. Steed. I do not know, I know no farther 
at the Temple. We went afterwards to Cecil. Street, 
and my Brother ſent. a Letter to Sir George Rook, 
and the Meſſage that was brought back, was, 
That he expected him at his Houſe, or would 
ſend immediately after him; quickly after, Mr. 
Denew came, and my Brother was gone out, then 
I thought it would be Time well ſpent to have 
Mr. Denetw in my Lodging: Of myſelf 1 fancy'd, 
that while my Brother was abroad, he would come. 
I knew my Brother was at Tom's 'Coffe-Houſe in 
Covent-Garden, and I ſeat my Brother Word, Mr. 
Denew was with me: I aſk'd him if he wanted to 
ſpeak with Mr. Steed, my Huſband? He ſaid, 
No, it was with Mt. Colepeper, him he wanted to 
ſpeak to: I faid I had ſent to him, and ſoon after 
Mr. Denew wanted to be gone, and 1 ſaid, It will 
make but a Comedy of Errors to go when I had 
ſent and expected him to return; b Mr. Denew, 
after ſome Time ſpent, went away: He ſaid, 
There was but one Coffee-houſe in the Strand, 
and there he was to be ſpoken with. Juſt after - 
he was gone, L went to ſeek after my Brother; 
and juſt às I was taking Coach with Mrs. Har- 
lackenden, Mr. Britton came, and aſk d after my 
Brother, Whether he was there, or at the Temple? 
I promis d he ſhould know where he was ;. ſo I 
took Coach, and when I could not find my Bre- 
ther, 1 return d My Brother came to my Lodg- 
ings, with Mr. Cumin, a French Gentleman, who 
ſpeaks Eng/i/a. very ill, about dark; and a little 
while after, my Brother ſent to Mr. Deneto, to 
the Coffee - Houſe, where he had appointed, — 
Mr. Denet came. in a Coach, and came u =o 
the Dining-Room ; ſays he, Mr.1Gotepeper; 

1 you in private: Says he, You oy 
ſpeak here: No, ſays Mr. Denew, you muſt come 
out: Says my Brother, I have been with Sir 
George Rook, and I could not ſind bim; either he 
denied himſelf, or was not at Homes Says Mr. 
Denerv, That ſhall int ſerve your: Turn; let us 
make an Ea of it now: Says he, Come out; 
God I will have you out; God I will have you 
out. There was a Multiplicity of Words, but 
my Brother was civil and inoffenſi ve all the while; 


and Mr. Det penaced omewhat upon the 
Stairs, and: went aff; The next Morning, wn 
Brother aroſe very early, and, contrary. JP 
Deſire very much, he*went to wait upon Sir 
Rook: L was fall pf Terror at that, and thoug : 
of nothing elſe, but to get Surgeons to heal the 
Wounds. and Stabs, I Knew hothing how Mat- 
ters went, ſo my Brother ary; « ooh 1 * 
Niue on Ten Mr., Britin came dgain. 
I Ei FW ref: rot aM 

© » Mrs. Stegdo! ©jmy Brother's and my 
iogs in Ceciludtreet „ and he enquiring over Night 
for my Brother and not finding and doubt · 
ing whether he would be at the 4 *r Af 


909 11 


186 53. The Trial of Nathaniel Denen,; Cent. &. 2& 3, 


Cecil-$treet, I fent a Meſſenger to tell him he was 
at Cecil-Street, and I thought him to be a Media- 
tor, or elſe I ſhould not have introduced him to 
my Brother; ſo when he came in, he deſired 
that Mr. Benth, and we Women ks with- 


_ 
Coun. Queen. Who deſired this? 

Mrs. Steed. Mr. Britton deſired the Women to 
dee of whom I was one. Mrs. Harlacken- 
den and I ſtood at the Door, to hear what we 
could, being very inquiſitive in ſo horrid a Caſe ; 
and I heard them read ſomething, but what that 
was I could not tell, but my Brother told me 
fince, it was Col. Seymour s Affidavit. 

I. C. J. Where was all this? 

Me.. Steed. At Cecil-Street, about Nine o Clock 
a Sunday Morning: I heard him pretend to be a 
Mediator; he ſaid he was a Mediator, and that 
he had a Paper, which if my Brother would ſign, 
all would be well, and if he would preſerve him- 
ſelf, he muſt ſign it; I did not hear what the Pa · 
per was, but my Brother told him, that was un- 
worthy of him, as a Mediator, to tender to him 
ſuch a Paper, which he look'd _ as ignomini- 
ous, and would rather die than ſign it: Then, ſays 
he, you'll be inſulted; then, lays my Brother, I 


08 defend. my ſelf. . 3290] 


by him, and fo would Twenty 
-, Coun. Queen. Dig he talk of any ' Conſultation 


* 


Conn. Queen. What did be fay then ? q 

Mrs. Steed. He ſaid, Sir George Rook was the 
Flower of Kent, and the Quarrel was of a publick 
Nature; and for his Part, he would ſtand and fall 
more. 


he had? 
- Mrs. Steed. He Gaid he bald ſtand and fall by 
him, and ſo would Twenty more. 

Coun, Def. 1 hope you will not put-Queſtions 
into her Mouth. 

Another for Def. You do not aſk fair Queſtions. 

L. C. J. She has anſwered very fair; pray b 
quirrel. 11 

, Coun. Queen. What did he Tay farther ? | 

Mrs. Steed. Mr. Britton came to the Door, he 


bid my Brother not to be in a Paſſion ; I wondered 


Brother, do not 


he deſired my Brother not to be in a Paſſion: 
Said I to my bes; Will you not go to the 
Stairs with him? Says he, A Villain, he has 
challeng'd me out. 
Coun. Queen. What Time of the Day was this? 
- Mrs. Steed. About 9 or 10 o'Clock. 

Coun. Queen. When did your Brother go out? 

Mrs. Steed. He went out immediately after that, 
and told me he was going to drink a Diſh of 
Coffee : I was full of Concern, for Mr. Dencer 
over Night had 5 my Brother our, 
— eee ee 

Conn. Queen. Who ſaid ſo? | 

Mrs; Steel. Mr. Denew ſaid, he had à Man in 
the Coach below; a Trlendike age as _ 


8s my Brother. A 2 


I. C. J. Where was this? M5vt 

- . fy "ie was ar wy Lodging in Cc: 
cet. 

L. C. J. Indeed I miſtook, for 1 thought i 


was at Mr. Chamber. 
Mr. Steed. No, my Lord ; it was 10 Cecil 
Street, when Mr. Britton was going: Said I, 


you attend him to the Stairs ? 
as'] thought in Hoint of. Civility he ought to 
do: Sapa my Brother, rer 
We me out. Hebe * 51 


I. C. J. Who ſaid ſo? 112 +1 
Mrs. Stead. y.Brocher ſaidiſo..,: wade 

L. C. J. Who did he ſay nas a Villain? 

Mrs. Steed. My Lord, I. aid to my Brother, 
why do not you wait on Mr, Britton to the 


Stairs ? Says my Brother, a Villain, he has chal- 


leng'd me. 
Coun. Queen. Pray give an Account of what 
paſs'd over Night between you and your Brother. 
Mrs. Steed. 1 have ſpoken to it already; if 
you will have it again, I will repeat it. 
L. C. 3 She hath ſaid it: Nene any more 


Mrs. Steed. 1 have done with that, my Land 
Juſt after Mr. Britton had left my Brother, Mr. 
Bewly, an honeſt Gentleman, and Friend of ours, 
went out with my Brother, and quickly return'd, 
and told me of the Aſſault my Brother had had 
in the Strand; and that Mr. Merriam had ſaid, 
my Brotbet had been too free in his en wich 
Sir George Rook, 

Coun. Def. You ſay your Brother ſaid, the Vil- 
lain challeng'd me, but you did not hear Mr. 
Britton make any Challenge at all? 

Mrs. Steed. He ſaid he would ſtand and fall by 
Sir George Rook. 

L. C. J. He ſaid he would be inſulted ;' that 
he would ſtand and fall with him. ; N 

Coun. Queen. And that Twenty more were 
engag d; that they would make an End of it 
now. 5 
Coun. Def. Madam, you were pleas'd to ſay, 
you apprehended Mr. Britton to be a Mediator: 
Pray, —— Reaſon had you for thinking ſo? 

. Mrs. Steed. Becauſe, Sir, he had been, when I 
was a Child, with my Father very civilly enter. 
tain'd and he was a Man- more in Years, I 
thought, than to undertake ſuch a Bully-Affair. 

Coun, Def. Then pray do you know any thing 
of Mr. Britton's being ſent for to make up this? 

Mrs. Steed. I my ſelf ſent for him by my Bro- 
ther's Servant, becauſe he deſired the 3 
fore to know where my Brother was. 

L. C. J. When did he come to you? 

Mrs. Steed. My Lord, he came Saturday in the 
Afternoon, to know: whether, my Brother was to 
be / ſpoken witli at the Temple, or Cecil · Street, or 
where : I told him he ſhould: know if he had a 
mind to it, and — to 1 
diator, I ſent to hun. 

48 In whoſe Name did you ſend to 

m 
Mrs. Steed. I did not mention any Name, ous 
that my Brother was now in Cecil-Street.. F 

Conn. Def. Did you your ſelf ſend, — 
of his being ſent for more than once, or how? 

. Ms. Steed. Never, I dare ſay, but that one time. 

Coun. Queen, I would only aſk you this, 
on, Was there any Talk of making an 2 1 

Mr. Stead. Les. 2 l 

Cue Quern. I only aſk you this, at the Time 
he refuſed). 2 1 —— 
an End of it ? 

Mrs. Steed. A, ere i usb 422 
of it now g it was not ſo we as come and 
fight, but chat he would make an End of it now. 
I. d& % Make an End of it now, Who ſaid fo? 

— Bl AI ) 90112 until 

— What did you mean by chat ? Tour 


him ſo; he 3 
that — your Brother would ſign hat Paper, 
that would males a ſpeedy Ed. 


5 "TALE 


41150 Steed, 


. Ars. Steed, I cannot deſcant upon his Mean- 
ing; bis Terms were high, and I believe it might 
be lighting and ſo I took. to be his Meaning of 
his making an End of it: | | 
- Coun. Queen. Did he talk any thing of a Friend, 
2 at the Time that he ſaid he would make an 
of it? Did he talk of having a Friend? 
s. Steed. No, he did not. 


Mrs. Harlackenden Sworn. 

Coun. Queen. Madam, will you acquaint my 
Lord, and the Jury, what you know concerning 
this Matter, of Mr. Denew and Mr. Colepeper, 
what you know of the whole Matter? 

Mrs. Harl. Saturday, betwixt Five and. Six 
o' Clock, there came a Gentleman into my Houſe 
I. C. J. Pray ſpeak out. | 

Mrs. Harl. My Lord, Satarday, betwixt Five 
and Six o'Clock, there came a Gentleman to my 
Houſe in Cecil Street, where Mr. Colepeper and this 
Lady lodg'd; I aſk'd who he was ? I was not in 
the Room, but I ſaw him; ſhe ſaid it was one 
Mr. Denew; my Lord, he ſtaid, and walk'd about, 
about Half an Hour, and then went away again: 
After this, we thought, my Lord, that Mr. Cole- 

was then with Sir George Root; going about 
Five o' Clock from my Houſe, to wait upon Sir 
George Root, my Couſin and I being apprehen- 
ſive of what might follow, we ſent for a Hackney 
Coach to get a Surgeon, thinking he might be 
engag'd in a Duel with Sir George Rook ;, and 
| jt as we were going, Mr. Britton came up to the 
r, Mrs. Steed made a Curteſy to him, and 
— your Servant, Mr. Britton, and he, your 
rvant, Madam: Where, ſays he, is Mr. Cole- 
] do not know, fays ſhe: Does he lodge 
here? Yes, ſaid ſhe, he is here ſometimes : She 
faid ſhe did not know whether he was at the 
Temple at his Chambers; immediately he went 
away in a Hackney Coach; we could not hear 
of Mr. | Colepeper, and we came home again: 
About an Hour after Mr. Colepeper came in. 
Conn. Qpeen. When was this ? 

Mrs. Harl. This was Saturday the 21ſt of 

Auguſt, Mr. Colepeper came in with a French Gen- 


Coun. ' 


. Queen. What Time? 

Mrs. Harl. About Eight o'Clock. = 

Coun. Queen. Did Mr. Denew come that Night? 
Mrs. _ Yes, Sir, about an Hour after that, 
between Nine and Ten, when we were going to 
Supper. | 25 . 

Coun. Quern. What did he ſayp ? 
Mi. Harl. Mr. Denew ſent Word he was there 
to ſpeak with Mr. Colepeper 5 Mr. Colepeper ſent 
for him up, he aſk'd him his Buſineſs; ſays he 
I have Buſineſs with you, but demurr'd as i he 
did not care to ſpealt before us j we ſtill conti- 
med in the Room, Mr. Calepeper aſk'd him his 
Buſineſs; Sir, ſays he, I have Buſineſs with you: 
my Coufing I, and the Gentleman, ſtill conti- 
nued in the Room ; ſays: Mr. Colepeper, Do 


- — 
come from Sir George Rook? if you do, I have 


been with him, he was not at home, or wou'd 
not be at home, or to that Effect: What, ys | 
be, do you ſay Sir George Rook denied hi ? 
No, ſays Mr. Colepeper, I don't ſay Sir George 


Noot denied himſelf, but he was not at home, or 


would not be at home: Then, ſays he, you did 
nor go er che Time: Yes, foys he, I did, or 


. 
fs C35% 


. r. * vg 


_ Mrs. Harl. Yes, 1 do. - 1941 


F 
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very near it: Well, Sir, ſaid he, I have Buſineſs 


with you, and I would have you come down 
Stairs 1 Sir, ſays he, I have none with you, my 
Buſineſs is with Sir George Root, and I dont 
queſtion but I ſhall acquit myſelf like a Man of 
Honour, ſays Mr. Colepeper : Says  Deriew; you're 


a Man of Honour, a Man of Honour; I don't 


queſtion but you will acquit your ſelf like a 
Man of Honour, in a deriding Way: Mr. Cons 
peper made Anſwer, it is no Buſineſs of yours, 
ſaid he, and I have nothing to ſay to you: 
Have you not, ſays he, you will find I have 
with you, come down Stairs; and if that Gen- 
tleman be your Friend, let him come too, I 
have mine in the Coach. Mr. Colepeper inſiſted 
upon it, he had no Buſineſs with him, but with 
Sir George Noot, and he did not queſtion, but 
that he ſhould prove himſelf to be a Man of 
Honour. Says he, going down, you are a Man 
of Honour ; you don't know what that is, you 
are a little Raſcal. I called to the Man, Williams 
Pate, Will, ſays I, light this Gentleman to the 
Coach: I thought that Word was ſo baſe, to call 
him little Raſcal, that I did not tell it to Mr. 
Colepeper when I came up. 
- Coun. Queen. Did Mr. Colepeper give any ill 
Language at that Time ? 1s 7 
Mrs. Harl. No indeed, nothing at all; only ſaid 
I have nothing to ſay to you, I do not know your 
Buſineſs, faid he, and I ſhall not go down in the 
dark with you; and it was ſo dark, my Lord, that 
we could not fee croſs the Street when he came, 
and it. is a very narrow Street where I live. | 
- Coun. Queen. Do you know of Mr. Brittor's 
coming on Sunday Morning ? 1 050 3 f 
Coun; Queen. Pray then give an Account of it? 
Mrs. Harl. He came, and I did not know but 
he might be a Man to accommodate the Buſi- 
neſs, and we did ſend, for Mr. Colepeper lay in my 
Houſe, and he aroſe: and went to wait upon 
Sir George Rook, and when he came back, he told 
us he had been with Sir George. However, I 
believe, the Reaſon why we ſent for Mr. Brito 
was, becauſe I think Sir George Rook had told 
him, he had ſent the Affidavit to him, as it 
'd he had, and Mr. Britton came up in a very 
entleman-like Manner, but we quitted the 
Room, and went into the Bed-chamber, there is 
a Wainſcot Door between, and the Door was nor 
quite ſhut neither. | 
L. C. J. Who ſent this Affidavit? 
Mrs. Harl. Mr. Britton, my Lord, had the 
Paper in his Pocket. | 
F — J. But who ſaid the Affidavit ſhould be 
ent 
Mrs. Harl. Mr. Calepeper had been told by Sir 


George Rook, he had ſent it to him, when the 


rel was betwixt them. „ 
L. C. 7. Now give an Account what paſs'd 
between Mr. Britton and Mr. Colepeper. 1 
Mrs. Harl. We left the Room to them, and 
they ſat down together, and Mr. Britton told 
him, that he was very ſorry for this Diſturbance 
between Sir George Root and him; and would be 
very glad to accommodate Matters between them, 
to do a friendly Office betwixt them. 
L. C. J. Who ſaid ſo? : 


. Harl. Mr. Britten,' my Lord. 


L. C. 7. That he would be glad to accommo- 
date Matters ? 
+ 11-4 d . & i] F _ Mu MW.. Howl. 
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Mrs. Harl. Ves, my Lord, that he ſhould be 
glad to do a friendly Office betwixt them, Mr. 
ol:peper ſaid he was ignorant of the Offence 
againſt Sir George Rook, and aſk'd what Sir George 
Rook alledg'd againſt him, ſo he pull'd out the 
Paper: We ſaw the Paper through the Door, Mr. 
Colepeper read it, and ſaid, it was but of very 
little Conſequence to make ſuch a Quarrel: Mr. 
Britton ſaid, it was that which was highly re- 
ſented, and that he would be very glad to be 
ſerviceable on both Sides, to mediate in this 
Thing ; Mr. Britton ſaid this to Mr. -Colepeper 3 
they talk'd pretty low ; 1 walk'd backward and 
forward in the Room; I did not hear every 
Word that was ſaid, but at laſt I heard him 
ſay, that he had brought a Paper to him, from 
Sir George Rook: We ſaw him through the Cre- 
vices of the Door read the Paper; Mr. Colepeper 
ſaid to Mr. Britton upon the reading of it, is 
this a friendly Propo fl 

my ſelf to ſign- this, "I will loſe the laſt Drop of 
my Blood. 

| Coun, Plaint, What did Mr. Britton propoſe 
he ſhould do with that Paper ? 

Mrs. Harl. Sign to it, wherein he had faid any 
thing againſt Sir George Rook, to acknowledge 
it; but Mr. Britton got up, and ſaid to Mr. 
Colepeper, ſays he, I find you are reſolved to be 
hot: Mr. Co ſaid, he would loſe the laſt 

Drop of his Blood; ſays he, I find you are hot, 
and you muſt expect what follows; for Sir 
George Rook is a Man of Honour, and hath 


done his Country ſuch Service, that, ſays he, 


every Gentleman that is acquainted with him, 
muſt needs think himſelf obliged to eſpouſe his 
Quarrel; and I am one, ſays he, and * walk d 
out; and as he was going nd ſays he, you. 
muſt. expect to be inſulted; - - 
Coun, Plaint, Did he talk of any Number? 
Mrs. Harl. I did not hear that. | 
Coun. Queen. Did you ſee Mr. Merriam: ets 
at any Time? 
Mrs. Harl. No, [never ſaw him * 


Cann. Queen, You ſay Mr. Gilg went 0 | 


Sir George Rook's Houſe. 
Mrs. Harl. Yes. | 
Coun, Queen. How ſoon eds was it cha 
Mr. Britten brought this Paper? 


A. Harl. About an Hour. 


Mr. Bently S worn. 

Coun. Def. Call Mrs. Harlackenden again. Who 
was in che Room Saturday Night? 

Mrs. Harl. Mrs. Steed, my ſelf, and 882 
Cumin. 297 

Coun. Def. No body elſe ? 

Mrs. Harl. No, Sir; No body elſe : It was 
berween Nine and Ten, when we were going * 
1 ſr | 

Cru Def. You were ſaying: that Mr. Calepeper 
went to Sir George Rook's, but when he came 
back, he told you he had ſeen Sir George Rook, 

You ſaid ſo, Did you not? 

Mn. Hari. rs, I did. 

Coun. Def. Was this as nn as Mr. Colepeper 
came Home ? 

Mrs. Harl. Yes, it was. 

Coun. Def. And you could hear as much of 
what was ſaid by Mr. Britton, as Mrs. * 3 
and Mrs. Steed as much as you ? 

Mrs. Harl. J heard what I have ſaid. _ 

Coun. Def. Did you not make it your Buſineſs 
to obſerve what was ſaid at that Time? 


? before I will oblige 


with his Left Hand, and threw it at him, 
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Mrs. Harl. Yes, without doubt I heard what 
1 have ſaid, or I ſhould not ſpeak it: We were 
afraid the- ' Buſineſs. would go ill, therefore we 
— inquiſitive: And this that I have ſaid I did 

ay 5! 

e 44177 Met Barby Evidence. re 

Coun. Queen. Will you acquaint my Lord, and 
the Jury, Whether or no you ſaw the Scuffie be- 
tween Mr. 'Denew and whe: Colepepers at the End 
of Drury-Lane '? - | 

Bent. Yes, I ſaw it. | * 

Coun. Queen, Was Mr. Merriem there? 910.4 

Bent. Yes, he was. 

Coun. Queen. What did Mr. Merriam either ao, 
or ſayy ? 

Bout. He ſaid nothing atall in the Scuffle. Mr: 
Denew overtook us near Lyon's-Inn ;"and as ſoon 
as he overtook us, ſays he to Mr. Colepeper, Well 
overtaken.” Says Mr. Colepeper, I have been with 
Sir George Rook, and I have given him Satisfaction. 
Says Mr. Denew, That is/ nothing to- me, you 
muſt give me Satisfaction for what you did to 
me lait Night. Says Mr. Colepeper, You'are Two 
to One: No, ſays Mr. Denew, you are Three to 
Two; but, fays he, I'll call another, and we will 
end it: No, ſays Mr. Colepeper, PII en no 
Gentleman in my Quarrel : Then, laid Mr: 
riam, we will ſtay behind. 

L. C. J. Who was the third Perſon? 

Bent. Mr. Cumin, a Frenchman; ' 


2 Who was it ſaid, You have Three to 


Two ? 

Bent. Mr. Denew ſaid, You are Three to Two) 
I will fetch a Third, ſaid he. No, ſaid Mr. Cole- 
Peper, Il engage no Man in my Quarrel. un 
ſays Mr. Merriam, I will go away. 

Coun. Queen. So that it is evident he came 
upon ſome Deſign. Hark ye, Do you know any 
Expreſſion made uſe of by Mr. Merriam at = 
Time of the Scuffle ? 

Bent. I was ſaying, It was Pity this Thing could 
not be made up: Says Mr. Merriam, Mr. mw 


| Peper ought to take Care what he ſays. 


Coun. Queen. What ill Lan did Mr. De- 
new ſay Mr. Colepeper had uſed towards him? 
Bent. I do not know. 


Coun. Qu. Was you by when Mr. — | 


Bent, Yes. | } 
Coun. Queen. Whit was it be fad? T 5b 
Bent. I know not, for I retired, + 0) 
Coun. Def. Was you with Mr. Cie 
when Mr. Denew met him by Thon i- Iun 

Bent. Yes. ern: 
Coun. Def. Whither was he going? 
. Colep. I deſired him to go along — z 


| * ſays I, I ſhall have enow upon me. 


Coun. Def. Mr. Bays un were you going 


then? 
fallen: Orr ©87 


Bent. We were 101 


Can Dy. Dit you dre who firſt deve 


Mr. Denew, or Mr. C 
Bent. 1 do not know, — — 
Confuſion, and my Eyes were upon the 1 


| and do not know. I 


Coun. Def. Did you ſee Mr. Colepeper throw bi 
Hat at Mr. Denew 2? rs 

Bent. No; but I ſaw him throw his Peru. 

| Con, Df, Di he makes Paſs a him xt te 
ſame Time? 

Bent. Yes, he did. 

L. C. J. What, did he cake his. Wig r 

Bent. Yes, my Lord; he took his Wig off 


— % * 


—U— cmd 
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Coun. Def. What did Mr. Denew fay, when 
they were going to draw? + 
Dem. 1 do not know, I was a great Way off. 


Conn. Def. When Mr. Colepeper catne to you, or 


ſent for you, Did not he tell you the Reaſon why 
he ſent for you? | 
Bent. 1 apprehended Mrs: Steed had ſent for me. 
Coun. Def. You went along with Mr. Colepeper ? 
Bent. Yes; I did fo. 
— Def. What did he tell you he was going 
to do 
Bent. He ſaid he was gbing to ſpeak with Mr. 
Britton, he told me he deſigned to hire a Veſſeł to 
| to Holland, to meet with Sir George Rook; and 
aid it would coft him 100 J. and after that he had 


fought with Sir George Rook, 
Mr. Britton. 4 | | 
Coun, Def. Did he not, — . Oath; ſay 
he went to challenge Britton 
Bent. No, I do not remember that. | 
_ Coun. Queen. Did you obſerve any Cane in the 
Hand of Denew? 
e 
Coun. Quern. How did he diſpoſe of it? 
Bent. Mr. Colepeper ſaid, after ſome Paſſes, Cow- 
ard, lay down your Cane; and ſo he laid it down. 
Coun. Queen. Who paſſed firſt? 
Bent. I do not know, 
Coun. Queen. Did Mr. Denew 
parred with his Cane ? 
Bent. Yes, he dic. | 
L. C. J. 1 aſk you this Queſtion : Mr. Bently; did 
Mr. Denew lift up his Cane at Mr. Colepeper, 
fore any Sword was drawn? Did you fee that? 
Bent. No, 1 did not ſee that, I was at ſome 
Diſtance; and in a little ſort of a Confuſion: 

L. C. 7. How far was you behind? 1 5 
Bent. I believe half the Length of this Halt. 
Conn. Queen. When Mr. Colepeper drew his Swotd; 

Did he make up to Mr. Denew; or retire firſt? 
Bent. He retired back firſt. 5 | 
Coun. Queen. Upon your Oath, Did he offer to 

make any Paſs at Mr. Denew, till Mr. Denew 
came up with his Sword drawn? 
Bent. 1 did not obſerve that. | 
Coun. Queen. Mr. Colepeper retired; and Mr. De- 
neto came forwards? 4 
Bent. Les. « | 
Coun. Def. Did he not throw his Hat before 
any Paſs? Fr 
Bent. I did not fee that. ; 
Coun. Def. Did he not throw his Wig before 
any Paſs? 
Bent. No, the Wig was laſt of all. | 
en. What did Mr. Colepeper do then? 


Coun. Que 


paſ before he 


Bent. Mr; Denew ſaid it was not fair; Ves, 


fays Mr. — ol it is, and I will take all Ad- 
— againſt Affaſſinators, as I take you to be 
for Sir George Rook. | 
Con. Jucen. What was done after the Scuffle ? 

Bent. They run away, they one Way, and we 
another; this was at the May-Pole in the Strand. 
We met Mr. Britton at Temple- Bar. 

Counc. Quten. At the Time they met at Lyon's- 
Inn, Did Mr. Colepeper decline ? —_ 

Bent. He ſaid he had been with Sir George 

Rook, and had given him Satisfaction. 


M.. Wells opening for the Defendants. 
1 am, in this Cauſe, Council, my Lord, for 
the Defendants, and as for Mr. Merriam, I think 
here is nothing that they offer can affect him, as 
V L. VIII. ' | 


—— 


he would fight with 


to any Challenge that he gave: He was in Com- 
pany, tis true; he did nothing, but only gave 

ood Advice; he did ſay indeed at laſt, Mr 

olepeper muſt have a Care what he ſaid; and, I 
think, it was good Advice if it had been well 
taken, And as to the other Two, Mr:  Colepeper 
you have heard is the material Evidence in this 
Matter. Gentlemen, you will conſider who are 
the Witneffes; and what ate the Circumſtances 
of this Fact. It is, my Lord; a thing we cannot 
poidly be provided with many Witneſſes in; 
eing tranſacted betwixt Mr. Colepeper; and theſe 
Gentlemen, therefore we have the Diſadvantage 
in this Caſe, becauſe the Law does ſay; I muſt 
own, that Mr. Colepeper is allowed to be a Wit- 
neſs, but we cannot be Witneſſes, Gentlemen, 
for our ſelves, in the Matter; and it being a 
private Tranſaction, it is not to be preſumed 
that we can make any Defence; nor have 
any poſitive Witneſſes; but that there was a Quar- 
rel between himſelf, and Sir George Rook, is 
declared by them: Atid I believe very provoking 


Language hath been giveh by Mr. Colepeper 
which might octaſion what hath happened. As 
for Mr. ; he is a Gentleman of ve 


Faſhion; a Gentleman of Eſtate and Quality ; 
a Juſtice of the Peace in the Country, and not 
ſuch a kind of Perſon; as Mr. Colepeper would 
tepreſent him to be: He is a Perfon that Sir 
George Rook hath an Intimacy with; and has had 
for a great while together: Being at Sir George 
Rook's Houſe the 21ſt of Auguft; the Day that 
is fixed upon, then truly Sir George Rook did ſay, 
Mr. Colepeper had highly offended him, and he 
did expect he would give him ſome Satisfaction 
for what he had done; upon that we do ownz 
that Mr: Denew, as from Sir George Noot, did 
go in the Morning to expoſtulate with Mr. Cole- 
peper; the Reaſon of this Uſage; hie met him about 
the Temple Gate, and acquainted him with it; ſays, 
he; I cannot come to yon theſe T'wo Hours, if 
you go into the Rainbow Coffee-Houſe, and ſtay 
Tw# Hours, Fl] come; but he did not come: 
And Mt: Colepepfer, as much Apprehenſion as he 
had from thoſe Aſſaſſins, ſent for this Gentleman 
up to his Chamber in the Morning; and when he 
came, it is true what Mr. Colepeper ſays, Fhat he 
faid, he had faid nothing of Sir George Rook, but 
that he was a very honeſt Gentleman, 
My. Colep. I did not ſay that neither. 
Mr. Wells. Says lie, If you wilt ſay that, I believe 
Sir George Root will put it up; for Sir George Rook 
is a Man that wilt have his Honour vindicated, 
for it is not fit ſuch Language as you have ſpoken, 
ſhould be ſpoken of him. Says he, If you wilt 
80 to Sir George Rook, I ſhall be glad, becauſe I 
lieve there will be an End of it. No truly; 
Mr. Colepeper could not go then, but Two Hours 
after he would 0: Says Mr. Denew, You ſay 
you will come within theſe Two Hours, But wi 
ou go certainly at the Two Hours End? Yes; 
aid he, 1 will be there within Two Hours ; then, 
ſays he, I have nothing to ſay; I am very 
you deſign it. My Lord, he afterwards, as he 
frequently did, dined with Sir George Rook: Mr. 
Denew, you may think, did acquaint him with 
what paſſed between Mr. Colepeper and him, and - 
about TWO o'Clock, after Dinner, there came 2 
Meſſage from Mr. Colepeper to Sir George Rook, to 
tell him, that he could not meet him then; but 
he would meet him at Five o'Clock, which is the 
Time Mr, Colepeper is agreed he was to meet: 
Cee Truly 
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Truly, Mr. Colepeper did not come according to 
his Appointmentz and Mr. Denem, ſays he, I 
have ſtaid here at Home on purpoſe; I wonder 
he ſhould give me ſo much, Trouble, and doth not 
come according to his Promiſe and Appointment; 
and then there came a Man with a Letter from 
Mr. Colepeper, a Meſſage by his Servant: It was, 
That he could not come then, at Five o'Clock; 
but, ſays he, if you would needs have me meet 
you, if you appoint a Time and Place, if you in- 
ſiſt upon it, I will not fail: Upon that, 
veto being there, Tell him, ſays Sir George Rook, 
I'll ſtay at Home on Purpoſe, till ſuch Time as 
he comes; for I have a great Deſire to ſpeak with 
him, and know the Truth of this Matter, that is 
Tpread ſo. much abroad. He went, and he was 
not at Home, and he ſtaid 'till Ten o'Clock. at 


Night, and then he came up into the Chamber: 


Mr. Col peper was in another Room, but Mr. Cole- 
peper hearing his Voice, ſays, Let him come up 
Stairs, (for he was a Pair of Stairs higher;) Mr. 
Denew comes up; Mr. Colepeper * Folding the 
Door in his Hand, would not let him, at firſt, 
come in. Your Buſineſs, Sir? ſays Mr. Colepeper : 
You know my Buſineſs well enough, ſaid Mr. De- 
geto. He told him, That he came from Sir George 
Rook; he ſaid, That he had no Buſineſs with 
him; he had been with Sir George Root, and he 
did deny himſelf, like a Scoundrel Fellow, for at 
Home he was,' but would not ſee him, and he 
believed him to be ſuch another; he took this 
Mr. Denew to be a Scoundrel Fellow too, and 
he would have nothing to ſay to him. Mr. De- 
new faid, my Lord, He did not expect ſuch Lan- 
| guage as that was; and whatever your Quarrel, 
ays he, may be with Sir George Rook, is no mat- 
ter, but you have given me Provocation: Says 
he, If you . have been with Sir George Rook, you 
have heard the Matter, and. ſhall not talk of it; 
but ſince you have given me ſuch provoking Lan- 
guage, you cannot expect I ſhould take it very 
calmly; and away went he. The next Morning, 
my Lord, by pure Chance, about Temple-Gate, 
he ſaw Mr. Colepeper in his Paſſage, and there he 
told him, fays he, You may remember the Lan- 
age you gave me laſt Night; it is not ſuch 
anguage that one Gentleman ought to give to 
another, and you muſt conſider, and learn better 
Manners. Says Mr. Colepeper, What need have 
. You to trouble yourſelf with Sir George Rook's 
Buſineſs, when I have been with him? Says he, 
It is my Buſineſs that I concern myſelf about; 
and upon that, there was ſome ſort of a Challenge 
upon his own Account. But if this be every 
Tittle true, it will not juſtify the Indiftment 
that is, That he offered to fight the Duel on Sir 
George Rus Behalf; for this Quarrel was upon 
the Account of that Gentleman himſelf, When 
he came to other Witneſſes, that Gentleman who 
came laſt; he tells you, That it was upon his own 
Account,” and not upon the Account of Sir 
George Rock : So that ſo far as there were any 
Witneſſes preſent, ſo far they give you that Ac- 
count. My Lord, as to this Mr. Britton, there 
is no great Matter fixed upon him : In this Cauſe, 
they do own, That Mr. Britton was taken for a 
Friend, and Mr. Colepeper's Siſter ſent for him as 
a Mediator; ſhe look'd upon him as a Friend, 


r De- 


and did rightly think ſo; för indeed, he was ſo - 
urely in this Matter, and had no Deſign nor 
nmity againſt Mr. Colepeper; he hearing there 


had been ſuch Provocation, he went purely to 
acquaint him, that Sir George Rook was angry, 


and he would have him make up this Matter, 
and fign an Acknowledgment, ' but he would 
notz and thereupon he ſaid, Sir George Rook 
was the Darling of Kent, and he would be in- 


ſulted if he would not ſign that Paper; every 


one would eſpouſe his Quarrel, and he among the 
reſt, if he would not acknowledge that Rudeneſs. 
My. Lord, this is no Challenge; Mr. Britton only 
told what the Event would be, if he did not 
make Acknowledgment for that Offence; every 
Gentleman would eſpouſe Sir George Rook's Quar- 
rel: This was only to ſhew the Eſteem Sir George 
Rook had in the Country; that Mr. Colepeper 
would be inſulted, not by Sir George Rook, but by 
the Country; and he might well think ſo, if it 
were true what is reported of Mr. Colepeper, in 
Reference to Sir George Rook : But he- told him 
what he believed the Conſequence would be; and 
he came purely as a Friend, and nothing elſe ; 
ſo that, my Lord, there is nothing to be fixed, 
that he challenged Mr. Colepeper to fight upon Sir 
George Rook's Accountz he came purely as a 
Friend, and nothing elſe. Your Lordſhip hears 
that they would inſinuate, That theſe Gentle- 
men lay'd in wait, and were hired on purpoſe te 
affront and aſſault this Gentleman, and that they 
were Men fit for ſuch evil Practices and Deſigns * 
but there is nothing that hath been proved of 
that. Theſe Ladies talk of Stories they heard 
in the Country; and if they had a Mind to aſ- 
ſault Mr. Colepeper, he was at his Chambers to be 
heard of, What need they ſo. much lie in wait ? 
And even this very Day he went abroad when 
this Battle happened. But, my Lord, How could 
it be poſlible this ſhould be otherwiſe than Chance ? 
Mr. Colepeper he lodged in Cecil-Street in the 
Strand, they met him at Wich-Street, near St. Cle- 
ment's Church; it could not be preſumed, that 
they ſhould lie in wait there, expeCting to meet 
with him; ſo that the very Circumſtance of the 
Place ſhewed there could be no Deſign of their 
meeting him in that Place; for how could they 
ſuppoſe he ſhould come there, ſince he lodged in 
Cecil-Street? And then, my Lord, it ſhews he had 
not thoſe Apprehenfions of Danger, that he was 
not ſo much concerned, as; he would have us con- 
ceive; for he goes immediately out, took Two 
or Three with him: It was to challenge this 
Man, but he would make you believe it was not 
a preſent Challenge, but after he had fought with 
Sir George Rook in Holland, he would fight with 
this Gentleman there; ſo that, my Lord, this 
ſhews he was far from thoſe Apprehenſions of 
Danger as he hath pretended. We ſhall call two 
Noble Lords to theſe Gentlemens Reputations, 
that will give an Account of theſe Gentlemen, 
that they are no ſuch Men as they pretend; and 
then we hope, though it is. our Misfortune not 
to have Witneſſes, the Matter will be taken, - as 
in all Probability it was. r | 
L. C. J. Ms. Wells, pray tell me the Affront 
Mr. Colepeper gave Mr. Denew? | L 
Mr. Welk. Fand open it to your Lordſhip. 


Not true, nor oſſered to be proved, but being not to the Point, was let paſs, as many other Things for the ſame Reaſon. 


hk - ba #. 5 * ? " . * 
1 » „„ of * * — . * ” 


L. c. 7. 
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L. C. J. It was not plain enough for me to ſee. 
Mr. Wells. I am ſorry for that, my Lord, it is 
often my Misfortune; but, with humble Sub- 
miſſion, it was at Ten o' Clock at Night when 
he came; he told Mr. Denew, he had been with 
Sir George Rook, Mr. Colepeper ſaid, ſays he, I 
have been with Sir George Rook, but, like a 
Scoundrel Fellow, he denied himſelf at home, 
and you are ſuch another Scoundrel. 

L. C. J. Did he ſay that? - - 

Mr. Wells. Yes, my Lord, he did. ; 

Counc. Queen. Have you any Evidence of that? 


Mr. Wells. My Lord, we have nothing but Mr. 


Denew, and he will give his Oath on it, as well 
as Mr. Colepeper his Oath to the contrary. 

L. C. J. Mr. Colepeper, you are upon your 
Oath, Did you ſay Sir George Rook was a Scoun- 
drel Fellow for denying himſelf ? 

Mr. Colep. Never, neither then, nor in my 
whole Life. apy 

L. C. F. Did you ſay Mr. Denew was a Scoun- 
drel Fellow? | 

Mr. Colep. No, my Lord, never: I ſaw that 
Mr. Denew wanted a Colour, and I was reſolved 


not to give him one. 

© Another Council for the Defendanti. 

My Lord, it cannot be expected, as this Cauſe 
ſtands, that we can be able to give much Evi- 
dence: If we could do it, I would not take up 


your Lordſhip's Tine with any Obſervations of 
my own; but I think it is very obſervable upon 


the Indictment, that the Gentlemen on the other 


Side, have ſcarce given us Leave to make an An- 

ſwer to What was ſaid, in Reference to the De- 

fendants. * Ab Fre | 

I. C. J. You had beſt to call what Witneſſes 
ou have; and then if you have a mind to make 

Gbſcrvations you may. 

' Coun. Def. My Lord, we would firſt beg Leave 

to introduce another Piece of Evidence, the Pa- 

per that I have in my Hand. 1. ä 


Colonel Lee calP'd, 


Coun. Def. We would firſt beg Leave to ſhew 
how Mr. Britton went to Mr, Colepeper, and the 
Gentlemen that we muſt bring, that he ſhewed 
the Paper to firſt : I believe, my Lord, it will 

there was nothing in the Paper but what 
any Gentleman might ſign. E 

Coun. Def. Spanking to Col; Lee. Did Mr. Brit- 
ton ſhew you® that Paper at any Time, and on 
what Account? | 

Col. Le. Mr. Britton and 1 was at the Coffee- 
Houſe upon the 21ſt of Auguſt, talking of the 
Behaviour of Mr. Colepeper to Sit George Rook: 
Conſidering the different Characters of theſe 


Gentlemen, we thought it adviſable to have an 


Accommodation; and in order thereunto, we 
propoſed the drawing up of a Paper; Mr. Brit- 
ton drew it up, and upon Peruſal, I + appro- 
ved of it, and did think there was nothing in 
it but what Mr. Colepeper, br any Gentleman 
might ſet their Hands to, without any RefleCti- 
on upon their Reputation; and thought Sir 
George Rook would accept of it; and accord- 
ingly. Mr. Britton went, and ſaid Mr. Colepeper 
was not at home. My Lord, I believe this is 


was the ſame Pa 


Mr. Colepeper is | of the different Character; and ho 
J 125 | Whether this is any Credit to the Paper | 


Coun, Queen. But ſuppoſe Mr. Colepeper would 
not ſign that Paper: What then ? | 
k Col. Lee. There was not a Word ſpoken of 
that. | FO 

Coun. Queen. How many Gentlemen were there 
talking over this Matter? s | | 

Col. Lee. No body but Mr. Britton and my 
ſelf, that I know; in the Room there were ſome 
other, but no other People knew any thing of 
the Matter. 

Serj. Darnel. But was there any thing ſaid in 
Caſe he ſhould refuſe to ſign the Note ? 

Col. Zee. No. 


The Paper ſhown to Mr. Colepepet. 

Coun. Def. Is that the Paper? 

Mr. Colep. I am almoſt ſure it is not. A 

L. C. J. What do you ſay? 5 

Mr. Colep. Indeed, my Lord, I believe it is 
not. | 

Coun. Queen, ee, to Col. Lee. Can you 
ſay it is the ſame Paper | | 

Col. Lee. I cannot ſay it is the ſame Paper. 
Coun. Queen. But is that a Copy of the Paper 
that was drawn up? 25 

Col. Lee. I do believe it is the ſame Paper. 
Coun. Queen, But he was not at the Delivery of 
the Paper to Mr. Colepeper; therefore it is not 
Evidence. x | 15 

Serj. Darnel. My Lord, it cannot be read; for 
to read it, is to make it Evidence: And it does 
hot appear by any Proof, that it is the Paper; 
but on the contrary, is ſworn by Mr. Colepeper 
not to be the Paper. | 

L. C. J. Speaking to MF: Coleptpiy: Can you 
ſay it is not the Paper? | "RI I 

Mr. Colep. My Lord; to the beſt of my Judge- 
ment it is not the Paper, nor the Bigneſs of it 3 
and there is this Clauſe left out, That I was 10 
ſatisfy Sir George Rook, and all bis Friends. 

L. GC. J. Was that in the Paper you had? 

Mr. Colep. My Lord, in the Paper I had, I was 
to aſk Pardon of Sir George Rook, and all his 
Friends, tho* 1 had never ſpoke amiſs of him, 

Goo Def. My Lord, he does not believe it 
to be the ſame Paper: - N Roa 

Mr. Colep. I do not believe it to be the Hand. 

L. C. J. It cannot be read as Evidence: 

Counc. Def. We do not offer it; my Lord, as 
the Paper that was actually ſnown, but that the 
Jury may ſee that Mr. Britton went upon an ami- 
cable Deſigny we offer it ſo far. * 5 

Counc. Queen. Do you, Mr. Colepeper; ſays it 
Mr. Colep. That which was tender'd to mez was 
moſt ignominious. | | 

The Lord Winchelſea Sworn: | 

Counc. Def. Pray; my Lord, will you be plea- 
ſed to give an Account of what you know of 
theſe Gentlemen. REP 

Lord Winchelſes. When I underſtood they were 
under ſuch an extraordinary Proſecution, I could 
do no leſs Right, than to appear for them hete : 
I wonder that theſe Gentlemen, that are known 
to be Gentlemen of good "Eſtates; and great 
Honour, ſhould be called Fencing-Maſters and 
Duellers. III ſpeak firſt of all to Mr. Britton, 


who is a Gentleman of that Eſteem and Worth 


es the Reader will think it well made out. 
in 


—— — 


1 * - 
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in Town and Country, that I need ſay but a 
very few Words of him: I have long had an 


intimate Acquaintance with kim; there is no- 
+ thing can be leſs injurious to any Man than he: 


He is one that values himſelf upon his Honour 
and Reputation; and would not do a baſe Thing 
for the World, And Mr, Denew is repreſented 


as 2 Fencing-Maſter, and Dueller, a. Maſter of 


Defence; it is wel known he is a Gentleman of 
good Repute: | 7 22 
L. C. J. He is eſteemed to be one that is 
{ſkilful in Fencing. : : 
Lord Wine. He his 4 Commiſſion from the 


| Queen, and hath a double Commiſſion from the 


Prince at this Time, and is now in as good Cir- 
cumſtances as any Man in the Country, and is 
well known to be of a good Family; and I am 
ſure he would be very ſorry to change Cir- 
cumſtances with this Gentleman that makes Com- 
plaint againſt him) I never knew him give Of- 


tence to any Man. 

Coun: Def: Was he à quarrelſome Man? 

Lord Winc. He is a Man of Honour, and will 
endeavour, when he is injured by any Man, to do 
hinſelf Right: He hath a great Regard to his 
Reputation. _ alk | 

The Earl of Thanet Sworn. 

E. of Thanct. I have known Mr. Britton for 
near theſe twenty Years paſt; and I never heard 
but that be hs N himſelf, in all the Buſineſs 
he tranſacted, like 
man, and an under ing Man; and this is 
the juſt Character he hath in the World; and 
this did recommend him to the Station he now 
is in to ſerve the Queen: He hath been a 
civil honeſt Man, and I never heard but he was 
ready and willing to do all kind of good Offices. 
As to the 1 I believe Mr. Denew 
to be an honeſt Gentleman; but as to Mr. Mer 
riam, F never heard his Name before. 


Coun, Def. Do you think, my Lord, they 


would be guilty of an Aſſaſſination ? 
| E. of Thane. No, indeed. 

Coun, Def. Is Mr. Britton in any. Place in the 
Government? 

E. of Thanet. He has had a Place in Diver 
theſe twenty or thirty Years; and I believe, by 
the juſt and good Character he hath had, is 
made One of the Commiſſioners of the Cuſtom- 


Houſe. 


Coun. Def. Are they taken Notice of to be 


Mien of. peaceable Temper; or, Are they quar- 


relſome Perſons? _ 

E. of Tbanet. I believe of Mr. Britton, by all 
that I know of him, that there is not another 
Man in England can believe he would have any 
ſuch Intention of being in an Aſſaſſination. 

Lord Wine.. As for Mr. Merriam, hearing his 


| Name, I ſhould have ſaid ſomething of him. 


He is now actually employ'd under the Prince 
and me; and F verily believe he can't be con- 
cerned. in a baſe Action | 
Sir Benjamin Bathurſt Sworn, 

Bathurſt. I have known Mr. Britton, my Lord, 
theſe twenty-ſeven or eight Years: I ne- 
ver knew a Man in my Life more inoffenſive, or 
more deſirous to do any good Office z a Man of 
a very good Temper y never inclined to quarrel ; 
never provoked ; but is always ready to do all 


* proſumed his Lordſhig might be miGnformed, nor are the Daſcadants indidded for Poverty. 


a very worthy honeſt Gentle- . 


the good Offices he can; Mr. Denew, I hear; 
hath been ſlightly fpoken of, which I wonder at. 
He was bfed a Merchant; has always behaved 
himſelf very well, and is a Gentleman of a good 
Family, and plentiful Eſtate, and hath lived in 
great Reputation, and did ſometimes trade as a 
Merchant, and that not anſwering, he lives. now 
upon his Eſtate in the Country: As far as J 
have heard of Mr. Britton, he hath a good Cha- 
racter of all Mankind, and is now One of the 
Commiſſioners of the Cuſtam-Houſe; and I be- 
lieve is very well eſteemed by all that know kim. 
Coun. Def. Do you think he would have been 
guilty of an Aſſaſſination? 1 
- Bath. No, indeed, I do not. FTA 
L. C. J. (ſpeaking 10 the Queen's Cpuncil.] 1 
would ou how fix any Crime upon 
Mr. Britton? I will ſuppoſe the Words in the 
Paper which he ſhewed Mr. Colepeper, were too 
ſevete, and not fit for a Man to ſign: But does 
that make him Gay? T | | | 
Coun. Queen. My Lord, he challenged him in 
reſs W 5 
. ij. Darn. My Lord, Mr. Calepeper ſays, Mr. 
Britton came to him, and pr the ſigning 
of a Paper; and that now they ſhall bring an- 
other Paper, and not the fame that was firſt ten- 
dered to him, I think is very extraordinary, and 


makes agaifiſt them : But then, my Lord, after 
the <q 65 was tendered to Mr. Colepeper, (but 
refuſed by bim, ) immediately after that Mr, Brit 
ton gave the Challenge. | 9 
L. C. J. That is a Queſtion. | | 
Coune. Queen. Says he, Sir George Rook is the 


Flower of Kent; does friendly Offices, promotes 


very and advances his Friends; and there are twenty 


will engage themſelves in his Quarrel, and I my 
ſelf for one. | 
L. C. J. Mr. Colepeper, Pray tell us the Matter, 
Colep. re I fee you have a Friend here, 
and I have hard oy, come out, and end it. 
L. C. J. I have a Friend by —— But this is 
not an Aſſault. 8 5 
Colep. Says he, I will take the Quarrel upom 
- tap and I will ftand and fall by Sir George 


Colep. Yes, 2 | By 8 
unc. Ryxcen. And Mrs. Steed ſaid the ſame. 


L. C. J. Did ſhe ſay the ſame? 
Colep. Yes, my Lord, . 


it preſently; that he would ſtand and fall by 


Quarre 
L. C. F. But did he ſay, Come out, and end 


n now; H have a Friend hard by? 


Steed. I did*not hear him fay, Come out; 
but I heard him ſay, there were twenty more 
would ſtand and fall with Sir George Rook. / 

Serj. Darn, Did you hear him ſay any thing of 
coming, out ? | 

Mrs. Steed. He ſaid, we will end it preſently. 

L. C. F. Did he ſay, Come out? 
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Mrs. Steed. He ſaid, We will make an End of 
it preſently. | Xx” | 
- — J. Call Mr. Bently again: Was he there 

en ä 

Coiep. No, my Lord, Mr. Cumin was there. 

L. C. F. Mr. Bently, Was you by then? Did 
you hear any ſuch Diſcourſe? 

Bent. No, my Lord, I did not. 

L. C. J. Was you by when Mr. Britton was 
there on Sunday Morning ? 
Bent. I was by when 4 firſt came in. 

L. C. J. Did you hear any Diſcourſe ? 

Bent. No; I perceived they deſir'd to be alone. 

Coun. Def. My Lord, I would obſerve, that 
the Indictment is laid ſeveral Ways: Beſides the 
Confederacy, they charge us with particular Of- 
fences in Challenging. As to the Beginning of 
the Indictment, they take in all the Defendants ; 
there are three of them, and they ſay they en- 
tered into a Conſpiracy, to conſult and contrive 
how they might do a Miſchief to Mr. Colepeper. 
They begin, my Lord, only with Mr. Denew, 
and ſay that Mr. Denew did offer himſelf to 
Duel with Mr. Colepeper, on behalf of Sir George 
Rook : And as to Mr. Merriam, that he did meet 
them, and had ſome Diſcourſe with Mr. Colepe- 
per. My Lord, They have endeavour'd to ſup- 
port a Conſpiracy; and if they fail of the Proof 
of it, they know their whole Indictment fails: As 
to Mr. Britton, and Mr. Merriam, there is no Evi- 
dence that can concern them; but ſuppoſe there 
ſhould be ſome warm Words between Gentle- 
men, are thoſe Words indictable, unleſs there 
be ſome Things premeditated in order to bring 
to paſs ſuch a Conſpiracy ? But, my Lord, they 
have not produced any Evidence whatſoever, that 
Mr. Britton, one of them, ever ſpoke to, or 
ſaw the other two, Mr. Denew and Mr. Mer- 
riam ; ſo that, as to Mr. Britton, there can be no 
manner of a Conſpiracy: It does not appear that 


he is guilty of any Fact directly; it has appear'd 
in , that Mr. iam did retire 155 that 
Mr. Merriam an r. Britton are out of the 


Cauſe; fo that Mr. Denew is alone in the Con- 
ſpiracy : He conſpired by himſelf, and there 
muſt be Three to make it a Conſpiracy z and 
we muſt ſubmit to your Lordſhip's Judgment 
how far the Challenge is indictable. Suppoſing 
Mr. Britton had ſaid Come out, How is that in- 
dictable, unleſs it had been in order to an Aſ- 
ſaſſination? And as to Mr. Britton, unleſs there 
be a Conſpiraty, it will not do. 
* "Another of the ſame Side. They have laid it a 
joint Aſſault, as an Action of Battery, againſt 
Two; but upon Evidence, My Lord, in the 
Indictment, we ſubmit it whether it muſt not 
be laid ſeverally. | | I 
Coun. Queen. It is in the Indictment; they are 
all ſeveral Overt · Acts of the Conſpiracy. 
I. C. J. Mr. Britton is not indeed guilty of 
Fighting; but the Queſtion is, Whether or no 
what he ſaid, amounted to a Challenge? 


Then the Lord Chief Juſtice read over ſome of 


the Indictment. 


L. C. J. This concerns Mr. Denew, and Mr. 
Merriam ; but not Mr. Britton. | 
Mr. Wells. My Lord, Here they have got Wri- 
ters in Short-Hand; and Mr. Colepeper hath be- 
ſpattered Sir George Rook. | 8 


* This not Law. 


— 


Vol. VIII. 


Coun. Queen, We deſire to know how this was 
if it ſhould come abroad. | | 
Another of the ſame. There is no body ſays any 
thing againſt Sir George Rook. * 790 
Coun. Def. My Lord, we deſire to be heard for 
Sir George Rook's Honour. + F tht 
L. C. J. Here's no body queſtions Sir George 
Rooks Honour. | 4 
Coun. Def. Your Lordſhip will pleaſe to re- 
member- Mr. Colepeper did ſay in his Evidence, 
that he ſent his Man into the Room to look for 
Sir George Rook, that he was not there; and he 
ſent him up-ſtairs, that he was not found there; 
and he concluded with this; that he did verily 
believe that he was at home. We will call our 
Witneſſes to prove that he was not at home. 


I 
b Col. Crawfard. | 
Coun. Def. Will you give an Account where 
Sir George Rook was on the 21ſt of Auguſt, Sa- 
turday ? Y 
Col. Crawf. My Lord, I came to Sir George 
Rook's Houſe, I believe it was that very After- 
noon, about Four o'Clock : Says I, Sir, you ap- 


pointed me to call on you about this 1 ime ;.I 


am ready to wait upon you: No, ſays Sir George, 
I can't go with you now, becauſe Mr: Colepeper 
hath writ me a Letter, and hath appointed Five 
o'Clock to come and ſpeak with me, and hath 
writ to me with a great deal of Compliment, 
that he will come at Five o'Clock, and defired 
me to be within. Said I, Sir, then I will ſtay 
till Five o'Clock,-and ſtay'd till almoſt Six. Says 
Sir George, No body that appoints at Five, will 
come now: Says he, We will ſend for a Coach, 
and go to my Lady Hallifax's Houſe. We went 
therefore, my. Lord, from his Houſe, and went 
no where elſe but to ſee my Lady Hallifax's 
Children. I ſtay'd with him, my Lord, till 
Seven : Says he, when he came back, (to the 
Porter,) Who has been to enquire-for-me ? Says 
he, there was ſuch and ſuch, and there has been 
Mr. Colepeper : How long ago, faid Sir George 
A little while, ſays the Porter: This is very well, 
ſays Sir George; almoſt Seven, and he appointed 
Five o'Clock. This I have Sworn to. 

.Coun. Queen. We do not endeavour to affect 
Sir George Rook's: Reputation in any Reſpect; 
his Reputation is + indiſputable, ö 

Colep. My Lord, I ſent a Letter at Four o Clock. 
I. C. J. You ſay, you ſent one, at One o' Clock. 

Colep. Yes, my Lord. 

L. C. J. And then ſent another at Four o' Clock: 
Why did you ſend it? . 

Colep. To excuſe my ſelf for not 2 at the 
firſt Appointment ; for I ſaw my ſelf beſet. 

Coun. Queen. We deſire to aſk, Mr. Colepeper 
what Mr. Britton told him of a Conſultation with 
Sir George Rook ? 

Colep. Mr. Britton told me he was in a Conful- 
tation with Sir George Rook, and Mr. Denew, how 
to proceed with me : When my Letter came, he 
was there, and in Conſult, - * 
Conn. Def. My Lord, We inſiſt upon it, that 
theſe Fellows ſhould not go on Writing. 

Ordered, That the Writers be turn'd out of 
the Court. 


And accordingly they were turn'd out at the 
repeated Inſtance of ſome on the Part of the De- 


© + Veryobliging. 


D d d | ſendants, | 


—— —— — 


Doubt, and proves t 


N 


- 
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fendants, who ſhew'd themſelves concern'd for 
Sir G:orge Rook's Honour, and fear'd the publiſh- 
ing a Caſe that would ill bear the Light. How- 
ever, thus far the Short-Hand Writers had pro- 
ceeded with great Exactneſs; and they are ready, 
by their Hand-Writing and Notes, to juſtify all 
before mention'd in this Trial, which by this time 
was very near ended. | 

What follows, William Colepeper offers to the 
Reader from himſelf: Perhaps the World might 
be better ſatisfy d, if the whole had been taken 
by the Short-Hand Writers, who immediately 
committed all to Paper; but William Colepeper 
being under a Diſability in the Caſe, is to ſupply 
the reſt by his Memory. And if any Doubt 
ſhould ariſe, (as he hopes and believes there will 
not,) concerning the little Remainder that he 
undertakes to perform, he muſt _ to the 
many Perſons preſent for the Fidelity and Ex- 
actneſs of his Relation. C | 

Mr. Colepeper made this Anſwer to what Co- 
lonel Crawford depos'd. 

My Lord, I was telling your Lordſhip and the 
Jury, that Mr. Brition had threatned me with 
twenty on Behalf of Sir George Rook, if I would 
not ſubſcribe the Paper before mentioned. My 
Lord, Mr. Britton named four of the twenty. I 
have indeed thought it not proper to mention 
after Mr. Britton, the Names of Gentlemen on 
ſuch an Occaſionz but fince Colonel Crawford 
comes here voluntarily, and is ſuffer'd to ſwear 
for Sir George Rook's Honour, (as I hear it call'd,) 
our of the Cauſe, I think I ought to tell your 
Lordſhip, that Colonel Crawford, who makes 
himſelf out to have been there, (I mean at Sir 
George Rook's' Houſe,) was one of the twenty par- 
ticularly nam'd to me by Mr. Britton: And, 
my Lord, I muſt farther obſerve, Colonel Craw- 

has ſworn that Sir George Rook went to ſee 
my Lady Halifax s Children; but Sir George Rook, 


on the next Day Morning, when I waited on him 


at his Houſe, told me, when I ſpoke about his 
being deny'd, that he was gone to a Committee 
of the Counal. 

Then one of the Council for the Queen ſpoke 
to this Effect: 

My Lord, I wonder to hear this Diſpute a- 
bout Sir George Rook's being at home when Mr. 
Colepeper went to his Houſe: What Colonel 
Crawford and Mr. Colepeper have depos'd, is very 
conſiſtent : Mr, Colepeper ſays, was there 
about Five, and making his Man ſearch for Sir 


George, believ'd he was at home; now Colonel. 


Crawford comes and — the Matter out of all 
at Sir George was at home 
at the Time. | 


Here ended the Evidence; the ſumming 
of which by the Lord Chief Juſtice Holt, and 
his Lordſhip's Remarks to the Jury, Mr. Wil- 
liam Colepeper thinks not Fr for him to give 
an Account of; nor will he undertake, on his 
bare Memory, to print any thing ſaid by his 
Mr. William Colepeper only notes, That his 
Lordſhip was fully convinc'd of the Caſe, and 
that the Jury were ſo too; for, having with- 
drawn from the Bar, and conſidered the Matter, 


they brought in their Verdict as follows, and is 


now on the Record. 
John Merriam, Net Guilty. 


Richard Britton, Nat Guilty of the Con- 

' ſpiracy, nor of the Aſſault, but Guilty of 
the reſt of the Indifiment, in Manxer and 
Form as is charg'd againſt bim. 4 

Nathaniel Denew, Not Gailly of the Con- 
ſpiracy, but Guilty of the reſt of the In- 
difiment, in Manner and Form as is charg'd 
againſt him. 

Mr. Colepeper cloſes this Relation with the Par- 
ticulars with which the Law clos'd it, viz. with 
the Sentence that was paſt on the Convicted, the 
next Term after the Trial. 

The Court being Sat, and all the Judges pre- 
ſent, the Three Council for the Gentlemen, ſpoke 
in Mitigation of the Offence ; and tho? juſt Ani- 
madverlions might be made on the Matter, and 
Manner of their Diſcourſe, yet as the Court was 
pleaſed to take no Notice of it, Mr. William 
Colepeper thinks it not neceſſary to make any Ob- 
ſervations upon it. | 

Mr. William Colepeper having declin'd any 
Council, appear'd in his Gown at the Bar, and 
ſpoke in the Caſe himſelf, and after having 
2 the Nature of the Crime, and ſaid what he 
thought convenient to the Matter of Law, the 
Particulars of which he troubles not the Reader 
with, he concluded his Diſcourſe with Words to 
this Effect. | 5 | 

My Lord, Had any of theſe Gentlemen chal- 
leng'd me really upon their own Account, how- 
ever I might have acted, I ſhould not have ap- 
ply'd my {elf here for Redreſs; but Numbers 
are engaged againſt me, and yet the Quarrel is 
another Man's. My Lord, Tis within a few Days 
that a Gentleman of an ancient Family in our 
Country, has been hang'd for killing a Coach- 
man; I am under ſuch unhappy Circumſtances, 
that ſome of thoſe now Convicted before your 


Lordſhip, and others Indicted who have been en- 


gag'd in the villainous Machinations. and At- 
tempts againſt my Life, have been ſince advanc'd 
to Places of Honour and Profit. 
Here my Lord Chief Juſtice in ted Mr. 
William Colepeper, ſuppoſing him to upon 
the Government. h 
After which, Mr, William Colepeper went on 
with due Submiſſion to his Lordſhip. f 
My Lord, I intend no Reflection n the 
ueen, or Government: Her Majeſty is an ex- 
cellent Perſon; but, like all Sovereigns, ſhe is 
forced to hear with the Ears, and ſee with the 
Eyes, of others. The Great Man of Malice, 
improves the Intereſt he has to obtain Preferments 
for his Engines. My Lord, I am ready to prove, 
That he has employ'd ſome of theſe Inſtruments 
upon me, as well before a Demand of Satisfac- 
tion, as after an Agreement of giving it him in 
his own Method on the Coaſt of Holland. I 


hope your Lordſhip, and the reſt of the Queen's 


Judges, will inform Her Majeſty of Her Admi- 
ral, and that he will be made a ſevere Example 
of Her Juſtice: And, My Lord, 1 deſire your 
Lordſhip, and all the Court, to take Notice of 
what I now ſay; Sir George Koak is the firſt Ad- 
miral of England that ever ſent a Gentleman a 


Challenge, and after it was accepted, employ'd 


others to fight for him. 2 

Here my Lord Chief Juſtice, and the other 
Judges, took Notice of Mr. Williaw Colepeper 
again for theſe Expreſſions. | | 
| My 
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Lordi ſaid Me Hilliam Culepeger, going on, 
I am the moſt injur'd Gentleman of my Country: 
The Matter of my Diſeourſe is true; perhaps 
the Manner may be more excuſable, than juſtifi- 
able: Mr. Denez, from a Captain, is made a 
Lieutenant - Colonel, and Mr; Knatchbu! has a 
Place of 800 J. per unmum, both ſince their 
Crimes. Tis no wonder if the extreme Senſe of 
my Wrong, ſhould” extort from me Expreſſions 
which your Lordſhip thinks do not become me. 
As your Lordſhip has reprehended me, I doubt 
not but you will alſo give juſt Judgment on 
the Aſſaſſins. | 


The Council for: the Defendants- then appre- 
hending a great Fine, put Mr. William Cale- 
peper in mind, that he had ſaid at the Trial, Mr. 
Denew had but a ſmall Eſtate. | 

Mr. William Colepeper own'd he had ſaid fo, and 
referr'd, the Fine to the Pleaſure of the Court. 

Accordingly Sentence was paſt upon the De- 
fendants as follows. eee 


Nathaniel Denew Fin'd 200/Marks. 
| Richard Britton, 100 Pounds. 


8 


LIV. The Proceedings before the Loꝶ bs of the Conucil is Scot 


land, againſt David Baillie, in Feb. 170 3-4. 


or Defaming 


the Duke of Queenſbury, and the Marquis of Anandale. 


HERE having been ſeveral Letters ſtop'd 
at the Poſt-Houſe in Edinburgh, wrote in 
Cyphers, &c. which gave Alarm to the Mini- 
ſters of a Plot intended, the Government cauſed 
David Baillie to be ſeized, who being brought 
before the Privy Council, the Lord Juſtice Clas 
aſk'd him, Whether any Perſon had offered to en- 
tice bim, to depeſe againſt the Duke of Hamilton, 
the Duke of Athol, and his Brother the Earl 0 
Cromerty, and others; as if they bad been in a 
Plot againft ber Majeſty. To this Queſtion Bail- 
ke had his Anſwer ready: That the Duke 
Queenſbury, and Marquis of Anandale, bad been 
treating with bim, to depoſe againſt the Perſons 
the Lord Fuftice Clark had named. ** 
The Board began to examine Baillie, How, 
and ben, and upon what Occaſion he had met 
with the Duke of Quen/bury, and the Marquis 
of Angndg/e? All the Anſwer they could get of 
him, was, That be had writ a Letter to the Duke 
F Hamilton, which contained all that he knew, 
or could fay of what bad been o/#d him. He 
was cold in Council, That he muſt declare what 
he had vrit in that Leger; it not being enough 
for him, in a Caſe of that Nature, to refer to 
it in general Terms. And in che mean time, 
leſt there might be Impreſſions, Informations, 
or Advices given him by che Party, which it 
was their Intereſt to do, he was committed glaſe 
Priſpner, which is the uſual Courſe the Privy 
Council takes, till the Examinatiqns are over : 
But at the ſame time he was allowed Pen, Ink, 
and Paper, and defired to draw up in Writin 
all that he had to ſay, of what he pretended 18 
between the Dyke of Queenſbury, the 
Marquis of Auandale, and him. | 
Inkead of drawing up what he had to fay 
in Writing, as deſired by the Privy Council, he 
writ a Letter to rhe Earl of Eglinton, Preſident 
of the Council pro tempore; acquainting him, 
That upon the whole Matter, he could ſay no 
more than what he had writ in. that Letter 
(meaning his, 10 the Duke of Hamilton,) and 


have paſt 


 #, Theſe, and the other Letters, are all inferted together at the Cloſe of this Proceeding. 


preſſes that the Lord Juſtice Clark 
the ſame to the Privy Council.“ le- 

In the mean time, the Lords of the B 
Council ſent two of their Members to the Duke 
of Hamilton, for the Letter Baillie had writ to 
him; which his Grace deliver d to them, upon 
the Clerk of the Council 7 him an as 
effed Copy: Thereupon, Bailke was agai 75 d 
before the Privy Council, and aſk'd, That ſince 
he had laid in general, that the Duke of * 
bury, and the Marquis of Anandale, had en- 


might ew 


of deavour'd to Bribe him to depoſe agaipft er- 


tain Noble Perſons; it was expected now, h 
ſhould give the Board all the Particulars of 
that TrinfaRtion. Baillie {till (inſiſted, That he 
could make no Anſwer, except he had a $i 
of his Letter to the Duke of Hamilton. The 
Queen's Adyocate told him in Council, That 
by the Law he was obliged to anſwer to ſuch 
Queſtions as were put to him by the Board; 
and that if the Letter he had yrrit to the Nuke 
f Hamilton were true, he could not but re- 
member the material Heads thereof; and if it 
were falſe, he ought not to continue in a Lye. 
The Queen's Adyocate put him allo in 4 
how unaccountable a Thing it was, That he 
ſhould not remember what he had wrjt but Fixx 
Weeks before, which was the Date of his Letter 
to the, Nuke of Hamilton; hen in that very 
Letter, he pretended to xememper à great many 
Things which had happen'd to him Five Months 
befare, which was the Thos. had met 7— 
the Duke of Queenſbury. The Adyocate inſiſt 
further, That his Shuffling in_this Matter, car- 
ried with it, all along, a great Proba pany, that 
the Letter he had writ to the Duke of lamilton, 
had been dictated, or ſuggeſted to him; and he 
had ſince quite forgot his Leſſon; whereas, if 
what he writ then had been true, (being a Thin 
in itfelf ſo extraordinary,) though he might poſ- 
fibly forget ſome minute Circumſtances, it was 
impoſſible he could forget, in ſo ſhort a Time, 
the Bulk and material Parts of it; Truth being 


uniform; 
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uniform; and Lies, for the moſt Part, defeating 
and confounding themſel ves. 
Baillie continued deaf to all that the Lords of 
the Council could ſay to him; and they, to give 
a fair Handle to recollect his Memory, agreed to 
draw up ſome Interrogatories in Writing, which 
they deliver'd to him, deſiring him to give in his 
Anſwers likewiſe in Writing, againſt the next 
Time he ſhould be called before them. 
Accordingly Baillie, when remanded back to Pri- 
ſon, falls to writing ſomething like Anſwers to the 
Interrogatories which had been ou him : Bur, 
upon —— Thoughts, he breaks off abruptly ; 
and to cover his Confuſion and Irreſolution, throws 


the Ink-Bottle upon the Paper, of Deſign to blot 


out what he had writ : Which Paper the Keeper 
of the Priſon brought to the Council. 
The Council feeing they could have nothing 
from him in Writing, after ſeveral Days Time 
iven him to do it, call'd for him again; and de- 
Fred him to anſwer the Interrogatories, Viva voce: 
And what Anſwers they were, will beſt appear, 
by placing the Interrogatories and the Anſwers in 
Order. Ee | 


Baillie's Interrogatories and Anſwers. 

1. Interrogatory 1ſt. What was the Riſe, or Oc- 
caſion of his being ſent for by, or going to the 
Duke of Qucenſbury, and Marquis of Anandale, 
about the Plot? And, if it was any Diſcourſe he 
Had had with any of their Servants or Dependants; 
or that either he inform'd them, or they diſ- 
courſed him on that Subject? 

Auſwer. He can give no Anſwer thereto at all. 


2. Inter. 2d. Who brought him to the Duke of 
Rueenſbury ? And what was ſaid to him by the 
Perſon, who deſired him to come to his Grace? 
And what he anſwer'd? And about what Time 
this happen'd, as near as he can remember? 

An. The Time was about the latter End of 
July, or the Beginning of Auguſt ; and does not 
remember what Mr. Stewart, Servant to the 
Duke, who brought him to the Duke, ſaid to 
him; and the Declarant anſwer'd, Nothing; but 
went away with him. | | 

3. Inter. 3d. What the Duke of Queenſbury ſaid 
to him? What Account he gave of the Rea- 
ſon or Cauſe why he ſent for him; or that any 
Perſon had recommended him? And who the 
Perſon was? And that he give Account of any 
other Circumſtance, that might have been the 
Cauſe, or Occaſion of the Duke's Enquiry ? 
An. Does not remember what the Duke of 


. Qutenſbury ſaid to him; nor can he anſwer at 


_ preſent, what was the Reaſon the Duke gave for 
ending for him : And ſays, That the Duke faid, 

he was recommended to him ; but he would not 

tell the Declarant, by whom. 

4. Inter. 4th. What the Duke ſaid to him? 
What he inform'd him of cither as to Things, 
or Perſons? And what he defired of him? And 
for what Cauſe? And what Arguments he uſed, 
to induce him to be free and plain? 

Anſ. He cannot recolle& himſelf of what the 
Duke informed him, as to any other Perſon; and 
will not anſwer, at preſent, — 5 the Duke deſired 
of him: Nor will he anſwer, what Arguments 
the Duke uſed with him, to be free and plain with 
his Grace. 8 | £1 


3 er. ub If che Duke mated to him any 
Perſons? And what the Perſons were ? And what 
the Duke deſired to know of him concerning 
them? And what he anſwered about the ſaid Per- 
ſons, or any thing that was diſcourſed to him ? 
Anſ. Yes: And what theſe Perſons were, will 
not anſwer at preſent; What did the Duke de- 
fire of him concerning theſe Perſons ? He is not 
to anſwer that at this' Time: What Anſwer he 
gave to the Duke, when he deſired to know any 
thing of theſe Perſons, c. Will not anſwer that 


neither. i N 


6. Inter. 6th. If the Duke, at parting, appoint- 
ed him a new Time, or ſaid he would ſend again 
for him ? And to what Purpoſe ? And, if he bid 
him enquire, or remember himſelf better, as to 
any Particular, and bring him an Account of it ? 

Anſ. If the Duke, at parting, appointed a new 
Meeting with Lim? Says, No: But faid he 


would ſend for him again. If the Duke did bid 


him to remember, or enquire, as to any Particu- 
lars; and bring him an Account of it? He can - 
not anſwer that juſt now. | 

7. Inter. 7th. When he met with the Duke the 
ſecond Time ? And what was the Occaſion of it ? 
And what further Diſcourſe was betwixt them? 
And if any Perſons were then named? Or he de- 
ſired to witneſs againſt, them; or to, witneſs any 
Part of the Plot; or their Hand therein; or any 
Correſpondence thereabouts? And what elſe paſs d 
in the Second Meeting ? | «| 

Anſ. At what Time he met with the Duke the 
Second Time, he cannot . remember : And what 
was the Occaſion of this Meeting with the Duke 
the Second Time, he cannot anſwer. As to that; 
What Diſcourſe was betwixt them the Second 
Time; he cannot recapitulate every Particular 
that paſs'd betwixt them juſt now : And if, he 
named any Perſons to him? Declares, Les: And 
what theſe Perſons were ? He will not anſwer 
that. And if he deſired him to witneſs againſt 
any Perſon? He will not anſwer that juſt now. 


8. Inter. 8th. How long after was the Third, 
and then the Fourth Meetings? And if any 
thing occurr'd in the mean time? And what was 
the Occaſions of the ſaid Meetings? And what 
paſt therein, either as to Perſons, or Things? 
Anſ. When was the Third or Fourth Meet- 
ing he had with the Duke ? He did not mind : 
And what occaſion'd the Third or Fourth Meet- 
ing with the Duke ? He will not tell that at this 
Time : And what paſs'd betwixt them at the 


Third or Fourth Meeting, either as to Perſons, 


or Things ? He is not to anſwer at this Time. 


9. Inter. gib. That you anſwer all the above 
Queſtions : As to the Occaſion and Manner of 
your. coming to the Marquis of Anandale ? And 
what he ſaid to, and demanded of you? And 
what you anſwered ? And what Perſons he named 
to you? And what he required of you, as to 
thoſe Perſons? And what Encouragement he 
promiſed you? And for what Cauſe ? "= 
Anſ. Who brought him to the Marquis of 
Anandale ? Anſwer'd, A Gentleman, whoſe 
Name is Bane, as he believes: And what the 
Marquis ſaid, or aſk'd of him? He will not an- 
ſwer at this Time: And what Perſons the Mar- 
quis named to him? Anſwers, He is not to name 
them now. And what he did require of you, as 
to 
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to theſe Perſons? Anſwers, He cannot anſwer 
that juſt now : And what Encouragements he did 
promiſe him? Anſwer, He will not tell that at 
this Time. | 


10. Inter. lotb. What moved you to go to 
Duke Hamilton, or to write to him ? Who ad- 
viſed you to do ſo ? Who introduced you ? And 
what ſaid you to him, when you gave him the 
Writing? And if it was ſign'd by you? And 
what the Wkiting did contain? And what you 
remember of the Contents thereof ? And if you 
ſhew'd it to any other Perſon; and to whom ? 
And what his Grace ſaid to you about it? And 
if you was with him oftner than once, about this 
Matter? And if you acquainted any other there- 
with; and who they were ? And what paſs'd be- 
twixt you and them upon this whole Subject:? 

- Anſ. He will anfwer no Queſtions as to the 
Duke of Hamilton, at this Time. 


The Examination being over, the Lords of 
the Council found, That his refuſing to anſwer 
the Interrogatories put to him, was againſt Law; 
and an high Contempt of the Board; and de- 
ſerved a ſevere Puniſnment: And yet, notwith- 
ſtanding of their juſt Deteſtation of the Man's 
Villany, their Moderation and Patience were 
ſuch, that they did not proceed to Cenſure till 


they had call'd him before them once more. Then 


he was told, that if fe continued to refuſe an- 
ſwering to the interrogatories, according to Law, 
they were obliged to inflict a Puniſhment ade- 
quate to his Crime. And the Queen's Advocate 
told him, he would proſecute him upon the Sta- 
tute of Leeſing- making, and common Grounds 
of the Law againſt Detamation and Calumny. 
While Baillie ſtood thus mute to whatever was 
aſk'd him in Council, the Duke of Hamilton gave 
in a Petition to the Board, repreſenting, That he 
had inform'd the Lord Juſtice Clark of the Let- 
ter he had received from Baillie; and deſired, 
that the Letter might be read to Baillie in Coun- 
cil; and that Baillie may either own, or deny it 
to be his Wiiting. On the Twenty-fourth of 
February, the Iudictment was brought againſt him, 
in the Name of James Duke of Qurenſbury, Prin- 
cipal Secretary of State, Wilkam Marquis of Anan- 
dale, Preſident of her Majeſty's Council, and 
the Queen's Advocate for Her Majeſty's Intereſt ; 
to the following Purpoſe. POOP: PP e 


The INDICTMENT. 


F where by the Laws of this, and all 
other well. g rvern'd Realms; The Inventing, 
Making, and Utter ing, by. Writ, or otherwiſe, of 
 Lyes and Slanders, to the charging and defaming f 
any Perſon; and eſpecially of Perſons of the. bigh- 
Quality, and greateſt Truſts and Offices in the 
ngdom; and in Matters of the higheſt Import- 
ance z not only touching their Honours, Lives, and 
Fortunes; but tending to miſrepreſent them to, and 
raiſe and endanger. Diſcord betwixt Her Majeſty and 
them: As alſo to raiſe Jealouſies and Diſcords, and 
to occaſion moſt dangerous and pernicious Conten- 
tions betwixt them and the other Peers, of the 
moſt eminent Quality within the Kingdom, are 
Crimes of a high Nature, and ought to be moſt ſe- 
verely puniſhed, like as by the Alls of Parliament 
following, it is Statute and. Ordained. in Manner 
Aſtermention d, viz. By the Af Ja. I. par. 2. cap. 
43. That all Leeſing makers, and Tellers of 
Yor, VIII. 


them, which may endanger Diſcard betwixt the 
King and his People, ſhall be challeuged by them 
that Power has, and tyne Life and Goods to. the 
King. And by Ad Ja. Vth, par. 6. cap. 83. The 
aforeſaid Act is Ratified and Approven, and Or- 
dained to be put in Execution in all Poiots: 48 
alſo the ſame is again ratified iy ſeveral ſubſequent 
Aeis of Parliament; ſuch as. Ja. VIth, par. 14. 
cap. 208. And Ja. VIth, par. 201 cap. 9g. Aud 
laſtly, by the Laws, both, of . this, and all other 
Realms, To Inform againſt, or - Slander, or Accuſt 
Perſons as abominable Suborners and Solicitors of 
others, to Accuſe, or Bear Witneſs again Perſons 
of - the higheſt and beſt Quality, of the moſt wicked 
and horrible Crimes and Treaſon, and Leeſe-meking 
againſt the Queen and the Kingdom, is a Scandal and 
wie ed Crime of the Higheſt Nature, and ought 10 
be moſt ſeverely puniſhed. Nevertheleſs, it. is of 
Verity, That David Baillie, Brother to Captain 
Robert Baillie, of Mannochall, and now Priſoner ' 
in tbe Tolboth of Edinburgh; ſhaking off all Re- 
gard to Truth, Honour, and Honey, and to Her 
Majeſty's Laws and Authority ; and with. a moſ 
pernicious and wicked Deſign, (as the Matter itſelf - 
declares) to engender Diſcard betwixt Her "Majeſty 
and Her beſt Subjects: As alſo to raiſe Contentions, ani 
Inflame and Incenſe them one againſt ibe other, 
by moſs avominable Lyes. and Slanders; did» upon 
one or other of the Days of December, 1703; and 
more particularly, upon the 224 Day of the ſaid 
Month, take upon Hand, to write a- moſt Falſe, 
Scandalous, and Abominable Information, by | way 
of Miffrve Letters, diretied to his Grace the Duke 
of Hamilton: Which Letter, whereaf the Subſtance 
above rehearſed, and a Copy herewith given, as u 
Part of ibis Libel, the Principal put in the Clerk of 
the Conncil's Hand, where David may freely ſee it, 
1s @ moſt groſs, abominable, and defamatory Lye, 
tending to raiſe Diſcords, and the. greateſt Miſchiefs 
that can be imagined. Like as the ſaid David bad 


the wicked. Confidence, after having Written and 


Subſcribed this Letter with his own Hund; at can 
be proven by comparing the ſame with other Writs 
under his Hand be gave in to the Committee of the 
Council, and are likewiſe in the Clerk of the Coun- 


 cil's Hands, where he may ſee them z to give or ſend 


the ſame to the Duke of Hamilton, who received it. 
And further, when the ſatd David acknowleds 


before the Committee of the Council, That be had 


given a written Information to tbe Lord \ Juſtice 
Clark, Informer, whom be knew, as be ſaid; tobe 
the Cauſer of bis Impriſaument : And dgfired both 
the Lord Juſtice Clark to ſhew both his Informer, 


and communicate the Information, as David's De- 


claration to the Earl of Eglinton (whereof. a Copy 
is alſo given ts bim, with this Libel, and the Prin- 
cipal in the Cler s Hands for: bim to ſee, ) bears : 


And the Juſtice Clark had named the Duke of Ha- 
milton for his Informer : His Grace was.\pleaſed, 
when defired by Two of the ſaid Committee, to en- 
bibit and give up the ſaid Principal Leiter upon the 
Clerk's Receipt, on an atteſted Double: By: all 
which, it is evident, That the. afoteſaid\ David 
Baillie is . guilty, At, and Part, of maſt abominalde 
Leefing-making, and moſt defamatory" Libelling, - in 
Writing and Vending the ſame, as ſaid is: And 
that ' aggravate with all the Pernicions and N 
chievous Conſequences abovementioned. All which: be- 
ing. Found and Proved before the Lords of: Privy 
Council the. foreſaid David Baillie agb 10 be H- 
verely  Puniſhed for the - ſame, with the: Pains ef 
Law, wut leaſt; conform to the 4th Att of the et 
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Her Majeſty's Advocate, which 
when a Proceſs is raiſed at the Inſtance of parti- 
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Seton of this current Parliament, Entituled, Ack 
againſt Leeſing-makers ; in his Perſon and Goods, 
to the Example and Terror of others,” to commit the 
like in Time coming. Wis "63406 

Baillie was brought to his Trial upon this In- 
dictment; and before he came to make his De- 
fence, he judicially acknowledged and own'd his 
Letter to the Duke of Hamilton; which eaſed the 

ueen's Advocate of the Trouble of adducing 
Witneſſes to prove his Hand- Writing. 


Baillie's Anſwers to the Indifiment; 
1. It is anſwer'd for Mr. Baillie, Primo, That 


the Subject of the Complaint being a Matter of 


t Importance to him; and that the Letter 
which is the Ground thereof, making mention of 
a Plot; in relation to which, the Declarations 
and Affidavits of ſeveral Perſons are taken at 
London, that may tend much to the clearing of 
this Matter; of which, at preſent, Mr. Bailke is 
not Maſter, but is in Hopes to recover them : 
Probably they will be ſent down here to the 
Council. And that it ſeems, as yet; there is not 
a full Diſcovery made of the Plot; Therefore he 


. humbly craves, that the Council may refer the 


faid Complaint to the Parliament ; or at leaſt de- 
lay the Proceeding therein at preſent; that he 
may have a Time to recover the Declarations and 
Affidavits, that have been taken at Londen, and 
other Papers, that he is to make uſe of for his 
Defence; and until the Enquiry, as to the Plot, 


de fully concluded. And he humbly deſires, That 


the Council may take the Point to their Con- 
ſideration, in the firſt Place. | 

2. The Complaint being principally at the In- 
ſtance of the Duke of 2ycen/oury, and the Mar- 
quis of Anandale, and only with Concourſe of 
goes of Courſe 


cular Perſons, ad vindicbum privatum : And thefe 
Noble Lords not being preſent to inſiſt in the 
Action, Proceſs ought not to be ſuſtain'd at their 
Inſtance. It being the known and uncontrovert- 
ed Practice, That in all Criminal Actions, either 
intended before the Privy Council, or Lords of 
— Proceſſes are not ſuſtain'd, unleſs the 
Proſecutor be preſent. And the Reaſon is evi- 
dent: Becauſe if he were preſent, the Deſender 
might feek his Oath of Calumny, # he had juſt 
Reaſon to infiſt in the Action; and propound 


ſeveral Objections againſt the Libel, and verify 


them by the Proſecutor's Oath, that he might ex- 
elude the Purſuit. Of which Benefit the Defen- 
der is deprived, when the Purſuer is abſent. And 
Her Majeſty's Advocate hath no Intereſt to pur- 
fue this Action by himſelf ; becauſe it being Adio 
Injuriarum, which is but privets Afio Legis code 
de "injuriarum cuuſa non publici judicii, ſed privato 
continet gueritum; and the Advocate, ratione of- 
Aci, can only purſue Actions ad vindiFum pub- 
licum, but not ad vindicdtum privatum. 

3. The Complaint, in ſo far as it is founded 


| upon the Laws and Acts of Parliament, againſt 


Leeſing- makers, and Tellers of them, is no ways 
relevant to infer the Concluſion Libell'd; be- 


cauſe, as to the 97h AZ Par. 20. Fam. VI. it's 


only of ſuch, who ſhall by Word, or Writ, De- 


(viſe, utter, or publiſb amy foreſaid flanderous or re- 
. proachful Speeches, or Writes of the Eſtate, People, 
or Country of England, tending to the Remembrance 
of the ancient Crues; born in Time of by-paſt 


W 


Troubles * Which does not all concern this Caſe. 
And as to the other Acts of Parliament, they are 
only in relation to Leeſing- makers to the King, 


of his Barons, Great Men, and Leiges; and of 


theſe that makes any Evil Information of the 
Barons and Leiges to the King; but does no way 
concern Leeſing- making, or ſlandering of one 
Subject to another; as is clear from the Acts of 
Parliament mention'd in the Complaint. 

4. If the Duke of Qycenſbury, and Marquis of 
Anandate, ſpoke the Things to Mr. Baillie in pri- 
vate, in relation to the Duke of Hamilton, and 
the other Noble Perſons, which the Libel men- 
tion'd to be contain'd in the Letter; And if ſuch 
Expreſſions, ſpoken of Subjects to a Subject, 
would infer the Crime of Leeſing- making; then 
he behoved to reveal it, under the Pain of being 
guilty of Leeſing-making himſelf : It being ex- 
preſly provided by the 209. A Par. 14 Ja. VI. 
anent Leeſing- makers, and Authors of Slanders, 
which ſatisfies the former Laws about Leeſing- 
making, and further Statutes, . That the Concealers, 
and not the Revealers, ſball incur the like Pain and 
Puniſoment, So that if any ſuch thing had been 
ſaid to Mr. Baillie, he being obliged to reveal it 
by the Law, it was no Crime; and conſequently 
he cannot be liable to any Puniſhment z according 
to that Rule in Law, Lib. 169. de Reg. Jul. Ejus 
vera nulla culpa eſt, cui parere neceſſe fit. 

5. As the Libel is not relevant to infer Leeſing- 
making, for the Reaſons abovemention'd, ſo it 
is not relevant to infer the Crime of Defamatory 
Libelling : Becauſe the Letter was only written to 
the Duke of Hamilton, for private Information, 
non animo injuriand.; as appears from the very 
Beginning ot the Letter; where it mentions, That 
the Noiſe which is every where made of a Plot, 
made him think it his Duty to inform the Duke 
of Hamilton of the Matter of Fact, contained in 
the Letter: And the ſaid Letter was never pub- 
liſhed nor ſpread abroad by Mr. Baillie; ſo that 
it is evident, he had no Deſign to calumniate 
or injure theſe Noble Lords. And it is clear 
from the Common Law, and all Lawyers that 
have written on that Subject, Afionem Injuri- 
arum nunquam competere, niſi dotus & animus in- 
juriandi adſit; quia nec mjuria abſque dolo & animo 
imjuriandi committitur ; which can never be ſaid, 
when a Man makes Diſcovery only for private 
Information. And it's a Rule in Law, That 
non fattum, ſed faciendi cauſam inſpiciendum. Lege 
39. W ar Farts.; |: -; 

6. By the Law and Practice of all well-govern'd 
Nations, Informers of Crimes, whether there be 
Ground for the Information, or not, (for that de- 
3 the Expiſcation, and Trial) ought to 

encouraged ; eſpecially as to Things relatin 
to the Public: So that when any Man offers 5 
inform, or make Diſcoveries, he ought not to 
be puniſh'd as a Leeſing-maker, or a Slanderer, 
albeit he cannot prove what he informs; for, or- 
dinarily, the greateſt of Crimes, ſuch as Treaſon, 

Murder, Theft, or the like, are committed with 
the greateſt Privacy, or Secrecy: And no Man 
commonly uſe to commit theſe Crimes publickly ; 
becauſe then the Probation would be clear againſt 
him. As for Inſtance, If any Man were inform'd 
of a Conſpiracy againſt the Queen and Govern- 
ment, and he ſhould diſcover it, as in Duty he is 
obliged, anti would be guilty of Treaſon if he 
did not; it were moſt abſurd to pretend, that 


be ought to be puniſhed-as a Leeſing: maker, or 
| 1 Slan- 
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| Slanderer, becauſe he cannot prove what he in- 
form'd. And the like in other Crimes, ſuch as, 
If a Perſon. deſign'd to murder, or aſſaſſinate ano- 
ther, and if that Deſign was communicated to a 
third Party, and he ſhould acquaint the Perſon, 
againſt whom the Murder and Aſſaſſination were 
iatendxd.; it were againſt Senſe to think, that the 
third, Perſon, ſhould be liable as a Leeſing- maker, 
or Slanderer, becauſe he could not prove the De- 
ſign: For if that were allow'd, no Perſon here- 
after would ever diſcover any Crime, of which 
they have not clear Proof ; and by this Means, 
the greateſt Crimes ſhould go uopuniſh'd, and un- 
diſcover'd, Whereas, if theſe Crimes had been 
timely diſcover'd by an Informer, they might 
either have been prevented, or the Committers 
thereof brought to condign Puniſhment: 

7, Mr. Baillie being call'd to be the Queen's 
Evidence, and to give Information of what he 
knew in relation to the Plot that was ſo much 
talk'd of; if, when he was examin'd before the 
Cammittee of Council, he had declared all that 
was contain'd in the Letter, upon his Examina- 
tion, it would have been ng Crime; and he could 
not have been thereupon accuſed as a Leeſing- 
maker, or Slanderer. But ſo it is, that the Let- 
ter written to the Duke of Hamilten, being pro- 
duced before the Privy Council by Order of the 
Committee, it was equivalent, and the ſame upon 
the Matter, as if Mr. Baillie had made that De- 
Claration before the Committee. And the Letter 
15 the Earl of Eglinton mentions, he deſired the 

nformation might be produced, which was not 

Verbal, but in Writing; and that it might be 
preſented to the Council, that he might have an 

portunity to own it : And therefore, if he had 
made the aforeſaid Declaration before the Com- 
mittee of Privy Council, as it would have been no 
Crime, -. but- his Duty, to have declared all he 
knew in that Matter, he being call'd as theQueen's 
Evidence; ſo, by the ſame Reaſon, he cannot be 

ilty of an Crime, the Letter being brought 
before the Council, and made publick by Order 
of che Committee, as ſaid is. 17 555 

8. That Mr. Baillie had no Deſign to calum- 
niate theſe Noble Lords, may appear not only 
from a Letter written to him by Mr. Stuart, the 
Duke of Qpeenſbury's Secretary, ready to be pro- 
duced 3 and from what the Lord Preſident of 
the Seſſion was ſo juſt as to acknowledge in a 
Committee of Council, -with relation to what 
Mr. Baillie had then ſignified to them, concern- 
ing the cypher'd Letters mention'd in his Letter 
to Duke Hamilton ; and from ſuch other circum- 
ſtaptial Adminucles as Mr. Baillie ſays he can ad- 
duce z but alſo from his Willingneſs to give his 
Oath af Calumny, That he had no Deſign to ca- 
lumniate'-or injure theſe Nable Lords; which 
ought to be admitted, according to the Opinion 
of the -moſt eminent Lawyers that have written 
on hat Subject; and particularly Carprez, in his 
Prafligue No Criminal. Par. ad. Queſt. 97. Quando 
& quihus caſibus locus non fit attione Injuriarum. 
Numb. geb and 6th. Who is expreſs, That Ad 
Prabatianem quod animum uyuriands quis non ba- 
buerit non reg uiruntur txate plenæ probationes, 
fed ſufficiunt Canjetture & praæſumptiones. Et fi 
Reus . Canjefture Fuditis Intentianem ſuam ſufficien- 
ter .probare ,nequirit, nibilominus tamen conſtanter 
penſeyeret ſe venba animo injuriandi, non protuliſſe 
Juramentum purgatorium deſuper ipft deferendum fi 
det ab allione injuriarum abſoluendus oft; and 


Giules lib. ad. Obſer. 106. And many other Law- 
yers by him there cited. And he mentions it ta 
have been ſo decided in the Imperial Chamber. 
So if Mr. Baillie had been an Accuſer, as he is 
but a private Informer ; yer ſeeing he, is willing 
to give his Oath of Calumny, That he had uo 
Deſign to calumaniate, or injure theſe Noble Lords, 
it ought to Liberate him from the Imputation of 
a Leeſing- maker, and Slanderer, according to 
Law, and conſtant Practice in ſuch Caſe. 
| In Reſpe& whereof, c. 


To theſe Anſwers, it was reply'd by the 
Queen's Advocate, and the Council tor. the Dukę 
of Queenſbury, and the Marquis of Anandale, as 
follows: | ; 

That the Firlt Two Anſwers are in the Nature 
of Dilators: And as to the Firſt, it was reply'd, 
That the Ordinary Judicatures are competent 
and proper to determine all Actions and Suits, 
that can ariſe among the Subjects; and there lies 
no Actions in the Firſt Inſtance, cognizable by 
the Parliament. And even in the Second Iaſtance, 
upon Appeals, or Reviews, there lies no ordina : 


nothing but a private Proceſs for a Defamation ; 
For Mr. Baillie had not mention'd one Word of 
either Inſurrection, or Invaſion ; albeit, the Warr 
rant had been obtained from the Queen, under 
the ſpecious Notion that he was capable of 
making great Diſcoveries of the ill Deſigns, in 
relation to the Inſurrection and Invaſion; But 
his Diſcoveries were calculated for private Quar- 
rels, and not for publick Uſe; and by. the Law 
and Cuſtom of Scotland, the Privy Council is moſt 
competent to cognize, and give Redreſs in ſuch 
Matters. 

It was reply'd to the Second; That no Law, 
nor fixed, Cuſtom, had made it neceſſary, that 
Complainers ſhould be perſonally preſent : And, 
in ſome Caſes, it had been found, that it was nog 


neceſſary, And the Duke Ryrenſoury, and 
Marquis of Anandg/e, being neceſſarily abſens 
upon Her Majeſty's Call for the Publick Service, 


it were unreaſonable not to allow them to yindi- 
cate their Honqur and Reputation. Although 
the Queen's Advocate cannot purſue in the Name 
of private Parties, without their Conſent and Al- 
lowance ; yet, in this Caſe, both the Doke of 
Rueenſtury, and Marquis of Anandale, ſent down 
their Declarations, in relatjon to this Matter: 
In which they do inſiſt, that it may be tried and 
puniſh'd ; which is more than ſufficient to inſtrust 
their Warrants and Concyrrence. And it is a 
frivolous Pretence, That it they had been pre- 
ſent, Mr. Baillie might have aſk'd their Oaths of 
Calumay ; that is, if they had Reaſon to deny 
what was contain'd in his Letter, or to inſiſt in 
this Proceſs, For, beſides the Abſurdities anfl 
Improbabilities in the Letter, Mr. Baillie never 
pretended to have their Oaths of Calumny; nor 
does the Law allow any Oath of Calumny to be 
aſk d, in relation to a Crime, as Bribery and Sub- 
ornation of Witneſſes; Nam nens tenetur jurare 
in ſuam lunpitudinem. So that there is not the 
leaſt Reaſon to demurr upon the Dilators. 2 
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As to the Firſt and Second Perremptors, which 
are ſtated the Third and Fourth in the Defence; 
it is reply'd, That the Complaint is founded up- 
bn Two diſtin& and ſeparate Grounds, viz. Lee- 
ſing-making, which is generally underſtood to re- 
late to the Sovereign, the Eſtates of Parliament; 
the Great Men and Miniſters in the Government: 
So this Complaint from the Duke of Queenſbury; 
and Marquis of Anandale, is well founded on 
theſe Laws: And albeit, by the Act in the laſt 
Seffion of Parliament, the Laws, in relation to 
Leeſing-making, being too general, were re- 
ricted from Treafon, or from Puniſhments in- 
ferring the Loſs of Life or Limb: Yet it is ex- 
preſly declared, That the Laws do ſtand good, 
and the Crimes are puniſhable by an arbitrary 
Puniſhment ; that is, Fine, Priſon, Pillory, and 
Baniſhment. 

The other Ground upon which the Complaint 
is founded, is competent in the Common Law to 
every Subject againſt Defamation and Calumny. 
And in this Caſe, the Quality of the Perſons, of 
the Dignity of their Offices, are only brought in 
as Aggravations of the Crime: And whereas it 
is' pretended; that by the Laws againft Slanders 
and Leefing-making, the Hearers are bound to 
reveal; and are puniſhable if they conceal ; that 
does only relate to Leeſing- making and Slander 
on the Sovereign, and the Eſtates of Parliament; 
and while Leeſing- making was Treaſon, and con- 
ſequently the concealing of it was Treaſon: But 
now, when it is neither Treaſon, nor infers a Ca- 
pital Puniſhment, there is no Danger of the con- 
cealing, eſpecially when it relates only to Subjects 
and private Perſons. And if the Law had obliged 
Mr. Baillie to have reveal'd, yet that could be 
only to the Government; and to have reveal'd to 
a particular private Perſon could never have ex- 
cuſed or ſecured Mr. Baillie, if he had been oblig'd 
to reveal; as indeed he was not. 

It is replied to the Fifth, That in Law and 
Reaſon, an Information given to a private Party, 
_containing a Slander and Defamation, is always 
taken in Malam pariem & ex animo Injuriandi. 
Whereas, when Perſons inform a Government, 
make Oaths, or Declarations, being call'd there- 
to by Authority, it is always taken in Bonam 
partem, and believed to be the Mind and Senſe 
of the Informer, who is in his Duty, or by Force 
of Law obliged to make a Declaration or Dif- 
covery. | 

It is reply'd to the 6th, That it is indeed the 
Intereſt of the Publick, that Perſons in their Duty 
declaring Truth, revealing, or diſcovering Crimes, 
ſhould be ſafe, though they are not able to 
prove what they ſay ; becauſe moſt Crimes are 
pe etrated privately : But this holds only when 

iſcoveries are made to the Government, when 
they be forced to declare by Interrogatories, or 
Queſtions put to them by Authority,; in which 
Caſe, every Subject is bound to anſwer; and fo 
it is no officious, or ultronious Act. And there- 
fore the Declaration, or Diſcovery, is preſumed 
to be Dutiful, and to be True; and except ſuch 
Declarations and Teſtimonies were re- argued in 
a Proceſs of Perjury, and proved to be falſe, 
the Parties cannot be quarrelled for what they 
have diſcovered to a Government, or declared 
by Force of Law: But where Informations are 
given to private Perſons ultroniouſly-and offici- 
ouſly; ip ing to the Perſons concerned, to 
endanger Strife; there the Informer is upon his 


> 


Hazard, either to make Good what he has ſaid, 
or to be liable in Puniſhment as a Calumniator; 
becauſe there was neither Duty, nor Neceſſity, 
that obliged him to inform; and if he has done 
it voluntarily and petulantly, he is obliged either 
to make it Gobd, or ſuffer for it. 

It is replied to the 7rh; That by the former 
Anſwer it is plain, That Baillie is not in the 
Caſe of the Queen's Evidence; as to this Letter, 
becauſe he had voluntarily ſign'd and delivered 
the ſame to a private Party, a Month before the 
Queen's Order to apprehend him: | 

It was replied to the laſt, Let Mr. Baillie ſay 
now what he pleaſes, That what he inform'd was 
not ex anime Calumniandi, but only to inform 
the Duke of Hamilton, fine fraitde & dolo, can- 
not paſs ; becauſe in private Informations, dolus 
& culpa ſemper preſumitur, If the Informer can- 
not prove, or make Good what he had ſaid; 
and it is true; That Calumny being a Crime, 
cannot be committed ine dolo; or ill Defign : 
But the Law ſays, lata culpa equiparatur dolo; 
Therefore if that Charity could be given to 
Baillie, That he had no ill Deſign, and was only 
impoſed upon, or befool'd ; yet that Folly is fo 
— that in Law and Reaſon it muſt be con- 

ucted equal to an ill Deſign; for if any Body 
will reflect upon the Letter itſelf, they will find 
it ſtuff'd with Virulence and Malice. 5 

Upon a full Hearing of both Sides, there be- 
ing Thirty-one Privy Connſellors preſent, Baillie was 
found Guilty of Defamation; Talea Infamous, and 
baniſh'd the Kingdom for Life; without one contra- 
dictory Vote; and Sentenc'd to ſtand in the 
Pillory by a Majority; | 1's 

June 21, 1704. A Petition was read in the 
Parliament of Scotland, of David Baillie, Priſo- 
ner in the Caſtle of Sterling, by Sentence of the 
Council, for accuſing the Duke of Queen/tary and 
the Marquis of Anandale, of a Deſign to ſuborn 
him againſt the Duke of Hamilton, the Duke of 
Athol, and others, in relation to the Plot, pray- 
ing to be ſet at Liberty, which was ted, upon 
his finding Bail, to appear before the Parliament 
when call'd. 


The ſeveral LETTERS relating to Baillie 

and the Plot, mentioned in the foregoing Pro- 

ceeding. 5 
Letter to the Dutcheſs of Queenſbury. 


Madam, May it pleaſe your Grace, 5 


40 AST Night I was in a Place, where the 
. Company was talking of ſome Letters 
« that were fallen into his Grace my Lord Com- 
« miſſioner's Hands, that no Body could read 
« almoſt: But a Gentleman, may it pleaſe your 
«© Grace, immediately replied, I am ſure I know 
« one that can. Madam, ſaid he to me, he is 
« a Kinſman of yours. I aſked him who it 
« was? and he whiſpered me, Mr. David Baillie, 
« to whom I __— (continued he,) the Let- 
„ ters was for; for all their being directed to 
« David Lindſay : Nay, Sir, ſaid I, I can hard- 
« ly think that, for many Reaſons, and parti- 
« cularly, becauſe I think Mr Baillie has more 
« Wit than to be brought into a Plot: Yes, 
«© Madam, ſaid he, I agree with you, he has a 
„ great deal of Wit; and that is not all, for 
« he is very ſober; he never was drunk in his 
« Life-time; and that is a Quality makes any 
| u C — Perſon 
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« Perſon both to manage and conceal his 
« Buſineſs: And I do aſſure you, Madam, faid 
« he to me, I do think there is no Perſon fo 
« fit to carry on a cloſe Deſign, as Mr. Baillie; 
« for though I know there has been nothing 
« done this Ten Years or more, from the other 
« Side, but what he has been acceſſary, or privy 
« to; yet I could never, notwithſtanding of my 


« Religion, and Intimacy with him, diſcover 


« whether he was ſo engaged or not, but, that 
« I knew it perfectly well from another that 
« js concern'd, that I hope to ſee in a Week or 
« two; then I ſhall know the Meaning of theſe, 
« Letters. Soon after that, May it pleaſe your 
« Grace, I went to call for Mr. Baillie, where, 
near his Door, upon the Stairs, I met, or ra- 
« ther found ſtanding, a Black, who I have ſeen 
« in a Red-Coat Laced; but he was then in a 
« dark Gray. I went to the Door, knocked 
„ and went in, and enquired for Mr. Baillie; 
« the Maid told me, He was not within; then 
« ſaid J, I will go into his Chamber, and fit 
„ down and cool my ſelf; and ſo was going, 
« but the Maid ſtopped me, and prayed me to 
« walk in to her Miſtreſs; who told me, I 
« muſt excuſe the Maid; for to tell me the 


« Truth, Mr. Baillie was within, and a Gentle- 


„ man with him; but had given Orders to ſay 
«he was out, becauſe he was to be buſy; ſo 
« prayed me to fit down there a little, which 1 
« did; and after ſome Time, what I had heard, 
„ which was a great deal more than what was 
t fit to ſay here, becauſe it mentioned the Per- 
„ ſon, who I fancy the Black I fee upon the 
«* Stairs, belongs to, gave me the Curiolity to 
&© aſk, If they knew who was with Mr. Baillie? 
« They ſaid, No. Dear me, ſaid I, how fright- 


« ed was I juſt now, when I met the Black up- 


on the Stairs! What, does he belong to the 
« Gentleman that is with Mr. Baillie? I do 
© not know, ſaid the Miſtreſs, but I ſee a Black 
© came in to Mr. Baillie this Afternoon; and it 
« is very like he came to ſee if he was within; 
« for I heard Mr. Baillie ſay, as he went out, 
« Give my Service, and I will wait my ſelf until 
% he comes; and ſo he walked up and down the 
« Entry for above Half an Hour, and then the 
% Gentleman that is ſtill with him, knocked, and 
„% Mr. Baillie let him in himſelf; and as ſoon as 
* he had carried him in, he came out and faid, 
I am not within to any Body; this is all I 
% know, faid ſhe : So I was obliged to go home 
„% without ſeeing of him. But I could not be at 
% Eaſe till I fee him, and fo I found him this 
« Morning writing, but I know not what; yet 
« it ſerved to increaſe my Suſpicion, for after 
„he had done writing, he put what he had 
« wrote into a Play-Book, and roll'd it up hard, 
« and tyed it with a Pack-thread, and ſealed 
« jt; and in leſs than Half an Hour, which was 
„% Ten o'Clock, there came a Man who I have 
« ſeen alſo in a Red Livery Laced, with Good 
% Morrow, Sir, I come for Cowley, if you think 
* fit to ſend him. No, anſwered Mr. Baillie, 
« I cannot ſpare him: But there is a Play will 
« divert as well; and they may either keep it, 
& return, or burn it as they pleaſe; ſo away 
« went the Man, who was in black; and ] ſaid, 
„% What Man is this? But Mr. Baillie waved 
% anſwering, and talked of the Weather, and 
indifferent Things; ſo I had no other Way 
« left to ſatisfy my Curioſity, but to call out, 
Vor. VIII. 


Napy, now I believe all I heard Yeſterday of 
you, Mr. Baillie : Pray, what was that, ſaid 
** he? Why, That you are a Plotter; and ſo 1 
told him all, and what Suſpicion his being 
* ſhut up with him I fancied the Black belonged 
to; and his ſending away Writings under the 
** Covert of that Play: He only ſmiled; and 
* ſaid, I think it is certain, there will no Body 
*© that knows me, believe me a Plotter; for 1 
have not a Head for that, and I know nothing 
of any Letters at all, nor of any Body that 
would write to me, that need to do it ob- 
* ſcurely : But if they did, I ſhould not trouble 
any Body to explain them; neither, if I were 
capable, ſhould I give my ſelf the Pain to 
unlock any other Perſons Letters: So I do not 
** fee how it concerns me at all; for that Gen- 
„ man's Weakneſs that was pleaſed to give 
„ me ſuch a Character, as he believed, I 
** pity him for it if he deſigned it kindly ; if 
* otherwiſe, I deſpiſe the Impertinency of it, 
as being altogether groundleſs, as your. Suſ- 
** picion is, Madam, faid he: And no doubt, 
** whatever's contain'd in thoſe Letters, is very 
** well knowa before this Time; for I believe it 
is only a Trick to amuſe the People with an 
* Apprehenſion of a Popiſh Succeſſor, that 
they may, with the more Eaſe, bring about 
the Deſign of having Hannover declared here, 
* as in England. And this, I ſuppoſe, is Mr. 
* Scott's Plot, and his Father-in-Law, the 
** Queen's Advocate, and the reſt of our Courti- 
** ers, excepting his Grace the, Commiſſioner; 


Madam, ſaid he, I except him, not becauſe 
he is Commiſſioner; but becauſe he is the 
** beſt, if not the only good Man amongſt them. 
For tho' I am no Courtier, I go ſometimes to 
** ſee them Sup; but the Dutcheſs looks always 
* ſo hard at me, I believe I ſhall go no more. 
At firſt when I obſerved her Grace looking fo 
«© at me, I thought it might be becauſe of my 
** Cloaths, or my Stockings, being ſometimes 
„ Pink-colour'd, or blue, which are too youth- 
ful for me; but that I find is not the Thing: 
For the laſt time I war there, her Grace till 
* looked, tho' I think there was nothing re- 
markable, or very monſtrous about me. But 
I am apt to imagine his Grace, the Commiſ- 
„ ſioner, knows me again; which I wonder, 
conſidering he never ſaw me but once, and 
„ that was at Night, and I was in my own 
Hair; and ſo had ſhewed me to the Dutch- . 
* eſs; and ſhe wonders I come there. Why, 
* faid I, ſhould ſhe wonder at that? Nay, that 
* I cannot tell, ſaid he; except it be, that 
„Somebody has done me the Favour, to let 
the Duke of Queenſbury know, or at leaſt be- 
« lieve, I could do him ſome manner of Service 
<* laſt Winter, while I was at London: And his 
Grace was pleaſed to ſend for me by Mr. Ste- 
« art. But tho' I imagined what it was, yet I 
* ſeemed ignorant, becauſe I could not have 
e done what would have been of Service to his 
% Grace, without injuring others; tho? for what 
&© know, I might as well have done it as not. 
« Nay, ſaid I, if it be ſo, Why do you not do 
« jt ſtill? No; that Time, fays he, is paſt: 
« Not but that I know what would be of more 
« Service to his Grace than that would have 
e been, or any thing elſe that can happen to 
„ him, Pray, for God's fake, tell me what that 

Ff | we 


Nay, it is well, faid I, you except him. Yes, . 3 


* 


- 


4% js, faid I, No, no, Madam: Said he, have a 
Care of that: It is not for you, or any Wo- 
& man to know that; without it were the Queen; 
nor any Man, except it were the Queen's 


„ Commiſſioner, And if he knew, his Enemies, 


„J think, would have a cold Coal to blow at. 
« But, Madam, we have ſaid enough of this: 
« So, and it pleaſe your Grace, I ſtay'd ſome 
Time longer; then bid adieu; and was no 
* ſooner got home, but I undertook to give 
* your Grace this Trouble; which I have 
« done with all the Exactneſs my Memory 
« would ſerve me, and which I thought my 
« ſelf oblig'd from Two Powerful Reaſons. 
« Firſt, I have the Honour to be of your Grace's 
* Country; and the next, I have received many 
& extraordinary Civilities from your Grace's 
«* moſt Noble and Incomparable Brother, my 
« Lord of Burlington: And therefore if your 
« Grace thinks fit to take Notice of this, 
„ hope you will order it ſo, that Mr. Baillie 
may not ſuſpect me, for having given your 
« Grace any Intelligence; for that might 
prove of very ill Conſequence to me, being 
* a Stranger, if your Grace ſhould intimate 
this to any Perſon but the Commiſſioner, 
« who, no doubt, will certainly find it turn 
© to account, to gain Mr. Baillie. He lodges 
« at Mrs. Arbuthne!'s, in Kennedy's Cloſe, near 
„the Tonne. 


May it pleaſe your Grace, 


Jam your Grace s, &c. 


About the 11th of OZcber, the Day before 
the Marquis of Anandale left Scotland, to attend 
Her Majeſty upon a ſpecial Call, there was a Let- 
ter directed to him, writ in the ſame Hand with 
that to the Dutcheſs of Queenſbury, Signed Char- 
lolte Conſtable, in the following Words, viz. 


LET T E R% the Marquis of Anandale. 


My Lord, 
* HE Deſire I have to ſerve your Lord- 
= ſhip, puts me upon giving your Lord- 
„ ſhip this Trouble; which is, in few Words, 
„ to let you know, my Lord, That one Mr. 
« Baillie has it now in his Power to do an 
e extraordinary Piece of Service, to the Advan- 
„tage of the QUEEN's Affairs, and your 
« Lordſhip's Intereſts, which to me ſeems in- 
« ſeparable : Therefore do not flight the Ad- 
« vice of her that loves you, and wiſhes your 
« Proſperity and Glory; but ſend for Mr. Baillie, 
„ who is truly, to do him Juſtice, a Perſon. of 
„ great Merit and clear Senſe, and gain him to 
* be yours. And tho' I muſt not be icu- 
* lar at this Time, my Lord, yet I will tell 
„ you that he is able to adviſe you of what 
« will put the Queen's Enemies and your own 
into your Power, and for ever defeat their 
„ Deſigns. I think I need ſay no more, the 
Queens Service and your own Intereſt, . are 
„ ſufficient Perſuaſives to Diligence and Care; 
only I am to beg of you, my Lord, not 
% to ſay any Thing of this Intimation that I 
% have given your Lordſhip, to any Perſon ; 
« for 1 pos you need not want a Pretence 
* to ſend for Mr. Baillie to come to ſpeak to 
« you; and I have as little | Reaſon to doubt 
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e but your Lordſhip, if he comes to you, will 
c take all the kind and friendly Ways to gain 
* the Point: To make which the more eaſy, 
4 you may tell him, You know very well, that 
eat this very Time, there is Deſigns carrying 
* on both in England and Ireland, as well as in 
Scotland: And though you do not know all 
© the Particulars, and Perſons concerned, yet 
% you know that he does; and that is not all, 
* for your Lordſhip may intimate that you 
„know that my Lord D=—=4, the Night be- 
fore he went out of Town, came to Mr. Bailhe's 
Chamber about Ten o'Clock at Night, and 
„ ſtaid till Eleven; at which Hour came a cer- . 
* tain Duke, and a little after, another Titular 
© or Pretended Duke in Women's Cloaths, and 
„ ſeyeral others, to the Number of eleven Per- 
& ſons; and ſtaid till about Four o'Clock in 
* the Morning. This Hint is ſufficient to your 
*« Lordſhip, for you muſt manage all with Se- 
* crecy and Caution, and give no Alarm b 
* Unkindneſs, or Violence, Now, my Lord, 
J am to tell your Lordſhip, Mr. Baillie lodges 
e the very firſt Cloſe above the Sign of the Sun, 
& on the South-ſide of the Way, at one Mr. 
&« Killies. I am, my Lord, your Lordſhip's un- 
© known, but moſt loving and - hearty Well- 
« wiſher, and moſt humble Servant, 


© Charlotte Conſtable. 


The Letter directed thus: To the Right Ho- 
nourable the Marquis of Anandale, Lord Preſident 
of Her Majeſty's Privy Council. And in a Cover 
directed to Mr. Campbel, at the Marquis of Anan- 
dale's. And wrote within, Sir, Deliver the in- 
cloſed immediately to your Lord. 


Upon the 22d of December, Baillie, after he 
had n at the Lord Belbaven's, came to the 
Duke of Hamilton's Lodgings, where he de- 
livered a Signed Declaration, by way of Letter 
to his Grace, in the following Words : 


Elinburgh, Decemb, 229, 1705, 


May it pleaſe your Grace, 5 
» HE Noiſe that is every where of a Plot, 
2 makes me think it my Duty to inform 


* your Grace what happened to me, during the 
« Jaſt Seſſion of Parliament; which, in a few 
„ Words, was this, The Duke. of Queenſbury, 
* then Commiſſioner, ſent for me, (but by 
* whoſe Inſtigation, I never able to learn, ) 
and after a great Profeſſion of Kindneſs, and 
« Declaration of Readineſs to do me Service, 
* his Grace did alledge, That he had it from 
very good Hands, that there was Deſigns car- 
* rying on in Scotland, England, and Ireland, to 
© ſubvert the Preſent Government, and to re- 
* ſtore the Prince of Wales; and as he alledg'd, 
J was not Ignorant of them; ſo that he hoped 
* and entreated me for his Sake, as well as my 
„ own, and above all, for the Preſervation of 
* Her Majeſty's Perſon and Government, to 
* let him know the whole Matter. To which 
* Demands, I was obliged to anſwer, though not 
« without Surprize, and extreme Confuſion: 
* Yet Truth, which 1 hope ſhall ever guide me, 
© obliged me to declare my own Innocence, and 
% my Ignorance of all ſuch wicked A 
. . * "66 ut 
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But the Duke of Queenſbury ſtill infiſting, 1 
was obliged to offer to withdraw ; but when 
I was going, he called me back from the Door, 
and bid me conſider his Kindneſs to me, for 
he had now not only offered me his Service, 
but his Perſonal Friendſhip; and defired me 
to think well what I did, for he would not ſeave 
me ſo; which indeed I found to my no ſmall 
Mortification, for a few Days after, he ſent 
Mr. Stewart, the ſame Gentleman that he had 
employed to bring me to him before; and Mr. 
Stewart having left the Room, the Duke went 
to his Cabinet, and as he was opening it, told 
me, He would ſhew me a Rarity ; but having 
ſearched ſome. of the Drawers of his Cabiner, 
he ſeemed as if he had been ſurprized, and ſaid, 
he believed he had left what he look'd for, 
with his Wife, and had forgot; ſo he went to 
the Door, called, came back again, and fat 
down, and would needs, whether it was Rea- 
ſon or not, force me to do the like: And then 
he told me, He had a mind to ſhew me three 


Letters, that were carried by the Miſtake of 
the Poſtman, to a wrong Perſon, that it ſeems 


was of the ſame Name; that no doubt they 
contained Matters of dangerous Conſequence 
againſt the Government: Juſt as he had ſaid 
that, Mr. Brown, that is his Valet de Chambre, 
came and whiſpered him, and when he was 
gone, the Duke told me, That the Dutcheſs 
had let the Preſident of the Seſſions carry away 
the Letters; but however, ſaid he, I know ve- 


ry well, you know what is in them, and more 


too. Which when I replied, It was impoſſi- 


ble, having never ſeen them: He ſmiled, and 


faid, I will warrant you do not know nothing 
of my Lord Number Three, or Seven, nor 
Phirlotheus : Not indeed, my Lord, I anſwer- 
ed, I know nothing of what your Grace means. 
Then you do not know Duke Hamilton, my 
Lord of Athel, nor the Chancellor; nor never 
fo much as heard of my Lord Drummond, Bei- 
haven, nor my Lord Tarbat, nor Blantyr: : 
Well, well, ſaid he, Mr. Baillie you will ſay 
nothing to me, but you ſee I am not fo igno- 
rant, as you take me to be, for I know very 
well who are Penſioners to France, and who 
are not; Nay, I know ,my Lord of Athol, 
and your Convert, the Chancellor, is amongſt 
the firſt of them now, tho* may be they have 
not been ſo long as your great Duke of Ha- 
milton, Mareſchal, and Belhaven, for I know the 
Duke of Hamilton has been ſo theſe many Years. 
But when J again, and again afferted the Truth, 
That I knew nothing of all that, and that if 
your Grace, and all the reſt of the Noblemen 


named, were as ignorant, and as innocent 


as I, certainly they were miſrepreſented to his 
Grace, for they were generally believed to 
be the beſt Men of the Nation: At which he 
cryed out mightily, and told a great many 
wicked Things that had been done by your 


Grace, as he pretended : But I will not now 


trouble your Grace with a Relation of them 
at this Time, deſigning, if it pleaſe God I 
live, to publiſh_the whole Conference at large, 


both to ſatisfy my Conſcience, and Country, 
of the Duke of Queenſbury's Practices to gain 


me to make the moſt horrid of all Lyes, and 
the moſt dangerous; for he offered me great 
Preferments, and Money, even what I pleaſed, 
if J would but, as he termed it, tell the Queen, 
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what he would tell me; for it ſeems, I would 
force him to be plain with me, becauſe I would 
not underſtand. But if I would go to the 

veen, and tell her Majeſty, That Duke Ha- 
miton, Athol, the Chancellor, and the above- 
named Lords, are actually Penſioners to France, 
and that they had a Publick Bank, and Mana- 


gers for buying up Arms, and other Stores of 
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War; then he would not only promiſe, but 
perform. And if I could undertake this, then 
he would immediately let me ſee a Liſt of all 
thoſe he would have brought into the Plot, 
and he would ſwear never to let any Perſon 
know, but that it was a real Plot: And that 
I had made the Diſcovery firſt ro him ; and 
that he had ſent me to the Queen : I ſay, pro- 
vided I would fay after him, and ſwear to it. 
Your Grace may imagine, I was not a little 
put to it for an Anſwer, and, as I remember, _ 
it was this: That I thought his. Grace's Ad- 

vices were certainly the beſt, where there was 
a real Plot: But for a Perſon to ſwear a Lye 
to the Queen, upon Perſons that were altoge- 
ther innocent, ſo far as I knew, it was what [ 
hope, that I ſhall never think of, but with 
Trembling, and Deteſtation : Bur if any thing 
occurred to me, the Diſcovery of which might 
be a Service to the Queen, or my Country, 
none would be readier than my felf. This, may 
— — your Grace, I thought fit to adver- 
iſe you of, being a ſhort Abridgment of what 
paſt *rwixt the Duke of Queenſbury and me. 
But it ſeems to me, he having failed in his 
Attempt on my Integrity, employ'd the Mar- 
quis of Anandale, on the ſame Deſign; who 
did, to do him Juſtice, uſe me after another 
manner. For having got me into his Clutches, 
if I may ſpeak ſo; for he ſent for me the 
very Day before he went to London, and would 
not part with me, he ſaid, till I went to Lon- 
don with him, to let the Queen know how 
well ſhe was ſerved by the Duke of Athol, 
who, he knew, had been at my Chambers 
with your Grace, in Women's Cloaths, and 
that there came there, all that I named before, 
and my Lord Drummond, and Jerviſwoed, and 
ſeveral others, to the Number of Eighteen: 
And that there they treated of bringing home 
the Prince of Wales, and all that was neceſſa- 
ry for ſuch an Enterprize. To which, when 
I anſwered, there was never any ſuch Meet- 
ing, he ſaid, we ſhould underſtand one another 
better, when we got into EAN Ground: 
For he thought it was unneceſſary to tell me, 
That I muſt not only ſay there was ſuch a 
Meeting, but ſwear it; which if I did, I would 
have it in my Power to make my ſelf for ever, 

and might be an Officer of State, before I left 
London again. But when I reply'd, that I was 
not fond of ſwearing a Lye, and that it was 
impoſſible for me, to bring my ſelf to think of 
ſuch a thing : And that I would not, tho” I 
had never ſuch an Inclination to go to London, 

to go on that Score, therefore I hop'd he 
would excuſe me. But he was ſo far from that, 

he flew in a Paſſion, and ſwore he would be 
revenged. And when he ſee that did not pre- 

vail neither, he fell a Coaxing me again; but 
I thank God, he did not ſucceed that Way nei- 
ther. Let I told him at parting, I was his hum- 
ble Servant; which I really would have been, 


< ſo far as never to have laid open this moſt abo- 


«© minable 


204 54. Proceedings before the rds 


% minable Villany; tho“ ſure nothing could be 
* more provoking, than to be ſent for by People, 
*I had never had Converſe with, nor Obligation 
*© to, nor Dependence upon : And there to be flat- 
« tered with great Rewards, if I would become 
« a Villain, the moſt perjured of all Lyars; but 
« threatned to Deſtruction, if I retain'd my In- 
c tegrity, and Loyalty. For ſurely, let that Set 
* of Men pretend what they will, nothing can 
« be more Diſloyal, than thus to abuſe the beſt 
„ of Queens, and to endanger the beſt of Sub- 
« jects, and indeed the only ſound Part of 
„the Nation: And who, if there were any 
< thing to be attempted, would certainly ſtand 
« by the Queen, and Country, when ſuch Men 
„ as.the Duke of Queenſbury, and Marquis of 
« Anandale, would deſert both. May it pleaſe 
„your Grace, I was ſaying before, I would ne- 
« ver ſaid any thing of this, had not the Noiſe 
of a Plot met me every where, and -I confeſs 
% J had no longer Patience. And I never think 
* of my Silence, but I am ready to die with the 
« Apprehenſions of the Dangers, that the Duke 
„ of Athol, and a great many other Perſons are 
fallen into; which perhaps I might in ſome 
„ meaſure prevented, if I had ſooner given your 
« Grace the Truth of this, that you might have 
e warned the Duke of the Deſigns of his Ene- 

mies, which I hope you will do now, without 
further Delay. May it pleaſe your Grace, I 
% am Your Grace's moſt humble Servant in all 
„ Sincerity and Truth. 

6 | Sic Subſcribitur, 

David Baillie. 


The LETTER 10% the Earl of Eglington, 
Preſident of the Council, pro Tempore. 


My Lord, : 

40 ROM what my Lord Juſtice Clark ſaid, 
40 I find that I owe my preſent Misfortune 
„ to him; and that it was his Lordſhip, that 
. * procured my Confinement, upon the Infor- 
„ mation given him, by whom I know not: 
« But he may pleaſe to know, that I gave no 
« Information to any Perſon, in relation to that 
* Buſineſs that happened to me, from his Grace 

« the Duke of Qucenſlury, or my Lord Mar- 
« quis of Anandale conditionally : for I left it 
„„ to them whom I informed, to make what 
0 Uſe they pleaſed of my Information. So con- 
« ſequently my Lord Juſtice Clark may, with- 
« out the leaſt Scruple, produce his Informer, 
« and He, my Information, which was not Ver- 
« bal, but in Writing. Therefore, my Lord, if 
you pleaſe, this is what I think moſt Honour- 
« able for me; becauſe, as I underſtand my Lord 
« Fuſtice Clark, it was three Weeks, ſince he 
« had Notice of this Buſineſs, but that he de- 
« layed apprehending me, becauſe the Perſon 
« that ſpoke of me to him, did not think it fit 
« to attempt it, till there was a Warrant to ſeize 
© me, becauſe I was a Gentleman, Now, my 
« Lord, I think what he was pleaſed to add, 
* would not have given me the Aſſurance, to 
© have aſſumed that Title to my ſelf, for it is 
« a very glorious One, and it ſhall be one of the 
« chief Studies of my Life to maintain it. And 
e therefore, my Lord, without Prejudice, or 
„ Diſobligation, or Obligation, to either the 
„Duke of Queenſbury, or the Marquis of Anan- 
dale, or my Lord Juſtice Clark: I do plainly 
„ ſay, that whatever Information I gave on this 
Affair, was in Writi and without either 
9 Caution, or Security, "Ge my -own Safety z 


oe 


Lords in Scotland, &c. 2&3 A, 
* which, I think; will by my own Innocence be 
* beſt ſecured to me, not but that I hope all 
«+ Juſtice from the Board, where my Lord Eg- 
„ lington ſits, and ſo do moſt earneſtly beg, that 
« your Lordſhip will be pleaſed, to deſire my 
Lord Fuftice Clark, to ſhow the Information 
« T®have already given; which, I think, will 
* abundantly ſhow how little I regard the Eaſe 
* of my Perſon, when it comes in Competition 
„ with that of my Conſcience, for I will always 
«* ſpeak Truth, through the Aſſiſtance of God, 
* whatever be the Conſequence. Now, my Lord, 
I am really ſo ill, that I am ſcarce able to ſay 
„ any thing of what the Earl of Glaſgow ſeems to 
lay ſome Streſs upon; my not owning readi- 
„ly enough, (as he thinks,) the Signification. of 
% every Word in Mr. Steel's Letter: I will only 
« ſay this, That Mr. Steel, and I, have conver- 
„ ſed long, and very frequently, and with great 
Freedom, but without any other Deſign, than 
to divert and amuſe, with little Jeſts of good 
Humour: For ſometimes Hours to one another, 
* would be all Raillery, after our manner; ſome 
«all Tenderneſs; ſome all Scandal ſome all 
* Gallantry ; ſome all Buſineſs; ſome all Devo- 
tion; and ſome all together, and ſome all Com- 
© mendations, and Services, to the Lord knows 
„ who; to the Acquainted, and Unacquainted. 
« But I cannot think this, or, that if Mr. Szzel 
had named all the People of both Nations 
* that were at Loudon, when I was there, and 
« defired me to give his Service to them all, if 
I ſee them; that there is any thing in this, to 
«* oblige me to deny it, for I think Mr. Steel may 
very freely own any thing he ever wrote to me 
« in his Lite, and I am ſure, I will own any Let- 
« ter [ever wrote to Mr. Steel, My Lord, excufe 
« this, I am ſenſible I have ſtrayed from your 
„ Lordſhip's Orders, but the Reaſon why 1 did 
© ſo, was, becauſe my Lord Juſtice Clark did 
« ſeem to ſay as much, as if it were to ſecure his 
Informer from the Suſpicion of a falſe Accu- 
„ ſer, that I was taken into Cuſtody, fearing T 
„ might either deny, or go out of the Way. 
« As to the denying Truth, I think no human 
Force could induce me to do that: And as 
for my going out of the Way, I had no Incli- 
„ nation, for if I had, I am ſure I have had 
„Time and Opportunity enough theſe - fix 
Weeks to have done that: For upon the very 
« firſt breaking out of the Plot, at leaſt, ſo as 
© to be Publick here, I ſent a written Account 
* of what had happened, which I am fure is 
&« Truth, as to the Matter of Fact, which I am 
„ ſo far from denying, that I deſire your Lord- 
„ ſhip may procure my Lord Juſtice Clark to 
«< preſent the Paper to the Council, if you think 
« fit; tho' I do ſay it was not to his Lordſhip 
that I ſent it; yet it is certain it has been 
* communicated to him; and I deſire to have an 
Opportunity to own it, as well to free the Per- 
« ſon that communicated it to the Juftice Clark 
<« from the Suſpicion of a malicious, or falſe Ac- 
“ cuſer, as to ſatisfy your Lordſhip. To do 
„ which, and to obtain my Liberty again, I will 


do every thing becoming a Chriſtian and a 


Gentleman, a Priſoner but no Plotter. My 
„Lord, I beg leave to ſay, that I am, | 

Edinburgh, Tolbooth, „My Lord, Your Lordſhip's 
Feb. 8. 1704- * moſt Humble, and very 

« Obedient Servant, ; 

Sic Subſcribitur, 

David Baillie. - 


LV. The 


Te the Right Honourable 
the Earl of Eglington. 


Nene Kennen. e 


ü 


Sees 


At a Court of Admiralty held at Boſton, in Her 
Majeſty's Province of the Maſſachuſetts-Bay in 
New-England, in America, the 13th Day of 

une, Anno Dom. 1704. 


PRESENT, 


Joſeph Dudley, Eſqz Captain-General and Go- 


vernor in Chief of the Provinces of the Maſſa- 
ebuſetts- Bay and New- Hampſpire, in New- England, 
in America, and Preſident of the Court, Cc. 
Thomas Povey, Eſq, Lieutenant-Governor of 
the Province of the Maſſachuſetts- Bay. 

Jobn Uſher, Eſq; Lieutenant-Governor of the 
Province of New- Hampſhire. 

Nathaniel Byfield, Eſq; Judge of the Vice-Ad- 
miralty, for the Provinces aforeſaid. _ 

Samuel Sewall, Eſqz Firſt Judge of the Pro- 
vince of the Meſſachuſetts-Bay aforeſaid, and One 
of the Council, | 

Iſaac Aadington, Eſqz Secretary, and One of 
the Council. 

Jablael Brenton, Eſq; Collector, Sc. of Her 
Majeſty's Cuſtoms, &c. in New-England. 


Eliſha Hutchinſon, Eliabim Hutchinſon, 
2 Phillips, _ T 72 

| — Wal, 4 Eſqrs. + Samuel 7 nga 
Foſeph Lynde, | Tfaac Winſlow, 
Jobn Thacher, Samuel Appleton, 


Members of Her Majeſty's Council, in the Pro- 
vince of the Maſſachuſetts-Bay, &c. 


The COURT being Sat : Proclamation was 
made for Silence. 


ND then the Statute made in the Eleventh 
and Twelfth Year of the late King W1r- 
L Au, Entituled, An A for the more effefiual 
Suppreſſion of Piracy: And alſo the late Kin 
W1iLL1iam's Commiſſion under the Great Seal, 
purſuant to the Act aboveſaid, conſtituting the 
Court, Sc. were publickly read. 

After which, Jobn Valentine, Gent. Notary 
Publick, was ſworn Regiſter of the Court by 
the Preſident : And then the Regiſter adminiſter'd 
the Oath preſcribed to the Preſident ; and then the 
Preſident adminiſter'd the Oath to the other Com- 
miſſioners in open Court, purſuant to the Act 
aforeſaid. | 

And then the Court was open'd by Three Pro- 
clamations, as a Court of Admiralty, for Trial 
of Pirates, &c. 

After which was read Her Majeſty's Ploclama- 
tion, ſignifying Her Royal Pleaſure, That all 

Vor, VII. 


Perſons being in Office of Authority, or Govern- 
ment, at the Deceaſe of the late King, ſhould ſo 
continue *till Her Majeſty's further Directions: 
Then was read Two Inſtructions from Her Ma- 
jeſty to His Excellency, in the Trial of Pirates, 
to govern the ſame according to the aboveſaid 
Act of Parliament, and Commiſſion thereupon. 

A Warrant having been ſign'd by ſeveral of the 
Commiſſioners to the Keeper of the Priſon, to 
bring Captain Febn Quelch before them, to an- 
ſwer ſeveral Articles of Piracy, Robbery, and 
Murder, exhibited againſt him, and Company, 
purſuant-to the Governor's Order for the Setting 
of the Court this Day. 

The Court adjourn'd to Three of the Clock 
in the Afternoon. 

When the Court being met, and open'd, Mat- 
thew Pimer, Jobn Clifford, and James Parrot, 
(the firſt of whom had ſurrender'd himſelf quick- 
ly after his Arrival, to His Excellency the Go- 
vernor,) were brought to the Bar, and Arraign'd 
upon ſeveral Articles of Piracy, Robbery, and 
Murder, drawn againſt Captain Quelcb, and 
others his Accomplices. . 

Of the Tenor following, Mutatis Mutandis. 


At a Court of Admiralty, beld at Boſton, in Her 
Majeſty's Province of the Maſſachuſetts-Bay in 
New-England, iz America, be Thirteenth Day 
of June, Anno Dom. 1704. And in the Third 
Tear of the Reign of our Sovereign Lady ANNE, 
of England, &c. Queen. | 


ARTICLES of Piracy, Robbery, and Mur- 
der, then and there exhibited againſt John Quelch, 
late of Boſton, in the ſaid Province, Mariner, 
Lieutenant of the Brigantine Charles, whereof 
Daniel Plowman, Mariner, deceaſed, was late 
Commander. 


Lou ſtand here accuſed of Piracy, Robbery, and 
Murder. 


Imprimis. HAT notwithſtanding the faid 
| Brigantine was fitted out by ſe- 


veral worthy Merchants of Baſton, good and loyal 
Subjects of Her Majeſty, (againſt the French and 
Spaniſh Kings, their Vaſſals, Subjects, and Allies, 
the declared Enemies of Her moſt Sacred Ma- 
jeſty, Queen AN N) who obtained a Commil- 
ſion for that Purpoſe, from His Excellency, 
Foſeph Dudley, Eſq; Her Majeſty's Captain-Ge- 
neral, Governor, and Commander in Chief, in, 
and over the ſaid Provincez by Force whereof, 
and in Purſuance of the neceſſary Inſtructions to 
your Commander, the ſaid Captain Plomman, de- 
| Ggg liver'd, 
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liver'd, (whereof you were apptized,) He, with 
his Company, ſail'd in the ſaid Brigantine from 
Beton, the Fourth Day of Auguſt, 1703. for 
Newfoundland, and L' Accade z but falling vio- 
lently fick, and languiſhing in his Cabbin, you, 
with divers others, for ſome Time, bolted the 
Cabbin Door upon him, and he, ſhortly after- 
wards, That is to ſay, the ſixth Day of the ſaid 
Month of Azgu/t, died; you neglecting his Or- 
ders, and thoſe of your Owners, to return with 
the ſaid Private Man of War to Boſton, would not 
ſet on Shore Maithew Pimer, and John Clifford, 
Two of your Company, who {dreading your Pi- 
ratical Intention) earneſtly deſired the ſame ; but 
bore up the Helm to Sea, directing your Courſe 
for Ferdinando Iſland, and the Coaſt of Braſil, 
whereby it is open, manifeſt, you intended Mur- 
ders, Piracy, and Robberies; which afterwards 


you perpetrated, 


I. For that you, the ſaid Jobn Quelch, with 
divers others, on, or about the Fifteenth Day of 
November, 1703. in the Second Year of Her Ma- 
jeſty's Reign, at, or near the Latitude of Seven, 
South Latitude, on the Coaſt of Bra/il, at or near 
Cape St. Auguſtine, by Force and Arms, upon the 
High Sea,) within the Juriſdiction of the Admi- 
ralty of England,) piratically and feloniouſly, did 
ſurprize, ſeize, and take a ſmall Fiſhing Veſſel, 
(having Portugueſe Men on board) and belonging 
to the Subjects of the King of Portugal, (Her 
Majeſty's good Ally) and out of her, then and 
there, within the Juriſdiftion aforeſaid, feloni- 
ouſly and piratically, did, by Force and Arms, 
take and carry away a Quantity of Fiſh and Salt, 
to the Value of three Pounds. 


II. That yon, the faid John Quelb, with di- 
vers others, on, or about the Eighteenth Day of 
November, 1703. in the Second Year of Her faid 
Majeſty's Reign, in or near the Latitude of Eight 
South, near Cape St. Auguſtine aforeſaid, by Force 
and Arms, upon the High Sea, (within the Ju- 
riſdiction of the Admiralty of England aforeſaid) 

piratically and feloniouſly, did furprize, ſeize, 
and take a ſmall Brigantine, of the Burthen of 
about Fifteen Tons, (having Portugueſe Men on 
board) and belonging to the Subjects of the 
King of Portugal, (Her Majeſty's 5 Ally) 
bound for Parenebuct; and out her, then 
and there, within the aforeſaid Juriſdiction, fe- 
loniouſly and piratically, did, by Force and 
Arms, take and carry away Five Cheſts of Bra- 
Fil Sugar, to the Value of One Hundred and 
Fifty Pounds, Six Barrels of Molaſſes, to the 
Value of Six Pounds. 


III. That you, the ſaid John Quelch, with di- 
vers others, on,. or about the Twenty-fourth Day 
of November, 1903. in the Second Year of Her 
Majeſty's Reign, at, or near the Latitude of 
Nine South, near Cape St. Auguſtine aforeſaid, 
by Force and Arms, upon the High Sea, (within 
the Juriſdiftion of the Admiralty of England 
aforeſaid) piratically, and feloniouſly, did ſur- 

rize, ſeize, and take a ſmall Brigantine, of the 

urthen of about Forty Tons, (having Portugueſe 
Men on board)-and belonging to the Subjects of 
the King of Portugal, (Her Majeſty's good Ally) 
bound tor Parenebuck ; and out of her, then and 
there, within the Juriſdiction aforeſaid, felonioufly 
and piratically, did, by Force and Arms, take 
and carry away Five Cheſts oft Braſi Sugar, 


to the Value of One Hundred and Fifty Pounds, 
a (Quantity of Molaſſes, Rice, and Farine, to the 
Value of Ten Pounds. | my 

IV: That you, the faid Fohn Quelcbh, with di- 
vers others, on the Fifth Day of December, 1703. 
in the Second Year of Her Majeſty's Reign, at, 
or near the Latitude of Thirteen South Latitude, 
off of Mora, by Force and Arms, upon the 
High Sea, (within the Juriſdiction of the Admi- 
ralty of England aforeſaid) piratically and felo- 
niouſly, did ſurprize, ſeize, and take a ſmall 


Portugueſe Shallop, navigated by, and belonging 


to the Subjects of the King of Portugal, (Her 
Majeſty's good Ally) and out of her, then and 
there, within the Juriſdiction aforeſaid, feloni- 
ouſly and piratically, did, by Force and Arms, 
take and carry away a Quantity of Earthen-ware, 
Value F ive Shillings, wo Jarrs of Ram, Value 
Ten Shillings, a Quantity of Linnen Cloth, Va- 
lue Ten Shillings. | * 0 

V. That you, the ſaid John Queltb, with divers 
others, on the ſaid Fifth Day of December, 1703. 


in the Second Year of Her Majeſty's Reign, at, 
or near the Latitude of Thirteen South, off, or 


near Mera aforeſaid, by Force and Arms, upon 


the High Sea, (within the Juriſdiction of the 
Admiralty of England,) piratically and feloni- 
ouſly, did ſurprize, ſeize, and take a Portugueſe 
Boat, navigated by, and belonging to the Sub- 
jects of the King of Portugal, (Her Majeſty's 
good Ally) and out of her, then and there, with- 
in the Juriſdiction aforeſaid, feloniouſly and pi- 
ratically, did, by Force and Arms, take and car- 
ry away ſome Pieces of Cloth, Value Five Shil- 
lings, Two Pieces of Silk, Value Twenty Pounds, 
and funk the ſaid Boat, Value of Thirty Pounds. 


VI. That you, the ſaid Fobn Quelch, with di- 
vers others, on the Ninth Day of December, 1703. 
in the Second Year of Her Majeſty's Reign, a 
or near the Latitude of Thirteen South, off of 
Mora aforeſaid, by Force and Arms, upon the 
High Sea, (within the Juriſdiftion of the Ad- 
miralty of Eng 
loniouſly, did 4 ſeize, and take a Portu- 
guezſe Brigantine, Burthen about Twenty Tons, 
and an open Boat, navigated by, and belonging 
to the Subjects of the King of Portugal, (Her 
Majeſty's good Ally) and out of them, then and 
there, within the Juriſdiction aforeſaid, feloni- 
ouſly and piratically, did, by Force and Arms, 
take about Fifty Pounds in Portugueſe coin'd Mo- 
ney, a Negro Boy, Value Twenty Pounds, ſome 


Rice and Farine, Value Five Shillings. 


VII. That you, the ſaid John Queich, with di- 
vers others, on the Twentieth Day of December, 
1703. in the Second Year of Her Majeſty's Reign, 
at, or near the Latitude of Twenty-three and 
Forty Minutes South, upon the Coaſt of Brefil, 
near the Iſland of Grandee, by Force and Arms, 
upon the High Sea, (within the Juriſdiction of 
the Admiralty of Englend) piratically and fe- 
loniouſly, did ſurprize, ſeize, and take a ſmall 
Portugueſe Brigantine, Burthen about Twenty- 
five Tons, navigated by, and belonging unto 
the Subjects of the King of Portugal, (Her Ma- 
jeſty's good Ally) and out of her, then and there, 
within the Juriſdiction aforeſaid, feloniouſly and 
piratically, did, by Force and Arms, take and 
carry away Five Cheſts of Braſ Sugar, Value 


One Hundred and Fifty Pounds, and a ſmall 
, Parcel 


land aforeſaid) piratically and fe- 


ver, Value Fifty Pounds. 


VIII. That you, the ſaid Fobn Quelch, with 
divers others, on the Fifteenth Day of January, 
1703. in the Second Year. of Het Majeſty's 
Reign, at, or near the Latitude of Twenty-four 
South, upon the Coaſt of Brafil, by Force and 
Arms, upon the High Sea, (within the Juriſdicti- 
on of the Admiralty of England) piratically and 
felonionſly, did furprize, ſeize, and take a Por- 
tugueſe Brigantine, Burthen about Thirty. five 
Tons; ſhe came ſrom Spirito Sano, bound for 
Rigineer,. navigated with, and belonging to the 
Subjects of the King of Portugal, (Her Maje- 
ſty's good Ally) and our of her, then and there, 
within the Juriſdiftion aforeſaid, feloniouſly and 
piratically, by Force and Arms, did take and 
carry away One Hundred Weight of Gold Duſt, 


Value Six Thouſand Pounds, and Nine Hundred 


Pieces of coined Gold, Value Nine Hundred 
Pounds. 


IX. That you, the ſaid Fobn Quelch, with di- 


vers others, on the Seventeenth Day of February; 
170g: in the Second Year of Her Majeſty's Reign, 
at, or near the Latitude of Thirty-five and Fitty 
Minutes, near the River of Plate, by Force and 
Arms, upon the High Sea, (within the Juriſdicti- 
on of the Admiralty of England aforeſaid) pi- 
ratically and feloniouſly, did ſurprize, ſeize, and 
take a Portugueſe Ship, Burthen about Two 
Hundred Tons, Twelve Guns, loaden with 
Hides and” Tallow, bound to Bayes, navigated 
with, and belonging unto the Subjects of the 
King of Portugal, (Her Majeſty's good Ally) 
and then and there, within the Juriſdiction afore- 
ſaid, did feloniouſly kill and murder the Com- 
mander thereof, and wounded ſeveral others, and 
out of her, piratically, by Force and Arms, did 
take and carry away Twelve Barrels, and a Pipe 
of Beef, Value Ten Pounds; Four great Guns, 
Value Twenty Pounds; Four Patteraro's, Value 
Forty Shillings z- Twelve fmall Arms, Value Six 
Pounds z One Hundred Weight of Shot, Value 
Three Pounds; Two Barrels of Powder, Value 


Twelve Pounds; a new Main- ſail, Fore- ſail and 


Foretop-ſail, Value Forty Pounds; a Negro 

one Yale F Pounds ; and about Two 
Hundred Pieces of Eight, Spaniſb Money, con- 
trary to the Statutes in that Caſe made and pro- 
vided. 


Upon which Articles, Mutatis Mutandis, Mat- 
thew Pimer, John Clifford, and James Parrot, being 
arraign' d, ſeverally pleaded Guilty. 

Ordered, That Maithew Pimer, Jobn Clifford, 
and James Parrot, be received into the Queen's 
Mercy, and be declared Witneſſes in Behalf of 
the Queen, againſt Joh» Quelch and Company, for 
their ſeveral Piracies, Robberies, and Murder. 

- Ordered, That Matthew Pimer, John Clifford, 
and James Parrot, ſtand within the Bar, and be 
ſworn as Witneſſes on Her Majeſty's Behalf. 

Ordered, That Captain John Quelcb be brought 


to the Bar, where being brought, he was arraign'd 


a the ſeveral foregoing Articles of Piracy, 
c. to which the ſaid John Quelch pleaded, Not 
Guilty, but moved for Time to prepare for his 
Trial. N 5 RET 
Ordered, That Time be given him till Friday 
Morning next, at Nine of the Clock. 
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Parcel of Portugueſe Money, ſome Gold and Sil- 


The Priſoner alſo moved, to know whether he 
might not have Council allow'd him, upon any 
Matter of Law that might happen upon his Trial. 

Curia. The Articles upon which you are ar- 
raign'd; are plain Matters of Fact; however, that 
you may have no Reaſon to complain of Hard- 
ſhip, Mr. James Meinztes; Attorney at Law; may 
aſſiſt you, and offer any Matter of Law in your-. 

Behalf upon your Trial. | 

Ordered, That the Priſonet at the Bar have a. 

Copy of the Articles exhibited againſt him; and 
then he was remanded to Priſon. "xt 

Ordered, That a Minute be made; that it is de- 
clared by Pimer, Clifford; and Parrot, that James 
T burbar, of Swanſey, was not- of the Company 
belonging to the Brigantine Charles, though 
named in the firſt Articles for the Voyage. 

Ordered, That Jobn Lambert, Jobm Miller,” 
William Wilde, Benjamin Perkins, Chriſtopher Scu- 
dimore, James Auflin, Johu Dorothy, Nicholas 
Richardſon, Richard Lawrence, Jobn Templeton, 
Jobn Pitman, Charles Fames, William Tones, 
Eraſmus Peterſon, Jobn King; Francis Wing, 
Charles King, Peter Roach, Dennis Carter, and 
Jobn Carter, be brought to the Bar; who being 
placed at the Bar, were ſeverally arraign'd upon 
the Articles of Piracy; Robbery, and Murder, 
before-mention'd, Mutatis Mutandis : To which 
they ſeverally pleaded, Not Guilty, and then 
moved for Council, and Time to prepare tor 
their Trial. | N a 

Ordered, That Mr. Meinziet aſſiſt the Priſo-—- 
ners in any Matters of Law, and that the Priſo- 
ners prepare for their Trial on Friday next, at 


Nine o'Clock in the Morning: And then the 


Court adjourn'd till Friday Morning. * 
Friday, June 16th. f 
Proclamation being made, the Court was 

opened, and Captain Quelch being brought to 

the Bar, preſented a Petition in Behalf of him 
ſelf, and the reſt of the Priſoners, praying tor 
further Time. 

Ordered, That the Priſoners be allowed Time. 
till Monday Morning next at Nine o'Clock; and 
then peremptorily ro come upon their Trials + 
A Motion was alſo made by the Priſoner's Coun- 
cil, that the Queen's Witneſſes might be kept 
aſunder till the Priſoners came upon their Trials; 
to which it was anſwered by the Council for 
the Queen, that though in Caſes of High Trea- 
fon, and ſome other Caſes; the Priſoners have 
been ſo far favoured, as that upon their Trials, 
Approvers, or other Evidences for the Crown, 
have been kept out of the hearing of one another, 


while they were giving their ſeveral Evidences, 


yet to ſeparate them before their Trials, was 
without Precedent; upon which the Court deny d 
the Motion of the Priſoner's Council in that 
Matter; but directed that at their Examination 
at the Bar, they ſhould be ſeparate. Then 


the Court adjourn'd till Monday Morning Nine 
o'Clock. 


Monday, the igth of June, 1704, at Ten 


o'Clock in the Morning. 


The Court being opened, and Capt. Quelch ſeg 

to the Bar. 8 2 N 
Orderad, That his Irons be taken off during 

his Trial. 5 | 
Mr. Newton of Council for the" Queen. 

it pleaſe your Excellency, and che — 

Commiſſioners of this Court i The Priſoner __ 
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the Bar ſtands charged, for that he, the ſaid Jobs 
Dwelch, late of Beſton, in the Province of the 
Maſſachujetis-Bay, &c. Mariner, Lieutenant of 
the Brigantine Cha: les, whereof Daniel Plowman, 
Mariner, deceaſed, was late Commander, not- 
withſtanding the ſaid Brigantine, c. Which 
Articles when we have prov'd upon the Priſoner 
at the Bar, we doubt not but your Excellency, 
and the reſt of the Honourable Commiſſioners of 
this Court, will do him, our Nation, and the 
World that Juſtice, as to condemn and puniſh 
him for the ſame. 5 

Paul Dudley, Eſq; Attorney-General, and Her 
Majeſty's Advocate for the Court of Admiralty. 
May it pleaſe your Excellency, and the reſt of 


the Honourable Commiſſioners of this Court: 


The Priſoner at the Bar, ſtands articled againſt 
for, and charged with ſeveral Piracies, Robbe- 
ries and Murder, committed by himſelf and 
Company, upon the High Sea, (upon the Sub- 
_ jets of the King of Poriugal, Her Majeſty's 
good Ally,) the worſt and moſt intolerable of 
Crimes that can be committed by Men. A Pi- 
rate was therefore juſtly called by the Romans, 
Hoſtis Humani Generis : And the Civil Law faith 
_ of them, that neither Faith nor Oath is to be 
kept with them; and therefore if a Man that 
is a Priſoner to Pirates, for the Sake of his Li- 
berty promiſe a Ranſom, he is under no Obli- 
gation to make good his Promiſe z for Pirates are 
not entituled to Law, not ſo much as the Law 
of Arms: For which Reaſon *tis ſaid, if Piracy 
be committed upon the Ocean, and the Pirates 
in the Attempt happen to be overcome, the 
Captors are not obliged to bring them to any 
Port, but may expoſe them immediately to Pu- 
niſhment, by hanging them at the Mam-yard ; 
a Sign of its being of a very different and worſe 
Nature than any Crime committed upon the 
Land; for Robbers and Murderers, and even 
Traytors themſelves, may not be put to Death 
without paſſing a formal Trial: And if the Fate 
of the Priſoner at the Bar, with his Company, 
had allowed them to have been overcome in their 
Piracies, &c. and immediately hung up before 
the Sun, it had been very juſt upon them. Bur 
being then ſuffered to live, and now —_— 
unto a Court of Juſtice, they are to be uſed, 
treated, and tried, as the Laws of England, and 
our own Country do direct. Hereupon I muſt 
obſerve, that until the Statute of the 28th of 
Hemy the Eighth, all Piracies, Robberies and 
Murder committed upon the Sea, were Tried 
before the Admiral, his Lieutenant, or Com- 
miſſary, after the Courſe of the Civil Law; 
the Nature whereof was, that before any Judge- 
ment of Death could be given againft the Of- 
fenders, cither they muſt plainly confeſs their 
Offences, (which they will never do without 
Torture,) or elſe their Offences be fo plain 
and directly proved by Witneſſes indifferent, ſuc 
as ſaw their Offences committed, which was 
next to impoſſible to be had, therefore that 
Statute enacted, That the ſaid Crimes ſhould 
be Triable in any County in England, by ſuch 
and ſuch Commiſſioners, and the Trial to be 
according to the Courſe of the Common Law: 
This Act continues in England in Force to this 
Day; and 'till very lately ſerv'd for all Piracies 
that were committed in the Plantations, or any 
Parts beyond the Seas, For Kidd, the laſt Pi- 
rate that went from this Country, was try ' d 


upon that Statute; but it proving very trouble- 
ſome and chargeable to tranſport Pirates and the 
Witneſſes, from the ſeveral Plantations, there 
was another Act of Parliament made in the 13th 
and 12th Years of the late King WILLIAM, 
that provides principally and particularly for 
the Trial of all Pirates, that are ſeiz'd in any of 
the Plantations. It is by Virtue of this Act of 
Parliament, and a Commiſſion purſuant thereto, 
that your Excellency, and this Honourable Court, 
are now fitting in Judgment upon the Priſoner 
at the Bar, and his vile Accomplices z and 
though it may be thought by fome a pretty ſe- 
vere thing, to put an Engliſhmen to Death with- 
out a Jury, yet it muſt be remembered, that 
the Wiſdom and Juftice of our Nation, for 
very ſufficient and excellent Reaſons, have ſo 
ordered it in the Caſe of Piracy; a Crime which, 
as before I obſerv'd, ſcarce deſerves any Law 
at all : Beſides, the late Statute hath appointed 
ſuch Commiſſioners, as will take Care to do 
equal Juſtice to the Priſoner on the one Hand, 
and to the Crown and Allies of England on the 
other. The Engliſh Word Pirate, is derived 
from a Word that ſignifies Roving ; for Pirates, 
like Beaſts of Prey, are ſeeking and hunting 
upon the Ocean, for the Eſtates, and ſometimes 
the Lives of the innocent Merchant and Ma- 
riner : His Character and Deſcription is thus 
A Pirate is one, who, - to enrich Fimfelf either 
by Surprize, or open Force, ſets upon Mer- 
chants and others trading by Sea, to ſpoil 
them of their Goods or Treaſure, and often- 
times finking - their Veſſels, and bereaving them 
of their Lives: And *tis no wonder if Piracy 
be reckon'd a much greater and more pernici- 
ous Crime than Robbery u the Land, be- 
cauſe the Conſideration of x a ay Navi 

tion, and Commerce of Nations, is far beyond 
any Man's particular Property : Beſides, whereas 
Robbery upon the Land, is moſt commonly 
from particular Perſons ; Piracy is from many, 
and oftner attended with the Death of others ; 
thus it was in the Caſe now to be tried ; one of 
the Captains of one of the Portugueſe Veſſels 
being unfortunately, if not baſely kill'd and mur- 
dered in the Action. But before we proceed to 
the ſeveral Articles upon which the Priſoner is 
to be tried, I beg Leave a little to ſet forth the 
aggravating Circumſtances of the Crimes com- 
mitted by theſe vile Men: And to begin with 
their Mutiny, their rebellious, inhuman, I wifh 
I might not ſay, their murderous Uſage of their 
worthy Commander, Captain Plowman ; God 
knows how far their Treatment of him might 
haſten his End; however, that ' muſt be ar- 
ſwered for at a higher Tribunal. The next 
Thing I would obſerve in this Matter, is their 
Commiſſion which they obtain'd. from Her Ma- 
jeſty's Government of this Province, a Sword to 


fight the open and declared Enemies of Her 


Sacred Majeſty ; but, inſtead of drawing it 
againſt the French and © Spaniards, they have 
ſheathed it in the Bowels of ſome of the beſt 
Friends and Allies of the Crown of England: at 
this Day ; the Portugueſe being Confederate with 
Her Sacred Majeſty againſt the French and Spa- 
niards, for the Peace, Rights, and Liberties of 
Europe : This was the Baſeneſs, the Treachery, 
and Cowardice of this Matter, that inſtead of 
fighting for Honour with the French, or Money 
with the Spaniards, they muſt go and ſurprize a 
few - 


e 
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few honeſt and peaceable Men; and our good 
Friends, in their lawful Occaſions, that neither 
-thought, nor meant any Harm: Thus a Man 
falls before wicked Men. The third Thing I 
would obſerve, is the perfidious Impudence of 


theſe Men; for as they ſail'd along the Coaſt of 


Brafil, they put in at one or two Places, and 

aſſured the Portagueſe of their Friendſhip and 

Kindneſs; that their Deſigns were againſt the 

French and Spaniard; and yet at the very next 

Port, a few Leagues diſtant, they robb'd and 

plundered ſome of the Neighbours and Friends 

of thoſe they had ſeen the Day before. The 
fourth and laſt Thing that I would mention, is 
the Number of their Crimes; for it was not 
once, twice, nor thrice, that would ſerve their 

Turns, but they go on in the Repetition of 

their Wickedneſs, till they were glutted, and 

thought they bad enough of it: And as to the 

Priſoner now at the Bar, as his Share in juſt and 

lawful Prizes would have been at leaſt double to 

any other, ſo no doubt but the ſame Meaſure 
will be of his Guilc in all this Matter: We ſhall 
now, May it pleaſe this Honourable Court, pro- 
ceed to prove the ſeveral Articles charged upon 
the Priſoner; and our Proof will be partly Pre- 
ſumptive, partly Circumſtantial, and partly Po- 
ſitive and Downright: The Preſumptive Part 
of the Proof, is the Manner of their coming 
to this Place, being in that Sort as renders them 
ſuſpicious to every Body ; but eſpecially I would 
obſerve their not being able to give any toler- 
able Account from whence they came, or had 
their Treaſure- This was what induc'd their 

Owners to give an Information to the Govern- 

ment of the Matter; and our own Law in this 

Country againſt Piracies, is very plain in this 

Point of Preſumption. 

The ſecond Proof that we ſhall offer, will be 
what we call Circumſtantial; and indeed the Cir- 
cumſtances of this Matter are ſo many, that ren- 
der it undoubted, but that the Priſoner, with his 
Company, have been guilty of the Articles 
charged upon him, 

Wo. in the third Place, there is that which 
we cal tive and . t Proof, viz. the 
N Evidences of their Accomplices, 

who are now the Queen's Witneſſes. 

Mr. Jabs Colman, and Mr. William Clark were 
Sworn to give Evidence, Sc. and then produc'd 
Captain Daniel Plowman's Commiſſion, which 
was read, as alſo his Inſtructions, and then his 
Owners Orders; as alſo the ſaid Plauman's Let- 
ters from Marblebead to his Owners; then a Copy 
of the Owners Letter was read, which they fent 
to the ſeveral Iſlands, with his Excellency's Let- 
ter to the ſeveral Governors, &c. 

Mr. Colman made Oath to their being true 
Copies of their Originals : After this, Mr. Clark 
- brought into Court ſeveral long Spadha!s, a 

Portugueſe Enſign, two Skins Full of Sugar, 
upon one of which was a Direction, and it be- 
wg thought to be in Portugueſe, Edward Lyde, 
 Eiq; and Mr Samuel Frazon, being Sworn In- 

terpreters, acquainted the Court that zhat Skin 
of Sugar was directed fo a Perſon in Lifton ; 


adding withal, that if it had been Spaniſb, it 
would have been al Signior, whereas it was 
Para, &c. Whereupon the Skins were opened, 
and full of what was 
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adjudged to be Braſil 


Mr. Hat alſo making Oath, that having been 
at Maderas, he had ſeen ſeveral Hundreds of 
thoſe Seroim, or Skins of Sugar ſent from Bra, 
and that he verily believed, that what was now 
produced, was Bra/il Sugar. 

The Enſign, or Colours, were expoſed alſo 
in Court, and plainly ſeen to be Portugueſe z 


and Mr. Jobn Colman, and Mr. William Clark 


made Oath, That the Spadha's, Skins, Enſign, 
and other Things, were taken out of the Bri- 
gantine Charles, ſince her Arrival here. 

Mr. Jobn Neyes, Goldſmith, alſo was Sworn, 
and made Oath, That he had received of the 
Priſoner at the Bar, ſince his Arrival in the Bri- 
gantine Charles, a conſiderable Quantity of Coins 
ed Silver Money, and ſaw many of the Pieces to 
be Portugal Money, and judged the reſt to be 
ſo too, but he cannot Swear it; the Priſoner at 
the Bar being then in his Shop, and melting them 
down hi : | 

After this, Mr. Treaſurer, with his Deputy, 
came in with a Bag of Gold and Treaſure 
brought in the Brigantine Charles, which being 
ſeiz'd, was committed to the Cuſtody of the 
Treafurer of the Province and others, by Order 
of the Governor and Council. 7 bt 

Mr. FJeremiab Allen being Sworn, depoſed, 
he had now in Court, contain'd 


That the B 
the Treaſure was committed to the Treaſurer 
and others. 


Ordered, That Mr. Colman's Parcel of Gold be 
opened, who being aſked whence he had that 
Gold? made Anſwer, That he received that 
and all the reſt of the Owners Shares, from the 
Priſoner at the Bar: Upon viewing the Coined 
Gold, they were all found Portugueſe Gold, and 
ſeveral of the Pieces were found to be Coined in 
1703. Upon this the Preſident obferved, that 
the Money being Cained fo lately, it was very 
improbable it ſhould ever have been out of Por- 
tugueſe Hands, Inhabitants of Brajil. | 
After this, ſome Prints that came in the Bri- 
gantine Charles were examin'd, and found to be 
in the Portugueſe Language. 

After this, a young Negro Boy, brought in 
by the Priſoner at the Bar, and Company, was 
ſet up by Order of the Court, was examined, 
and the Interpreters acquainted the Court that 
he was a Baptized Negro, his Name Joachim 
that he lived with a Portugueſe; his Maſter's 
Name Joſepbo Galeno; that he lived in the Bay 
of All-Saints, in Brafl; that he was taken by 
an Ei Brigantine, and that the Priſoner at 
the Bar was then on board the Brigantine that 
took him; and that when he was taken, he way 
pretty near the Land in an open Boat, with Fiſh 
and other Things in it; and that there were 
two Portugueſe Men in the Boat at the ſame Time. 

After this, the Court ordered the Interpreters 
to try the Negro Boy by Spaziſþ and French 
2 But it was found he underſtood nei- 

er. | 
Queen's Council. May it pleaſe your Excellency, 
and the reſt of the Honourable Commiſſioners, 
we ſhall now proceed to an higher Proof of this 
Matter, by examining thoſe that have been allow'd 
to be the Queen's Evidence againſt the Priſoner 
at the Bar, and the reſt of his Company. 

We ſhall begin with Matthew Pimer, a ſkilful 
Mariner, who was ſhipp'd by Captain Plowman 
himſelf, to go againſt the French, &c. 

, | Hhh Ordered, 


Ordered, That Pimer be Sworn, the other two 
Witneſſes removed out of hearing. Upon this, 
Pimer's Examination was read, which he ſwore 
to the Truth of. 

Preſident. What Reaſon had you to believe 
they were Port#gueſe that you robbed ? Can you 
ſpeak, or underſtand Portugueſe ? 

Pimer. No, Sir; I do not underſtand the 


Language, but believe them all to be Portugueſe, 


becauſe we took them upon the Coaft of Braſil; 


their Lading and Enſigns made me conclude they 


were Portugueſe. 

Queen Council. If your Excellency pleaſe, we 
will examine the Witneſs upon each of the Ar- 
*ticles and Matters the Priſoner at the Bar is 
charged with; but before we come to the Ar- 
ticles, we will examine him as to the Priſoner's 
Behaviour towards Captain Plowman. 

Pimer. Anthony Holding was the Man that 
bolted the Door upon the Captain, the Priſoner 
was then on Shore, but came on board that 
Night, and reſolved to go to Sea, and after the 
Captain's Death, took the Command of the Bri- 
gantine. | 
Qucen's Council. If your Excellency pleaſe; we 
will now read the firſt Article of Piracy, and ſee 
what the Witneſs can fay to it : Which being read. 

Pimer. There were five Portugueſe on board 
that Veſſel. 

Dueft. Was the Priſoner then in the Command 
of the Brigantine ? 

Pimer. Anſ. The Priſoner was Commander of 
the Brigantine during the whole Voyage. 
| De. Did none of them you took, aſk the 
Reaſon why you took them ? 
 Anſ. No, not that I know of; our Interpre- 
ter, John Twiſt, had a great deal of Diſcourſe 
with-the Men we had taken, and faid they were 
. Portugueſe that were taken now, and fo after- 
wards: This firſt Veſſe] was a ſmall Fiſhing- 
Veſſel, out of which we took ſome Fiſh and 
Salt. 

Art. 2. Queſt. What do you know as to the 
ſecond Article ? 

An. 1 remember the taking of that Brigan- 
tine, much in the ſame Latitude with the other, 
but nearer the Land; three white Men, and two 
Negroes were on board of her. This Brigan- 
tine had ſome Braſil Sugar and Molaſſes, two 
white Men and a Negro entered themſelves to 
go with us, our Interpreter telling them we in- 
rended for the River of Plate, and to take the 
Spaniards; but afterwards as we took Prizes, 
the two white Men hid themſelves, that their 
Countrymen might not ſee them. 

- Article 3. Queſt. As beſore. ; 

Pimer. I remember the taking of that Veſſel, 
the Priſoner was then our Commander, and went 
on board of her himſelf, ſhe was taken in Sight of 
Land, and bound to Parnebuck. 

2 weſtion. Did not theſe People ſeem very much 
troubled that you ſhould take them, you being 
Engliſhmen, and at Peace with them ? 

Anſ. They were told, to the beſt of my Know- 
ledge, that we were Frenchmen. 

Article 4. Q, As before. 

_ Anſ. I remember the taking of this Earthen- 
Ware Veſſel within three Leagues of the Shore, 
ſhe had three Men on board her, came from 
Bayes, and bound to ſome Neighbouring Port; 
we gave the Men their Boat again, and they 
went to Bayes, the Priſoner was then on board 
the Tender that took her. „ 


210 58. The Trial of Capt. John Quelch, and orbers, 3 A. 


9ueft. What Tendefs do you mean ? 

Anſ. We made uſe of one or two of the 
firſt Veſſels ; we took and put ſome of our own 
Men on board of her, and kept het the greateſt 
Part of the Voyage. 23: Fl gs 

5. Article Read, and Pimer being aſk'd, ſaith, 
He remembers the' taking of this Boat within 
three Leagues of the Land, ſaw the Flag of the 
Cattle at that Time ſhe was taken by the Ten- 
der, Quelch and about Twenty-four of our Men 
on board her; we took two Prizes this Day; 
the Boat we took at this time was ſtav'd by ſome 
of the Company, as they told me, and after- 
wards ſunk, the Men we took on board the Boat 
ers all Portugueſe, to the beſt of my Know- 
edge. 

Article 6. Being Read, Pimer being afk'd; ſaith, 
That this Veſſel was taken with the Tender, 
and Quelch on board her; the Negro Boy Joa- 
chim was taken out of this Veſſel, and about 
Fifty Pounds in Money. The ſaid Negro Boy 
being now examin'd, ſaith, there was a young 
Man on board that had ſome Money, and that 
it was in a ſmall Canvas Bag. 

Pimer. Twas a Canvas Bag to the beſt of my 
Knowledge; there was ſome Rice and Farine, 
which we took out of her, and then let the 
Men go away with their Veſſel after we had - 
pillag'd it. | 

Article 7. Read. Pimer. This Veſſel was ta- 
ken near the Tropick by Quelch in the Tender, but 
I was then on board the Brigantine Charles, the 
Quarter-Maſter had the Money that was taken 
out of her, being ſome Coined Gold and ſome 


Silver; this Veſſel was taken very near the Shore, 


about two Leagues from the Place whence ſhe 
came, and was bound to Regineer. I ſaw her when 
they brought her out of the Road, there was bur 
one white Man on board her, he ſaid he was 
a Dutchman, and afterwards of Jutland : Becauſe 
the Captain would not give him a Share equal 
with the reſt, he threatened he would inform againſt 
them, whereupon the major Part ordered him 
to be ſet on Shore, giving him a Gun, and ſome 
Powder and Shotz he could ſpeak Portugueſe 
very well: This Veſſel was taken near the Iſland 
of Grandee. | 
Article 8. Read. Pimer. I was in the Boat that 
took the Gold Brigantine, and commanded to 
do it by the Captain's Order; we had found 
ſome of the Gold before the Captain came on 
board; he took the Gold, and carried it himſelf 
on board the Brigantine Charles: I ſaw it 
weighed about three Days after: I ſaw the 
Coined Gold taken, it had a late Date, ſome a 
Year or two ſtanding. The Veſſel came from 
Spirito Sano, was taken within two Miles of the 
Land, and under Sail, had on board fourteen 
Men, all Whites, two Women of good Faſhion : 
There were ten Hands in the Boat with me 
when we took her; there was no Body on board 
her could ſpeak any Language I underſtood : 
We kept them on board our Brigantine till next 
Day, and then gave them their Brigantire 
again. | 
Article 9. Pimer. This Ship was taken by 
our Brigantine Charles, the Priſoner at the Bar, 
then our Commander, being on board; the 
River of Plate was there ſix or ſeven Leagues 
over: We gave her Chaſe about two Days, ſhe 
fir' d three Guns at us before ſhe put out her 
Colours, which were Portugueſe; her Enſigns 
Was 
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was not up till within Half an Hour before ſhe 
was taken ; I was not on board her, but Captain 
QAuelcb was, though many of our Men had en- 
tered. her before he did; ſhe had about thirty- 
five Men and twelve Guns: When this Ship 
fired upon us, we had Engliſh Colours flying; 
we kept the Ship for ſome Time, and took out 
of her what is ſet forth in the Ninth Article. This 
Ship came from a Portugueſe Caſtle, had been out 
about twenty-four Hours, and was bound for 


ayes. _. | 

Preſ. Set up the Negro Boy who was taken in 
this Ship; which being done, and examined by 
the Interpreters, ſaith his Name is Emanuel ; 
that he was baptized ; lived in the River of 
Plate ; his Maſter's Name was Baſtian; was a 
Portugueſe, and Captain of the Ship that was taken 
by the Brigantine, in the River of Plate; that he 
ſaw one of Quelch's Company ſhoot his Maſter 
with a Piſtol; that his Maſter died immediately 
of that Wound ; that he heard ſay the Words, 
Kill him: Says, that there were no more Men 
kill'd on board beſides his Maſter, only two 
wounded : Adds, that his dead Maſter was 
thrown over-board immediately after his Death ; 
and ſays, that he ſaw the Priſoner at the Bar, come 
on board the Poriugueſe Ship, arm'd with a Cutlace 
and two Piſtols, 

After this, the Interpreters were directed to 
examine both the Negro Boys, what their new 
Maſters bid them ſay of themſelves when they 
came to New-Engl/and; to which the Negro 
Boys made Anſwer, That their Maſters bid them 
ſay, they were not Portugueſe, but Spaniſh Negro 


8. 
Curia. Pimer, Have you any thing further to 
offer to the Court relating to the Priſoner ? 

Pimer. When we came about the Latitude of 
Bermuda, the Company ordered my Journal to 
be taken from me, leſt I had writ ſomething that 
might do them Damage ; and refuſing to tear 
out my ſelf what Captain 2 would have had 
me, he tore it out himſelf, about five or ſix 
Leaves, from October, to February 20, that they 
committed their Piracies. Captain Quelch made 
a Speech, telling them, What they - ſhould ſay 
when they came on Shorez as that we had met 
with ſome Indians, who had got great Treaſure 
out of a Wreck, of whom we had our Gold; 
and whereas we never had any Gold from any In- 
dians, it being but once that any of them were on 
board of us, and then we did not trade with 
them. It being now late, the Court adjourn'd 
till Four o'Clock in the Afternoon. 

Monday, Four o'Clock in the Afternoon : Clif- 
ford, the ſecond Witneſs, was Sworn, and Parrot 
removed out of hearing. | | 
Preſ. You are now to acquaint Her Majeſty's 
Commiſſioners of this Court, of what you know 
relating to the Priſoner at the Bar, his being 
Guilty of what he is charged with in thoſe Ar- 
ticles which you have heard read. 

Clifford. Yes, Sir, I ſhall ; and I will begin 
with the bolting the Door upon our Captain 
Plowman. Peter Roach, one of the Company, 
kept the Door by Qrder of Anthony Holding, 
and ſome others that roſe up to run away 
with the Veſſel, The Priſoner at the Bar 


was then on Shore, but when he came on 
board, did not object againſt what was done, 
or what they were intending to do: Quelch 
then at that Time had ſome Command, but 


Holding was the Ringleader, and had the Ma- 
Jority of the Crew on his Side: Pimer and. my 
ſelf offered to go to the Captain, but the Cen- 
tinel that guarded the Door with a Sword in his 
Hand, would not let us. 


Preſ. Let the Articles be read, and let the 
Evidence ſay what he can to each of them. 


Art. 1. Read. Clifford. The firſt Prize that we 
took any Thing out of, was a Fiſhing-Boat, out 
of whom we took ſome Fiſh and ſome Salt, near 
Parnebuck, and that which induced me to think 
it was a Portugueſe Veſſel, was, becauſe *twas 
taken near their own Shore: But I do not under- 
ſtand the Portugueſe Language. 

Art. 2. Read. Clifford. This was the Second 
Veſſel we took, a Brigantine that we carried 
with us during the Voyage, Quelch was then our 
Commander, and went on board the ſaid Veſſel 
himſelf. : 

Art. 3. Read. Clifford. I remember well the 
taking of this Veſſel by Quelch himſelf z we car- 
ried a Pilot along with us, who told us they were 
Portugueſe. Jobn Twiſt, who is ſince dead, was 
the Linguiſter's Name. One of the Priſoners, 
who was firſt taken, underſtood a little Engl by 
this Time, and then aſk'd what was the Reaſon 
that we, being Engii/b, took the Portugueſe. And 
one of our Men, named Jſaac Johnſon, the Dutch- 
man, was whipt, for telling them we were Eng- 


Art. 4. Read. Clifford. I remember the taking 
this Veſſel very well, ſhe was taken by one of 
the Prize Veſſels; I ſaw the Earthen-ware that 


| was taken; we were all along, during the Cap- 


tions, in Sight of the Shore, and near Mora. 
Art. 5. Read. Clifford. I. remember the taking 
of this Boat by Captain Quelch; the Men that we 
took were Portugueſe, as we were told by our In- 
terpreter; I do not remember any of the Veſſels 
we had yet taken had Colours. 
. Art. 6. Read. Clifford. I ſaw the Bag of Mo- 
ney, but cannot tell how much there was of it. 
The Negro Boy, Cuffee, was then taken; at firſt 
he waited on the whole Ship's Crew, but then was 
ſold at the Maſt, to Benjamin Perkins : This Vel- 
ſel was taken by a Tender, with about Fifty 
Pounds, all white Money. 
Art. 7. Read. Clifford. I remember this Veſſel 
was taken by our Tender, near the Iſland of Gran- 
dee; I ſaw the Sugar b t on board (the Bri- 
gantine Charles) and ſome of the Gold ; there was. 
only one Dutchman in this Veſſel, who enter'd 
himſelf with us for the Voyage. But becauſe 
the Company voted he ſhould not have a full 
Share, he threaten'd, when he came on Shore, 
what he would diſcover ; upon which, they voted 
him to be put on Shore, Capt. Quelch being pre- 
ſeat at their Vote. "7 7 
Art. 8. Read. Clifford. I was not in the Boat 
that took this Brigantine: I ſaw the Hundred 
Pound Weight of Gold Duſt on board the Bri- 
gantine Charles, which Capt. 1 5 ſhared among 
us. There might be about Fifteen or Sixteen 
Men, with Two Women, on board the Brigan- 
tine that was taken, ſhe came from Spirito Sano, 
and was bound for Rivo de Januero, ſhe was taken 
by our own Pinace, with half a Score Men, the 
Priſoner not in it. | 
Art. 9. Read. Clifford. I was on board this 
Ship when ſhe was taken, and ſo was the Priſon- 
er at the Bar. It was thought the Captain of her 
Was 
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was wotinded before we boarded her ; but there 
was ſome Diſpute among the Men, which of them 
it was killed him: Capt. Quelch commanded the 
Brigantine when we took her. We took Ten or 
Twelve Batrels, and a Pipe of Beef in her, and 
ſundry other Things. I ſaw ſuch an Enfign as 
that which was ſhewn in Court in the Forenoon, 
on board the Ship. We took alſo that Negro 
Boy, who was in Sour in the Forenoon. 

Then Clifford was ſet by, and Parrot, the third 
Witneſs for the Queen, was brought in: 

Preſ. Parrot, You are now to give an Account 
to Her Majeſty's Commiſſioners of this Court, 
of what you know relating to the Priſoner at the 
Bar, his being guilty of what he is charged with, 
in thoſe Articles which you have heard read. 

Parrot. I can ſay nothing as to the Priſoner's 
Cartiage towards Capt. Plowman; but the Cabbin 
Door was bolted upon him, and I believe, was a 
contriv'd Thing before we went off of the Land; 
the Priſoner at the Bar was not on board *till 
Night. When the Captain was thrown over- 
board, then he took upon him the Command, and 
order'd us to fail to Sea. : 

Art. 1. Read. Parrot. We were not in Sight 
of Land, but believe the Veſſel to be Portugueſe, 
being upon the Bra/ Coaſt. 

Art. 2. Read. Parrot, I faw the Caption of this 
Veſſel, which was a Brigantine ; ſhe was taken by 
the little Fiſhing Shallop, commanded by Capt. 

welch: J was afterwards on board her, and ſaw 
Sugar brought on board the Brigantine Charles. 

Art. 3. Read. Queſt. Do you remember the 
Caption of this Veſſel ? 

Parrot. I remember it very well; Capt. Quelch 
was on board the Veſſel that took her ; we kept 
her two or three Days. . 

Art. 4. Read. Queſt. What do you know con- 
cerning the taking of this Veſſel ? 

Parrot. I remember the Veſſel with Earthen- 
ware; it was an open Veſſel, taken in Sight of 
Land. There was Molaſſes in the Pots; there 
were Men and Women on board her, whom we 
took on board the Brigantine Charles. We loft 
the Boat's Rudder, ſo that ſhe could not fail, 
wherefore we took her in Tow; and taking out 
what we had need of, we then ſunk her. Capt. 
 Bwelch and I were in the Brigantine that took 
this Veſſel. 

Art. 5. Read. Qucſt. Do you remember the 
Caption of this Veſſel ? 

Anſ. Yes; 1 had ſome of the Silk taken in this 
Veſſel; ſo much as would make me a Pair of 
Breeches. We took all theſe Prizes after the firſt 
Fiſhing-Boat, in Sight of the Shore, as near as I 
can remember. 

Art. 6. Read. Queſt. As before. 

Parrot. Anſ. I remember this Caption; the 
Priſoner at the Bar was at it; they were Portu- 
gueſe that were on board, I was put on board 
that Boat that Cuffee was taken out of; and out of 
that Boat I took about Twenty or Thirty Pound 
of Portugal Money. She had. Rice and Farine 
in her, which we took out of her. 

Art. 7. Read. Queſt, As before. 

Parrot. Anſ. I believe this was the Brigantine 
we took at an Anchor before the Town. I went 
to fetch her my felf ; Capt. Queich went over with 
us; we took Four or Five Cheſts of Brafi/ Sugar; 
all the Men had run away, and left the Brigan- 
tine, only one Man, who at firſt ſaid he was a 
Dutchman, but afterwards we. found he was a 
Jutlander. | Ea OS 


Art. 8. Read. Queſt, As before. i 

Parrot. Anſ. eich did not take this Veſſel ; 
ſhe was taken by our Boat, but I was not in the 
Boat that took her. Capt. Selch, the Quarter- 
Maſter, and Carpenter, ſhared the Hundred 
Pound Weight of Gold Duſt among us. 

Art. 9. Read. Queſt. As before. 

Parrot. Anſ. 1 was preſent at the Caption of 
this Ship: Capt. Quelch was the Commander of 
the Brigantine ; we ſaw the ſaid Ship Two or 
Three Days before we took her. I ſaw the Co- 
lours, that were in Court To-day, firſt on board 
our Brigantine. We took Beef, Sails, Shot, 
Powder, four Guns, and an hundred Pieces of 
Eight, and odd; and a Negro Boy, whom one 
George Norton bought. The Captain was thrown 
over-board before I came on board; he was ſaid 
to be kilPd by Scudamore, our Cooper. 

Preſ. Queſt. And was the Priſoner at the Bar, 
Captain of your Brigantine, during all this Time 
that you took theſe ſeveral Veſiils you have 
mention'd ? 

Parrot. Anſ. Yes; arid a little before we came 
in, it was agreed that we ſhould ſay, we took our 
Gold out of a Veſſel, that tan aſhore about Port 
Maranto, but that the Indians were firſt at work 
upon her; Anthony Holding firſt called us up upon 
Deck ; Pimer told me, they had torn out Part of his 
Journal, and that they order'd every one to 
_— over-board whatever Portugueſe Prints they 
Preſ. Queſt. Pimer, or Clifford, have you any 
_ further to offer ? 
Chfford. Anſ. I ſaw the Captain take Pimer's 
Journal out of his Hands, and order it to be torn 
out, and all Portugueſe Prints to be thrown over- 
board. We were all upon the Deck, when it was 
concluded we ſhould ſay, we had taken the Gold 
out of ſome Wreck that the Indians had acquaint- 
ed us with. 7 

Pimer. I ſaw the Man whipt, that told them 
the Brigantine belonged to -England. The 
Captain and Quarter · Maſter order'd him to be 
whipt; Anthony Holding was the Man who whipt 
him. I was down below when the Agreement was 
made, what we ſhould ſay when we came aſhore, 
and was abuſed by Peterſon when I came upon 
Deck, becauſe I was not preſent. 

Mr. Newton. May it pleaſe your Excellency, 
Sc. We ſhall now (though there be no Neceſſity 
for it) prove, that long before, and at the Time 
that theſe ſeveral Piracies, &c. were committed, 
Her Sacred Majeſty, and the King of Portugal; 


* 


. were entered into a ſtrict Alliance, Ce. 


Upon this, Two London Gazettes, dated in 
the Months of May and July, 1703. were pro- 
aragraphs thereof were read, 

. | 


Whitehall, May 24. The Treaty of 
between the Emperor, Her Majeſty, the King of 
Portugal, and the States General, which has been 
ſo long talk'd of, was ſign'd at Liſbon the 16th 
9 N. S. and is brought hither by an Ex- 
preſs. 

Whitehall, July 14. Yeſterday the Ratification 
of the Treaties, lately concluded at Liſbon with 
the King of Portugal, paſſed the Great Seal. 


Pref. Gentlemen of the Queen's Council, Have 

now done on the Queen's Part ? | 
Queen's Council. Yes, Sir; we have gone thro 
the Courſe of the Queen's Evidence againſt 

Priſoner at the Bar. 


Pref. 


_— 
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. | Preſ. Capt. Quelch, this Court is now ready to 
hear what you have to offer for yourſelf. 
Dwelcb. My Council informs me, that he hath 
ſundry Matters of Law to offer to your Excel- 
lency on my Behalf, | nt 
Preſ. Mr. Meinzies, If you have any Matters bf 
Law to offer in Behalf of the Priſoner at the Bar; 
we would hear it. 
Mr. Meinzies, I have ſeveral Matters of Law to 
offer in Behalf of the Priſoner, Sc. but before 1 
mention them, I pray that I may not be thought 
any wiſe to juſtify, or extenuate the horrible 
Crimes that are charged upon the Priſoner ; for 
hey are ſuch, that all the World muſt needs deteſt 
abhor : But, as tis equal Juſtice to acquit the 
t, as to condemn the Guilty; ſo, if the 
vidence which has been produced againſt the 
Priſoneg at the Bar, don't amount to make him 
guilty of the ſeveral Articles he ſtands charged 
with, this Court muſt needs acquit him. 
The firſt Objection I make to the Evidence; 
is what was laſt produced, I mean the Gaxettes. 
Mr. Newton. The Gazette is publiſh'd by Au- 
thority, and- has been often allow'd as good Evi- 
dence. „ * | 
Preſ. The Streſs of this Matter does not lie 
upon the Alliance. Suppoſe they. were not in 
Alliance with the Crown of England, yet if there 
was no War between the Two Crowns, the Pri- 
| Joner at the Bar, with his Company, had been 
guilry of Piracy, Kidd was hang'd for robbing 
Great Mogul. _ e 
Mr. Meinzies. But, may it pleaſe your Excel- 
lency, ſuppoſe we ſhould bring Proof, that the 
Gold Duſt imported in the Brigantine Charles, and 
how ſhewn in Court, to be Spanj Gold Duſt, 
Preſ. Can you prove it? 1 . 
Mr. Meinzies. We have a Goldſmith here, 
whom I defire may be ſworn. | 


David Feſs Swom. Says, That he ſeen a 
great deal of the Gold Duſt that was brought in 


by theſe Pirates, by 
tell whether it be Spaniſh, or Portugueſe Duſt, and 
eee diſtinguiſh one from the 
To T I. 
Preſ. You attempt a Wry vain Thing, for had 
the Duſt been dug in Mexico, yet if our Friends 
have it in keeping, it is Piracy to take it from 
them. Beſides, What Anſwer can you give to 
all the coin'd Gold ſhewn in Court, with the other 
Things, which a 
Mr. Meinzies. he, next Thing, in Point of 
Law, that I would offer, upon the Evidence 
againſt Capt. Quelch, is, That the ſeveral Wit- 
neſſes differ very much, as to the Places where 
the | ſeveral Veſſels were taken, and as to the 
Number of Perſons that were on board thoſe 


W 


effels. . | | 

Preſ. That Difference is very immaterial z for 
it matters not what Number of Portugueſe there 
were on board, ſo there were any: And. as to 
Difference of Place, or Latitude, Two Artiſts 
may differ in their Obſervations at the ſame Time; 
and you have heard the Reaſon why one of the 
Witneſſes cannot be ſo poſitive as to his Lati- 
tudes, viz. becauſe Capt. Quelch cut out his Jour- 
nal, but he, and all he reſt, are poſitive it was 
done upon the Coaſt 0, \ Braſil, in their very Har- 
bour, and in Sight of heir Forts and Caſtles: 

r. Meinzies. Tis plain, Tbat- none of the 
Witneſſes underſtand the Portugueſe Tanguage, 
| t to be very poſitive Evidence to 
an's Life. | 

— © 


CAT 
"Faw. 


but hath not ſo much Skill as to 


plainly to be Portugueſe ? 


Preſ. I believe Her die Commiſſioners, 


now 8 will think they have wy ſitive 
Proof; however, they are the Judges 8 1 
_ Mr. Meinzies, The next Thing; in Point of 
Law, that I would offer, i 
Quelcb, is, That whereas, in the laſt Article, 

is charged with the Murder of the Portugueſe 
Captain; it is well known he was not the Man 
that did the Fact. Now, by the Civil Law 
only he that gives the Stroke, Wound, or the 
like, is the Murderer: So ſays Molloy, in his 


Treatiſe De Jure Maritime, in his Chapter of 


Nr s Ne 
Mr. Newton. But the ſame Book ſays, That if 
the Common Law have Juriſdiction of the Cauſe, 
all that are preſent, and aſſiſting at ſuch a Mur - 
der, are Principals, Now the Statute 28 Hen 


VIII. makes all. Piracies, Robberies, and Mur- 


ders upon the High Seas, triable according to the - 


Ryles of the Common Law, as if they had been 
committed upon the Land. ' 
Mr. Meinzies. May it pleaſe your Excellency; 
I have yet one Thing further to offer againſt the 


Queen's Witneſſes in this Matter: That is, [That * 
they are not competent Witneſſes, having not had 


Her Majeſty's Pardon. 

Mr. Newton. It has never been thought conve- 
nient to give Apptovers their Pardon, until they 
have actually convicted. their Accomplices; leſt, 
after their having their Pardon, they may refuſe 


6 


it; although after they have convicted thoſe theß 


approve, their Pardon is ex Debito Juſtilis. This 
is the Opinion of my Lord Cote, in His Pleas of 
the Crown, and ſo has the Practice been ſince; 
Mr. Meinzies; I have but one Thing more, may 
it pleaſe this Honourable Court, to offer in Be- 
half of Capt. Quelrb, That is, upon the late Act 
of Parliament, made in the late Reign, which 

points this Honourable Court, for the Words 
of it are, That the Proceedings of this Court, iti 
Examining, Trying, and Condemning Pirates, ſhall 


be according 10 the | Civil Law; and the Methods 


and Rules of the Admiralty. 5 1 
Now, by the Civil Law; which is founded up- 
on my 12 A. w Nations, no Ac» 
complice can be a Witneſs; being equally guil 

with thoſe he accuſes. So ſays 1 Bode 
of the Civil Laws, in his Treatiſe of the Civil 
Law; Chap. 8. page 73. And in the ſame Book 
touching examining Witneſſes upon Oath, page 
114, and 119. And the ſame Author obſerves; 
That among the Romans, when a Man was eri- 
minally accuſed, they were ſo tender of the Lives 
and Safety of their People, that to convict a Man 
by Proof, was no eaſy, but a very difficult Thing, 
Sc. The allowing theſe Witneſſes will be incon- 
ſiſtent with the Act of Parliament itſelf; whereby 


the Perſons accuſed have not only the Benefit of 


croſs-examining the Witneſſes, bur alſo of bring- 
ing Evidences for their own Vindication z and it 
may be thought as proper to bring ſome” of theit 
own Company for their clearing, as the other 
Evidences for the accuſing them. As to Wit- 
neſſes in Piracy, , ſee Coke's Inſtitutes, Part gi 

e 24, 25. As to the Admital's Power of Jus: 
riſdiction, Coke's Inftitutes, Part 4, page 134 ; and 
Proceedings on Piracy; page 147, 154, and Part 34; 

1194. 192. | | 

Nes 4 * RAY | 
may it pleaſe your Excellency, of the Civil Law, 


is ſo far certain; That the Witneſſes in Caſes 6f 


Piracy, by the Methods of the Civil Law, muſt 
be ſuch as are indifferent, and ſaw the Fact com- 
| Ii3- mitted, 


What Mr. Meinzies "ſays, 


wo 
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mitted, but no ways concern'd in the doing of it: 


But this Method of trying of Pirates, the Sta- 
tute of Henry VIII. complains of, as tos ſtrict, 
and tending rather to let Pirates efcape, than be 
brought to Juſtice ; and does therefore perfectly 
reject it, and does Enact, That for the future, 
all Piracies, &c. committed upon the High Seas, 
mall be tried according to the Courſe of the 
Common Law, as if they had been commi 
upon the Land. 
Now it is very well known, That by the 
Common Law, Accomplices are many Limes ad- 
mitted to be Approvers againſt thoſe that were 
Partners with them in their Crimes; and, indeed, 
in many Cafes, there happens to be no other Way 
to bring Criminals to their juſt Puniſhment, but 
by ſingling out ſome of their Company, that may 
be the leaſt guilty, and male uſe of them to con- 
vict the reſt. | | 
Mr. Meinzies. I don't take myſelf to be thronght- 
ty anſwer'd by Mr. Advocate, as to what I of- 
fer'd in the laſt Place; for I take the Caſe of Pi- 
rates, that may be try'd in England, upon the 
X Statute of Henry VIII. to differ very much from 
the Caſe of Pirates that are try'd in the Plantati- 
ons, by Virtue of the New Statute : For, admit 
that in the former Caſe, Accomplices, or Ap- 
provers may be allow'd as Witneſſes; ſince Pi- 
rates that are try*d upon that Statute, are allow'd 
a Jury, yet in the latter Caſe, thoſe that are try'd 
for Piracy in the Plantations, being deprived of 
the Benefit of a Jury, 'the Statute ſeems to deſign 
an Equivalent to a Jury, by directing the Com- 
miſſioners of ſuch Courts, to proceed according 
to the Civil Law, and Method of the Court of 
Admiralty. | 

Auen Advocate. As to the Methpd of the 
Court of Admiralty, *tis now above an Hundred 
and Three-ſcore Years ſince the Statute of Henry 
VIII. was made; a Term long eneugh to make 
a Methed of any Court x for ever ſince that 
Time hath the Court of Admiralty proceeded 
in Caſes of Piracy, according to the Rules of the 
Common Law. And then, as to that other Part 
of the new Statute, relating to Piracy, that ſays, 
This Court is to proceed according to the Civil 
Law; with Submiſſion, we underſtand it to be 
of the ſummary Way of proceeding by the Com- 
miſſioners, and depriving the Priſoner of a Jury ; 
. for tis moſt certain, That the late Statute againſt 
Piracy, doth ſtrengthen and eſtabliſh the Statute 
of Henry VIII. And it would be very odd to 
fuppoſe, that what the firſt Act of Parliament in 
theſe | Caſes had rejected, and condemn'd, the 
Method of the Civil Law, in the Trial of Pi- 
rates, &c. the ſecond Act of Parliament ſhould 
be reconciled to that Method, to reſtore and ſet 
it up in the Plantations, eſpecially when the Title 
of the new Act, is an Act, For the more effectual 
Suppreſſion of Piracy, &c. 
: Preſ. Capt. Quelch, if you have any Thing 
further to offer for yourſelf, - or if you would 
eroſs-examine the Witneſſes, the Court will hear 
WBF | 
Capt. Sah. I deſire Pimer may be afk'd, 
Whether there was any Bolt upon the Captain's 
Cabbin Door, when we firſt fad? 

Auſ. Pimer. It was faſten'd with a Marlin Spike. 
Capt. b. Was: I then on board? 
Preſ. The Witneſſes have anſwer d as to that 
already. | 


* 
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Capt. 2welcb. I defire the Witneſſes may be 
aſk'd, Whether they know the Gold Duſt, to be 
Portugueſe Duſt ? 24] 

Preſ. This is not material, Capt. Quelch. 

Capt. Quelch. I defire Pimer may be aſk'd, 
How. he knows the. firſt Prize was taken the Fif- 
teenth of November ? | 

Pimer. I ſay it was on; or about that Day ; 
ſet down the very Day in my Journal, but twas 
torn out, I cannot now ſwear to a Day. 

Capt. Queich. How many Tun was the ſecond 
Veſſel chat was taken? | 

Pref. Capt. Quelch, this is not crofs-examining 
the Witneſs, but rather examining him ever 
again: If you would ſay any Thing to the Pur 
poſe, you ſhould acquaint this Court, where 
took thoſe —.— of Gold Duſt, and coin'd 
Gold, thoſe Negroes, &c. that have been ſhewn 
to this Court: If they were taken from the 


French, or Spaniards, let us fee fome of chem 


here, or ſome Evidence of their being ſo taken. 
Queew's Advocate, We are now through 
the Courſe of the Queen's Evidence againſt Capt. 
Jobn Quelcbh, the. Priſoner at the Bar, and be- 
ſides what his Accomplices have declared againſt 
him, the Circumſtanees of this Matter are ſo 
many, as put it beyond all Queſtion, but that the 
Priſoner at the Bar is guilty of what he ſtands 
charged with; for upon his Trial, we have ſeen 
the King of PortugaPs Enſign flying, his Coin 
current, his Servants, I mean his Negroes wait- 
ing, his Merchandize expoſed to publick View, 
inſomuch, one would think that we were in Por- 
tugal itſelf, Upon the whole Matter, we muſt 
leave it to Her Majeſty's Honourable Commiſſi- 
oners of this Court, to conſider, whether Capt. 
John Quelch is not guilty of the ſeveral Piracies, 
ar CE . ies, and Murder, that he ſtands charged 
withal 4 X 
N That the Court be clear d immedi- 
ately. on I EAA 
After an Heur's Conſideration, the Court was 
n'd again. 5 
Pref. Capt. John Qurieh, tis now Six Days 


ſince this Court firſt ſat, by Her Majeſty's peril 


Command to myſelf, and theſe Gentlemen 
miſſioners, before whom you have been indicted 
upon, or charged with ſeveral Articles of Piracies, 


Robberies, and Murder; and you have been heard 


the . This Court hath weigh'd and conſi- 
dered the ſeveral Evidences that have been pro- 
duced on Her Majeſty*s Behalf againſt you, and 
your own Allegations for you; and upon the 
whole,, have found, and a udge 
the ſeveral Articles of Piracy, 
Murder, wherewith you are charged, and have 
agreed, that Sentence * ſhould be pronounced 
againſt you for the ſame accordingly. | 
Regifter. Make Proclamation of Silence. 
Cryer. All manner of Perſons are commanded 


ro keep Silence while Judgment is giving, upon 
Pain of Impriſonment. © e 

And then Sentence was pronounced by the 
Preſident of the Court, as Law directs in 
Caſes of Piracy, Sr. | 


Then the Court adjourn'd *till Nine o'Clock | 


next Morning. 
Tueſday 2015 of June, 1704, in the Morning 3 
The Court being open'd, and Proclama 

made, Three Negroes, belonging to Capt. Quelch's 


' 


ity of 
Robter 2 


F 
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Company, were ſet to the Bar, viz. Cæſar- pompey, 
Charles; and Mingo, and arraign'd, upon the Ar- 
ticles of Piracy, Cc. aforeſaid, (Mutatis Mutan- 
dis) and ſeverally pleaded; Not Guilt. 
"Queen's Advocate. May it pleaſe your Excel- 
lency, and the reſt of the Honourable Commiſſi- 
oners of this Court; the Three Priſoners now at 
the Bar, are of a different Complexion, tis true, 
from the reſt that have been arraigned upon theſe 
Articles; but it is very well known, that the 

and moſt famous Pirates that have been in 
the World, were of their Colour; and Negroes, 
though Slaves, are as capable of taking away the 


Lives and Eſtates of Mankind, as any Freemen 


in the World; and if we ptove; that theſe Fellows 
have been as active in all this Matter as the reſt 
of the Company, we doubt not, but you will 
think, and adjudge them equally guilty with the 
Preſ. Pimer, look upon the Priſoners now at 
the Bar, and acquaint the Court, Whether they 
were on board the Brigantine Charles, during your 
late Voyage, and how they behaved themſelves 
while they were on board. . 
Pimer, (looking on the Priſoners.) Thoſe Three 
s were on board during the whole Voy- 
age, but were not active, nor did they any thing 
but as they were commanded : Czſar-pompey; 
and Charles, were the Cooks of the Brigantine, 
and ſounded the Trumpet when they were com- 
manded, but handled no Arms; neither did 


Mingo. 
Clifford and Patrot being examin'd, affirm'd 
the ſame Thing. | | | | 
- Pimer farther added? That he knew Mingo to 
have been Capt. Plowman's Slave, and that he 
brought him from Guinea. 8 
Mr. Jobn Colman inform'd the Court alſo, That 
the other Two Negroes, Ceſar-pompey, and Cherles, 
were his Brother Colonel Hobbeys Slaves; That 
they did not run away from their Maſter, but 
were forcibly carried away by Capt. 2zelcb, and 
Company. | 

Upon this, the Court being elear'd, in lefs than 
half an Hour, was open'd again, and. the Three 
Negroes aforeſaid brought in. | 

Pref. Cæſar- pompey, Charles, and Mingo ; you 
have been charged with feveral Articles of Piracy, 
Sc. to which you er Not Guilty; this 
Court has conſider'd of the Matter, and declare 
you to be Not Guilty, - 

Whereupon, they were order'd upon their 
Knees, Se. M une | 

After this, Mr. Meinzies moved for fome far- 
ther Time for the reſt of the Priſoners; and then 
the- Court adjourn'd 'till Three of Clock After- 

*** ai {$6 . 0 , 

Three P. M. | 
The Court was open'd, and Proclama 
made: Then Lambert, Wilde, Scudamore, Roach, 
Perkins, and James, were ſet to the Bar, and 
after ſome little Time ſpent, Fobn Lambert, and 
| Charles James, defired that they Two might be 
try'd by themſelves; upon which the Court or- 
der'd the reſt to be taken from the Bar; and then 
the Court to examine the Witneſſes on 
Behalf of the Queen againſt the Prifoners. 

Pref. Pimer, What do you know as to Lam- 
bert's being coneern'd in confining Capt. Plowman, 
and altering the Voyage ? 22 

Pimer. I can't ſay, that either he, or James 


vere concerned in bolting the Cabbin Door, hut 
0 . x 


they were beth on board when we eame to ſail a 


and though they declared they were unwilling to 


ke the Southward, yet after Capt. Plowman's 
th, there was a Conſultation held; and both 
Lambert and James were at it; and I know no- 
thing to the contrary, but that they conſented 
with the Majority. | | * 

Court. Pleaſe to let the Articles be tead to the 
Witneſſes, and then aſk, how far Lambert and 
James were concern'd in all, or any of them. 

Art. 1. Read. Witneſſes. Lambert and James 
were on board when we took that Veſſel, and ſo 
at the Second and Third, Fourth and Fifth. 

Pref. And as active as any of the reſt ? 

Witneſſes: Les. 

Art. 6. Read: Witneſſes. They were both on 
board our Brigantine -when this was done, and 
aſſiſted at the Seventh and Eighth Captions. 

Art. 9. Read. Witneſſes. Lambert was on board 
the Tender, above a Mile off at that Time, but 
James was one that boarded the Ship. © 
Preſ. Lambert and James, Would you aſk the 
Witneſſes any Queſtions ? * 

Lambert. I was ſick down in the Gun-Room, 
when they bolted the Door upon the Captain, and 
never gave my Conſent to go to the Southward. 
What I did I was forced to. <7 4,08 

Preſ. Pimer, Did you ever hear Lambert pro- 
reſt againſt any of theſe piratical Actions, or did 
he delire to be ſet on Shore? | 

Pimer. He did defire to be ſet on Shore, but it 
was before the Captain went from Nantaſtet. 1 
never heard any of them manifeft their Diflike 


as to our going to Braſil, but were as forward as 


the reſt were. 

Preſ. Pimer, Do you know whether Lambert 
and James had their Share of the Treaſure ? 

Witneſſes. They had each of them their Shares. 

Preſ. What ſay you, Fames ? 

James. I was conftrain'd againſt my Will, to 
go to Sea, and was deluded by falfe Pretences. 
Preſ. Pimer, What ſay you as to James. 

Pimer. I cannot ſay that he faid any Thing of 
_ he pretends he faid, but that he was un- 
willing to Pilot the Ship, which I judged was, 
. he was averſe 10 whe . wed 

Pref. Did you Hear Lambert adviſe the Captain 
to go off from the Coaft of Brafil, againſt ſome 
known Enemy? 

' Witneſſes. No, we never heard him give any ſuch 
Advice. 

Pimer. 1 have heard him ſeveral Tirnes declare 
himſelf againſt the Voyage, but never expreſs 
himſelf ſorrowful for, or proteſt againſt any of 
the Piracies, nor James neither. ; 

_ You have brought in a very conſiderable 
Treaſure with you, whereof each of you have had 
your Shares; Whence had you it? Where are 
the French and Spaniards you took it from? 

James. It was the Commander did it; and we 
were not on board the Veſſel that took the Gold 
Duft. The Reaſon we accepted of our Shares 
was, becauſe otherwiſe they would have kHPd us, 
or ſet us n ſome deſolate Ifland, where we 
ſhould have been ftarved. | 

Lambert. 1 was only at the taking of Two of 


the Veſlels; and you may be ſure, 1 would never 


have come Home in the Veſſel, if I had thought 
J had done any Thing amiſs, or that 1 ſhould 
have been arraign'd for. i | 
The Prifoners having nothing farther to offer, 
the Court was ordered to be cleared, and in fomie 


ſmall 
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{pall Time after open'd again, and the Priſoners 
ſet to the Bar. | 
Preſ. Jobs Lambert, and Charles Fames: You 
have here been Arraigned upon ſeveral Articles 
of Piracy, &c, committed by you, (with others,) 
n the Subjects of Her Majeſty's good Ally, 
Sc. to which you have pleaded, Not Guilty : 

You have been heard thereupon, What you had 
to ſay for your ſelves : This Court having con- 
ſidered the Evidence for the Queen againſt you, 
and your own Allegations for you, do adjudge 
each of you Guilty of the ſeveral Articles of 
Piracy, Sc. What have you to ſay, Why Sen- 
tence of Death ſhould not be pronounced againſt 

ou? 
| : Anſw. We muſt leave it to God and your Ho- 

nours : We are as innocent as the Child unborn 
of the Things we are charged withal. 

Preſ. Hearken to the Sentence of the Court 
againſt you. 3 
Then Sentence was pronounced by the Preſi- 
dent of the Court, as the Law directs in Caſes of 
Piracy, Sc. 

After this, Benjamin Perkins, William Wilde, 
Chriſtopher Scudamore, and Peter Roach, were ſet 
to the Bar. 32 

Ordered, That Scudamore be tried by himſelf, 
and the reſt taken from the Bar. 

The ſeveral Articles being read to the Wit- 
neſſes, they all ſwore that Scudamore was with 
them all the Voyage; that he was very active in 
8 and that he had his Share of the 

0 " . : . 

Queen : Advocate. May it pleaſe your Excel- 
ſency, we ſhall farther prove againſt the Priſoner 
at the Bar, That he was the only Man who gave 
the mortal Wound to the Captain of the Por- 
tugusſe Ship. — 

Preſ. Pimer, What do you know as to that? 

Anſw, There was a Controverſy on board our 
+ Brigantine, concerning who it was that killed the 
Captain of the Portugueſe Ship, Scudamore ſaying 
it was he, and another ſaid it was he that did it. 

* Pref. Set up the Negro Boy who was taken in 
that Ship. 

The Negro Boy being ſet up, was bid to look 
upon the Priſoner, and ſay, Whether it was he 
that kill'd his Maſter. 

And the Interpreters reported to the Court, 
That the Negro Boy ſaid, That was the Man 
who kill'd his Maſter, and that he kill'd him with 
a Petard; that his Maſter fell down immediately, 
and did not ſpeak a Word. | 
Preſ. What ſay.you, Scudamore ? 

Scudamore. 1 did not kill the Captain of the 
Portugueſe Ship. | 

Preſ. Where is your Gold ? 

- Scudamore. I can't tell: What I ſaid upon my 
firſt Examination about it, is falſe. 

Preſ. Have you any thing farther to ſay ? 
© Scudamore. No. 9%. 

After this, a Petition was given into Court, 
ſigned by ſeveral pf the Priſoners, viz. William 
- Wilde, John Dorothy, Dennis Carter, Peter Roach, 
Francis King, Jobn Pitman, Richard Lawrence, 
Benjamin Perkins, Eraſmus Peterſon, John Carter, 
Nicholas Richardſon, John King, James Auſtin, 
William Jones, and Charles King: Praying that 
they might withdraw their ſeveral Pleas of Not 
Guilty, and be admitted to confeſs and plead 
Guilty, . hoping thereupon for the Queen's 


were each of them aſk'd, 


Upon which th 
their Hands to that Petition? 


Whether they ſer 


And they all ſeverally own'd they did. 


Preſ. You who have here ſubſcrib'd this Peti- 
tion, muſt be told, That your Commander, and 
ſome others of your Company, have had their 
Trials, and are found Guilty : We don't take your, 
pleading Guilty now, to be any Submiſſion, nor 
will it of itſelf entitle you to Mercy. This Court 
can make no Bargain with yeu: If any of you 
can be diſtinguiſh'd, as being forced away, pro- 
feſſing againſt the Voyage, . Sickneſs, or the like, 
This Court will conſider of it, ſo far as is proper 
for them; | | | | 

Mr. Regiſter, You muſt aſk each of the Priſo- 
ners, one by one, Whether they are Guilty, or 
Not Guilty, of what they are charged with. 

 Regifter. How ſay you, Richard Lawrence, 

Are you Guilty, or Not Guilty ? | 
Richard Lawrence. Guilty. 2 

So ſaid Eraſma Peterſon, John Carter, Francis 

King, Peter Roach, &c. the reſt of the Petiti- 

oners. | 

After this, Fobn Miller was ſet to the Bar. 

And the Queen's Witneſſes being examined 
about Jabn Miller, made Oath, That he was on 
board the Brigantine Charles during the Voyage, 
and did not proteſt againſt going upon the Coaſt 
of Braſil; that he was in Health, and Service- 


able at the Time of every Caption, as the reſt _* 


were; and had his Share of the Gold, Cc. that 
was taken, 
Miller. Saying he was ſick ſome Part of the 

Oyage. 

Witneſſes. He was ſo, but was well again be- 
fore we made our firſt Caption. (Article Ach 
read.) He was at this Caption well in Health; 
and conſenting to it, fo at the 5th and 6th Ar- 
ticles, and at the taking of the Prize in the 5th 
Article. (Article 8th read.) He was then on 
board the Tender that took the Gold Veſſel. 
(gth Article read.) He boarded that Ship with 
Sword and Piſtol. 

Preſ. What have you to ſay for your ſelf ? 
You have heard what has been proved againſt 


you. | 

Miller. I was at the taking of the Ship, and 
a Bark; but did not know what they were, for 
they ſhew'd no Colours. =p 8 9 
Preſ. Pimer, Did you ever hear any of your 
Company ſay, as if Miller was one of Avery's 
Crew? _ | 

Pimer. I heard ſome of them ſay, they heard 
him « hy himſelf ; ſo ſaid Clifford. 

Miller. 1 was none of Avery's Company. 

Preſ. Set John Templeton to the Bas, which 
was done; and the Queen's Witneſſes being 
Sworn, Depoſed, That Jobn Templeton was on 
board the Brigantine all their late Voyage, and 
that he did ſometimes bear Arms, but being 
above fifteen Years of Age, they allowed him 
but half a Share, which his Maſter was alſo to 
have: That he was for two Months together 
Cook on board the Tender, but being but a Boy, 
he had no Vote with the reſt of the Company, 
but was ordered as every one pleaſed. | 

Mr. Henry Francklyn being Sworn, Depoſeth, 
That the Priſoner at the Bar was his Servant, and 
that he put him on board the Brigantine Charles, 
as ſuch, upon Captain Plowman's Requeſt : That 
he ſaw his Boy the Sunday Evening after the Pi- 


rates came in, and that his Share of Gold was 


never 
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never in his own keeping, for that the Company 
would not truſt him with it; but he NT it 
for him. | 

 Preſ. Templaton, What have you to ſay ? 

Templeton. I have notbing to ſay, but that my 
Maſter ſent me out, and I knew not whither we 
were going. - 

And after this, William Whiting was ſet to the 
Bar, and charged with the ſame Articles of Pi- 
racy, &c. who thereupon pleaded Not Guilty. 

And Pimer and the reſt of the Witneſſes being 
examined concerning him, informed the Court, 
That from the firſt Time of their coming upon the 
Coaft of Braſil, unto their coming Home, //biting 
was ſick, and never bore Arms, being utterly un- 
capable of doing any thing. 

Preſ. Had he any Share? 

Witneſſes. Hle had ſixteen Ounces allowed him 
by the Company; but they told him it was not 
for his Deſerts, but out of their Generolity that 
they gave it him. br 

Pref Did he expreſs any Diſſatisfaction at what 
was done ? 

Witneſſes. No, not that I heard; but he was 
taken ſick on the Beginning of November, and 
came very ſick a-ſhore. 

S. Seæwall, Eſq, Whiting upon his Examination 
told me, that he had been acquainted with Cap- 
tain Plowman at New-York, and that it was out of 
Reſpect that he had for him, that he came hither, 
and went the Voyage. 


Mr. William Clark Sworn. 
ſed, That Captain Plomman ſent for Mr. 

Colman and himſelf, and recommended the Pri- 
ſoner to them as a Perſon fit to be Clerk or Se- 
cretary on board the Ship, and to take an Ac- 
count of all their Affairs; and that Captain 
Plowman's Letters to them were written by the 
Priſoner z and when he came aſhore, he was in a 
very low Condition, but ſaid, when he pros able, 
he would do them all the Service he could. - 

Pimer. I know of his writing Letters from 
Captain Plowman. 

Preſ. Would you ſay any thing your ſelf, 
Whiting ? 
. Whiting. I never was in any Action, being ſick 
all the while we were on the Coaſt of Bra/il, and 
did not diſcover their Piracy when I came on 
Shore, becauſe I was then very ſick, and like 
to die. 

The Court was ordered to be cleared, and then 
adjourn'd to Nine o'Clock next Morning. 


Wedneſday, June 21, A. M. 
The Court being opened, and Proclamation 
made, John Templeton and William Whiting were 
ſet to the Bar, 
Preſ. Jobs Templeton, This Court has conſi- 
dered your Caſe, and have been very indulgent 
to you in regard of your Youth, and have ad- 
Judg'd you to be Not Guilty. | 
And you alſo Wilkam Whiting, the Court bas 
conſidered of your Caſe, and have adjudg'd you 
alſo to be Not Guilty, Upon which each of them 
upon their Knees thank'd the Court, c. 
After which, Cbriſtonber Scudamore and John 
Miller were ſet to the Bar. 
Preſ. Scudamore and Miller, upon bearing the 
* Evidences againſt you, and your own 
Allegations. for your ſelves: This Court doth 
adjudge an Beck to be Guilty of what you have 
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been charg'd with. What have you to ſay, why 
Sentence of Death ſhould not pals againſt you ? 


Scudamere. I had no Hand in altering the 
Voyage, nor killing the Portugueſe Captain. 


Miller. 1 was never active after the Voyage 
was alter'd. 

Preſ. Attend to the Sentence of this Court 
againſt you, : 


Then Sentence was pronounced by the Pre- 
ident of the Court, as the Law directs in Caſes 
- 3 Sc. againſt the ſaid Scudamore and 

Ordered, That all the reſt of the Priſoners that 
pleaded Guilty, be brought to the Bar. 

Pref. Set ſeven of them to the Bar. - 

Then William Wilde, Jabn Dorothy, Dennis 
Carter, Peter Roach, Francis King, Jobu Pitman, 
and Richard Lawrence, were ſet to the Bar. | 

Pre/. You, and each of you, have been Ar- 
raigned upon ſeveral Articles of Piracy, Cc. to 
which you have ſeverally pleaded Guilty. What 
have you to ſay, why Sentence of Death ſhould 
not paſs upon you? 

An. Nothing. 

Preſ. Then attend to the Sentence. 

Then Sentence was pronounced by the Pre- 
ident of the Court, as the Law dire&s in Caſes 
of * Sc. againſt the ſaid ſeven Perſons laſt 
named. X 

Preſ. Set the reſt to the Bar. 87 

Benjamin Perkins, Eraſmus Peterſon, Jobn Carter, 
Nicholas Richardſon, Jobn King, James Auſtin, 
2 Jones, and Charles King, were ſet to the 
Preſ. You, and every of you, have been Ar- 
raign'd upon ſeveral Articles of Piracy, Robbery 
and Murder, unto which you, and each of you 
did plead Guilty What have You to ſay,” why 
Sentence of Death ſhould not paſs againſt you 
for the ſame ? 

Anſ. We leave our ſelves to God Almighty. 

Pref. Attend then to the Sentence. | 

Then Sentence was pronounced by the Pre- 
ident of the Court, as the Law directs in Caſes 
of Piracy, Sc. againſt the eight Perſons laſt 
named, | 

And then the Priſoners were all remanded to 
Priſon, and the Officer charged to take great 
Care of them. f 3 


On Friday, Tune 30, 1704, Jobn Quelch, Jobn 
Lambert, Chriſtopher Scudamore, Fohn Miller, Eraſ- 
mus Peterſon, and Peter Roach, were Executed 
in Charles River, between Broughton's Warehouſe 
and the Point. | 


An Account of the Bebaviour, and lat Dying 
Speeches, of the Six Pirates, that were Execu- 
ted on Charles River, Boſton Side, on Friday 

une 30, 1704, viz. Captain John Quelch, 
Joh Lambert, Chriſtopher Scudamore, John 
iller, Eraſmus Peterſon, and Peter Roach. 


N Friday the zoth of June, 1704, purſu- 
9 ant to Orders in the Dead Waris the 
oreſaid Pirates were guarded from the Priſon 
in Boſton, by forty Muſketeers, Conſtables of 
the Town, the Provoſt-Marſhal and his Off- 
cers, Cc. with two Miniſters, who took great 
Pains to prepare them for the laſt Article of 
their Lives. Being allowed to walk on Foot 
through the Town, to Scarlets Wharf, where 
Kkk the 
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the Silver Oar bug cartied before them, they 
went by Water to the Place of Execution, be- 
ing crowded and thronged on all Sides with 


Multitudes of Spectators. | 


At the Place of Execution, they then © ſeverally 
| ſpoke as follows, viz. 


I. Captain John Quelch. The laſt Words he 
© ſpoke to one of the Miniſters at his going up the 
Stage, were, I am not afraid of Death; I am 
not afraid of the Gallows; but I am afraid of 
what follows : I am afraid of a Great Gop, and 
a Judgment to come. But he aftefwards ſeemed 
to brave -it out too much againſt that Fear; 
alſo when on the Stage, firſt he pulled off his 
Hat, and bowed to the Spectators, and not con- 
cerned, nor behaving himſelf ſo much like a 
dying Man as ſome would have done. The Mi- 
niſters had, in the Way to his Execution, much 
defired him to glorify God at his Death, by 


bearing a due Teſtimony againſt the Sins that 


had fuined him, and for the Ways of Religion, 
which he had much neglected. Yet now being 
called upon to ſpeak what he had to ſay, it was 
but thus much : Gentlemen, *Tis but little I have 
fo ſpeak : What I have to ſay is this, I defire to 
Be informed for what I am here; I am con- 
demned only upon Circumſtances: 1 forgive all 
the World : So the Lord be merciful to my Soul. 
When Lambert was warning the SpeCtators to 
beware of bad Company, 2uelch joining, They 
ſhould alſo take Care how they brought Money into 
New- England, t be hanged for it. ; 


Il. Jobn Lambert. He appeared much hard- 
hed, and pleaded much on his Innocency : He 
deſired all Men to beware of bad Company; 
he ſeemed in a great Agony near his Execution : 
He called much and frequently on CRHRIST, 
for Pardon of Sin; that Gop Almighty would 
ſave his innocent Soul: He deſired to forgive 
all the World : His laſt Words wete, Lord, for- 
give my Soul ! Ob, receive me into Eternity ! Bleſſed 
Name of CHRIS TI Receive my Soul. — 


III. Chriftopher Scudamore. He appeared very 
Penitent ſince his Condemnation ; was very di- 
ligent to improve his Time going to, and at the 
Place of Execution. 


IV. Jobn Miller. He ſeemed much concerned, 
and complained of a great Burden of Sins to an- 
ſwer for; expreſſing often, Lord ! What ſhall I 
do to be Saved? | g 

V. Eraſmus Peterſon. He cried of Injuſtice 
done him; and ſaid, I is very hard for ſo many 
Men's Lives to be taken away for a little Gold, 
He often ſaid, - His Peace was made toitb God; 
and his Soul would be with God; yet extreme 
hard to forgive thoſe, he ſaid, wronged him: 


He told the Executioner, He was à ſtrong Man, 


and prayed to be put out of Miſery as ſoon as 
poſſible. | ee e 
VI. Peter Roach. He ſeemed little concerned, ied, 
and ſaid but little, or nothing at all. 
Francis King was alſo brought to the Place of 
Execution, but Repriev'd. 4 | 
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LVI. The Trials of Daniel Dammaree, a W aterman, Ffüncis 
Willis, a Footman, and George Purchaſe, a Sheriff”s Officer, 
for High Treaſon, in levying War in the Kingdom, againſt 


the Queen, under Pretence of pulling down 


9 Anne, 1710. 


Meeting-Houſes. 


[ At the Seſſions-Houſe in the Old-Baily. ] 


Die Martis, Decimo Oftavo Die Aprilis, Anno 
Domini, 1710, Anno Anne, Dei Gratia, Mag- 
ne Britannie, Franciæ, & Hiberniæ Reginæ, 
Sc. Nono. 


45 of Indictment for High Treaſon, 
in levying open War againſt Her Majeſty, 
having been found Yeſterday by the Grand Jury 
for the County of Middleſex, at Hicks's-Hall, 
againſt Daniel Dammaree, Francis Willis, and 
George Purchaſe, the Priſoners being in Cuſtody 
- the Keeper of Newgate, the Court proceeded 

us. 

Clerk of Arraigns. Set Daniel Dammaree to the 


ar. 
Which wat done. 
Cler. of Arr. Daniel Dammaree, Hold up thy 
Hand. | | 
Whith be did. 


+ 
Lou ſtand indifted, by the Name of Da- 

niel Dammaree, late of the Pariſh of St. Clement 
Danes, in the County of Middleſex, Labourer ; 
for that you, not having the Fear of God before 
our Eyes, nor weighing the Duty of your Al- 
egiance, but being moved and ſeduced by the 
Inſtigation of the Devil, the Love, and true, and 
due Obedience, which every true and faithful 
Subject of our Sovereign Lady Anne, by the 
Grace of God, of Great-Britain, France, and 
Ireland, Queen, Defender of the Faith, Cc. to- 
wards our faid Lady the Queen, ſhould, and of 
Right ought to bear, wholly withdrawing, and 
conſpiring, and with all your Strength intend- 
ing, the Peace and common Tranquillity of this 
Kingdom of Great Britain to diſturb ; the Firſt 
Day of March, in the Ninth Tear of the Reign 
of our ſaid Sovereign Lady the Queen, that now 
is, at the Pariſh of St. Clement Dane aforeſaid, 
1445 „1 in 
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in the County of Middleſex aforeſaid; falſely, un- 
lawfully, deviliſhly, and traiterouſly, didſt com- 
paſs, imagine, and intend open War, Inſurrecti- 
on, and Rebellion, againſt our ſaid Lady the 
Queen, within this Kingdom of Great Britain, 
to raiſe and levy: And your ſaid Treaſons, Com- 

ings, Imaginations, and Intentions to - fulfill 
and bring to effect, you the ſaid Daniel Dam- 
maree, afterwards, that is to ſay, the ſaid Firſt 
Day of Marzh, in the Ninth Year aforeſaid, in 
the ſaid Pariſh of St. Clement Danes, in the Coun- 
ty of Middleſex aforeſaid, by Force and Arms, 
againſt our ſaid Sovereign Lady the Queen, your 
Sovereign, and undoubted Liege Lady, with a 
great Multitude of Men, to the Jurors unknown, 
to the Number of Five Hundred Perſons, arm'd 
and array'd in a warlike Manner, that is to ſay, 
with Colours flying, Swords, Clubs, and. other 
Weapons, as well offenſive as defenſive, unlaw- 
fully, and traiterouſly being aſſembled, and ga- 
' thered together, publick War againſt our ſaid 
Lady the Queen, at the Pariſh aforeſaid, in the 
County aforeſaid, the Day and Year aforeſaid, 
traiterouſly didſt prepare, begin, and levy, againſt 
the Peace of our ſaid a Lady the Queen, 
that now is, her Crown and Dignity, and againſt 
the Form of the Statute in that Caſe made and 
provided. 

Cler. of Arr. How ſay you, Daniel Dammaree ? 
Are you Guilty of the High Treaſon, for which 
you have been indicted, and are now arraign'd, 
or Not Guilty ? 9419 

Dammaree. My Lord, I was ſo much in Li- 
quor, that I'do not know what I did. 

Mr. Serj. Richardſon. You muſt now plead 
either Guilty, or Not Guilty. If you plead Not 
Guilty, you will be put upon your Trial, and 
be heard fully in your Defence, by yourſelf, or 
Council. x 

Cler. of Arr. Are you Guilty, or Not Guilty ? 

Damm. Not Guilty. ; 

Cler. of Arr. Culprit, How wilt thou be try'd ? 

Damm. By God and the Country. 

Cler. of Arr. God ſend thee a good Deliverance. 

Then the Priſoner was taken away. 


Cler. of Arr. Set Francis Willis to the Bar. 
Which was done. 

Cler. of Arr. Francis Willis, hold up thy Hand. 
Which be did. 


You ſtand indicted by the Name of Francis. 


Willis, late of the Pariſh of St. Andrew Holborn, 
in the County of Middleſex, Labourer ; for that 
ou, not having the Fear of God before your 


yes, nor weighing the Duty of vour Allegiance, 


but being moved and ſeduced by the Inſtigation 
of the Devil, the Love, and true, and due Obe- 
dience, which every true and faithful Subject of 
our Sovereign Lady Anne, by the Grace of God, 
of Great Britain, France, and Jreland, Queen, 
Defender of the Faith, &c. towards our ſaid Lady 
the Queen, ſhould, and of Right ought to bear, 
wholly withdrawing, and conſpiring, and with 
all your Strength intending, the Peace and com- 
mon Tranquillity of this Kingdom of Great Bri- 
tain to diſturb z the Firſt Day of March, in the 
Ninth Lear of the Reign of our ſaid Sovereign 
Lady the Queen, that now is, at the Pariſh of 
St. Andrew Holborn aforeſaid, in the County of 
Middleſex aforeſaid, falſely, unlawfully, deviliſh- 
| by, and traiterouſly didſt compaſs, imagine and 
intend open War, Inſurrection, wild Rebellion, 


* 
. 


— 


againſt our ſaid Lady the Queen, within this 

ingdom of Great Britain, to raiſe and levy; 
and your ſaid Treaſons, Compaſſings, Imagina- 
tions, and Intentions, to fulfill, = bring to ef- 
fect, you the ſaid Francis Willis, afterwards, that 
is to ſay, the ſaid Firſt Day of March, in the Ninth 
Year aforeſaid, in the ſaid Pariſh of St. Andrew 
Holborn, in the County of Middleſex aforeſaid, 
by Force and Arms, againſt our ſaid Sovereign 
Lady the Queen, your Sovereign and undoubted 
Liege Lady, with a great Multitude of Men, to 
the Jurors unknown, to the Number of Five 
Hundred Perſons, arm'd and array'd in a warlike 
Manner, that is to ſay, with Colours flying, 
Swords, Clubs, and other Weapons, as well of- 
fenſive as defenſive, unlawfully, and traiterouſly 
being aſſembled, and gathered together, publick 
War againſt our ſaid Lady the Queen, at the Pa- 
riſh aforeſaid, in. the County aforeſaid, the Day 
and Year aforeſaid, traiterouſly didſt prepare, 
begin, and levy, againſt the Peace of our ſaid So- 
vereign Lady the Queen, that now is, her Crown 
and Dignity, and againſt the Form of the Statute 
in that Caſe made and provided. 

Cler. of Arr. How ſay you, Francis Willis ? 
Are you Guilty of the High Treaſon, whereof 
you are indicted, and for which you are now ar- 
raign'd, or Not Guilty ? 

Willis. I am entirely innocent. | 

Mr. Serj. Richardſon. Then plead Not Guilty ; 
and if upon Trial you appear to be innocent, 
you will be acquitted. kl 

Cler. of Arr. Are you Guilty, or Not Guilty ? 
You muſt uſe the Words, ; 

Willis. Not Guilty. | 

Cler. of Arr. Culprit, How wilt thou be try'd ? 

Cler. of Newgate. You muſt ſay, By God and 
your Country. 

Willis. By God and the Country. 

Cler. of Arr. God ſend you a good Deliverance. 

Then he was taken from the Bar. . 


Cler. of Arr. Set George Purchaſe to the Bar. 
Which was done. | «x 
Cler. of Arr. George Purchaſe, hold up thy 
Hand, ; 
Which he did. | | 
You ſtand indifted by the Name of George 
Purchaſe, late of the Pariſh of St. Giles in the 


* Fields, in the County of Middleſex, Labourer 


for that you, not having the Fear of God before 
your Eyes, nor weighing the Duty of your Al- 
legiance, but being moved. and ſeduced by the 
Inſtigation of the Devil, the Love, and true and 
due Obedience, which every true and faithful 
Subject of our Sovereign Lady Anne, by the 
Grace of God, of Great Britain, France, and 
Ireland, Queen, Defender of the Faith, &c. to- 
wards our faid Lady the Queen, ſhould, and of 
Right ought to bear, wholly withdrawing, and 
conſpiring, and with all your Strength intend- 
ing, the Peace and common Tranquillity of this 
Kingdom of Great Britain to diſturb ; the Firſt 
Day of March, in the Ninth Year of the Reign 
of our ſaid Sovereign Lady the Queen, that now 
is, at the Pariſh of St. Giles in the Fields afore- 
faid, in the County of Middleſex aforeſaid, falſely 
unlawfully, deviliſhly, and traiterouſly, didſt 
compaſs, imagine, and intend open War, Inſur- 
rection, and Rebellion, againſt our ſaid Lady the 
Queen, within this Kingdom of Great Britain, 
to raiſe and levy ;- and your ſaid Treafons, Com- 

| | paſſings, 
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s, Imaginations, and Intentions, to fulfill, 
22 bi g to elſe, you the ſaid George Purchaſe, 
afterwards, that is to ſay, the ſaid Firſt Day of 
March, in the Ninth Year aforeſaid, in the ſaid 
Pariſh of St. Giles in the Fields, in the County 
of Middleſex aforeſaid, by Force and Arms, 
againſt our ſaid Sovereign Lady the Queen, your 
Sovereign, and undoubted Liege Lady, with a 
reat Multitude of Men, to the Jurors un- 
nown, to the Number of Five Hundred Per- 
ſons, arm'd, and array'd in a warlike Manner, 
that is to ſay, with Colours flying, Swords, 
Clubs, and other Weapons, as well offenſive as 
defenſive, unlawfully and traiterouſly being af- 
ſembled and gathered together, publick War 
inſt our ſaid Lady the Queen, at the Pariſh 
aforeſaid, in the County aforeſaid, the Day and 
Year aforeſaid, traiterouſly didſt prepare, begin 
and levy, againſt the Peace of our ſaid Sovereign 
Lady the Queen that now is, Her Crown and 
Dignity, and againſt the Form of the Statute in 
that Caſe made and provided. 

Cler. of Arr. How fay you, George Purchaſe ? 
Are you Guilty of the High Treaſon for which 
you have been indicted, and are now arraign'd, 

or Not Guilty ? | 

| Parc. Not Guilty. 

Cler. of Arr. Culprit, How wilt thou be try'd ? 

Purc. By God and the Country. 

Cler. of Arr. God ſend thee a good Deliver- 
ance, 

Then he was taken away, and the Court ad- 
journ d to the Day following. | 


Die Mercurii, 19 Aprilis, 1710, 9 Ame. 
Domina Regina verſus Dammaree. 


PRESENT, 


The Right Hon. Sir Samuel Garrard, Bart. 

Lord Mayor of the City of London; the Right 
Hon. Sir Thomas Parker, Knt. Lord Chief Juſtice 
of Her Majeſty's Court of Queen's Bench; the 
Right Hon. Sir Edward Ward, Knt. Lord Chief 
Baron of Her Majeſty's Court of Exchequer 
the Hon. Robert Tracy, Eſq; One of the Judges 
of the Court of Common Pleas ; the Hon. Sir 
Thomas Bury, Knt. One of the Barons of the Ex- 
chequer, and a numerous Company of the Nobi- 
lity, and Perſons of Quality and Diſtinction. 

Cler. of Arr. Cryer, make Proclamation. 

Cryer. O Yes. 5 

Cler. of Arr. Again, again. ö g 


Cryer. O Yes, O Yes. All manner of Perſons 


that have any thing more to do at this General 
Seſſions of the Peace, Seſſions of Oyer and Ter- 
miner, holden for the City of London, and Goal 
Delivery of Newgate, holden for the City of 
Londen and County of Middleſex, and adjourned 


over to this Day, Draw near, and give your At- 


tendance, for now the Court will proceed to the 
Pleas of the ſame City and County. 
| God Save the Queen. 

Cler. of Arr. Middleſex Cryer, make Proclama- 
tion. 
yer. O Yes, O Yes. You Men of the 
County of Midaleſex, Summon'd to appear here 
this Day, to try between our Sovereign Lady 
the Queen, and the Priſoners that ſhall be at the 
Bar, anſwer to your Names as you thall be call'd, 

every Man at the firſt Call, upon Pain and Peril 
mall fall chereon, ; ER 


56. The Trial of Daniel Dammaree, 


Hand, . 


4 


9 Annz, 


Then the Jury that were return d on the Panne 
were all call d over, and the Appearances of 
all thoſe that anſtoer d to the Call, were re. 
corded. 


Cler. of Arr. Set Daniel Dammaree to the Bar. 
Which was done. | 
Cler. of Arr. Daniel Dammaree, Hold up thy 

Which he did, 

Cler. of Arr. You the Priſoner at the Bar, theſe 
good Men, whom you ſhall hear call'd, and do 
now perſonally appear, are to paſs between our 
Sovereign Lady the Queen and you, upon Trial 
of your Life and Death. If therefore you will 
challenge them, or any of them, your Time is 
to ſpeak to them as they come to the Book to be 
Sworn, and before they be Sworn. 

Cler. of Arr. Call Sir Edward Gould, Kant. 

Officer. Here he is, Sir. 

Cler. of Arr. To the Priſoner. There is Sir Ed. 
ward Gould. Do you challenge him? | 

Damm. No,' my Lord, I don't intend to make 
any Challenges. 

MR of Arr. Then hold Sir Edward Gould the 
Which dbas done. N 


Cler. of Arr. Look upon the Priſoner. 

You ſhall well and truly Try, and true Deli- 
verance make between our Sovereign Lady the 
Queen, and the Priſoner at the Bar, whom you 
ſhall have in Charge, and a true Verdict give ac- 
cording to your Evidence. So help you God. 


Cler. of Arr. Richard Browne, Eſq; 
He wwas Sworn, 


The Priſoner making no Challenges, the fol- 
lowing Gentlemen were Sworn. ' ; 
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Sir Edward Gould, Knt, Giles Riddle, 
Richard Browne, Elq; Thomas Dodd, 
Peter Levigne, Eſq; Charles Williams, 
Robert Breedon, Elq; Thomas Sutton, 
Charles Bateman, Eſq; Daniel Selman, 
Peter Lekeux, Eſq; Jobn Collis. 


Cler. 9 Arr. Cryer, Count theſe. 

ir Edward Gould, Knt. 

Cryer. One, and ſo of the ret. 

Cler. of Arr. John Colhs. 

Cryer. Twelve good Men and true, ſtand toge- 
ther, and hear your Evidence. 

Are you all Sworn, Gentlemen ? 

Cler. of Arr. Cryer, make Proclamation. 

Her. O yes, It any one can inform my Lords 
the Queen's Juſtices, the Queen's Serjeant, the 
Queen's Attorney-General, or this Inqueſt now 
to be taken, of the High Treaſon of which the 
Priſoner at the Bar ſtands indicted, let them come 
forth, and they ſhall be heard, for now the Pri- 
ſoner ſtands at the Bar upon his Deliverance, 
and all others that are bound by Recognizance, 
to give Evidence - 4 the Priſoner at the Bar, 
let them come forth, and give their Evidence, 
or elſe they forfeit their Recognizance. And all 
Jurymen of Midd&kſex that have appear 6 and 
are not Sworn, may depart the Court for this 
Time, and give their Attendance here again to 


Morrow Morning. | 
Cher. of Arr. Dani el Dammaree, hold up thy 
Which be did. 4 
| Gentlemen 


1710. 
. Gentlemen of the Jury, look upon the Priſo- 
ner, and hearken to his Cauſe. He ſtands in- 
dicted by the Name of Daniel Dammaree, late 
of the Pariſh of St. Clement Danes, in the County 
of : Middleſex, Labourer; for that he not having 
the Fear of God before his Eyes, but being mov'd 
and ſeduc d by the Infligation of the Devil, &c. 
(prout in the Indifiment, mutatis mutandis,) 
againſt the Peace of our Sovereign Lady the Queen, 

ber Crown and Dignity, and againſt the Form of 

' the Statute in that Caſe made and provided. Upon 

this Indictment he has been arraign'd, and there- 
unto hath pleaded Not Guilty, and for his Trial 
hath put himſelf upon God and his Country, 
which Country you are. -Your Charge is to 
inquire whether he be Guilty of the High Trea- 
ſon whereof he ſtands indicted, in Manner and 

Form as he ſtands indicted, or Not Guilty. If 
you find him Guilty, you are to inquire what 
Goods and Chattels, ds and Tenements he 
had at the time of the High Treaſon com- 
mitted, or at any time ſithence. If you find 
him Not Guilty, you are to inquire whether he 
fled for it: If you find that he fled for it, you 
are to inquire of his Goods and Chattels, . Lands 
and Tenements, as if you had found him Guilty. 
If you find him Not Guilty, nor that he fled for 
it, you are to ſay ſo, and no more, and hear 

your Evidence. 3 


Foreman of the JFufy. My Lord, here is ſuch 
a great Noiſe in the Court, that unleſs a Stop 
be put to it, we ſhall nos be able to hear the 
Council, or the Evidence: We humbly pray the 
Court may be kept quiet. 

L. C. J. Officer, make Proclamation of Silence. 

Cryer. O Yes. My Lords, the Queen's Juſtices, 
ſtrictly charge and command all manner of Per- 
ſons to keep Silence upon Pain of Impriſonment. 
I. C. J. Gentlemen of the Queen's Council, 


be pleas'd to proceed. 5 


Then William Thomſon of tbe Middle-Temple, 
J: (afterwards Recorder of London, and Baron 

of the Exchequer,) of Council for the Queen, open'd 
_ #he_Indifiment thus. e 

Mr. Thomſon. May it * your Lordſhip, 
and you Gentlemen of the Jury, Daniel Dam- 
marte, the Priſoner at the Bar, ſtands indicted, 
for that he, not having the Fear of, God before 
his Eyes, but being moved by the Inſtigation of 
the Devil, and deſigning to with-draw the Cor. 
dial Love and Natural Obedience, which true 
and faithful Subjects of our Sovereign Lady the 
| Queen, do, and ought to bear towards Her, and 
intending to diſturb the Peace ang common 
Tranquility of this Kingdom, on the firſt of 
Marth: laſt, in the Pariſh of St. Clement; Danes, 


in the County of *Middleſex,., traiterouſly. com- 


pers and-imagin'd to levy War, and ftir up 
Rebellion and Inſurrection againſt our ſaid Lad 

the Queen within this Kingdom; And that he 
might ACCOI liſh his ſaid, Traiterous Imagina- 
and ig the ſaid Pariſh, being mbled, with a 
Multitude and great Number of People armed, 
and arrayed in a Warlike Manner, he did then 
and there unlawfully, and traiterouſly levy War 
againſt our faid-Lady: the Queen, contrary to the 
Duty of his Allegiance; againſt'the, Peace of our 
laid Lady the Queen, her Crown and Dignicy . 

* N 0 Pr 1 nt he has pleaded Not uilty. 
Vol. , | | 


or High Treaſon. > 
Gentlemen, if the Evidence for the Queen 
prove the Charge, as laid in the Indictment: 
tis your Duty to find him Guilty. + +, + 


ns, on the ſaid firſt of March, 


den 
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Mr. Att, Gen. May it pleaſe your Lordſhip; 
and you Gentlemen of the Jury, the Record 
that has been open'd to you, is an Indictment 
of High Treaſon againſt the Priſoner at th 
Bar: It charges him with diſturbing the Genen 
Peace and Quiet of the Realm, and inciting Re- 
bellion within your County. The Crime that 
this. Indictment is founded upon, has in all Ages 
and Countries been accounted the higheſt Crime 
that can be committed againſt. any State, or 
Government, The Laws of England are very. 
expreſs, that if any Man takes himſelf to be 
aggrieved by any Law whatſoever, and endea - 
vours by Force to ſeek Redreſs of. thoſe: Grie- 


vances, or to get any Reformation of "thoſe 


Things he complains of, and this againſt the 
Civil Authority, it is levying of War, and is 
High Treaſon within the Statute of the 25th- 
of Eqdw. 3. e 26 AN He eg - 
That there has been an Inſurrection within 
this County, not only in the Place mentioned in 
the Indictment, but in other Places, I belieye is 


ſo well known to all here, that it would be miſ  - 


ſpending Time to call many Witneſſes to that 
matter. But it will be incumbent on us, now 
the Priſoner ſtands on his Trial, to ſhew what 
particular Part he had in this Buſineſs; and 
therefore we ſhall call many Witneſſes to prove 
what Part he had in this Affair: And it they 

ive the ſame Account that 14 have given in 
Fir Informations, we ſhall make it appear that 
the Priſoner. at the Bar was the Rig der 
of thoſe Tumultuous and Rebellious Per ons, 
that aſſembled. the firſt of March laſt; firſt to 

ull down the Meeting-Houſes in the Neigh- 
— and after burning them, went on to 
pull down others. 

The immediate 


1 6 Deſign Which 2 pretended 
was, the pulling down the Meeting-Houſes that 
is, thoſe. Places which are allowed to ſuch- as 
are unhappy enough to, diſſent from the Church 
of England, to meet in for their Religious 
Worſhip.. Trad Lei oy. Les 
Whether Mr. Burgeſs. has given any Offence 
to the Priſoner, or whether any of the Congre- 
ation have given him any. Offence,, we hal 
— from himſelf. But no Provocation can 
juſtify ſuch Rebellious Tumults as were made 
on this Occaſion: The Pretences that are men- 
tioned, will not excuſe what the Law makes 


High Treaſon. e at is, 
It will be in vain for the Ptiſoner at the Bar, 
or any Perſon in his Circumſtances, to , pretend 
ar he is a Friend to the , Goyernment, or-a 
Loyal Subject, when his Actions ſhew he is 
vilty of High Treaſon. The Priſoner at the 
Bar ſtands | doubly obliged to bear Faith and 
true Allegiance to Her Majeſty, ndt only as 
al good Subjects are obliged 9 it, by en 
a Menial Servant to Her Majeſty, for vc will - 
find that he was, at the time he committed this 
Treaſon, in Her own Cloth, wearing Her own 
Badge, whilſt he was thus acting in Rebellion 
againſt. Her. i 42 72 * au at 4 : 
That this, tumultuous. Meeting was not acci- 
| ſhew, 


tal, will appear, when, the, Witneſſe 
Hae Days 8 had been 2 


That efore thi a 
Diſorders in the Streets: And the Night bee, 
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you will find by our Witneſſes, that a great 
diforderly Tumult was. in the Temple, and there 
it was reſolved upon, by thoſe tumultuous Per- 


fons, that the Night following, they would pull 
down Dr. Burgeſs's Meeting-Houſe, and all the 
othet Meeting-Houſes thereabout. You will 
find, this was not only talk'd of, but put in Exe- 
cution; by the Priſoner, and others with him: 
For, the Firſt of March, they ſaw the Priſoner; 
and about Five Hundred others, with Staves, 
and Clubs, and other Weapons, in the Indict- 
ment mention'd, both offenſive and defenſive 
there they were levying War, as. the Law ex- 
pounds it. And tho' the Darkneſs of the Night 
would otherwiſe have conceal'd him, yet the Fire 
they made in Lincoln i- Inn- Fields, with the Ma- 


terials of that Meeting-Houſe, did afford Light 


Enough for the Wieneſſes to give an Account of 
the Priſoner : How he ſeemed more forward than 
all the others z and that he was not content with 
doing the Miſchief he deſign'd there, but after- 
wards, as Head of the Mob; commanded them 
to go and aſſiſt at another, and they went with 
him, through Queen-Street, to Drury. Lane, to 
another Fire, that was made by another Com- 


Wie fhall ſhew, that it was not only at theſe 
Two Places, but that it was a general Deſign, to 
pull down all the Meeting-Houſes at that time. 
And wheh we have made out this General In- 


tention, and that it was executed in this manner, ſay 


we dbn't doubt, but you will all be ſenſible, that 
this Proſecution was very requiſite : For it is the 
Inteieft of every honeſt Man, to put an end to 
theſe Tumults and Diſorders, be their Opinions 
har they will. It is the Intereſt of all People 
fin order to enjop what God has bleſſed them 
ich, be it more, or leſs) to put an End to theſe 
Diſprders : For theſe are like the great Tumults 


bf Waters, that bear down all before them. 


Wherever theſe Things are, al} the Burglars and 
Robbers, and ſuch People, join with them to do 
Milchitf. 

We will call our Witneſſes, and give an Ac- 
eounit of what relates to the Priſoner, and they 
will make it appear, that he was chiefly concern'd 


in this Inſurrection; and not only acted in Lin- 


tolw's- In- Fields, but in other Places. 
. Soll. Gen. My Lord, The Facts that have 
been open'd by Mr. Attorney, we take to be full 
Ind plainly Rebellion, And, High Treafon : 
Mall not therefore trouble your ip with 
Hying any thing more of the Facts, but only 
thortly Rate the Courſe of our Evidence. 
We ſhall ſhew, that there was a Deſign, the 
Aer theſe Meeting-Houſes were pull'd 
don, to pull them down: That the next Day, 


that Deſign was put in Execution: That the 
Priſoner was the moſt active ameng them, and 


took -_ him to be the Leader, and Captain of 
the Mob, on that Occafion. And, if this be 


made bur, I 1 it will-give your Lordſhip, 
and the Jury, full Satisfaction, that he is Guilty 
of the Crime laid ro his Charge in this Indict- 


ment. | 
Call Fhomas Tolbry.. 


. Mr. Att. Gen. Pray give my i nf b 


Jury, an Account what you 


ouſes, and when, and where ir was. = 


56. The Trial of Daniel Dammaree, 


and Intention of pullmg down bs 


9 Ann, 


Mr. Tolboy. My Lord, I was paſſing through 
the Temple, on Tueſday Night, where I ſaw a 
great Mob: I heard them conſult of demoliſh» - 
ing the Meeting-Houſes the next Day. 

3 Gen. What Meeting -Houſes did they 
talk of??? 

Mr. Tolboy. "Twas Mr. Burgeſs's in Lincoln's» 
Inn Fields. 

Mr. Att. Gen. Was you among them ? 

Mr. Tolboy. No; | was paſſing through the 
Temple, and heard them talking as I paſs'd. 

Mr. Soll. Gen. How many were there together, 
at that time ? 

0 r. Tulboy. I believe there were ſome Thous 
nds. 
— Soll. Cen. When were they to be pull'd 

Mr. Tolboy. Some were for pulling of them 
down then, and ſome were for leaving of them 
'till the next Night, and others were for leaving 
of them alone, till the Event of Dr. Sacheverel['s 
Trial. be 7 

Mr. Soll. Gen. What was the Occafion of the 
Meeting of that Mob, that talk'd of this? 

Mr. Toiboy. I don't know that. 8 

Mr. Soll. Gen. Do you know that that Meet» 
ing-Houſe was pulPd down ? 

Mr. Tolbey. Yes, I know is was pull'd down, 

Mr. Soll. Gen. Did you ſee it? 
| Ny Tolboy. No, I did not ſee it, I only heard 
Mr. Whittaker, Did you ſee the Priſoner at the 
Bar in that Company, in the Temple? 

Mr. Tolboy. No. 

Mr. Whittaker. When you overheard 
were they talking low, or loud? ; 

Mr. Tolboy. It was loud. 


8 


Mr. Whittaker. How came you. not to give 
Information of it to ſome Magiſtrate ? | 
Mr. Tolboy. It was known before, they had 


broke the Windows the Night before. 

Mr. Darnell. Do you know any particular Per- 
ſon, that expreſs'd himſelf for pulling down the 
Meeting-Houſes? 

Mr. Tolbey. No. | 

Mr. Darnell. Who then did you hear ſay there 
was ſuch a Defign ? 

Mr. Tolbey. | heard ſeveral. 

Mr. Darnell. Then you don't know any one ? 

Mr. Tobey. No. ; 

Mr. Darnell. Then you only expreſs yourſelf, 
that you heard the Mob ſay ſo ? en 

Mr. Att. Gen. We don't call this Witneſs to 
1 in particular againſt the Priſoner, but to 

, that theſe People refolved among them- 

ſelves, to pull down the Meeting- Houſes. 

L.C. F. You ſay you was paſling through; 
You did not make any long Stay, did you? 


Mr. Tolboy. No, my Lord. . 
L. C. J. Were they come to a Concluſion of 


the Diſcourſe of pulling them down? Or did you 
leave them talking of it? 

Mr. Tolbvy. 1 left them talking af it? 

Mr. Soll. Gen. He ſaid there was an Intimation 
of it on Monday Night, I deſite to know how 
he knew or heard of it ? 
olbey. You 
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Mr. Telbey. It was a Man that lives in the 
Houſe with me. 

Lord Chief Baron. What were they met about? 

Mr. Tolboy. They were the Mob that accompa- 
nied Dr. Sacheverel home to the Temple. "I 


Then Captain Edward Orrel was ſworn. 

Mr. Att. Gen. Pray look on the Priſoner at the 
Bar, and give an Account of all you know of this 
Riot, and how he was concern'd in it. 

Capt. Orrel. My Lord, I heard there were ſeye- 
ral Diſturbances on Monday Night: On Tueſday 

ight I was at a Coffee-Houſe, where there were 
— Houſe-keepers : When I was there, there 
was News. brought; that they had pulled down 
Mp. Burgeſs's Meeting- Houſe. 

Mr. Att. Gen. Who? | 

Capt. Orrel. The Mob that came with Dr. Sa- 
theverel. Pray, ſays I to Mr. Leonard, who keeps 
the Coffee- Houſe, (he is one of that Congrega- 
tion,) pray ſtep up, and ſee the Truth of it, and 
whether you can do him any Service : You will 
find his Son, and, perhaps, he will put you into 
a Way to put a Stop to it. He went up to Mr. 
Burgeſs's, and found that they had broke the 
Windows of his Houſe, and Meeting-Houſe z 
and after they had done that, they went off. 
From thence, he went to Mr. Burgeſs's Son, and, 
1 ſuppoſe, he went to the Sectetary of State. On 
Wedneſday, 1 went to Weftminſter-Hall, with ſome 
Neighbours, and went into Oliver's Coffee-Houſe, 
where I ſtay'd ſome time, and afterwards ſaw 
Her Majeſty return h the Park, to St. 


James s. There were ſcyeral Papers diſpets'd 
about a Prize-Fighting ; I thought they had been 
the common Papers that are diſpers'd about ſuch 


Prizes, but I found, it was about a Prize between 
Sacheverel, and Hoadly, When I return'd, I went 
to the ſame Coffee- Houſe, and when I had been 
there about half an Hour, heard that the Mob 
were gone from the Temple, to Mr. Burgeſs's Meet- 
ing; ſays I, to ſome of my Friends there, I will 
ſtay no longer here; the leaſt we can do, is to en- 
deavour to keep the Peace: I will go up, and 
ſee what is doing. Accordingly I went, and 
one Friend with me: I went to the Houſe, to 


offer to. do him what Service I could, though I 


don't belong to him. When we came firſt, my 
Friend was fearful: Said I, I will go into the 
Meeting-Houſe. I met ſeveral that aſſaulted me, 
and made me pull off my Hat. When I came 
into the Meeting-Houſe, I ſaw them pulling it 
down; ſeveral Gentlemen, in very good Habits, 
I believe Twenty or Thirty, were buſy in pul- 
ling down the Pews; and I obſerved a little Man 
in the Pulpit, very buſy, pulling it down : I took 
particular Notice of him, but could not ſee him 
among the Priſoners that have been taken, I 
came out, and told my Friend, that it was all 


We ftaid a little while at the Cor- 


deſtroy'd. 

E Street, and then I went in again: I 
went in ſeveral times, till ſome of them, that 
were pulling up the Boards, ſwore at me, and 


faid, Damn him, What does that lazy Fellow ker 


do ? And, I believe, they took me for a Spy. 
I went again to the Coffee-Houſe, and gave this 
Account to my Neighbours, and preſently News 
was brought, that they were gone to ſeveral 
other Meetings. We went out again, and went 
round by Fetter-Lane. I ſaw the Conſtable and 
the Watch were very much inſulted. I ſpoke 


do the Conſtable : He ſaid, I wiſh I could do any 
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Service; but we have our Lives in their Hands; 
we dare not do any more, we have been ſo much 
abuſed. I went into Holborn, and ſaw the Fire 
lighted; and went round at a diſtance, and ſaw 
ſeveral Pieces of Timber thrown into it. From 
thence we went again to Lincoln's-Inn- Fields ; 
there I heard ſome aſking, Which was the Lord 
Wharton's Houſe? Others ſaid, St. James's 3 
No, ſaid others, the City, the City, the Bank: 
Damn them, ſays another, we will have all the 
Meeting- Houſes down, We walk'd down that 
Row; where Sir Francis Child's Son's Houſe: is, 
and went towards my Lord Chancellor's Houſe : 
I ſaw a Chariot ſtanding at his Door; ſaid I to 


my Friend, I believe here is ſomebody from 


Court, I hope there will be ſome Guards come 
down by and by. When I was there, I halted 
a little, and obſerved a ſmall Body of the Mob 
detach'd from that Fire; they run after one ano- 
ther, croſs the Fields: I obſerved a pretty tall 
Man at the Head of them I kept my Eye on 
that Party, In the middle of the Field, they 

w ſtronger, and then they divided themſelves; 
ome went towards the Arch, but more towards 
Potis Houſe : I went towards thoſe at Pewis 
Houſe, and there I ſaw Dammaree in the Queen's 
Livery, with his Badge; and there they held a 
Council of the Mob, as I call'd it. God dama 
it, ſays Dammaree, we will have them all down. 
Some were for going into Mild. Street; Damn it, 
ſays another, that's a Hen-Rooſt, the other is 
worth Ten of it: Says Dammaree, I'Il lead you 
on, Boys; Huzza! High-Church, and. Sache-- 
verel! God damn them all, we will have them 
all down. Some of them turn'd off towards 
Wild-Street, and others towards Powis Houle. 
Dammaree, and the Mob with him, weat through 
Qaeen-Street, and once in Ten or Twelve Yards, - 
he turn'd about, Huzza! Why don't you come 
on, Boys, to Drury-Lane? God damn them, we 
will have them all down. I call'd to him, and 
ſaid, How now, Dammaree ? He turn'd about, 
Huzza! Come along, Boys: But he made me 
no Anſwer. In this Manner, he led them on 
from Lincoln & Iun-Fields to Drury-Lane, but I 
never ſaw him afterwards. By and by comes a 
little Fellow, Ill make way, ſays he; and, with 
a Pick-Ax, which he had in his Hand, endeavour'd 
to break open the Meeting-Houſe Door, and was 
working with it at the Bottom. Afterwards, 
while he was working at the Door, comes ano- 
ther Man, one Henry Sanders, about my Size, 
or a little higher; he had a Hatchet in his Hand: 
He comes up, and ſwears, God damn you, you 
break open a Meeting- Houſe ! You don't know 
how to do itz and, with the ſecond or. third 
Stroke, he broke thorough. I ſtood cloſe by 
him, laid my Hands upon him, and looked upon 
him, while he broke open the Door, and made 
the beſt Remarks I could of him: I have Teen 
moſt of the Priſoners, but could not find him 
among them; but, at laſt, was inform'd, that he 
was Apprentice to one Walli, a Sawyer, in Par- 
- Lane. 8 

Mr. Att. Gen. It is no matter to give an ac- 
count of him: I aſk, When they had broke open 
the Door, what did they do net? 

Capt. Orrel. 1 went into the Meeting-Houſe 
with them, and aſk*d, Where is 7oly, the Queen's 
Waterman ? Says.one, He is gone to the Back- 
Door: No, ſays another, he is gone to my Lord 
Wharton's. But I never ſaw Dammaree after 5 
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Mr. Sell. Gen. You' ſay, he led them from the 
Fire at Lincoln s- Inn- Fields. 

Capt. Orrel. I obſerved him firſt there; but did 
not know him, *till they came near the Arch, 
and there they conſulted together, which way 
to go, and by that time they came to Drury- 


Lane, I believe there were two or three Thouſand 


of them. 

Mr. Att. Gen. At Drury-Lane, you ſay, there 
was a Tumult of two or three Thouſand ; pray 
Obſerve the Priſoner,” and tell us, whether you 
are ſure, that he is the Man that headed the Mob 
at the Arch in Lincoln's- Inn-Fi elds, and led them 
to Drury- Lane. © 
Capt. Orrel. Yes, he is. 


Mr. Soll. Gen. What happened afterwards ? 
Did any Guards come? And was there any Op- 


poſition given to them? Or - they diſperſe 
themſelves ? 

Capt. Orrel. My Lord, I was in Drum -Lane 
half an Hour, and more, My Friend had been 
ome time in a Houſe, and after we had heard 
all this Noiſe, Well, fays I, I will go to my 
Neighbours, at the Coffee-Houſe, and acquaint | 
them what has happened. As we were going in- 
to Lincoln's-Inn-Fields, we met a Detachment of 
the Horſe-Guards: I went up to the Captain, 
Sir, ſays I, this is the beſt Way, through the 
Arch, for there is a very great Mob: I run back 
along with them. As ſoon as they came, they 
halted at Great Queen Street. There came ano- 
ther Detachment of the Horſe-Grenadiers, and 
met them, and both join'd. After they had 
drawn themſelves up in one Line, the Officer 
commanded them to ride among the Mob, and 
diſperſe them, which they did, but were very 
favourable, and ſtruck them with the Flats of 
their Swords. After this, a Fellow drew his 
Sword, and got under a Bulk; I ſtepp'd up to 
him, and as ſoon as I came up, Sir, ſays I, What 
the Devil are you doing? I ſaw two or three 
Grenadiers ſtrike him with the Flats of their 
Swords: He ſtood with his drawn Sword, and 
rick'd at two or three Horſes, not ſo as to do 
them any Harm. 

Mr. Sell. Gen. Don't go into the Particulars 
relating to that Man, but tell us, Did you ſee any 

other Tumult ? 

Capt. Orrel. I went down with the Grenadiers 
and Life-Guard to Black-Friers. 

Mr. Soll. Gen. Was any Oppoſition given to- 
the Guards at Drury- Lane ? 

Capt. Orrel. None by Danmaree, nor to the 


Horſe-Guards, as I ſaw. 
Mr. Soll. Gen. Was there any to the Grena- 


diers | ? 
Capt. Orrel. There was Oppoſition ; for I ſaw 
a. Sword drawn, and the Officer affaulted, and he 


- Tware God damn them, he would fight the beſt 
of them. 

Mr. Soll. Cen. Do you know of any other 
Meeting-Houles chat were pulled dowff that 
e 

Kap. Orrel. I went to the Guards, and told 
them that I heard ſome of the Mob were gone 
into the City ſome ſaid to the Bank ; ſome ſaid 
to Mr: Shower's, and others faid to other Places. 

1 went to them, Gentlemen, ſays I, it is better 
to have all the Meeting- Houſes deſtroyed than 
the Rent, pray let us go thither : I went — 
ve down Holbern, and brought them up 
Hleet- Lane; there I heard they were not gone to 
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the Bank, but that they were gone to Blact- 
Friers : I ſhewed them the Way, and went down 
with them almoſt to the Meeting-Houſe, and 
ſhewed them where it was. ; 

Mr. Soll. Gen. Was that Meeting-Houſe pull'd 
down? 

Capt. Orxel. It was then pulling down, but it 
was prevented by the Guards. 

r. Soll. Ben. Then you ſpeak as to Mr. A. 
geſs's, and the Meetings in Fetter. Lanes Drury- 
Lane, and Black- Friers ? 

Capt. Orrel. I was at them all. 

Mr. Whittaker. Pray, What Time of Night 
was it, that you ſaw Mr. Dammaree ? 

Capt. Orrel. I can't be poſitive, but I believe it 
was about half an Hour after Ten. 

k * Whittaker. Pray, In what Condition was 
E 

Capt. Orrel. I did not much obſerve it; I be- 
lieve he had been drinking, he look'd fluſh'd. 

Mr. Darnell. I think you ſay, you was in Mr. 
Burgeſ”s Meeting-Houſe, and ſaw ſeveral there 
pulling it down Now, did you ſee Dammaree 
there ? 

Capt. Orrel. No. | 
Mr. Darnell. Did you ſe Dainmatee, till you 
came to the Fire? 

Capt. Orrel. No, nor at the Fire. 

Mr. Darnell. Did you ſee him at tlie Meeting- 
Houſe in Drury-Lane ? 

Capt. Orrel. No; nor did I ſee him after he had 
brought up that Party through 1 But 
I believe him to be the chief Perſon that led them 
from Lincoln's-Inn- Fields to Drury-Lane. | 

Damm. When I was in Goal, you afk'd me, 
Whether I was the Waterman ? Yes; T am, ſaid 
I, Do you know me? If you are the Waterman, 
faid you, I do. | 
. IF you have a mind to aſk him any 
Queſtions, you may. 

Damm. I deſire to aſk him, Whether he ſaw 
me in any of the Meeting-Houſes ? © 

Capt. Orrel. I ſaid before, I did not. My Lord 
Sunderland deſired me to fee the Priſoners in New- 
gate; I did ſo: When I came, they were in a 
dark Hole. I defired to ſpeak with Dammaree 


and Purchaſe, and as ſoon as we went into a 


lighter Room, I ky them Both. 
Then Joſeph Collier was Stporn. ' 
Mr. Soll. Gen. Do you know the Priſoner at the 
Bar? Tell us, whether you ever ſaw him before, 
and where. 
J. Collier. My Lord, I faw/him at the Fire, a 
Lincoln s- Inn- Fields. © 
Mr. Soll. Gen. What Time? 
FA Coll. About Eight or Nine o Clock. 
r. Soll. Gen. What Day ? 
J. Coll. Wedneſday, the Firſt of March laſt; 1 
fo him bring the Branch that holds the Sm. 
Mr. Soll. Gen. Where had he it? 
F. Coll. In Dr. Burgeſs's Meetin 
Mr. Soll. Gen. What did he do wich 17 | 
Coll. He went two or three Times round | 
the Fi ire, and then threw it in. | 
Mr. Soll. Gen. What did he do beſides ? . 
_ He hollow'd, and threw up his Hat 
Wig ſeveral Times. 
M Att. Gen. Where did you pk him firſt? 
Coll. In Lincoln s- Inn- Fields. 
r. Att. Gen. Did you go into "the Meeting: 


0 > 
7. Coll. 
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7. Call. No. | J. Coll. The Branch. | 
Mr. Att. Gen, Where did you ſee him with the T. C. J. Could you ſee the Door of the Meet- 

Branch ? ing- Houſe, where you ſtood ? 6 : 


7 Coll. Juſt at the End of the Alley. 
r. Ajt. Gen. Did 
Meeting-Houſe? 

FJ. Coll. I did. 

Mr. Att. Gen. And you ſaw in 
Branch? . 

J. Coll. Tes. 

Mr. Alt. Gen. Where did he carry it? 

Coll. He carried it to the Fire. 
r. Att. Gen. What did he do then? 

J. Coll. He went about hollowing for Sacheve- 
rel, and went round the Fire two or three Times, 
and then threw it in, 

Mr. Soll. Gen. What was that Fire made of? 

J. Coll. It was made before I came. 

Mr. Soll. Gen. How long was he there? 

Coll. I believe, two or three Hours. 
Mr. Soll. Gen. When did he go away? 
J. Coll. He went before the Guards, and led 


the Mob off, to Drury-Lane. 
Mr. Soll. Gen. How do you know he led them 
> 


his Hand the 


J. Coll. He ſaid, Let us go to Drury-Lane, 
and he went with them, and I ſaw them go up 


Great Queen-Street. 
Mr. Thomſon. What Sort of Cloaths had the 


Priſoner that Night? | 
F. Coll. His Waterman's Coat, and Badge. 
Mr. Soll. Gen. Who appeared to be the moſt 

active Man at the Fire? 

J. Coll. The Waterman; he that ſtands there. 
Mr. Thomſon. Do you know of any thing elſe 
fetch'd by this Man, beſides the Candleſtick 


. Coll. No. 
Mr. Whittaker. What time of Night did you 


Hirſt ſee Dammaree ? 
Coll. I believe it was near Nine. 
r. Whittaker. Will you be poſitive it was 
about that Time ? 

J. Call. It was about Nine, or Ten. | 
Mr. Whittaker. Will you be poſitive it was be- 
fore half an Hour after Ten? 

Coll. I cannot be poſitive to half an Hour, 
| r. Whittaker. Was not the Meeting-Houſe 
pull'd down, before you ſaw Dammaree 7 

Coll. Yes, there was a Fire before. 

Mr. Whittaker. What Time was that? 

. Coll. It was about Nine. 
| r. Fhittaker. If the Meeting-Houſe was 
pulled down, Did not they take out the Candle- 
ſtick at firſt, before they pulled it down? 

J. Coll. No, there was a great Fire before they 
brought it away: I was not there at the Begin- 
ning. 

Mr. Darnell. You ſay you came after the Fire 
was lighted, and there you ſaw Dammaree, but 
you did not go into the Meeting-Houſe, -How 
then can ker, 9 he was in the Meeting-Houſe ? 

J. Coll. Becauſe I ſtood at the End of the Alley, 


and ſaw him come out. 
Mr. Darnell. Why, Were there any Lights 


there? ; 
F. Coll. Yes; the Alley was very full of Lights, 


and the Meeting-Houle too. | 

Furyman. My Lord, I deſire he may be aſk d, 
Whether be ſaw Dammeree bring that Branch 
out of the Meeting-Houſe ? | i 

Mr. Att. Gen. What did you ſee him bring out 
of the Meeting · Houſe ? 

Vo I. VIII. 


you ſee him come out of the 


from the Fire? 


2 Call. Yes. 7 

C. J. Did you ſee him bring that Branch 

out of the Meeting-Houſe ? * 

5 J. Coll. Yes; and 1 ſaw him throw it into the 
Ire. | | 
Mr. Darnell. Was you near the Door ? 
J. Coll. As near as I am to you. 


Then John Still was ſworn. 
Mr. Att. Gen. Look upon the Priſoner, and 
ſee if you know him. 
J. Still. Yes, I do know him. 
* 1 Alt. Gen. Where, and when did you ſee 
im 
J. Still. The Night that the Fire was, I ſaw 
him in the Alley, that leads to Mr. Burge/s's 
Meeting-Houſe. . | 
Mr. Att. Gen. Where was you? 
F. Still. Juft in the Alley. 
Mr. Att. Gen. Where was he going, or 
whence was he coming ? 
J. Still, They were all ſtanding and hollow- 


tv | 
Att. Gen. Did you fee bim do any thing 
more ? | = 
F. Still. No. 
Mr. Att. Gen. What time was it? 
F. Still. It was, as near as I can gueſs, about 
Eleven. | | 
Mr. Soll. Gen. Was the Meeting-Houſe down, 
or not? 
F. Still. I can't tell; there was ſuch a Crowd 
J could not get to it. | 
Mr. Soll. Gen. Was you at the Fire? | 
F. Still. Yes, but I did not ſee him there. 
Mr. Soll. Gen. Did you hear him ſay any thing? 
J. Still. Nothing, but only hollow. * 


Then John Mitchell was ſworn. 
Mr. Soll. Gen. Was you at the Fire in Lin- 
coln's- Inn- Fields, the Firſt of March laſt? 
. Mitchell. Yes. 
Mr. Soil. Gen. Do you know the Priſoner? 
. Mitchell. Yes. jb | 
Mr. Soll. Gen. Where did you ſee him? 
J. Mitchell. I ſaw him that Night at the ire. 
Mr. Soll. Gen. What did he do there? 
J. Mitchell. L only ſaw him run about the Fire, 
and hollow. | | 
Mr. Soll. Gen. Where had they the Wood far 
that Fire ? 
J. Mitchell. From Dr. Burgeſs's Meeting-Place. 
Mr. Soll. Gen. Did you fee any Wood brought 


from thence? 

P J. Mitchell. No; it was all laid there before I 

ſaw it. | | * 
Mr. Soll. Gen. Was you at. the Meeting · Houſe? 
J. Mitchell. No. | 
Mr. Soll. Gen. Was you there hen he went 


from 


. 


J. Mitchell. No. 

Mr. Att. Gen. What time was 
him there? 

FJ. Mitchell. About Eleven. 


Mr. Soll. Cen. Pray, Who appear d the maſt 
active Perſon there? 


J. Mitchell, 1 don't know, they. were all active. 
Mr. Thomjon. Did you bear him ſay any thing 


to the Mob? 4 
J. Mitchell. 


it that you ſaw 
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J. Mitchell. No; only hollow. | 

, Z. C. J. Did they force him to hollow, as he 
id? | 

#. Mitchell. No; there was no forcing of him. 
r. Soll. Gen. Did he act as a Man that was 

forced to hollow? Or as one that did it willing- 
ly? 2 | 

N J. Mitchell, My Lord, he had no occaſion to 

hollow, unleſs he would. 

73 Whittaker. What time of Night was 

„ this : 

J. Mitchell. About Eleven. 

Mr. Whittaker. Was you there when the M 
went away to Drury-Lane ? | 

F. Mitchell. No. 
© Then Francis Morgan was fworn. 

Mr. Att. Gen. Pray Iook upon the Priſoner at 
the Bar, and tell us, if you know him. 

F. Morgan. My Lord, the Firſt of March laſt, 
at about Ten in the Evening, I heard there was 
a Tumult in the City: I live in Southwark, and 
I came over the Water, with another Perſon, to 
ſee what it was that occaſioned it. "up 
Burgeſss Meeting-Houſe, where I ſaw a t 
Number of Perſons pull it down. After i had 
view'd them there a-while, I went to Lincoln's- 
Inn- Fields, and I ſaw them make a Bonfire; and 
there I ſaw this Man in the Queen's Livery, as a 
Waterman ; he excited the Mob very much in 
their Proceedings, and I faw him pull off his 
Wig, and hollow, and feem'd mightily to be 
rejoiced : He went round the Fire, with ſeveral 
other Perſons, that had Staves in their Hands. 
1 did not ſee him have any, but he had his Wig 
in his Hand; he walk'd round the Fire with them, 
in Proceſſion with a Bedſtead that was going to be 
thrown in. | 

Mr. Att. Gen. You ſay, it was Ten o'Clock at 
Night, when you came there firſt; Was the Fire 
| Kindled then? | : 

F. an. Yes. | 
Mr. Att. Gen. Did you ſee Dammaree there, 
when you firſt came? 

F. Morgan. I did fee him: I did not then know 
his Name; but that is the Man. I took Notice 
of him, becauſe of his Livery. 

Mr. Soll. Gen. Where had they the Materials 
for that Fire ? Ja | 

F. Morgan. I ſaw a great many bring Wood 
from the Meeting-Houſe : I 0 * of 
them, Gentlemen, What are you doing? The 


Guards are coming: Said they, Damn the Guards, 


and the Parliament too; we are ready to face 
them all. 5 
| _ Soll. Gen, Why did they curſe the Parlia- 
ment 

F. Morgan. I don't know that. 

Mr. Soll. Gen. Pray who ſeemed to be the moſt 
active Man, and Inciter of them? | 

F. Morgan. The principal Man I obſerved, was 


the Priſoner at the Bar, whoſe Name I underſtand 


ſince to be Dammaree. 

Mr. Soll. Gen. How 
Fire? 

F. Morgan. About Half a Quarter of an Hour, 
and then I heard them enquire where is the Fel- 
lo that ſaid the Guards were coming; ſo I got 
away as faſt as I could, for I came over the Water 
in my Night- Go C m. . 

Sell. Gen. Was Linceln's-Inn-Fields the only 

Place you came to? ER 5 


long did you ſtay at the 
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; F. Morgan. 1 ſaw no other Firez I came to 
the Meeting-Place firſt, and ſaw them pull it 


down, and then went to the Fire, which was 
very great, and I ſaw the Priſoner encourage 


I came to Dr. . 
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them in bringing Things to throw in: I ſaw 
him walk round the Fire, and ſeveral about him 
with Sticks in their Hands ; but as to him, I ob- 
ſetved none in his Hand. 

Mr. Att. Gen. How many People do you think 
might be there at that Time ? 

Morgan. I believe Two Thouſand. 

Damm. What Time of Night was this? 

F. Morgan. About Half an Hour after Ten, 
or Eleven, 

Damm. Well, my Lord, I am very well ſatis- 
fied, 

Mr. Thomſon. You ſay you ſaw a Proceſſion 
before the Bedſtead was thrown in: Did you ſee 
any Thing elſe that was thrown in ? 

F. Morgan. Yes, the Doors of the Meeting- 
Houſe. | 

Mr. Thomſon. Was there any Proceſſion, or 
Hollowing before them ? | 

F. Morgan. Yes, and I ſaw abundance of other 
Materials thrown in. | 

Mr. Thomſon. Did they make the ſame Proceſ- 
fion before all of them ? 

F. Morgan. No, not before all. 

Damm. Did you ſee me throw any thing in? 
F. Morgan. No. 

Furyman. Did you apprehend him to be drunk, 
or ſober? 

F. Morgan. I did not apprehend him to be diſ- 
guiſed in Drink : I took him to be rather a Mad- 
man, than any thing elſe. | 

Furyman. Did you ſee him with any of the 
Mob, between the Meeting-Houſe and the Fire ? 

F. an. The Mob was ſo large, as to ex- 
tend from the Meeting-Houſe to the Fire; there 
were great Numbers running to and again, but I 
ſaw him at the Fire. 


Then John Eaton was ſworn. 

Mr. Att. Gen. Pray give an Account what you 

my of this Outrage, and of the Priſoner at the 
ar. | 

Jobn Eaton. I ſaw him at the Place where the 
Fire was. 1 

Mr. Soll. Gen. Was you there at the making of 
the Fire ? 

J. Eaton. No. 

Mr. Soll. Gen. What was the Fire made of? 

J. Eaton. Of the Wood brought from the 
Meeting-Houſe ; I went to the Meeting-Houſe 
with the Gentleman that was up before. 

Mr. Soll. Gen. What did you ſee brought out? 

J. Eaton. I ſaw a great many People bring out 
Pieces of Board. 

Mr. Soll. Gen. Did you ſee the Priſoner bring 
any thing out? . | 

F. Eaton. No, I only ſaw him at the Fire. 

Mr. Sol. Gen, How. did he behave himſelf 
there ? 

FY Eaton. Hollowing, as the. reſt of the Mob 


Mr. Soll. Gen. What Ceremony did they uſe to 
the Timber before they threw it in? | 
J. Eaton. They hollowed when they threw it 


Mr. Soll. Gen. Did they walk round the Fire 
with any ? : 

J. Eaton. Yes, with the Bedſtead. 
Mr. Sell. 
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Mr. Soll. Gen. Who did appear to be the moſt 
active? | : 

J. Eaton. There were many as active as he, 
but he was very active. 

Mr. Soll. Gen. Pray what Condition was he in; 
drunk or ſober ? 

F. Eaton. 1 am no Judge of that. 

Mr. Att. Gen. There can be nothing in that; 
no Weight can be laid upon it. 

Mr. Soll. Gen. There is nothing in it: If any 
one kills a Man when he is drunk, he muſt be 
hanged when he is ſober. 

Damm. I deſire he may be aſked what Time of 
Night it was. 

. Eaton. It was about half an Hour after Ten. 
r. Soll. Gen. Did you ſe any Soldier there? 

J. Eaton. Yes, one that look d like a Soldier. 

Mr. Soll. Gen. What paſs'd between them? 

J. Eaton. He, and ſome others, forced the 
Soldier to pull off his Hat. | 

Mr, Soll. Gen. Did you ſee Dammaree with them 
that forced him to pull off his Hat ? 

F. Eaton, Yes. 

Mr. Soll. Gen. Did you ſtay till he went away, 
or did you leave him there ? 
F. Eaton. I left him there. 

Mr. Thomſon. Did you hear him fay any thing 
to that Soldier ? 

J. Eaton. I heard him ſay, Pull off your Hat. 

Mr. Darnell. You ſay you ſaw ſeveral Perſons 
bring out Materials: How many might there be? 

F. Eaton. I can't tell ; but thete were a great 


many. 
Mr. Darnell. Did you ſee Dammaree bring any 
thing out ? : 

J. Eaton. No. ü 

Mr. Darnell. Where was he? 

J. Eaton. I ſaw him firſt at the Fire, and I left 
him there. | 

Mr. Att. Gen. My Lord, there was a Queſtion 
aſked by the Council for the Priſoner, which we 
did not then oppoſe; but we muſt be in your 
Lordſhip's Judgment, whether it can have any 
Regard to the Merits of this Cauſe. For ad- 
mitting he was drunk to that Degree they would 
have it, that is no Excuſe of his Crime; I don't 
find they clear that Matter up: But if it be fo, 
it is no Excuſe for Felony or Treaſon. The only 
Queſtion is, Whether he was not aſſiſting in this 
Tumult. | 

L. C. J. It is almoſt neceſſary, that when a 
Man goes upon ſuch Actions, he ſhould be in 
drink; and 
might have carried him to St. Zames's, to have 
pulled that down. 
Mr. Att. Gen. My Lord, we have done with 
our Evidence for the Queen. 3 

Mr. Whittaker. May it pleaſe your 3 
and Gentlemen of the Jury, I am of Council for 
the Defendant : The Defendant ſtands accuſed 
of a very high Crime; it is Treaſon, and levy- 
ing War againſt the Queen, under whoſe Go- 
vernment we, are the happieſt People in the 
World. And I agree with the Gentlemen that 
are of Council with Her Majeſty, that a Proſe- 
cution of this Nature is very neceſſary, if theſe 
tumultuous Actions amount to levying War; 
and that no Tumults are to be born. But the 
Queſtion is, What Share the Priſoner had in 
this Tumult? I agree theſe Tumults are not to 
be endured in any Civil Society, nor will any 
body, I believe, ſay, that thoſe Methods are 


for Hiph Treaſoh. * 


don't know but a little more Drink 
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to be taken with, or any Injuries whatever to 
be uſed to, the Diſſenters. The Law is their 
Protection as much as of any other Subjects of 
this Kingdom : Il! Ways of Force and Violence 
towards the Diſſenters, are unjuſtifiable, and 
theſe Ways are abominable; and no ſuch vile 
and baſe Methods are to be uſed towards them. 
But that which we inſiſt on, is, that the Priſo- 
ner had no Share of Guilt in the Action, and if 
ſo, then there will be no Colour to ſay, that he 
is guilty of a Riot, much leſs of levying War. 
beg leave juſt to ſtate what has been ſworn 
againſt him, and then apply myſelf to give it 
an Anſwer. The firſt Witneſs was only to prove 
that there was a Deſign, and that the Witneſs 
heard a Rumour among 'a great many People 
in the Temple, to pull down the Meeting-Houſe 
of Mr. Burgeſs ; but he did not ſee Dammaree 


there, nor is it proved that Mr. Dammaree was 


any ways priyy thereto : And we ſhall ſhew that 
he was innocent of any ſuch Deſign. The next 
Witneſs is Orrell : He ſpeaks directly to the 
Priſoner at the Bar; but I would obſerve that he 
does not ſpeak to him. till half an Hour after 
Ten, when he finds him in Lincoln's-Inn-Fields, 
at the Fire of the Materials of Mr. Burgeſs's 

Meeting-Houſe. Indeed he does ſpeak as to his 


having ſome Share in the Diſorders of the Mob; 


but we ſhall ſhew that he was not a volun 
Agent in that Matter, and if fo, that will fuk. 
ficiently account for, and thereby we ſhall an- 


ſwer the Evidence given by him. The next is 


Collier: We will ſhew him to be under a 
Miſtake, and that it is impoſſible that what he 
ſwears can be true: He confines himſelf to 
about Nine o'Clock, when this Action of carry- 
ing out the Branch, and throwing it into the 
Fire with ſuch a formal Proceſſion was. We 
ſhall ſhew where the Defendant was till half an 
Hour after Ten; and that it is impoſſible for 
him to have the leaſt hand in plundering, or 
demoliſhing the Meeting-Houſe : And it that 
be anſwered, we think it will go a great way 
towards clearing him of this Charge. The 
other Witneſſes only ſpeak to his being among 
the Rabble, hollowing amongſt them : If we 
ive an Account how the Priſoner came to be 
there, and that he was under a Neceſſity to do 
as he did, and that it was a perfect Accident, 
we hope the Imputation of any Crime for his 
being an Actor in this Matter, eſpecially Trea- 
ſon, will not be laid to his Charge. | : 
The Priſoner's Caſe was this: On Wedneſday 
Morning he had occaſion to apply to the Offi- 
cers of the Blue-Coat-Hoſpital for a young Fel- 
low that he had a mind to have for his Appren- 
tice: He was with the Beadles from Ten in 
the Morning, till about Two o'Clock, and in- 
deed he might have better employed his Time, 
for they were all that while at an Alehouſe 
drinking. After this, he falls into Company 
with one Hood, with whom he continued at ano- 
ther Alehouſe, till after Ten o'Clock at Night. 
As they were drinking, there came a Report 
that there was a Fire in the Strand. The Priſoner 
and the reſt of the Company were ſurprized, and 
got up; ſays the Priſoner, there is a Lady I 
lerve with Coals, that lives in the Sirand, I muſt 
go and take care of her: He comes. out of 
Water-Lane into Fleet-Street, and there he was 
ſtopped, and ſtood and talked ſome ſhort Time, 
and finding there was no Fire in the Strand, he 
N was 
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was going ſtrait home; he thought the Strand 
was a troubleſome Place to go through then, 
and therefore choſe to go the Backway. Hig 
Companion, Mr. Wood, went with him, but he 


being in a better Condition than Dammaree, he 


got rid of the Mob. But we ſhall prove that 
the Priſoner was under a Force, and by ſome of 
the Mob dragged into the midſt of them: And 
you obſerve by the Witneſſes againſt the Priſoner 
that they treated every Body as Spies that did 
not join with them; and when he was in the 
Power of theſe unruly People, and acted under 
' ſuch Force, no one can ſay he was a Criminal. 
And there is no Pretence to ſay, that this 
Man was, over-night or at any time before, in 
any Deſign, or was acting with the tumultuous 
Perſons the Night before, but by meer Accident 
came in among them at Night, on the firſt of 
March. If he did miſbehave himſelf there, yet 
we hope the Court, and the Jury, will be of 


Opinion that he was not a criminal Actor in that 


Caſe. | 

If the Defendant ſhould be ſo unfortunate to 
be look'd upon as a criminal Actor, yet we hope 
the Fact will not amount to more than a Riot, and 
not to levying War, nor be High Treaſon. I ſhall 
not take up your Lordſhip's Time at preſent 
in ſpeaking to that Point, till we have called 
aur Witneſſes, when we ſee how the Matter 
then ſtands. If any Guilt ſhould appear againſt 
him, or the Fact be doubtful whether he was a 
willing Agent in theſe Irregularities or no, the 
Queſtion will then be proper, Whether it amounts 
to levying War, or not? We will call our Wit- 
neſſes, and hope that hat Point ſhall be reſerved 
to us. wi 

Mr. Darnell, My Lord, I beg a few Words 
en the ſame Side: As this Indictment charges 
the Priſoner with levying War, there muſt be a 
Proof of ſuch Facts as do amount to a levying 
of War. The Witneſſes for the Queen have 
ſworn, that the Priſoner was at the Fire in 
Lincoln's- Inn- Fields, and that he there did hollow 
and throw up his Hat. I believe that muſt, be 
agreed, for my Inſtructions are that he did fo, 
and our Witneſſes will all ſay as much. But if 
that were all, then the Witneſſes againſt the 
Priſoner muſt be equally Guilty : For the Chief 
of them, Orrell, ſays, he was forced to pull off 
his Hat, and it was known to be the Practice of 
the Mob that Night, to make all that paſſed 
by pay Obedience, as they called it, to Dr. Sa- 
abeverel, and High Church. But, My Lord, 
that which I humbly offer on behalf of the Pri- 
ſoner, is, that unleſs he were in the Intention of 
| ing down the Meeting-Houſes in general, 

and did ſomething in Execution of that general 
Intention, it will not be a levying of War againſt 
Her Majeſty. My Lord, it is obſerved that 
this Man was at the Fire in his Coat and 
Badge, and we think a great deal may be in- 
ferr'd from his Habit, that he was not in fo 


evil an Intention, as levying War againſt Her 


Majeſty, whoſe Servant he was fo remarkably 
diſtinguiſh'd to be; but a Man who had ſuch a 
vile Deſign to execute, would dreſs himſelf in 
ſuch a manner as would beft conceal him: 
Therefore we think his being preſent at the Fire, 
and hollowing, and the reſt of the Evidence 
againſt him, is not enough to prove him in 
chat general Intention, and the Execution of it. 
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The Gentlemen of the other Side thought it 
neceſſary to give ſome Evidence of a Deſign to 
pull down the Meeting-Houſes in general; and 
for that purpoſe proved that a great Number of 


People were got together the Night before in 
the Temple - Walls, where there was a Diſcourſe 


by ſome of them, that they would pull down 
Mr. Burgeſs*'s Meeting-Houſe z but , who -thoſe 
People were, I don't hear, nor do they by any 
means bring that home to the Priſoner, And it 
is impoſſible for us to give an Anſwer to that 
Evidence, for to ſay the Mob ſaid fo, is to ſay 
that Nobody ſaid ſo; and no Witneſſes can be 
falſified on ſuch an Evidence, for who that 
Mob were is not explain d. And, wy Lord, if 
there were no Intention, or no general Intention 
to pull down Meeting: Houſes, we apprehend 
there, can be no levying of War: if Fact 
were ſudden and actidental, or only intended 
againſt a particular Meeting-Houſe, we muſt . 
ſubmit that to your . Lordſhip, whether if he 
were Guilty of that Fact, it would amount to 
High Treaſon. We think all the Caſes go on 
this Foundation, that there muſt be an Intention 
to commit ſuch like Offence in general; and an 
Intention to commit it to the particular Injury 
of a Perſon, or Place, will not be ſufficient. 
The Witneſſes againſt the Priſoner ſay, there 
was an Intention, or Diſcourſe of going to Mr. 
Burgeſs's Meeting-Houſe, and no Talk of any 
other; but when they were. there, then they 
went to a ſecond, and on to a third : But the 
original Intent by the Mob, doth not appear to 
be more than to go to Mr. Burgeſs's Meeting - 
Houſe, and to pull that down, and therefore 
is not a levying of War. _ | 
The Cale in Print, in the ſecond Auderſan, 66. 
where the People in Oxfordftire conſpire to aſ- 
ſemble together, and move others to join them, 
and to pull down Incloſures, was attended with 
this Circumſtance, - that it was a general In- 
tent; and when they were got together them- 
ſelves, they perſvaded others to join with them ; 
they conſpired to go to ſeveral Gentlemen's 
Houſes, and to take Arms and Horſes, and 
to kill ſeveral Gentlemen, and then to come to 
London; and their Intent was general, not to 
pull down any particular Incloſure, but all of 
them, for the Enlargement of Highways. and 
Commons, and ſo to reform that which the Law 
ought to do. | | 
'So in the ſame Book, in the Caſe of the!Ap- 
prentices of London, 2 Anderſon, 4, 5. For 4 
cing the Price of Vitluals in general, they agreed 
to break open the Priſons, to releaſe ſome of 
their Companions, and to ga to the Lord- 
Mayar's Houſe, and to kill him, and burn his 
Houſe, and then to break open two other Houſes 
near the Tower, where there were Arms for three 
hundred Perſons: Then to- diſperſe Libels, 
_ to perſwade other People to join with 
em. a 
There is a later Caſe in my Lord Chief Juſtice 
Keyling's Reports, which was the Intention of 
pulling down Bawdy-Houſes ; there they took 
upon themſelves Regal Authority, and, would- 
not take the Courſe the Law preſcribed ; but, 
my Lord, thoſe Caſes are attended with many 
worſe Circumſtances than this is, for there they 
aſſembled with Arms; there they had one they 
called Captain to lead them, with his Sword 


drawn; 
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drawn they had Aprons, and ſuch things on 
Staves, which they called Standards and Co- 
lours, and in a military Way they marched, and 
did pull down ſeveral Houſes, which they called 
Bawdy-Houſes: That Caſe is reported in my 
Lord Keyling's Reports, fol. 70. and was ad- 
judged Tevying of War, becauſe the Intent was 
general, and becauſe they took upon themſelves 
to do that which is the Buſineſs of the Queen, 
and the Laws of the Kingdom only to do. But 
my Lord, in that Caſe, there are two Perſons 
who ſeem to have as great a Charge of Guilt 
upon them, as the Priſoner at the Bar, and 
were diſcharged from thoſe Indictments for 
levying War, by the Opinion of all the Judges. 
One of them was found to be at the Meeting 
where the Diſcourſe was of pulling down theſe 
Bawdy-Houſes, that is Wilkam Green, that he 
went along with them, caſting up his Cap, and 
hollowing, with a Staff in his Hand ; but be- 
cauſe there was not any particular Act of Force 
found to be committed by him, he was diſ- 
charged. Another, one Bedell, was found a- 
mong the Mob, and when the- Guards came to 
diſperſe them, and he was purſued by one of 
the King's Soldiers, -he called out to his Fel- 
lows to face about, and not to leave him. 
This we think is at leaſt as ſtrong an Evidence 
againſt them as has been given againſt the Pri- 
ſoner at the Bar, and yet they were both dif- 
charged by the Opinion of all-che Judges. 

L. C. J. That was not becauſe of a Defect in 
the Evidence, but the Imperfection of the Ver- 
dict. The Jury did not in their Verdict ex- 
preſsly find that they were aiding and aſſiſting, 
and” therefore the Court could not ſupply the 
Defect in the finding of the Jury. 23 

Mr. Darnell. The Caſe in my Lord Keyling is 
thus : The Jury find that a great Number 
« of Perſons, to the Number mentioned in the 
„ Indictment, armed as in the Indictment, did 
ic meet tõgether in Clertenwell- Green, in the 
% County of - Middleſex, ' on Pretence of break - 
„% ing open Priſons, and releaſing Priſoners; 
& that one of them who had a Half- Pike in his 
Hand, owned himſelf to be their Captain: 
« That they came fo aſſembled together, to a 
« Place there called the New-Priſon, -being a 
fe, publick Priſon of the County of © Middleſex, 
« and then and there ſaid, That they came to 
« ſearch for Priſoners, and break open the Pri- 
« ſon Doors, and let out four Priſoners, | two 
«© whereof were committed thither for Felony, 
« and two for other Offences'; and that they 
«' being charged to depart, replied, They Had 
« been Servants long, but now they would be 
% Maſters; that ſome being taken, they cried, 
„ One die, and all die: That La/timer was 
« amongſt them, and active in breaking of the 
<« Priſon, and was with the "reſt in the Priſon af. 
<« ter it was broken open. And that Bedell was 
« there; and being purſued by one of the King's 
« Soldiers, called out to the reſt of the Company 
« to face about, and not to leave him.” 
My Lord, where a Fact is found, which 
Fact is an aiding and aſſiſting, we think it cannot 
be à Defect in the finding of the Verdict, that 


he did not aid and aſſiſt. The F acts they found, 
were only Inſtances of aiding and aſiſtiag, and 
if theſe Inſtances will be ſuffictent, then the Court 
were as fully poſſeſſed of them as they are now 
upon this Evidence. een 
Vol. VIII. 
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could. 
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My Lord, as to the Fact, we think we have 
a very Caſe: of it. We have! Proof, every 
Hour of the Day, of, the firſt of ch. Where 
the Priſoner was, from Morning til Night. 
That he was not at the Conſult, the Night be- 
fore, with the Mob, I think, is not pretended 
on the other Side. On the Day in the Indict- 
ment, we ſhall ſhew, he was, from Eight or Nine 
in the Morning, in the Company of ſeveral Per- 
ſons, that we have here, until: about Ten at 
Night, or later: That at that! Hour, he was ut 
an Alehouſe in Water-Lane, in Fleet- Street, where 
a Gentleman's Servant came in, and told the 
Company, there was a Fire; the Priſonet ſtarted 
up, and thought it hal been in the Houſe, but 
finding it was not, he went into the Strett, 
there it was reported, that Mr. Bufgeſs's Meet 
ing- Houſe was pull'd down, and burnt. In 
about an Hour after that, he came along FHleet- 
Street, and at Hercules- Pillars- Alley, - near the 
Temple, there was a Sempſtreſs ſtanding, at her 
Door, with whom the Priſonen ſtay' d talk ing 
ſome Time, and | whilft they were together, {c+ 
veral People came by, and ſaid, that: Burgeſs's: 


Meeting-Houſe was quite down, and burnt: 


From thence, he went up Chancery-Lane, and 
2 Lincolo's-Inn- Fields, | to ſee what was 
the Matter, and found as it was reported; that 
it was all burnt. The Mob that were then;about 
the Fire, laid hold of him, and uſed himias they 
did all other People that came by, and made him 
pull off his Hat, and hollow, High- Church and 
Sacheverel ; if not, they muſt have a knock on 
the Pate. When they found he was much an 
drink, | they puſh'd: him about, and ſaid, He 
ſhould be: their Captain, and then they hub wd, 
and faluted him Captain; but nothingvof hig 
came from himſelf, but they gathered about hum; 
and there their Captain Was in the middle, mort 
like to ſuffer, than command. My Lord, the 
Evidence againſt him don't pretend to charge 
him to be in Drury: Lane, omy, that he gent 
that way with them. Now, as toithed Juten; 
tion, which they would ſuppoſe the Priſoner had, 
of pulling. down all the Meeting · Houſes, .I-ſayz 
my Lord, a Man would not, from being a Cap 


tain, and from ſo great a'Zeal to the Cauſe, de- 


ſert his Companions, even in the firſt. I nſtance in 
which: he could ſerve them: For I ſubmit itz 


Whetber there is any Evidence, that he was in, 


or at any one of the Meeting -Houſes, after the 
Fire in Lincolo's-Inn-Ficlds: And if he was fo 
forward, as the Witneſſes ſeem to charge him to 
have been, ſurely he would la ve gane to ; 
Lane, at leaſt, and done ſome Act af bis\Autho- 
rity, but that is not proved; And; my Lord, 
of our Side, we ſhall prove, that he did not go 
to Drury-Lane, but that, at Twelve o'Clock, he 
was in Bed, at his den Houſe in Lambeth,” fo 
that there will be no Time ta ſappoſe him Guilty 
of doing any thing after .hiz entring upon his 
Office, but only that he went off as ſoon as;be 


| TC 160 450Dev1T*t s avid on] ak 0 

There was one of the Witneſſes, my Lord, 
that ſaid, he was in Lincoln sun · Fields about 
Eight or Nine o' Clock, and ſawu the Priſoner 
there; now we ſhall ſhewy”clidt tilhRalf an Hour 
after Ten, h was [ebgagedvin/Companyin He- 
ter- Lane: But there isa Circumſtance in dur Evi- - 
dence,” which, we'think, may reconcile that; for 

we can prove, that at Dr., $urgefs's Meeting - 
Houſe there was Waterma, in his Every and 
| Nun un (cBadge 
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Badge, who was 


tying away the N 


be ſup 
his — Hair, and the Priſoner has wom a Wig 


many Yearsz and, my Lord, if my Inſtructions 
are true, we have Perſons that knew the Priſoner 
before, that will rake it on their Oaths, that it 
Was not 'Dammaree; if fo, then the Witneſs that 
proves him to bring out the Branch, we hope, 
will be reconciled by this, that there was another 
Man in the fame Habit: It is an eafy thing for 
4 Boy, in a Crowd, to make ſuch a Miſtake; for 


in pulling down, and car- 
als, — the Priſoner cannot 


that was the Reaſon why he knew it to be Dom- 
mares, becauſe he had his Waterman's Coat and ing. 


Badge on: That Man is not found out, but we 
hope wwe ſhall not ſtand in his Place. 

My Lord, another Circumſtance we have of 
the Innocence of the: Priſoner, is; that the next 
Morning, when he got up, he went to his com- 
mon Buſineſs, to work upon one of the Queen's 


Bar and there, I think, he was, when the 
Meſſenger came te take him; he was not under 
the 


Apprehenſion, that he had done any 
ching that "would make him Guilty of a Crime, 
eſpecially 
I "Ar. dies hen aca Cooney 
himſelf, but his Innocence was all the Protection 
he made uſe; of. We hope our Evidence will ſa· 
tisfy your Lordſhip: and the Jury, that ſome - 
the  Wimefles againſt him were miſtaken, and 
ours will ſhew, that he withdrew from the Fire 
as ſoon as bly he could; and we ſhall call 
foine other CS Dots as bis is bien oe 
another Character, than to be Guilty of ſuch an 
Offcace. The Gentlemen of the other Side ſaid, be 
was dbubly. obliged to bear Allegiance to Her Ma- 
we own it, that he was Her Waterman, 
chat he always behaved himſelf dutifully towards 
Her Majeſty ; chat on other Occafions he has 
expreſs'd his Abhorrence of any thing of this 
Nature. My Lord, if he is of a Character, 
zealous for the Government, and has always ex- 
preſed himſelf fo, no Man, that is of that Cha- 
ructen can be Guilty of ſuch a Crime, than which 


there can be none greater, to raiſe War — 
Her Majeſty, in the Bowels of. the King 
and the Greatneſs of the Charge is 7 hich, 


we hope, will make your L and the Jury 
* require the more exact Proof. We will call our 
Witneſſes to' make out our Caſe, — ſubmit 
„ ee ee e e is Fry. 
A} Then Thomas Allen was favors. 
Mr. Whitaker. DE e Mr. Davmmeree ? 
F. Allen, Ves. | 
Mt. Whittaker. Was he with b you the Firſt of 
March.laſt? - 
T. Allen. Yes. — 


Mir. Whittaker. At what Time? 
7. Allen About Ten Clock. 
+ Mr. Whittaker. On wha Occaſion was be with 


we. a; 
T. Allen. To have a 'Prentice _ at Chri s 


Hoſpital, 

Mr. Whittaker. Was. it be in the 1c Morniog, 

or in the Evening ? DE. 

FT. Allen. in th Mo Av A 

NM. M bittater. Ten}. together? 
N An. Till about Pe b 

Mr. #hittaker. Where did you leave him? 
T. Allen. At a Publick Houſe in Grey Friers. 

Mr. Wbiltaker. Who did you leavt him in 


Company wih) 
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to be the ſame, for that Perſon wore | 


great a one as this he is charged 


9 Anne, 


T. Allen. There was one Wood, at went out 
of the _— with him. F | | 


Then Stephen Pink was bern. g 
ie Whittaker.. Do you know Dammaree ? 
S. Pink. Yes. 

Mr. Whittaker. Was you with him the Firſt of 
Mareb laſt ? . 
Ts Pink. Yes; on Wedneſday, the Firſt of March 
Mr. Whitaker. About what Time of the Day 


did he come to you ? 
S. Pink. About Ten of the Clock in the Morn- 


Mr. Whittaker. How long did he continue with 
out? 
y $. Pink. Till between Two and Three. 

Mr. Whittaker. What Buſineſs was he about? 

S. Pink. He came to the Hoſpital, on Ac- 
count of taking a Boy to be his Apprentice. 

Mr. Whittaker. What Time did you part w with 
him? And where? 

S. Pink. I left him at the Cock, at Amen. Corner, 
with Mr. ood, between Two and Three o'Clock, 

Then S. Wood was ſworn. - ö 

Mr. Whittaker. Was you in Company wich 
Dammaree, on the Firſt of March laſt ? 

M cod. I was in Company with him, from Nine 
in the Morning *till paſt Ten at Night. 

Mr. Whittaker: How did you employ yourſelves 
all that while ? 

Weed. We went from Houſe to Houſe ; we 
mon drinking from one Friend's Houſe to ano- 

8 

Mr. Whittaker, What was the laſt Akkbouſ 
you was at with him? 

Woed. It was at the Bell, in Water-Laxe.. . 

Mr. Whittaker. What Time was it when you 
was there? 

Woed. It was a Quarter after Ten... 

Mr. Darnell. From the Time chat Pink Jef 
you at Amen-Corner, yy ON 
him till a Quarter after Ten? 1.45 

Wood. Yes, I was, 

Mr. Darnell. Wax be tout of you Compvy 
all that time? 

Mod. No. 

Mr. Darnell. I ſuppoſe der, was not idle all * 
while; Was you drinking ? ** 
Wood, Yes; we were drinking all that time. 
8 + Whittaker. Wha News had you about a 

ire 

Wood. There was one Joby Light, a Poſtillion, 
came in, and ſaid, there was a great Fire, and 
all the Street was light. Mr. Damwmeree ſtarts up; 
ſays, he, I have. a Gentlewoman in the Strand, 
that is my Acquaintance, I muſt go and aſſiſt her. 
Mr. H#bittaker., Was there any Talk of the 
Fire being in the Sirand ? + 

od. Les, in the Strand. © 

Mt. Darnell. Who told ou it was there? 

Weed. It was Jobn Light. 

Mr. Darnall. What did Dammarce do then? 

22 He, ſaid, he myſt, aſſiſt the Gentlewo- 


Ms. Darnell. What ame did you come out of 
the Alehouſe? 1 
Mood. It was not Half 0 1 Ten. 
Mr. . 
hawk with him ? 
Woed. Yes. rica] 
| Mr. 


1710. 
Mr. Darnell. Did you ſtop any where? 
 Woaed. No where, as I know of, He was at 

Temple-Bar, making way to. the Gentlewoman, 

and got Crowd forced him up Sheer- Lane; into 

Lincoln s-Inn- Fields; and when they ſaw his Badge, 

they ſaid; Dama ye, you are the Queen's Water- 

man, you ſhall go with us. 

Mr. #hittaker.: Give an Account of what paſs'd 
when he was there. 

Mood. 1 ſaw him ſtand againſt the dead Wall; 
and they took hold of him, and ſaid, Damn ye; 
you are the Queen's Waterman, you ſhall go with 
us, or we will tear you in Pieces. 

Mr. Whittaker. Did he go willingly ? Or what 
did he ſay? 

Nad. fi ſaid, God bleſs the Queen; Gentle: 
men, ÞI Il do any thing you would have me, don't 
knock me on the Head. 

Mr. Hhittaker. Whereabout was this ? 

. Waedd. It was, I think, Juſt by the Street my 

call Duke-Street. 

. Att. Gen. You ſay you was with him all 
this while, and came along with him, and at 
Duke-Street, you ſay — 

Waed. At Duke-Street, I think they call it, as 
you go to Turn-Stile, juſt at the Wicket, as you 
go through Lincown's- Iun. 

Mr. Att. Cen. Where did they lay hold of bim? 
Wood. Juſt at Lincoln's- Inn-Gate. 

Mr. Att. Gen. But I thought he had been pull'd 
by the Mob at Temple- Bar. 

Mood. We were going to the Gentlewoman' 8 
Houle. 

Mr. Att. Gen. Why, I thought ſhe lived in the 
Strand; Was Lincoln Inn Fields the Way to the 
Strand ? n 

Wood. The Multitude of People forced him 
from Fleet-Street. up Sbeer-Lans. 

7 75 Ait. Gen. here * ven meet chem at 

firſt ? 

Wood. He was going through Temple- Bar to 
the Strand, and they ſaid, Here is the Fire ; ſo 
we turn ' d up the Lane; There was no paſſing 

h to the Strand, thera was ſuch a Crowd. 
Mr. At. Gen. But you found no Crowd after- 
wards, I ſuppoſe. Was the Preſs ſo great at 
Temple-· Bar, that 908 was * up en 7 

dad, Tes. 

"Mr Aut. Gen. ' You did not touch the Ground 
all the while, did you? | 

Mood. I ſaw them 1 him all the time. 

Mr. At. Gen, Did they force you too? 

Weed. No, I went, along. 

Mr, rr. Cen. Was you forced up from Temple 
Bar to Lincold's-b-Gate 2+ | | 

. Waed. Forced? No, Sir. * 

Mr. Att. Cen. Why, he is as big a Man as you, 
How came they to force him, and not you ? 

Hood. He was taken hold of by the Mob in 
Duke-Street, _ 

Mr. Att. Cen. Now you ſay, the firſt Time he 
was touch'd by them was at Duke-Street ,, Can 
you ſay you was forced from Temple-Bar to Lin- 
coln's- Inn- Fields ? 

Weed. Yes, we were forced by Violence. 

Mr. Att. Gen. Was you forced for one? 

Had. Yes, we were forced 1 * the l 
of People. 

Mr. Justice Tracy. You ay 100 was — in 
the Crowd from 7 _— how far was 8 
carrted? 

Wood. To Duke-Street. 


+4 
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Mr. 7uftice Tracy. Where i is Dule-· Greet 4 

Mood. It is behind Lincoln s- bin ; 2 a 
a little Wicket; it is where the Shopkeepers 
are. 

Mr. Sell. Gen, Where is this which you cull 
Duke-Street ? 

Wood, I am not well acquainted with the 
Streets, 

Mr. Sell. Gen. How came you then to call i 
Duke- Street? 

Wood. They tell me it is call'd ſo: It is a nar- 
row Street, juſt behind Lincoln s. Inn. When you 
come through the Wicket, you muſt turn of the 
Right Hand, to go to Turn- Stile. 

J. C. 7. You ſay you went to Tenple- Bar; to to 
7 into the Strand, and then you met fo great a 

reſs, that you could not go — Where 
did you go then ? 

Mood. I went up Sheer-Lane. ' | 

L. C. J. Did the Crowd force you up ? 

Waod: Yes, 5 

L. C. F. Did all that Crowd that you met at 
Temple- Bar, go up Sbeer- Lane? 

Mood. Some went one way, and ſome another. 

L. C. J. Which Side of Fleet-Street was you, 
when you went to Temple-Bat ? 

Mood. On the Side next the Temple. | 

L. C. J. Then how came you to croſs he 
Street, when there was ſuch a Crowd, you could | 
not get along ? ge Ke 
 Waed. They forced us along. 

L. C. J. 1 aſk you, if there wit. inn © Crowe 
that you could not get through, How could 22 
get crois the Street to Sheer. Lane? 

Mood. They all went that way. Y2 

TL. C. J. Then you ſay, that all that Crowd 
that fill'd up the Street, ſo as to hinder your paſs 
fing into the Strand, were all received into Ster- 
Lane: When you was got up into A 
where did the Crowd carry you — 2 

Mood. Into Lincoln i- Inn. mid 1-1 [ 

I. C. J. When you was in the Square, Where 
did you go then? Did che Crowd N W 
the Wicket? 4 
3 They forced as hard a as ever they could 


IL. C. J. Then wn Wi aiding in un 


open; Square, you could not avoid beiog carried 
by the Crowd through the Wicket. Confided 
what you ſay, you are aon your Oath. How 


could you, when you was in the Square, be farced 


by the Crowd through the Wicket? In the next 
Place, Where did ydu get out from the Crowd, 
when you was got through the Wicket ? How did 
you get from the Crowd? 

Wood. I came down Lincolits-Ins, into Shier- 
Lane ; there is a way that goes backwards, bo- 
hind the Houſes: I went away, and leſt them all. 

L. C. F. When you e dn, Where was 
Dammaree ? i 10 

WWoed. They forced him to the Fire. 

L. C. J. Where did they lay hold of him? 

Mood. It was at the dead Wall at Gs. 
— 11 Is that between the Wicket and the 

ields * 


2 T I 4 
Mood. Yes; it is tothe Wicket." d 


L. C. J Laſk; wan bases the/ Walen ars 


the Fields ? 2 
Mood. Yes, it was. ore” "Yy Y A 
L. C. F. I thought you had not gone at all of 

the Right Hand towards the Feld, but that you 

turn'd don towatds Sheer: Lok. N rl 
: Na alk 20 Wed; 
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Mood. No, chere was no getting that way, I 
_ down into Chancery- Lane. 

L. C. J. Now tell me; Which way did you 

get into Chancery-Lane, if you were at the 

kſide of Lincoln . Inn, and did not go into 
the Fields? Is not the other way, the way to 
Sbeer· Lane? 

Mr. Soll. Gen. How could you get into Chan- 
cery-Lane, without going by Sheer-Lane, or into 
Holborn ? 

Wood. I went the Backway. 

Mr. Soll. Gen. Then tell us which way did you go. 
Mood. I turned on the Left-hand. 

Mr. Sell. Gen. Where was you ſtanding when 
you turned? 

Mood. Juſt at the Wicket. 
- ME. Soll. Gen. Did you go no further ? 

Mood. No, no further. 

Mr. Soll. Gen. Then how could you fee the 
Mob lay hold of him at the dead Wall? Pray tell 


us where, and in what manner you got from the 


Mob to go home ? 

Wood. I came down into Fleet-Street. 

Mr. Soil. Gen. Where did you come into Fleet- 
Street ? 

Weed. Juſt againſt the lower Temple-Gate, 

Mr. Soll. Gen. Which do you call the lower 
Temple-Gate, that next to the Bar, or the other? 
bad. I mean that next to Fleet-Bridge. 

L. C. J. At that time might not Dammaree 


and you have gone away into N E or 


where you would ? 

Food. No, they took hold of him. 

L. C. J. If they ſeized him in that place, whither 
did they take him; what did they do with him? 

Mood. They took hold of him, and pulled 
him, and haled and forced him by Violence. 
IL. CJ. Well, did you ſee him afterwards ? 
Did he not go along with you? 

Wood. No, when I ſaw they laid hold on him, 


I left him. 


L. C. &. 5805 ſaw. nothing of what paſſed 
in the Fields? 

Wood. No; nothing of that. 
L. CJ. Now you have been telling us that 
it was a Quarter after Ten when you parted from 
the Rall in Mater Lane: How came you to be ſo 
exact as to the Time? How could you, that had 
been drinking twelve Hours, be able to tell to a 
Quarter of an Hour what Time it was? What 
fay you'to it ? | 

No Anſwer. 

Mr. Whittaker, Do you know the Names of 

the Streets about Lincolw's-Inn ? 

Mood. I know the Street again. 

L. C. J. He has deſcribed the Streets ſuffici- 


ently; no Advantage muſt be taken of his miſta- 


king the Name. 

L. C. Baron. Lou ſpeak of ſome that took hold 
of him ; whereabout was that ? 

Wood. At Duke- rey behind Lincolw +-Inn 
Wicket. 

L. C. Baron. You ſaid, as ſoon as they laid 


Hands on him, you left him : Was it ſo or not? 


Wood. Yes. | 
L. C. Baron. Fhen you ſay no more; you ſaw 
no more What was dohe: by him, ot with him, 
after that. 
n Anfever. * 7! 
30% 16 bra ocy EI 
br 7 Ae Piet ces Amps f 
Mr. Whittaker. Did you ſee Mr. Dammaret on 


che firſt of March laſt ? 


9 Anna, 


Fucard. 1 keep the Bell Alchouſe in Water- 
Lane; he came to my Houſe about Two, and 
ſtaid there till half an Hour after Ten. 

Mr. Whittaker. Are you ſure of that ? 

Fucard. I am ſure of it. 

L. C. J. Was he full of Drink then? 

Fucard. Yes, full of Drink. . 

Mr. Darnell. Do you remember that any gave | 
an Account of a Fire in the Strand? © 

Fucard. I know nothing of that. 

Mr. Darnell. Do you know on what Occaſion 
he went away ? - 

Fucard. He went on no Occaſion that I know 
of, but being in Drink. 

Mr. Darnell. Did you hear any thing of 4 
Fire? 

Fucard. Nothing. 

Mr. Att. Gen. Where do you live ? | 

Fucard. At the Bell in Water-Lane, © 

Mr. Att. Gen. What Countryman are you ? 

Fucard. A German. 

Mr. Att. Gen. Did you take any account when 


he went away ? 


Fucard. Yes, about half an Hour after Ten. 
Mr. Att. Gen. How came you to take fo par- 
ticular Notice of the Time ? 
Fucard. I can't tell how it came. 
_— * Gen. Did no body come in 1 and tell of 
a Fire * ff . 


Fucard. I heard nothing of it. 


Then Charles Biſhop was Foie 
Mr. Whittaker. Was you with Dammaree the 
firſt of March laſt ? 
C. Biſhop. Les. 
1 M 7 Whittaker. How Jong did you ſtay wich 
im? 
C. Biſhop. Till half an Hour after Ten. iba 
Mr. Whittaker. Did any body bring any Ac- 
count of a Fire ? 
C. Biſbop. Yes, our Poſtillion. 
Mr. Whittaker. What was done En? 
2 3 1 an Hour after that.” uy 
r. Darne n was it that th brought 
the News of the Fire? xe 
nn Biſhop. It was att viel Hour e Bight, or 
ine. 
Mr. Darnell. Pra ve an Account what - 
ſed after? ! 4 . 
C. Biſhop. We had a Pound of Sauſages, and 
ſmoaked a Pipe. 
Mr. Whittaker. When he went away, on what 


| Occaſion did he ſay he would go? 


C. Biſbop. He ſaid nothing of the Fire, tar 
rted from me, and was much in Drink. 
Mr. Darnell. How long did he ſtay after the | 

Talk of the Fire? 

C. Biſhop. About an Hour, 
Mr. Darnell. Did you leave him there, or aid 


he leave you? 


C. Biſhop. He left me; I ſtaid a while alter, 
and I ſaw him afterwards in Fleet-Street talking a 
with a Woman. 

Mr. Darnell. Whereabout was that ? 

C. Biſhop. Juſt by the Green Dragon Tavern. 

Mr. Darnell. Did you ſpeak with them there ? 

C. Biſhop. No; he was ſo much in Driak, that 
I did not care to ſpeak with him. 

Mr. Juſtioe Tracy. Was Word with him then? 

C. Biſbop. No; I did not ſee him. 


I. C. J Did Weed go with him from you ? 


C. Biſhop. Yes. 
L. C. J. 


1710. 
L. C. J. Do you remember that when the News 

was brought, he ſaid there was a Gentlewoman 

in the Strand that he muſt take Care of??? 

C. Biſhop. No; I do not remember it. 

Mr. Darnell. Our Intent in calling this Witneſs, 
is to ſhew that he was at that Houſe till half an 
Hour after Ten. 

L. C. J. He ſays, the News was brought at 
half an Hour after Eight or Nine, and that they 

half an Hour after Ten; and when he is 
yung how long they ſtaid after the N ews, he 
ſays, about an Flour 

L. C. Baron. How long did you fit after the 
News of the Fire ? 


C. Biſhop. I can't exactly ell; but we lad cl 


half an Hour after Ten. 

L. C. Baron. When you ſaw him at the Tavern 
Door, was Wood with him? 

C. Biſhop. No. | 

L. C. Baron. Pray what time was it you ſaw 
him there. 


C. Biſhop. It was about three Quarters after . 
en. & pt 1 


Then John Light was ſworn, 


Mr. Whittaker. Was you at the Bell Alehouſe 
the Firſt of March laſt, with Dammarte? 
7 : Light: Yes, I came in there, 
r. Whittaker. At what time of Night ? 
Sh 7: Light. Between Eight and Nine o Clock. 


r. M dittater. What Account did you be 
of a Fire? | 17 
Fg I brought in the News. | 
Whittaker. long did you tarry with 
him after that ? 


N Liehr: I did not tarry at all; I eame-in for 
a'Pint of Drink, and went away. 
Mr. Whittaker. Mazcyour not in hs Company 
after that ? exo! 

J. Light; Lende 1500 the Houſe before they | 
went away. 

Mr. Whittaker. What time of Night was i 
when you came in the ſecond time? 

ht. About Ten o' Clock. | 
Mr. Whittaker. How long did they ſtay after 


that ? 
7 Light. "Til between Ten and Eleven, 


Then Ward was fivorn. 


Mr. Whittaker. Did you ſee Dammaree Lo Fi 
of March at Night? 
Ward. Les. 
' Mr. Whittaker.” What time of Night x was 1 
Ward. Half an Hour after Ten- 
Mr. Whittaker. Where did you ſee him? 
Ward. I left him at this L s Stop. 
Mr. Whitt Where does the live? | 
Ward. et-Street. | | p 
Mr. Whittaker. In what Condition was a bd when 
you ſaw him there ? x 
Wurd. He was drunk. 
Mr. Whittaker. Did you lee him do any thing 
indecent? _, 
Ward. Yes, he reeled about, and afked what 
is the matter: We told him there Was a Difturb- 
ance; ſays he, I hear there is a Fire. 


Mr. Whittaker. What did he do after that? 
Ward. ] left him there. 
Mr. Whittaker. Was any boo? with him? 
© Ward. No, none but himiſelf, 
N Darnell. How long ek dad the Fire 
For. VIII. 


for High Treaſon. | 


1 faw a great many People, and they h 


they 
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Ward. A long time ; tliefe wete forty People 
had come and ad, chat alf the — of tlie 
Meeting was burned. 
Mr. Darnell. How long before that? 
Ward. I believe it might be an Hout before; 
about Eight o'Clock : I was going into the City, 


ad the 
two Irons that bore up the Top of the Pulpit : 
What is the Matter, faid I? Why, ſay they; 
thoſe Men have the Bars that kept up the Top of 
Mr. Burge/#'s Pulpit; and I knew them to be 
thoſe Bars, for I have ſeen them often. | 

Mr. Darnell. Where was it that you ſaw 
them ? 

Ward. It was at St. Bride's Church. 

Mr. Darnell. You ſay the Fire. had been an 


Hour before you ſaw Him in Fleet- Street. 


Ward. Yes. | 
L. C. Baron. Who told you they were the 


rs? 


Ward. The People that flock'd after. they, 


ben Mrs. Giles was fern. 
Mr. Ibittaler. Do you remember the Night 
that 75 Diſturbance was, that you ſaw Mr. Dam- 
maree 5 
Mrs. Giles. 1 faw him, I believe, about a Quar- 
ter after Ten; he ſtood and talked with me. 
Mr. Whittaker. How long did he ftay? _. 
E- Gilet. Above a Quatter of an Hour. 
1 r. Whittaker. Ho do you know it was that 


Mrs. Giles. Aſter he ad goße, 1 dd bot lock 
u nn and it ſtruck 


, "Mr: Whittaker. What Condition wat he in ? 

Mrs. Giles Very drunk. 

Mr. Whittaker. How long had che Fire been 
before that? 

ü Giles. A long time, ſome Hours: The 
eople that went along, ſaid, they had burnt the 
15 & of the Meeting, About . 705 o Clock 
were burning it, and about 
they ſaid it was born. 
Mr. Juſtice Tragy. Did you hear bim talk of 
any Fire at a Friend's Houſe in the Strand? 

Mrs. Giles. He faid l that, but aſked 
me if there was not a Fire: I faid e 
Fire in Lincoln's- Inn- Fields. 

Mr. So. Gen. Was any body with bim? 

_ Mrs. Giles. No body but himfelf | 

Mr. Att, Gen. Was you acquainted wht him f 

Mrs. Giles. T never ſaw kim before, that I 


8 

- Mr. Att. Ger. Then you was an utter Stran- 
3 How came he to be talking with 
ou 
"Mrs. Git! I'was ſtanding ar the Door with 
ſome others, and he came to us. 
Mr. Att: Gen. Did be come to you on any 
Buſineſs? 

Mrs. Giles. He came as he was walking along 
and aſked me, What was the matter? | 

Mr. Aut. Gen. Had not you been aſked that 
Queſtion by a many before? 

Mrs. Giles. By a great many. 

Mr. At. Gen. See 
the Queſtion before him? 

Mrs. Giles. No. 

Mr. Att. Gen. Then how came you to 
more Notice a 
the ſame Quẽſtion ? 

Oo Mrs. c 
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Houſe: I ſai 
with me at that time, and came from the City- 


3 


Mrs. Giles. Becauſe he ſtood a great while, and 
"talked, and had the Queen's Coat on: He was 
very fuddled, and ſtood and talked with me, and 
that made me take notice of him. 5 

Mr, Att: Gen. How came you to be ſub- 
peena'd ? 

Mrs. Giles. Becauſe I had ſaid to ſeveral 2 
tlewomen, that there was ſuch an one taken up; 
they ſaid he was , pulling down the Mecting- 
it was munten for that he was 


"wards, and that made me inquire. into it. | 

Mr. Att. Gen. Then you was ſent to him, 
was you? 
_ Mrs. Giles. No; I did not go, but a Gentle- 
woman in Arundel. Street, one Mrs. Pintney. did : 
I know nothing of him: But becauſe I thou 2 
he could not be the Man, I was 208 to 6 
him if I could. 

Mr. Whittaker. How long have you lived where 
you pow do? 

Mrs. Giles. 1 have lived here twenty Years. 

Mr. Sell, Gen. What did you talk about? He 
could not be a Quarter of an Hour aſking that 

Que ion. Wy, 

rs. Giles, No; but a great any came by, 

and aſked, Who are you for; and whatare you ? 


And he f wid, You may ſee. who : am for; I am 
for ny p. f 
Mr. $ en. Thel be did not ralk, with you 
ſo lon 1 
: Wee I was at ca Door al the time, and 
he talked with me and qthers. 


. I defire. to, her, whether I I ſaid any 


thing of a Nurſe-Child? 


Mrs, Giles, Fe. nurkd; I Lad 
Mayor's * 

Mr. At, G he elſe did y you talk dr? 

Mrs. Cin. 1 iſed him to _ home, and 1 


turn'd about, and went in, .and- he end,. 


15 1 Did he talk ſcn6bly ? A 
* He talked as if he was drunk. 
Baron. He gave an Hhcoung you, fy 6 of 
purſng Chi hildren: How came that? 
Rea iles... I ſaid to him, I wiſhed my Red 
Mayor x, yoold ſend out the Guards to 1 the 
. ber I mn Children ; that was 
on of it. 
ord Darnell. Did he ſay thin of an! other 
Nurſe- = Fs ar WI 
Mrs. Giles, Yes ; he ſaid be nurſed Sir Richard 
Pres Did you purſe them, ſaid I? Yes, fays 
e, we did at home. 


Mr. Att. * Ap you ſure;that is the Man? 


n Yes, for. I went to Namen 20 foe 


8 5 F came you to remem che 
Tine o exact! ber 
Mrs, Giles. U 1 had ſtood at the Door 


910 — 


long, and heard ſeveral go by, and ſay, *twas 


RH of ee 201%, 


"Meh He i 
ery; Fu r 0 798. 33 from 


LJ) vv 4H 
112 NN Juſt over- 


. Whittaker. . Ke je now © 2 Wit⸗ 
8 to 3 55 der orce and 
S ſhew that he was, un- 


mi 210 1 2912 0 1 


— 


1 81 Then . Cummins was ere, 2 

Mr. Der Do you, remember that you. ſaw, 
Dammaree the Night that the Diſturbance was at 
n ent SO 


5 6. The — rial of Daniel Dammaree, 


them ? 


Good | 


9 Anna, 
Lord, I don't know the Man 
an with the ueen's Coat a 


Cummins. D 
but I did fee a 


Badge; I keep a Sho in Lincoln . Inn. Fig! 


1 „ 
* ” 


to ſee they did me no harm: I ſent my Ser- 

Fire, the Mob cry'd, Hpzza, 1 50 fall 

and then I was forced to. hollow as they 

ſaw-that Man, and ſome People had him by the 
from the Fire, and ſometimes very near it hut 

Cumm. As near as I can guels, it was; „Nahr 
on him? 

a Dog in a Ring, they toſſed him up and dowrl; 
Mri Darnell. Do you take-ir/the Mob 
Cumm. 1 can't” be Judgy of thit mtr l 
Cumm. I mut it up; as near ks IIcan gueſs at 

longer; ſo we ſhut up our Shops. 1 1918 

. Cumm. I Tent him out about a Quiters 

him away, that /you-went-to' look after him? 
Mr. Soll. Cen. Were not other 1 People puſhed 

W kad the Queen's $ Cloth on z 1 d not 

you 112 
Cumm. 16592 6 85 e 
Cumm. I was coming up the dead a F 

an 

4 great Number of People a 


and a Houſe in Turnſtile: I being robbed t ere 
ſome time before, I went betiween the two Shops 
vant to Bed, and going to ſee if he was th 
1 did not find him; but goin back again, by the 
thinking of the Boy, aid not; mind to put 
my Hat, and they oh me gver m) 
I met my Boy preſently, and ya him ta | 225 
I went away immediately, and by he? ire 4 
Shoulders, and thruſt him a ut, ſome one way, 
and ſome another: Sometimes; was at a diſtance 
he ſeemed as if he could not ſtand. 
Mr. Darnell. What time of Night v was this? 
Eleven o'Clock. - 
Mr. Darnell. Did you | ſee the Mob lay Hands 
Cunm. I ſaw them puſh bitt from Hand to 
Hang; and I could compare him to nothing but 
but 1 don't know! the Man, but only A 
Coat. 
made 
themſelves merry with him, ar, 8 -dtled 
5 10 
Mr. Att. Gen. What time did you ſhur Saen 
Shop ? 
Seven o*Clock, . becauſe there was! ra great Mü: 
My; next Neighbour would not keep open hnj 
Mr. Att. Gen. What time did v ſend Your 
Servant to Bed ? 
after Ten, or more; and I: run down after hini. 
Mr. Att. Gen. How long was it after you ſent 
Cumm. I went preſently after him ; I got ta tlie 
Shop before hin. 
_— beſides hin? 
Jar no bod puſhed about but win 
* made all the Haſte I could f away, 
* Are you ſure the- Priſon? 18 che * 
Cumm. —* | 
. J + INN you ee it is phy 
for it was a Man with 
L. C. J. Whereabout 905 you ſee. hes £ 
Lincoln's-Inn Garden to ſee for my 
at the lower End, juſt by the Shops 
t wh 25 2 5 0 e 
e 


" oo” „ 


, "I Aa ke la, 
Wn Tales 1 towards P 5 

Row; I believe it might be ſeven or eight 1 
within the Rails. 


N 


Pd. 


1710. 5 


Damm, My Lord, this Shirt hich 1 have on 
now, was torn by them, WY of 


. Then Mary Reading was tern. 
Mr. Whittaker. Was * this F ber 


M. Reading. My Lord, I heard there was a 
he kiſs'd. ſaid, he ſmelt ſtrong of Liquor, 


reat Fire, ſo I went out and ſaw a great Light; 
ſaw one of our Neighbours, ſays ſhe, Where 
is this Fire? I ſaid, I heard it was at Lincoln - 


Inn- Fields ;, at chat, ſays ſhe, my Brother was 


here juſt now, I wiſh he is not gone to it. She 
aſked me to go along with her; we went into 
Lincoln hun He 


into the Fire. I ſaw aà little ſhort. Man, a black 
Man, in black Hair, carry the Sconce round the 
'Fire three times. 
| 3 . Whittgker. What Dreſs, was he in? 
Reading. I could not ſee what Dreſs ; I ſaw 

he was in, Waterman's Cloaths, but I — not 
ſee the Colour ; but that is not the Man. | 

Mr. Darnell. Is that the Man? 
M. Reading. No ; he was a little ſhort Man i in 
his own Hair. _ 

Mr. Darnell, Was there any more than one 
Sconce __ in l 

M. Re aw no more. 

ws Ac 7. Bot could not- ſay what Colour his 
Cloaths were ; and can a nbd, at this was not 
the Man? 

M. Reading. „ ou e es ON es IS 

Mr. Darnel Did TIED thing more ? 
— 2. M. Whe 21 

* burnt, and un ng, we met 

L. a Waterman; ſays the Woman that 


t was 


with me, Lord, bleſs: mel. Here is one of the 


Qucens Watermen: What have you to ſay to 
the Queen's Waterman? ſays he: Nothing, Nia 
the; But God, bleſs. the Queen, and her Water- 
man too. Says he, Tou are «jolly Girl, and 1 
"will kiſs u. 
IL. C. J. Whereabouts did you meet "hat Wa- 
terman ? 4 f 1 F; 
M. Re s we were rom the Fire, 
we met — up to it n the Man 
that we met geing towards the Fire when we came 
trom it. 
L. C. J. Was Ans, wan een 
the Sconce? 
M. Reading. It was afterwards. 
L. C. J. How long was it after? 
e Reader, I can lafely cike my Oath, it was 
half an Hour. 
I. C. 7. Was any thing thrown into the Fire 
after that, Man came? 
M. Reading. I never went thither after i it. 
Mr. Att. Gen. Where do you live? 
r NI S. In'St, Andrew's Street, hear the 
even D 
- Mr; = Ger. Did. you ever ſee him before ? 
M, Reading. Never before. 
IL. C. J. mne when you met 


him? | 
1 was goipg homewards, towards 


M. Reading. 
2 and I met him coming towards 
ire«. | 
Lad. Was there at that time any Fire in 
-Dixry-Lane? | 


M. Reading. They were pulling down the ; 


:Meeting- Houſe in Drury-Lane. 
L. C. 7 Then you met him coming from 
1 a little time after they * begun 


vc ao. 


las, and ſaw the Fire. As we 
ſtood thete, I ſaw a Sconce brought, and thrown _ 


Ni he ? 


came — the Fire was | 


| you ſaw him carry it round 


ſtill 
abated, and came 
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to pull down the Houſe ii in Drury- Lane; and about 
half an Hour after the Branch was thrown into the 
Fire in Lincoln's- Inn- Fields. 
MM. Reading. Yes, it was. 
L. C. Baron. Did you ſee that he was in tink ? 
NM. Reading. | believe he was; for the Woman 


Mr. Att. Gen. How long was this after the 
Sconce was thrown i in? 

M. Reading. It was about half an * 1 be- 
lieve rather more than leſs, 


Then Iſabel Prince was furn. N 
Mr. Whittaker. Was you at the Fire in Lin- 
coln* s- Inn- Fields the x irſt o March Na! at 


Prince. Yes. | 
Mr. Whittaker. Do you remember who it was 


chat carried the Braſs Sconce ? 


J. Prince. Sir, I went to the Fire, - becauſe 1 


have a Brother lives by there, and was. afraid 


that be might come to ſome Damage. As I was 
going, there was a vaſt Crowd, and a great Ring, 


and in that Ring, as I could ſee between them, 


I faw a little Man with black Hair, very ſhort; 
he carried the Sconce three times round the. Fire, 


and then threw it in. 


Mr. Whittaker, What Sort of Man do you ſay 
he was? 
1. Prince, He wha 2 black "IR; a ſhort Man 
with his own Hair. ; 
Mr. Whittaker, Is that he? 
I. Prince. No. £5 
Mt. Whittaker, Was he in Waterman's Habit? 
J. Prince. Yes ; but I can't ſay he had a Badge. 
L. C. J. Was you with the laſt Witneſs? 
I. Prince. Les. 
T. C. J. How near was you ro the Fire when 
L. Prince. As near as I could get for the Crowd, 
I believe as near as that Place, [ Pointing to the 
other Side the Court.] I could not go any nearer, 
for the Fire was vaſtly hot. | 
L. C. J. Was there any Crowd there? 
1. Prince. Yes," a great one but I was of the 
outſide of the Ring. 


IL. C. J. Then if he was a little Man, and you 
are no tall Woman, and you were of the outſide 
of the Ring, how could you ſee him? 


J. Prince. Becauſe I look'd through under their 
Arms as they paſſed along: The Crowd was 
going to fetch Fire, ſo that they many times 
in. 


ZE F. You ſay you diſtinguiſh'd his Hair to 


| be black; what Colour was his Coat? 


J. Prince. I cant well els but 1 balievo 15 was 


either E 7 or black. 


Had he any Badge? 
1 4 I believe he had. 

I. C. J. Where was it? Rn 
L Prince. I ſaw it upon his Arm. _ « | 
Mr. Whittaker. Was, the Crowd greater about 

the Fire at ſome times than others ? 

J. Prince. Yes, the Crowd abated ; ſome went 
to HS and ſome to the Right, and ſome to 

ECT The laſt Witneſs fad, the Fire was 
burnt to a Coal. 

J. Prince. Yes, the Fine was * burns to a Coal; 


and as I was going home, I met this Man: Says 
_ Waterman: 


y to the Queen's 


he, 
ater- 
. man? 


I, There goes the 
What have you to 
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man? Nothing, ſays 1, but God bleſs the Queen, 


and her Waterman too, And then he gave me a 
. Kiſs, and there we parted, 
L. C. J. I take Notice of chat Expreſſion, 
That you ſaid there goes the 
man : Had you heard any Talk before of the 
Queen's Waterman ? 

1. Prince. No; but I heard that the Guards 
were coming. 

L. C. J. You did not take the Waterman for 
one of the Guards, did ye? 

J. Prince. No. 


L. C. J. e of "a 


the Waterman before ? 

I. Prince. No, | 
L. C. Baron. Where did you meet him, when 

you-had that Favour from him ? 


J. Prince. Within the Rails, he was going to 


the Fire, and I was going from it. 
L. C. Baron. Whence did he come? 

J. Prince. I think either from the Corner, WM 
the Duke of Newcaſtle's, or from Clare-Market ; 


I don't know which, for. I met him within the 


Rails. | 
Then Rowland Walker was ſworn. 
Mr. Whittaker. Did you ſee Dammeree the Firſt 
of March laſt? I 
R. Walker, Yes. 
Mr. Whittaker. At what time? 
R. Walker, At half an Hour after Eleven. 
Mr. Whittaker. Where did you ſee him? 
R. 0 At Strand- Bridge, I carried him i in 


m 

Ve Whittaker. Where did you carry. him? 
Re. Walker, Croſs the Water. 
Mr. Darnell. Did you obſerve any Clock 
ſtrike? 

R. Walker. Ves; Somerſet-Heuſe Clock ſtruck 
5 Quarters. paſt Eleven before he came into my 
Boat. 

Mr. Darnell. Where did you carry him? 

R. Malter. To Marſp's Cauſe-way. 

Mr. Darnell. Does he live there? 

N. Walker. Yes; juſt by. | 

Mr. Darnell. Did you ſee him home ? 

R. Walker, No; I helped him out of the Boat; 
but I did not go home with him. . 

Mr. Att. Gen. Was you deſired. to take Notice 
what o'Clock it was? | 

R. Walker. No ; but I was in my Boat waiting, 
and heard the Quarters ſtrike, _ 

Mr. Att. Gen. You ay it ſtruck the en 
how many Strokes denotes it? 
R. Walter. Two. 


Mr. Att. Gen. Then you did not bear n the 


Clock itſelf ſtruck. 

R. Walker. Yes; 1 heard the Clock: ſtrike Ele- 
ven before he came down. 

Mr. Darnell. What Hour did the Clock ſtrike, 
before it ſtruck the two Quarters ?. 


56. The Trial of Daniel Dammaree, 


Mr. Weittaker. At what Place did you ſee 


ueen's Water- _ 


ing to 


the Bar, on the Firſt 
time? 


9 Annæ, 


him? 
H. Hales, At the Maypole in the Strand. 
Mr. Whittaker. Which way was he going? 


H. Hales, I was coming out of Fleet-Street, and 


he was going the other way. | 
Ti. C. J. Which way was you going? 
H. Hales. I was going out of Fleet-Street home, 


where I live. 

L. C. F. Where do you live ? 

H. Hales. Over- Aut Somerſet-Houſe. - 
C7 Where dd you meet him? _ 
675 1 mer him by the Maypole. 
C. J. What Place did you come from? 
1 came out of Neu- Street. 
7. Which way do you apprehend he had 


7. 1did not aſk him, but * 
hg along towards Temph-Bar. 
2 88 Sit te Karel 8 
72 othet e, 
wards Strand- Bridge. K e 
T. C. 7. Whit o'Clock was it then ? 
H. Hales. A little after Eleyen. 
* vr * Gen. What o Clock do you take it to 
now 
H. Hales, What Clock ! Why, *tis paſt One. 
Mr. Soll. Gen. Which Side of Drury- Lane was 
it you ſaw him ? 
H. Hales. On this Side Drang. Lans. 


E Then Hlatbins wat fwors: 
Mr. Whittaker. Did . 
' March last; and at what 


- Harbins. I met him in the Strand as I was go going 
home to my Lod + about Eleven o Clock: 
was in Drink, and I {aid to the Gentlewoman with 


eh 
we 


, * . 


me, Pray have a care of * Man, for he is in 


Drink. Het 
Mr. Att. Gen. Whereabouts did you mee 29 ns gr 
' Harbins. I met him about three Doors from 
Swan Tavern, 
Mr. Whittaker. My Lord, we will call ſome 
Witneſſes to his Reputation, to er 110 * has 
all along demeaned himſelf. 


Tuben John Michaelmas was ſworn. 
Mr. 5 Do you know the ae at 
the Bar * 


J. Micbaelmat. Yes. 
Mr. Whittaker. Do you live wo te fame Pariſh ? 
. Michaglmas, Yes. 


. Whittaker. What are you there? .) 
| AGchaaknss. The Church- warden. 
r. Whittaker. What Behaviour is he of? 
. Michaelmas. Of very good Behaviour. 
. Whittaker. Is he diſaffected to the Queen 
— Goverament ? | 
J. Michaelmas. 1 believe no man better af- 


R. Walker. The great Clock ſtruck Eleven, fected. 


and I fat in my Boat and ſmoaked a Pipe, and at 


the ſecond Stroke after Eleven, I took him into 
my Boat. 

Z. C. Baron. What Condition was he in? 

K. Walker. Very much in Drink. © 


.._ Then Heſter Hales was ſworn, © | 
Mr. Whittaker. Did you ſee Mr. Dammarer ts 
Firſt of March laſt at Night? 
H. Hales. Yes. 
Mr. Whittaker. At what Time? 
H. Haks. A little after Eleven. 


Mr. Whittaker. Did you ever hear him talk diſ- 
reſpectfully of the Queen, or Government? 

J. Michaelmas. No; quite otherwiſe: In Fe- 
bruary laſt he came to me, and aſked me, Do you 
hear what a Noiſe this Mob makes? Yes, ſaid I; 


I am ſorry for it; and I am ſorry too, ſays he: 


They ſay the Queen is aggrieved at it, and ic 
troubles me 0 ink of it. 
Mr. Whittaker. , At auy times when there has 


been publick 1 o'r mann bow 
7. Michaclas. 


has he behaved himſelt 


8 


er 


Ca 
a ſober Man ? 


es. 
2 2 uſe to drink ? 
5." I have feen him in Drink. 
J. What kind a Man is he then? 
A quiet Temper ;' not at all 
ſome, but a fawning, loving Tem 
C. J. Did 8 t the 
Nectin - Houſes 

chaelmas. No. 
2 J. I aſk that Queſtion, becauſe there 
has been a groſs Miſtake ſpread abroad as if 
they were ſerving the Queen, when they made 
that Buſtle ; that is a Miſtake that has gone 


abroad. , 0 
J. Did you ever ber him ſay any thing 
of Dr. Sacheverel ? © 
J. Micbacimas. Les. ; 
IL. C. J. What did he ſay of him? 
J. Michaelmas. He ſaid, he wiſhed the Sermon 


2 
WM 
* 
F 


f 


Fl 


Jt 


8 


had never- been preached, or printed ; and then 


this Trouble had not been. 

Mr. Whittaker. Did you ſee him after this? 
F. Micbaelmas. Tes, I ſaw him the next Day 
at Noon. 

Mr. Aut. Gen. Had you any Diſcourſe about 
the Meeting-Houſes ? 
. Michaelmas, No, none at all. 
r. Darnell. Where did you fee him the next 
, and at what Time ? 
. Michaelmas. At Twelve Clock 1 faw him 
pals by my Door. 

Mr. 17 — You have converſed with him: 
Did you never hear him give his Opinion of che 
Diſſenters, and the —— 2 | 
. No; never 


Then Mr. Pottinger was Aw. 

Mr. Darnell. How long: he have you known Mr. 
— Re 
Mr. Pottinger. T have known him eighteen or 
nineteen Leas. 

Mr. Darnell. Do you take him to be diſaffeRed 
to the Government? 

Mr. Pottinger. No ; not in my Opinion. 

Mr. Darnell. When you 
how has he declared himſelf ? 


Mr. Pottinger. Always for the Government as aga 


much as any Man in our Pariſh, and I believe 
has been as ſerviceable as any Man in getting 
Men to ſerve the Queen when he was Maſter of 


2 
C. V. What are you ? 


Mr. Pottinger. 1 cult? myſelf | a  Titmber- 
Merchant. 

L. C. J. Then I ſuppoſe you have not bad 
much Converſation with a Waterman. 

Mr. Pottinger. Not a great aal 


5 Then Mr: Moor was ſworn. 

Mr. Whittaker. How long have you known 
Mr. Dammaree? | ' 

Moor. I have known him above thirty Years. 

Mr. #bitiaker. What Character has he had? 

Moor. An honeſt, civil Man, and as good a 
Neighbour as can be. 
Mr. Whittaker. How has he carried himſelf to 
the Queen and Government? 

+ Moor. I never heard him ſay a Word againſt 
the Queen, or Government, but was 888 wil- 

Vol. VIII. . 


or Higb Treaſon. Pt 


to ſay that he did hollow with the M 


converſed with him, 


ling to ſerve the Queen and patticularl when 
he ws Maſter of the Company, in ſending Men 
into the Service. 
5 — Whittaker: How did he behave himſelf i in 
that 
Moor. He did great Service to the Quit, 
Mr. Whittaker. Were there a great many Me 
taken up EY him ? | 
e eee | 
Tuben John Hatfield was fern. 
Mr. Whittaker. How long have you known th 


Priſoner at the Bar ? 


75 Hatfield. Almoſt twenty Tears. 
r. Whittaker. How is he with reſpect to hi 
Principles towards the Government ? 


J. Hatfield. I never knew an * y him: 1 
never heard but he was an honeſt, careful Man: 
I never heard but that he loved the Queen RES 

T. C. J. As to the matter of his eputation, 


l think it is pretty well eſtabliſhed, and they ſay 
nothing againſt it. 

Mr. Att. Gen. We come to try the Man for 
this Fact only, and have nothing to ſay to any 
former Tranſactions. 

Mr. Whittaker. My Lord, we will call- bo 
more Witneſſes, unleſs the Quee n's Council give 
Occaſion in their Reply e think we ſabe 
proved that he was not a free Agent, but under © 
the utmoſt Force. We hope we have SE it 
appear, to the Satisfaction 0 our Lordſhip, and 
of the Jury, that this Man, rout he had the 
Misforfune to be preſent. when cheſe Tumults 
and Diſorders were, yet he had ng, Share that wn 
criminal in them. 

Gentlemen, You will remember chat 
r_ did 07 5 he carried the Sconce 1! 

roceſſion, yet we have proved that in pal 
of Time it was impoſſible he ſhoyld be 5 
and that there was another Perſon that did it. 
them 
ſt a the Gentlemen f th ng 
mu to you, ent 1 A 
and Na geen Has you have taken N 08 25 
what has been fworn, that he was under a Force; 
and when he was in that Condition, and R fear 
of ſuch a tumultuous Aſſembly; if to fave him 
ſelf, he did ſo far co mply with them, that win 
not make him gullty of reaſon, and drying ot 


inſt the Queen. 

I muſt obſerve as to Orrel, that Witneſs tha 
ſeems to affet us moſt, and 'carrich us {6 far 
towards Drury-Lane, he does not pretend to gi 
an Account of any thing that concerns us prece- 
dent to that. ow if this Man was got into 
ſuch a Tumult as this, and he did £ fur oy 
them a little Way, and they cannot ſhew chat 
acted any thing 'afterwards, there will de no 
Reaſon to > think him guilty of any Crime, at leaſt, 
not of leyying War, and ſo not of High Treaſon. 
We hope we ſhall ſtand fair in the Opinion of 
the Jury, that he was not a ne or free 
Agent in theſe Diforders : But if we lh Sale be 


muſt infiſt, that tba Point which the dee 
Council infiſt on, to wit, that the Fact attempted 


to be proved on the Priſoner is levyin 3 is not 


As to the other Witneſſes, they take upon 


| unfortunate as to be thought rms 


yet ſo ſettled a Point, but wn $7. a further 
and deliberate Conſideration. — there 
is one Caſe of the London Ab 5 8 7 9 525 

was in King Charles the Seconds 
was a Reſolution, that bt Fact was e ape 
Ppp ' War, 


— —ÿ6—ͤ—ũd Üꝶdd ——— éK—ʒ—ẽ— — — — 
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War, and ſo High Treaſon ; but I cannot but 


obſerve -one thing, that my Lord Chief Baron 

, who can never be ſpoke of but with the 

teſt Eſteem that may be, in the very Caſe 
mentioned, that he differs with the other Judges, 
and that he was of Opinion, that bat Fact was 
not levying War, and he grounded his Opinion 
üpon that which we think was great Reaſon, 
and that is the Statute prime Marie 1 Cap. 12. 


It is not printed at large in Keeb/e, but it is in 


Raſtall; and on view of that Act, his Opinion is 
well juſtified, for that Act of Parliament ſhews, 


that all the ſeveral Facts for which the Appren- 


tices, in King Charles the Second's Time, were 
indicted, as reported in Keyling's Reports, all the 
ſeveral Circumſtances, that are in that Caſe, were 
not looked upon then to be High Treaſon. But 
even in that Queen's Time, who had juſt Reaſon 


to be very apprehenſive of Tumults and Wars, 
is this Statute made, to make the Actors in 


ſuch Tumults guilty of Felony : And if ſuch 


Tumults did amount to levying War, and was 
High Treaſon, it is ſtrange, that the Parliament 


ſhould make ſo unneceſſary a Statute as this, 


præmo Marii. And before Queen Elizabeth's Time, 


no one can give an Inſtance, that a Tumult 
of. this Nature was looked upon, or adjudged 
as levying of War. That it was not ſo before 


the Statute of 13 Eliz. is plain, becauſe that Sta- 


tute ſeems to be made on Purpoſe . to ſhew it was 
not a capital Offence, and that ſuch Tumults had 
not been adju levying War, and ſo not 
Treaſon, before Statute of the 13th of Queen 
Elizabeth ; and for that very Purpoſe, and to 

event ſuch Riots and Tumults, was that very 
— made: And the Proviſion made by this 
Statute of Queen Elizabeth, which was a temporary 
Law, was the Reaſon of the Reſolution in the 
Earf of Eſex's Caſe, and that Statute made his 
Inſurrection be adjudged levying War and High 
Treaſon, and ſhews that it was neceſſary to have 


* 


another Act beſides the 25 Edw. III. to make 


ſuch Tumults and Riots Treaſon. | 

The Caſe in Keykng's Reports, of Meſſenger, 
and the others, ſuppoſing it to be Law, will not 
warrant the adjudging this Caſe to be Treaſon, 
in regard there appears to be many Circumſtances 
in thoſe Caſes in Keyling's Reports, which are 
not proved in this Caſe now before your Lord- 
ſhip. But I muſt needs ſay, the Priſoner at the 
Bar has had ſo little Care taken of him, that I 
had no Notice of this *till Eight o'Clock laft 
Night, and have not had Time to look into the 
Caſes, and to be able to diſcharge my Duty to 
my Client as I ought; but I am ſure, the Gen- 
tlemen that appear for the Queen, have ſo much 
Candour, that will not deſire any thing in 
this Man's Caſe, but what ſhall be a Precedent in 
all future Caſes ; therefore I ſhall ſtate the Caſes 
rely'd upon for the Authority of the Reſolution 
in Keyling's Reports, as well as I can, upon this 
ſhort Notice. The firſt Caſe is in 2 Anderſon, 
fel, 5. it was the Caſe of the Apprentices of 
fps <2 and Southwark : They aſſemble together 
upon a formed Deſign, concerted and contrived 
amongſt them before, to break open the Priſons, 
to kill the Lord-Mayor, to burn his Houſe, and 
to ſeize ſome Arms in Houſes near the Tower of 
London. They had a Trumpet before them, 
and a Flag diſplayed with them, and that was 


_ adjudged to be levying War, within the 13 Eliz. 


9 


I muſt obſerve, that this was an Opinion not 
given in Court, nor upon a ſpecial Verdict, but 
given privately, and not otherwiſe; ſo that we 
think the Authority in that Caſe will not weigh 
very much, though all the ſubſequent Caſes in 
Popham's Reports, and Keyling's Reports, are built 
on the Authority of this Caſe, and yet the Judges 
in this Caſe in Anderſon's Reports, rely for that 
Opinion on the Statute of 13 Elia. and that 
Statute was on very great Reaſon made to pre- 
vent the ill Deſigns then on Foot by the Roman 
Catholicks, There. were many Roman Catbolicts 
then began openly to ſhew their Averſion to the 
Reformation in general, and it was then, for the 
Preſervation of that good Queen, and her Govern- 
ment, thought neceſſary to enlarge the 25th of 
Edw. III. and alſo to make the Deſign to levy. 
War High Treaſon, during her Life only, ſo that 
that Caſe in 2 Anderſon, was not reſolved on the 
25th of Edw. III. but on the 13th of Elzabeth. 
There is another Caſe, which was the Earl of 
Eſſex's, and that was relied on as an Authority 
in Meſſenger's Caſe in Keyling's Reports z but that 
differs from this: There was 'a Deſign of the 
Earl, to have Aſſiſtance from the City, and by 
Force to remove his Enemies 'from the Queen, 
and with armed Force, to go to the Queen's Pa- 
lace; and to her Perſon, and an actual Riſing 
and Appearing in Arms accordingly. This was 
conſpiring the Death of the Queen, and levying 
War in the moſt notorious Manner; and this was 
one of the Caſes relied on in Meſſenger's Caſe : 
Bur here, in the Caſe now before your Lordſhip, 
there is no one Circumſtance reſembling the Earl 
of Eſſex's Caſe. There is one Reſolution in that 
Caſe, applicable to ours, and that is the Reſolu- 
tion of the Judges, in the Earl of Eſex's Caſe, that 
where People by Accident came among, and were 
in Company with the Earl of Eſſex, and his Ad- 
herents, and afterwards departed upon Proclama- 
tion made, they ſhould not be guilty of the Trea- 
ſon. In the Caſe before your Lordſhip, it appears, 
the Priſoner came there by Accident; and we 
have ſhewn by Witneſſes, he quickly left theſe 
diſorderly People. ber 9] 
Another Caſe relied on in Keylins's Reports, is 
that in Croke Car. the Caſe of the | — that be- 


ſet Lambeth Houle ; that was a moſt unjuſtifiable 


Act, done in Deſpite, and in the utmoſt! Con- 
tempt of the Crown and Regal Dignity, and with 
an armed Force, with Drums, and an armed 
Multitude; and the Reſolution in that Caſe, will 
be no Warrant for the adjudging this Caſe of the 
Priſoner Treaſon, ſuppoſing we ſhould not be ſo 
happy as to have our Witneſſes believed, that we + 
were brought in by Force; for, in our Caſe, here 
are no Drums, nothing reſembling War, but only 
a tumultuous Rabble. A 4 

The Caſe of Bradſbaw and Burton, in Pop- 
bam's Reports, 122, is wholly built upon, and 
abſolutely depends on the Authority of the Caſe 


in 2d Anderſon, and yet, in the Caſe of Brad- 


Saw and Burton, there was a previous Agree- 
ment, to go from Houſe to Houſe, and to pull 
down all Incloſures. It is true, that the put- 
ting this Agreement in Execution accordingly, 
is reſolved to be High Treaſon. We think, that 
that Agreement, and Riſing according to it, is 
more than appears in this Caſe of the Priſoner 
at the Bar; and beſides, it is a Reſolution in the 
39ch Lear of Queen Elzabetb, when the Statute 


x 


1710 
of the 13 Elz. was in Force, and depends on 
the Authority of the Caſe T have mentioned in 
2d Anderſon's Reports; and in our Caſe there is 
no Proof that we knew any Thing of this tu- 
multuous Meeting, but that by Accident we fell 
among them. e hope, that if the Jury ſhall 
think there is any Colour to believe, that we 
have not anſwered by our Witneſſes, (whoſe 
Credit is not queſtioned) the Evidence produced 
againſt the Priſoner, that this Poitit 'may be re- 
ſerved to us; for we apprehend, that 'it is not 
ſettled, that. this Caſe of Meſſenger, and the 

others in Keyling's Reports, is Law: But, ſup- 
_ poſing it ſhould be Law, yet we hope it will not 
affect us; for it goes upon a previous Agree- 
ment, and all there were Partakers of it, and 


willing, and outrageous Actors in it, and knew 


of the Neſign before executed: And there was 
this Circumſtance, *that when the Captain of the 
Guards came to appeaſe them, they aſked if it 
was the Duke of York; and when they appre- 
hended it was the Duke of York, they called out, 
That they - cared not for the Guards, and that 
they would come and pull down Vbiteball: So 
that, by theſe Declarations, it is plain, the King 
and his Authority were aimed at. But in this 
Caſe of ours, there is nothing of reſiſting Autho- 
rity charged on this Man, but that he came by 
Accident, and acted: only by Conſtraint and 
Force, when unhappily amongſt a diſorderly 
Multitude: Therefore, my Lord, on the whole 
Matter, in regard we do, with SubmiMon, think; 
that the Law is not ſettled by the Reſolutions in 
Keyling's * but that a Review thereof ma 
be admitted, and in regard we think our Caſe 
is far different, and a much better than any of 
the former Caſes, which have been looked upon 
or eſteemed as leyying War, we hope, that in 
caſe the Jury ſhould think we are guilty of any 
criminal Act, that whether ſuch Acts be levying 
of War, or no, ſhall receive a further, and more 
deliberate Determination. I ſhall therefore take 
up no more of your Lordſhip's Time. 
Mr. Darnell. My Lord, the firſt Time I heard 
from the Priſoner relating to this Cauſe, was laſt 
Night late; and muſt own my Opinion to be, 


that a longer Time is neceſſary to encounter the 


Authority of the Report of my Lord | Keyling. 
But, my Lord, without diſputing the Authority 
of that Book, we muſt ſay, this Cafe comes far 
ſhure of that Reſolution z for there was a plain 
Hoſtility, a Captain, with a Sword drawn, Co- 
lours, two Meetings to conſult, and a Reſolu- 
tion taken, a reſiſting and wounding the Conſtable, 
and ſtriking the Officer of the Guards, and their 
Intention to pull down Bawdy-Houſes, which 
might be any Houſe they thought fit to call ſo. 
As for the Caſe of Oxfordſhire, it is plain, there 
was an arming themſelves, they had put on Ar- 
mour to act offenſively, as well as defenſively ; 
they propoſed to come to Londen, and to have 
others join' with them, and that Caſe was ad- 
judged High Treaſon. For the general Intention 
to pull down Incloſures : Where there is any 
Reſolution, that theſe great Tumults amount to 
High Treaſon ; it is on this Foundation, that 
the Deſign is General, and is an exerciſing of a 
Regal Authority, which no body but ' Her Ma- 

jeſty ought to make uſe of. It is ſaid in Meſſen- 
: $ Cale, that the Intent muſt be ſuch, and that 


uch Intent muſt appear by ſuch Proof as will 


latisfy the Jury. Now how do they offer to 
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forced him to 


* . 


prove the Intent of this Man? If there is any 
Thing to prove it, it is ſubſequent to the pulling 
down the firſt Meeting- Houſe, for it is plain he 
was not there till the Deſign was ſo far executed; 
and the Fire had been made an Hour before he 
came: Now if he comes thete, and hollows; 
and rejoices at it, that cannot make him Guilty. 


1 agree, that if any Number of Perſons are going 
to commit High Treaſon, and a Man meets. 


them, and joins with them in the Execution of 
that Fact, he is Guilty; but if he be ignorant of 
their Deſign, and hollows and rejoiees with the 
W will not RET : And'in 
is Caſe, it appears, that every Body that paſſed 
by the Crowd that Night were conſtrained fo 
to do; but where ſuch Perſon, who is got into 
ſuch a tumultuous Aſſembly, doth get of as faſt 
as he can, this cannot be High Treaſon; or any 
Crime whatſoever. If the Priſoner had gone to 
Drury-Lane, and they had - ſhewn that he did 
any Thing there, we ſhould have had a harder 
Caſe than we hope we have; but we think there 
is no Proof of the Intention of this Man to com- 
mit thoſe Facts of pulling down the Meeting- 
Houſes in general, and of aſſiſting in the Ex- 
cution of that Intention. My Lord, if our 
Witneſſes (whoſe Credit ſtands unimpeached) 
be believed, it is impoſſible that he could be 
concerned in this Deſign, or the Execution of it; 
or know any Thing of it, till it was executed: 
For it don't appear, that on any of the Days, 
when the Mob were together, that he was among 
them, or that he acted any thing *till after the 
Meeting-Houſe was pulled down, and the Fire 
made. We have ſhewn where he was all that 
Day, and that it was near Eleven when he came 
to the Fire. I think we have ſhewn, | by the 
Waterman that carried him Home, that there was' 
not room for him to bear 'any Share in this Out- 
rage; for between the Time of his coming to 
the Fire, and going Home by Water, there is no 
room for him to do any Thing more, than to 
between thoſe Places. There 1s no Proof that he 
did any Thing but what the Mob. in a Manner 
Jos and perhaps it might have coft 
him his Life in fo tumultuous an Aſſembly, or, at 
leaſt, ſome bodily Harm, it he had done leſs. - | 
Mr. Att. Gen. My Lord, I beg leave to ſay a 
few Words, in Anſwer-to what has been infiſted 
on by the Priſoner. They have inſiſted on theſe 
three Things; Firſt, That notwithſtanding our 
Witneſſes haye given that Account which you 
have heard, yet they are miſtaken in the Fact, 
for he was not the Man that they ſay was there 
bringing the Braſs Candleſtick; that it was ano-— 
ther Man, a little Man in his own Hair, and not 
like the Priſoner, and therefore he is not Guilty 
of the Fact charged on him. In the next Place, 
they tell you, That admitting he was there, and 
that our Witneſſes have told you Truth, yet he 
was there unvoluntarily, and what he has done was 
under a Force, and therefore he can't be looked 
upon to be guilty of the Treaſon, becauſe, inten- 
tionally, he did not go along with them in that 
Deſign. The third is, That 1 ſhould 
believe all that the Witneſſes ſay, that he was there, 
that he did know of this Deſign, and acted in it, 
in Concert with the reſt, yet this Charge don 
amount to High Treaſon, and therefore he 6a 
to be acquitted. EQ 13648 * X SET «14 1 
Nov, tho' this is the laſt Thing mentioned, 
yet it is of the moſt Conſequence, and ouglit 5 
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be taken Notice of firſt ; becauſe if he is guilty 
of the Fact, yet if it don't amount to Treaſon, 


he muſt be acquitted. They tell you it is a no- 


torious Riot, ſuch a Tumult as is not to be 
endured ; that a Puniſhment ought to be inflicted 
on thoſe People that were concerned in it: But 
they inſiſt on it, that this is not High Treaſon 
as charged in the Indictment. Now I think it is 
2 plain Propoſition laid down, that whenever 
there is Force uſed againſt the Government; 
whenever there is a general Intention to work a 
Reformation; whenever there is an Oppreſſion 
complained of, and the People uſe Force in order 
to remedy it, and there is an Aſſembly; of a Mul- 
titude for that Purpoſe, it is levying War; for 
it is an Oppoſition to the Government, and t 

Civil Magiſtrate. Hino bo! 
My Lord Coke in his Comment on the Statute 


of Treaſon, takes Notice of this, and ſays, That 
if any go about by Force to reform any thi 


they complain of, it is levying War; becau 

they take upon them Royal Authority, which is 
againſt the King. The Caſe they mention of 
Bradſhaw, where a great Number aſſembled, in 
order to ſettle the Rate of Wages, they thought 


there was not enough given them for their 


Labour: They did appear in publick, in order 
to redreſs that Grievance ; and that Appearance 
in publick was looked upon to High 
Treaſon. F 7 iopiie: WORE 

It is not proper here, to enter into all the 
Caſes that may be cited; the laſt Book they 
take Notice of, is my Lord Chief Juſtice Key- 
ling's, which was printed with the Approba- 
tion of all the Judges of the Quecer's-Bench ; 
and every body knows that he was as great a 
Judge, particularly in the Crown-Law, as any 

t went before him. And it is the Opinion 


of all the Judges, excepting one, that tha; Caſe 


is Treaſon ; and you ſee on what his, Opinion 
was founded, that it was not High Treaſon, 
becauſe there is a particular Act of Parliament 
which ſays, That in Caſe Proclamation | ſhall be 
made for them to depart, thoſe Perſons that do 


not depart on that Proclamation, ſhall be guilty 


of Felony. That Act relates only to the Meet- 
ing and Aſſembly on a private, particular Ac- 
count ; for if a Lord encloſe. a Waſte, and the 
Tenants riſe in Oppoſition to that Act, in order 
to redreſs that Inconvenience, no body will pre- 
tend to ſay, it extends to High Treaſon ;- be- 
cauſe it is, a private Inconvenience that. goes no 
farther. than that Manour. But at the ſame 
Time that they made uſe of this Diſtinction, it is 
taken notice of, That if there be a publick Law, 
that is looked on to be the Grievance, and they 
came to redreſs the Grievance ariſing from that 

w, that is oppoſing the Publick, and is High 
Nov, to com theſe Caſes: There was a 
Deſign on Tueſday Night declared among the 
Mob, that on the next Day they would deſtroy 
all the Meeting-Houſes thereabouts: Sure none 
will ſay, (let their Opinions be what they will,) 
that deſtroying. a Meeting-Houſe is more Ser- 
vice to the Publick, than deſtroying a Bawdy- 
Houſe ? And yet their meeting to pull down 
the Bawdy-Houſes, was adjudged to be Trea- 
$0... And ſhall they be hanged; for pulling 

wn Bawdy-Houſes, and have nothing but a 


Fine for , pulling down Meecting-Houſes ? Every 


body knows they are allowed by Law, The 
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Act of Parliament that gives Indulgence to the 
Diſſenters, allows them to meet in Places : 
It were to be wiſhed, there were no ſuch Perſons 
that did diſſent from the Church; but theſe 
Places being allowed by Law, it is lawful for 

to meet there. Now for People to find 
fault with this Law, and to ſay we will redreſs 
this Inconvenience; though the Publick will not 
throw theſe People into Jails for meeting there, 
we will pull down their Houſes about their Ears; 
this is an Inſolence not to be ſuffered. This is 
aſſuming an Authority that don't lie in the 
People; every body that lives under a Govern- 
ment has Courts of Juſtice to apply to, and when 
any Thing is acted contrary to Law, the Courts 
of Juſtice are open; and I may defy any one to 
ſhew-that there has been a Denial of Juſtice upon 
due Application. * hi ret! = 
No for People to meet together to do tight 
to themſelves, and to be Judges and Execu- 
tioners at the ſame time, is never to be born, 
but deſerves the moſt ſevere Proſecution; and 
it is a Senſe of this that brings this Cauſe here. 
For, as to the Man, I never ſaw him before; no 
body bears him any ill Will; but it is known 
that there have been theſe Riots and Rebellions 
committed; and it is agreed that he was among 
them. This brings me to take Notice whe- 
ther our Witneſſes are miſtaken in ſaying he 
was there: They knew the Man; they ſpoke 
with him; and they are poſitive to him; and 
they give a particular Account of what he and 
they ſaid, and what they ſaw him do; and now 
they ſay, our Witneſſes are miſtaken. As to the 
Hours, little is to be depended on, becauſe 
People are ſo uncertain in their Computations : 
It is plain they were all ſuppreſſed by Twelve 
o'Clock, ſo that he might ſtay as long as any, 
and yet be in Bed by Twelve o'Clock, for by 
that Time the Guards came and ſuppreſſed them. 
They give an Account of him till Ten o'Clock  - 
I find there was no Buſineſs that detained him 
till that Time; he had nothing to do in the 
Alehouſe; be was got drunk, and he ſtaid in 
this diſorderly Place till; the Time was proper 
for bim to come out, and tranſa&t this Matter. 
For it was about Ten that one of our Witneſſes 
ſaw him at the Meeting - Houſe, and at the Fire, 
and he went along with him towards 
Lane, and there he left him: And this 


with what his own two Witneſſes ſay; they ſay, 


they ſaw him by the Duke of Netcaſties Cor- 
ner, coming from Queen · Street, and going to- 
wards the Fire: It was after this, that he had 
hollowed them away to Drury-Lane, and was 

ain returning; it is plain by the Evidence 
of both Sides, that he was there. All that 
they inſiſt on, is, that he was forced into the 
Crowd; but how agreeable is that to the Story 
of the Witneſſes that ſaw him bring the Sconce, 
and carry it in Proceſſion round the Fire, and 
throw it in? | | | 

He calls Wood, who tells you he was his 
Friend; that he had been with him all Day. 
He tells you, that they received News that 
there was a Fire in the Strand; that the Pri- 
ſoner was concerned for a Gentlewoman that lived 
there, and that they went away immediately to 
aſſiſt her. Wood ſays, he went with him as far 
as Temple-Bar, and there the Crowd was fo great, 
that they were forced by the Torrent of People 
op Sheer-Lane, and through an ; 

| an 
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and they could not get away till they were crowd- 
ed through the little Gate, and there they took 


bold of and forced him to do all that he did: 
We mult leave that to your Conſideration z but 
we think it very extraordinary. But the other 
Witneſſes do contradict it; Ward and Giles ſay, 
that he ſtood and talked with her, and ſhe told 
him firſt of this Riot, and that he was then 
alone and no body. with him. 1 will not repeat 
the particular Circumſtances that have been 
proyed : That he was there they have proved; 
and we have proved that there was a general 


Deſign of pulling down theſe Meeting- Houſes. 


We can't prove the Deſign of any Man but by 
his Actions: If a Man meet with People that 
have before laid a Deſign, and he acts with 
them, the Law ſays, the , 

there is to do what was the Deſign of that 
Meeting. The. Deſign was to pull down theſe 
Houſes, and they did execute it; and it being 
done by Force, we think. it does maintain the 
Indictment, and that he is Guilty of the Fact 
charged on him, and we ſubmit it to your Lord- 


Tip ang the Jury. 


r. Soll. Gen. My Lord, There are two Points 


to be conſidered in this Caſe : Firſt, Whether this 
Tumult be a levying War, and High Treaſon ? 
And in the next Place, how far the Priſoner may 
be concerned in it, Whether what he has done, 
has made him equally Guilty with the others, 
ſuppoling the general Deſign and the Execution 
e "Defign to pull do 
We take it that this: I to pu wn 
eſe Mecting-Houſes, was a general Deſign ; 
and being a general Deſign, and dane, upon pre- 
tence of Reformation, and in defiance of the 
aw, that this is High Treaſon, and leyying 
War; and Facts of this kind in all Ages have 
been adjudged ſo. The N Deſign is proyed 
by what followed, by the Action, by pulling 
m down; for , we; haye. proved that four were 
Pulled-down, and, that there was an Intention, 
or Declaration that they would pull down, Meet- 
ing, Houſes... What is this n W It 
is againſt the E It is levying War within 
the Realm, which I take to be a material Word, 
in the, 25th of Eat, III. It is levying War 
ainſt Her: Sovereignty, Her Power and Au- 
deen in Matters which, She, either as con- 
The 45 the Legiſlature, or in the, executive. 
Power of the Government, may reform and |cor- 
rect. The taking Arms in defiance of any Law, 
or to correct any Abuſe, or to, deprive; the Sub- 
& of the Be elit of, any particular, Act of Par- 
liament, is levying War and High, Treaſon, and 
o adjudged by che Statute of Queen Elizabeth. 
he Caſe of the .; +; wwouas long 
efore that 5 thy a of e was . 
rivate Intereſt, yet the ing a Number o 
ere ol 
l adjudged to be High Treaſon; and 
t Reſolution has always been affirmed. That 
is the Intereſt of private Perſons, and therefore 
will ſhew that what they inſiſt on of the other 


- , 


ſide againft, the Queen, is of no Conſequence ; 


for if it was levied, againſt her, Authority, with 
ſubmiſſion that is High Treaſon: the 2 up 
Arms againſt it, tho there was no, immediate 
Intention againſt her Perſon, or to deſtroy her. 
Indeed it has been common to lay a Deſign to 


compaſs and imagine the Death of the Queen, 
n 
L. : 


Yo 
A 


per, High Treaſon. 


ntion of every Man 


241 


Proof of that Delign; there the compaſling is 
the Treaſon, and the Overt- Act is only the Proof, 
and therefore a Deſign muſt be laid in that Caſe. 
But in Caſes of this nature, the levying War is 
the Treaſon, and therefore the proving the le- 
vying War, is ſufficient, without laying any De- 
ſign to compaſs or imagine her Death. - Now 
that this is againſt the Queen, and her Sove- 
reignty, is moſt plain, becauſe it is certain theſe 
Meeting-Houſes are tolerated by Law: The 
Diſſenters are indulged in the Exerciſe of the 
Worſhip of God in their own Way, by the Act 
of Parliament: That Act of Parliament can 
be taken away by nothing but an equal Power: 
Ia which the Queen muſt give her Aſſent, and it 
muſt have her Concurrence. The Queen has 
the Adminiſtration of Juftice under her Care, 
therefore taking up Arms to deſtroy Meeting- 
Houſes in this manner, is levying War againſt 
the Queen, and levying War within the Realm; 
to invade. that Right which by the Laws of 
the Kingdom theſe People are entituled xo : 
For the Law has given this Right. Now to 
take up Arms to violate that Right, is High 
Treaſon, and is a ſtronger Caſe than any that 
have been mentioned and agreed to be Law. 
The Caſe of an Incloſure is a private Intereſt; 
the taking Arms to enlarge a Highway is ſo; 
to deſtroy Bawdy-Houſes is ſo; to: — up 
Arms to remove a publick Nuſance, which ought 
to be the particular Care of the Government, 
that is levying War. 1 
They have inſiſted upon the Statute of the 
13th of Elzabeth, which they uſe as an u- 
ment to ſhew that this was not Treaſon within the 
Statute of Extward the Third ; but that Act was 
to make a Conſpiracy to levy War, High Trea- 
ſon. But then how ſtood the Caſe ot the In- 
cloſures at that time? Several People conſpi- 
red to throw down Incloſures, and that was 
adjudged High Treaſon, becauſe it was a Con- 
ſpiracy to_ levy War; and how could that be 
High Treaſon, if taking Arms to throw down 
Incloſures were not ſo? We take it, that the 
Caſe in Anderſon is full in Point; and theſe 
Caſes are affirmed by the Judges in the Caſe of 
Meſſenger : So that it is the greateſt Authority, 
and never to be ſhaken. They ſay the Caſe in 
Anderſon is a private Opinion ; it is the Opinion 
of the Two Chief Juſtices, and-the Maſter of the 
Rolls; the others are the Opinion of all the 
Judges: So that it is ſuch an Authority as never 
can be ſhaken. 1 
This ſhews the Foundation that there is fot 
this neceſſary Proſecution, that People may - ſee 
that it is not in the Power of every Man, ac» 
cording to his own Fancy, to find fault with 
the Government, and alter the Laws, and de- 
prive the Subject of any Benefit he is entituled 
to by Law. It is an Invaſion of the Royal 
Authority; they may by the ſame Reaſon tall 
upon a Man's Perſon, as they may pull down 
his Houſe; and things of this Nature muſt run 
into endleſs Confuſion, and none can be ſafe, un- 
leſs People that are thus Guilty, be brought to 
Puniſhment. 
Theſe Authorities then being ſo ſtrong, we 
hope, that, as the Caſe ſtands, on the Evidence 
for the Queen, that the Priſoner has been proved 
Guilty of the Charge in the Indi&ment : For that 
there was a general Deſign, appears by what was 
done in the Execution of it. The only Que- 
Qqq _ 
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ſtion is, Whether this Man Was privy to any pre- 
cedent Deſign ? And for xhis, I rely on the Lord 
Ejſez's Caſe, in Moor's Reports, which was ſettled 
by all the Judges ia England. I fay, that it is 
pot neceflary to prove any ſuch previous Inten- 
tion, any more than if a Man ſhould be fo bold 
as to murder a Judge on the Bench, Mult you 
prove, that there was any Deſign? Dort che 
Blow, that was given, ſhew the Deſign ? And is 
it not High Treaſon, in caſe of counterfeiting 
the Coin ? Muſt you prove an Intention? No, 
the Treaſon is in the Fact, and not in the Inten- 
ion: Where it is in the Intention, as compaſ- 
- ſing the Death of the Queen, there muſt be an 
Intention proved; but where it is in Fact, where 
the Fact is Treaſon, no previous Deſign is ne- 
ceiſary to be proved, in any Caſe whatſoe ver: 
The Fatt itſelf is the Treaſon, and ſpeaks the 
Defign, and the Man that commits Treaſon, muſt 
do it wich a treaſonable Intention. And in the 
Lord Eſex's Caſe, it was adjudged, that my Lord 
Southampton, who join'd with him in that Fact. 
which was adjudged levying War, was guilt of 
the ſame Treaſon, though he did not know of the 
Deſign of the Lord Effex, but thought he meant 
only to remove ſome particular Enemies of his 
from the Queen, | 
They ſay, if he was there, he was only there 
by Force: As to his coming there, I think it is 
as fully proved as can be; but ſay they, it was not 
he that threw the Sconce into the Fire, for he 
was at another Place at that Time, for that was 
thrown in at Nine or Ten o'Clock, and he was 
- thenelſewhere. I wonder this ſhould be inſiſted 
upon, it being only a ſmall Variance in Time; 
and as he was obſerved to do the Fact, it is not 
material as to the Hour: Therefore, unleſs what 
the Women ſay is an Anſwer to that Evidence, 
it ſtill remains unanſwer'd ; and as to what they 
ſay, we muſt ſubmit it, whether it can be believed, 
whether they deſerve that Credit z whether a Man 
that ſtood by, and ſaw every thing that paſſed, 
and follow'd him up- the Street, to the Fields; 
whether they can deferve that Credit that this Man 
does; for what they ſaw was only at the Fire. 
They agree a Waterman did it, but it was 
Hort Man in black Hair, and they faw-him only 
by looking under ſome People's Arms, they 
could not diſcern fo particularly as this Man, 
that ſaw him come out of the Houſe, and fol- 
tow'd him: But whether he was concern'd in 
that Act or no, is not material. His going from 
the Fields, and hollowing the People to Drury- 
Lane, is a Matter they have not anſwer'd, they 
have given no Evidence to anſwer that; and if 
that were ſo, it is a ſufficient Evidence of his 
ing War; that is enough, his faying he 
5 we Fg them, and mcidngng them D go 
with him ; that, no doubt, will be a full Evi- 
dence, join'd with his being at the Fire, which 
is proved by five or ſix Witneſſes; and this is 
contradicted by nothing, but ſaying, he did it by 
Force, and if that were Fact, then certainly he 
would not be Guilty: But on what does this de- 
pend-? On Twa Witneſſes 3 on Hood, whom, I 
think, no body can believe, for he contradicts him- 
felf, in coming to the Place, and going from it 
again; and how defective he was in every Point, 
doubt not, your Lordſhip and the Jury have 
obſerved. But when they call their other Wit- 
neſs, they make it clear; for if any Credit is 
to be given to their other Witneſs, Mcd is not 
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is very plain, that wherever 


9 Annæ, 
to be believed, for he ſays, the Priſoner left the 
Alchouſe to ferve a Friend in the Strand, and that 
he went along with him; but this is contra. 
difted by the other Witneſſes, and it appeary, 
that he was not with him in HNieet-Srrert. Cum- 
mins ſays, the Prifoner was drank, and chruſt 
about by the Mob, from one to another; but 
he don't prove he was under any Force, if he had, 
they Would have treated him otherwiſe, but they 
are continually juſtling, and playing with one 
another; and though other People were threat 
en'd, that don't prove that he was. They ſay 
he was drunk, that is no Excuſe at all, I Wa 
willing the Jury ſhould have all the Circumſtances 
before them, and therefore join'd in afking that 
Queſtion z but it can't be material, nor is he more 
or leſs Guilty, whether he was drunk, or ſober; 
fo that we take it, there is no Evidence that he 
was under any ſuch Force, as put him under a 
Neceſſity, for his own Prefervation, to join with 
the P in this Tumult. If he was not under 
an abſolute Neceſſity, he can't be excuſed; ſo that 
it is plain, they have not anſwer'd that Mat- 
ter at all. And as to the two Women, that ne- 
ver ſaw him before, but met him coming back 
to the Fire; and as to the Proof” Gat wal 
at Home at Twelve o'Clock, that is no ways in- 
confiſtent with our Evidence. The Matter of 
Reputation is no ways to be conſidered in this 
Cafe ; I would not ſay any thing more, but you 
hear what was the Noiſe of the Mob, and that 
Cry and Hurry that was made on this Occaſion, 
was in defiance of the Juſtice of the Nation, which 
was then carrying on in the moſt ſolemn Manner. 
But we ſubmit it to your | Lordſhip, that this 
Fact, this Deſign, executed in this Manner, is 
plainly levying War, and High Treaſon; and the 
rs at he, Bar, ” the Evidence that has 
offer'd, is Guil the Fact cha 
him in the Ind Sment 3 e 
Mr. Thomſon. My Lord, I would beg leave to 
add a very few Words. As to What the Gentle- 
men for the Priſdner inſiſt on, in point of Law. 
that this don't amount to levying War; it bas 
been e ſo fully, that I will not waſte yout 
Lordfhi y * The Role of Tae 
ver that wherever aß Number of 
Perfons ſhalt aſſemble together of their own. 
Heads, without Warrant, pretending ' a Refor- 
mation of what think an Abufe, this is an 
invading the Regal Authority; and if that De- 
ſign is executed, tis lexying War, and High 
Treaſon, in all, as well thoſe 'thar conſpired, 
and were not at the Execution, as theſe that 
were aiding in the Execution, and were not in 


the Confpiracy:: | As to what is mention'd of 


ling down Incloſures, if it be 4 particular 
ncloſure, tis true, it is only a Riot; but where - 
ever there is an Intent expreſſed, to pull down 
one, and then another, and fo on, that is lexy- 
ing War, and High Treaſon.” And here you 
have had a Proof of an Intent to pull down 
Meeting-Houfſes, and an actual Execution of that, 


Defign in ſeveral: Whether this Man "knew 
it or no, is not material; if he is aiding i the 
Execution of that Treaſon, which was '1. 


by others, he, under favour, muſt be guilty of 
Freafon too. And fo is the Caſe of my Lord. 
Ehex, which has been mention'd 7 and ſo fays my 
Lord Coke, in the 3& Report; and my Lord 
Hale himſelf, in his Pleas of the Crown: And this 

Caſe goes fartlter- than thar'in my Lord . | 
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Jing, of the Bawdy-Houfes, for they were Abuſes 
removable by Law, but theſe Meeting- Houſes 
are ſo far tolerated by Law, that tis not in the 
Power (I may take leave to ſay) even of the 
Crown, to commiſhon any to ſuppreſs them. 
The Queſtion, my Lord, as to Fact, is, 
Whether he has been d to be aiding and 
aſſiſting in the Execution of this Deſign ? The 
Evidence for. the Queen has ſworn as to ſeveral 
Circumſtances ; his going to the Meeting- Houſe: 
bringing out the Sconce; carrying it to the Fire; 
throwing it in; and going from thence to Drury- 
Lane, to pull down another Meeting-Houſe, at 
the Head of the Mob, leading them on, and 
encouraging them to follow him; that they did 
folow him, and did pull down that Meeting- 
Houſe : What do they 275 my Lord, in Anſwer ? 
They produce a great many Witneſſes, ſome that 
are inconſiſtent with the others, and fome that 
do not deſerve much Credit. They ſay, we are 
out in point of Time; that he was at the Ale- 
houſe till half an Hour after Ten, ſo could not 
throw the Sconce in the Fire, as the Witneſs 
ſwore. I muſt obſerve, that the Witneſs was po- 
fitive as to the Man that he ſaw, and the Fact; 
but as to the Time, though he at firſt declared 
it about Nine or Ten, yer, when preſſed as to 
the Certainty, he anſwer'd, he could not be po- 
five as to the Time. Then they ſay, that the 
Priſoner was driven do the Fire, and that Hood; 
the Witneſs, was with him, and ſaw him forced 
by the Mob. Mrs. Giles, another of their Wit- 
neſſes, ſays, that Mood was not with. him when 
he was going to the Fire, Then, as to the In- 
hocence of his Intentions, tis ſaid, the Priſoner 
teft the Alehouſe, to help a Gehtlewoman in the 
Strand, upon the News of the Fire; but the 
Poſtillion, that brought the News, came to hini 
ſoon after -Eights, and the Priſoner did not go 
then, but ſtaid till after Ten, ſo that is only a 
Pretenee of Excuſe, but no real one. Then they 
ſay; what he did at the Fire, was not as a free 
Agent, but by Compulſion: As to that, we 
have proved, that he did not only hollow, and 
throw; up his Hat and Wig, and Huzza, and 
make Proceſſions before the Fire, but that he 
mide: a Soldier pull off his Hat, and Huzza, 
and do as he did, which ſeems to be ſomething 
different from Compulſion. a | 
My Lord, the other Facts, befides the Sconce, 
have been proved by ſo many Witneſſes, that ir 
in not very material, whether that be true or not; 
bt even, as tu that, the Circumſtance of Time 
is fo very trivial, fince the Witriefſes would not 
be poſitive to that, thete is little room for doubt 
of it. However, as to the reft, 'tis very plainly 
and fully proved, and we ſubrhit it to your 
ip and the Jury. 2 
L. C. 7. Gentlemen of the Jury; Daniel Dam- 
nuree; the Priſoner at the Bat, ſtands indicted 
for High Treaſofy z for that he, on the Firſt of 
Mareh laſt, in the Pariſh of St. Clement Danes, 
did, with a Mutltitude of Perſons, to the 
Number of five Hundred, armed with Swords 
and Clubs, raiſe and levy publick War againſt 
the: Queer, | C3; -4 : 
;- There are two Things inſiſted om to bring this 
Matter to two Points by the Council of both 


Sidesy one is as to the Fact, which will be pro- 
per for your Conſideration, to conſider the par- 
ticular Circumſtances : And the other, as to the 
Lew; how far it will amount to High Freaſom, 
"14:1 1 G 


for High Treaſon. 
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and that is what it is the Duty of me, and the 
other Judges here, to direct you in. I ſhall firtt 
ſtate the act as it ftands on the Evidence, and 
then point out, as well as I can, where it will 
reſt for your Conſideration and if I miſtake, 1 
am fo well aſſiſted, that I am ſure it will be ſet 
right, As to the Fact; the firſt Witneſs pro- 
duced is Totbey, who don't ſpeak any thing to 
charge the Priſoner particularly, but gives an 
Account, that upon the Tueſay, the Day be- 
fore this Matter, for which the Priſoner is in- 
dicted, he paſſing through the Temple, ſaw 4 
great Number of Perſons, that had conducted 
Dr. Sacheverel to his Lodgings; there he heard 
a Diſcourſe of pulling down the Meeting-Houſes : 
Dr. Burge/s's was named, and ſome were pro- 
poling to have it deferr'd 'till after the Trial; but 
others would have it the next Day. What the 
— that Diſcourſe was, he don't know, for 
e made no Stay; he paſſed through them, and 
left them 2 N IE. ICE 

The next Witneſs was Orrel: He gives a par- 
ticular Account of the Priſoner, and the Mett- 
ing-Houſes he had any Concern in the pulling 
down. He ſays, (after he had obſerved ſome- 
thing of a great Mob gather'd together, a Night 
or two hefore) that he was at a Coffee-Hquſeg 
where Word was brought, that they were pul- 
ling down Dr. Burgeſ?'s Meeting-Houſe ; he 
went to ſee what they were doing ; he was iy 
the Meeting-Houſe three or four Times, and 
went to' and fro. He takes Notice, that there 
was a little Man in the Pulpit, pulling that down, 
and that appears to be pretty early: That about 
Ten o' Clock he had Notice of their pulling 
down another Meeting-Houſe: That he went to 
erter-Lane, aud there was the Conſtable inſulted 
to ſuch a Degree, that he was forced to go off: 
That Meeting-Houſe was pull'd down, and 
burnt in Holborn; the 1 » of Mr. Burgeſs 
were carried into Lincoln's-In-Fieds, and burnt 
there: That therice he went round, and came 
into Lincoln's- Inn- Fields again, and found them 
very buſy about that Fire. He tells you what 
Queſtions were there aſk'd, and what Inſtigati- 
ons were uſed one to another: One aſked, Where 
is the Lord Wharton's? And others, Whete is 
the Bank? And the Cry was, To. the City, to 
the Bdnk, and Damn them, we will have all the 
Meeting - Houſes down; and afterwards, Dam- 
maret was one of them that uſed that Expreſſion 
himſelf: That then he took Notice, that from 
the Middle of the Fields, there divided a ſmall 
Body, and he took Notice of a pretty tall Man, 
leading them on: I was then, ſays he, too far 
off to diſtinguiſh him, but he ſays, he kept his 
Eye on him, and coming nearer, he found it was 
Dammaree That he call'd on them to go to 
Dr y- Lane; and that ſome propoſing to ga td 
Milli- Street, ſome of the Company ſaid, That 
was but a Bird's-Neſt, that in Drury- Lane was 
worth a great many of it; Dammaree, all the 
time encouraging, and damning them to come 
on, and the Cry was, High-Church and Saches. 
verel. Being thus attended, Part of them went 


towards the Arch; the other Party, which Dani 


maree led, went towards Great Queen-Street : 
That he ſaw them go into Gria! 2ncin-Street, 
and then he faw no more of Dammeree, He. 
ſays, that he went into Drury-Lane, 2 | 
they had pull'd down another Meeting 1 
and were burning ir; that the Guards _— 

» 
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thither, he met them, and told them, the great 
Body was in Drum - Lane: That when he came 
there, the Guards were reſiſted by them. One 
Perſon he mentions particularly, but it was not 
thought material to go into that z he drew his 
Sword, and ſaid, Damn them, he did not care 
for the Guards, nor the Parliament neither ; that 
there were Swords drawn, the Officers and Sol- 
diers were attack'd, and that they ſaid, They 
would fight the beſt of them. Dammaree don't 
appear to be there, for theſe are the Perſons that 
he had led on, but what was become of him don't 
appear, but by his own Witneſſes. On this, Mr, 
Orrel went away; for there was a Rumour, 
that a Body was gone to the Bank, therefore he 
thought to lead the Guards thither, that being 
of greateſt Conſequence to the Publick ; and 
thoſe Perſons that had it in their Heads to go 
thither, knew they ſhould have given a great 
Blow to the Credit of the Nation, if they could 


do any thing there: That he found, inſtead of 


that, they were gone to Black-Friers: That he 
call'd on the Captain of the Guard, and ſhew'd 
him the way to the Meeting- Houſe there. This 
is the Account he gives of the Matter. My. 
= The next is Collier: He ſays he ſaw Damma- 
ree in Lincoln's-Inn-Fie!ds, at the Fire, bring the 
Branch from the Meeting-Houſe : That he car- 
ried it three times round the Fire, in a Sort of 
Proceſſion, huzzaing, and then threw it in. He 
ives an Account of ſomething elſe that was 
— there, and carried likewiſe about in Pro- 
ceſſion. The firſt Witneſs obſerves, that he 
threw up his Hat and his Wig both, that you 
may not miſtake him for the Man in his own black 
Hair; and another being aſk'd, What he had in 
his Hand? ſaid, He had nothing. but his Wig, 
and you will conſider, whether the Hair he had 
on then, was not the ſhort: Hair that the other 
Witneſſes ſpeak of. | 6-5 OP 
The next Witneſs ſays, that he ſaw him at 
the Fire firſt, about Nine: That he believes he 
was there two or three Hours; and that he 
call'd upon them to go away to Lrury-Lane, and 
that he went with them that way. As to the 
Meeting-Houſe in Drury-Lane, none ſay, that they 
ſaw him there. | | 
Still ſays, That he ſaw Dammaree in the Alley 
about Eleven, and ſays, there was then a Fire in 
the Fields; and he only ſays that Dammaree hol- 
low'd among the reſt : But it may be material, by 
and by, to conſider his being in the Alley about 
Eleven; for when you conſider the Evidence of 
the Women, of bringing the Branch to the Fire, 
and that the Fire was dead burnt when they went 
away: You will then call to mind, that the bring- 
ing the Branch was one of the laſt Things. 
Mitchell ſays little more, than that he ſaw him 
hollowing, and throwing up his Hat; and that 
it was about Eleven o'Clock. This therefore only 
confirms that he was there, and that he was in 
the Alley. Tar 1 5 
The next was Morgan: He ſays, that hear- 
ing of a great Tumult at the Meeting-Houſe, he 
went thither, and found them at work, and a 
Fire was made before he came : That Dammaree 
was there, in his Waterman's Coat, which is a 
Circumſtance all the reſt do agree in: That he 
encouraged the Mob very much: That he walk'd 
round the Fire with the Bedſtead that was thrown 
in, and ſome other Things. were thrown in after- 
wards, This Man aſk'd them, What they were 
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doing? the Guards are coming, and they faid, 
Damn the Guards, and the Parliament too, we 
are ready to face them all. When they enquired 
where that Man was that ſpoke of the Guards, 
(for he was a Diſcourager of the Buſineſs) there - 
upon he got off, and went away. He ſays, he 
ſaw the Doors of the Meeting Houſe thrown in, 
after they had been carried” in Froceſſion; and 
that it might be Half an Hour after Ten, or 

more. W | = 
The next is Eaton: He ſays he ſaw him at the 
Fire, and ſaw ſeveral Things brought to the Fire, 


but did not ſee him bring any thing. But Dam- 


maree appear'd as one of the principal : And that 
Dammaree, and ſome others, compell'd a Soldier 
— pull off his Hat, and that Dammaree ſpoke to 
im icularly ; and the Time he ſpeaks of, is 
abou? half an Hour after Ten, | g 
This is the Streſs of the Evidence for the 
Queen, by which, ſuppoſing that there was no- 
thing ſaid to oppoſe it, it is fully made out that he 
was engaged with thoſe other Perſons that did 
pull down Mr. Burge/s's Meeting-Houſe, and 
aſſiſt in carrying the things to the Fire in La- 
coln's- Inn- Fields, and burning them: That he 
led them away to Drury Lane, and that he and 
others ſaid they would have all the Meeting- 
Houſes down. There was an Oppoſition given 
to the Guards, and you will find that the like was 
done in other Places, 9 | 
Now you are on the other hand to conſider 
what Defence is made for the Priſoner, and by 
that, to weigh what Credit you will give to this 
Teſtimony on the Behalf of the Queen. T 
attempt to give an Account where he was 
that Day, and by that they would ſhew, that 
the Witneſſes produced for the Queen, ' muſt be 
miſtaken ; becauſe it is impoſſible he ſhould be 
there at the time they ſay he was, for they un- 
dertake to ſhew from Ten in the Morning till 
Eleven at Night, where he was. And another 
thing they inſiſt on, is, that what he did, was 
by Force and Violence; tho“ they don't deny 
he was there, yet ſay they, he did nothing more 
than the Queen's Witneſſes did: They pulled 
off their Hats, and made the ſame Outcries for 
their own Safety. They ſay likewiſe, that the 
Man was in Drink; and I know not what Uſe 
they would make of that, whether by way of 
Excuſe of - his Crime, or whether it is to 
that he could not do what he is alledged to have 
done. They call Allen and Pink to ſhew where he 
was in the Morning; they only ſhew how early 
they began to drink: And as Wood ſays, he con- 
tinued it till after Ten at Night. 7 oe] 
The next is Wood, he is material, if 
_ can give Credit to what he ſays : He ſays, 
e was at the Bell in Water-Lane till a Quarter 
after Ten, that there came in News that there 
was a Fire in the Strand, and that was the 
Reaſon of Dammaree's going out; that he ftart- 
ed up, and ſaid there was a Gentlewoman in 
the Strand that was an Acquaintance of his, and 
he would go and help her; that thereupon. he 
and Wood went out to afliſt this Gentlewoman. 
It fell out, that as they were going through 
Temple- Bar, there was ſo great a Multitude that 
came out of the Strand, that they ſtopt them, 
and they were carried along with the Stream up 
Sheer-Lane through Lincoln -In, through the 
Wicket, and there the Mob ſeized him, and 
would have him along with them. Lam any, 
I mu 
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I muſt needs ſay, that we are forced ſometimes 
to ſee ſuch Men brought into a Court of Juſtice : 


I would not take Notice of it, were it not 
flagrant and viſible to every body's View. In 


the firſt Place, it is inconſiſtent with itſelf that 


he ſhould be going along Fleet-Street by the 
Temple at Ten, or between Ten and Eleven, 
and that there ſhould be ſo great a Crowd when 
the Fire had been three Hours before as they 
would have it. From what Place could this 
Mob come? There is no Account of any Aſſem- 
bly of a Mob that had been that Way; but if 
they were ſtopt from going along, how could 
they get croſs the Street? For it was more eaſy to 
go along by the Walls, than to croſs the Street; 
and how could he get into that Stream? he muſt 
force himſelf into it firſt; and how could that 
great Crowd get into Sheer-Lane ? Then in 
Lincoln's-Im you are got into a large Place, 
and in that large Square, unleſs a Man would 
lay hold on him, it is impoſſible to drive him 
through- that narrow Paſſage at the Wicket; 
then what became of him after, he can't give any 
Account: Sometimes he went by the dead Wall, 
ſometimes by Sheer-Lane, and ſometimes by 
Chancery-Lane. Then he is aſked where they 
ſeized Dammaree ? He ſays, againſt the dead 
Wall: I believe every body knows there is no 
dead Wall till you come to Lincoln i- Inn- Fields, 
and that he who turn'd on the Left-hand from 
the Mob, could not ſee them ſeize him there. 
But all that he ſays is overthrown by the other 
Witneſſes, for they - contradict him as to his 
going to aſſiſt this Gentlewoman z no, he ſtaid 
an Hour after the News: Nay, that you may 
have an Inſtance of the Uncertainty of the Com- 
putation of Time, that Witneſs, which is Biſhop, 
ſays, the News was brought him at half an 
Hour paſt Eight, and that he ſtaid 'till half an 
Hour paſt Ten; and then being aſked, How 
long after the News was brought he went away, 
he ſays, about an Hour: And this is an Inſtance 
that People are not exact in giving an Hour on 
ſuch Occaſions; | 

Fucard came next: He ſays only that he was 
in Drink. But that Part of Wood's Evidence; 
whereby he would have you believe that he went 
in Kindneſs to help the Gentlewoman, is contra- 
dicted by Biſhop; tor he ſaid, they had a Supper 
after the News of the Firez and the Poſtillion 
ſays, that he ſtaid an Hoyr at leaſt. 

Ward and Giles give this Account : That he was 
at Giles's Shop in Fleet-Street about half an Hour 
after Ten, which is about the Time that he went 
away from the Bell: That he ſtaid there till 
three Quarters of an Hour after; but they both 
contradict Mood, for he ſays he went with Dam- 
maree ; but they ſay, he was not with him. 
She gives this Account : That they heard there 
was a Fire in Lincolu's-Inn-Fields long before 
this ; that they heard of it about Eight o'Clock, 
and that about that time they ſaw two Men with 
Irons, which they ſaid were the Irons of the 
Pulpit z and he ſays, that he knew them; which 
does prove that the Buſineſs. She was aſk d, How 
ſhe knew him to be the ſame Man? and I think 
ſhe gives a 2 Account of it. She takes No- 
tice of one thing that ſome aſked him, Who he 
was for ? He did not make Anſwer that he was 
for High-Church, or Sacheverel, or any thing of 
that; but gave a civil Anſwer : You fee who I 
am for; I am for the Queen. 

Vol. VIII. 
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Cummins ſays, that he ſaw a Waterman in the 
Queen's Coat, and that he ſaw him receive a 
Blow on his Head for not taking off his Hat; 
and that he ſaw him puſhed to and again, and 
that he ſeemed to be very drunk ; and this he 
mentions to be about Eleven o'Clock. + 

The next are Reading and Prince; they came 
together, and went together: They ſay, they 
ſaw the Sconce brought by a ſhort Man in his 
own black Hair, and that this Man had on a 
Waterman's Coat with a Badge, but they could 
not diſtinguiſh it; they could not diſtinguiſh the 
Colour of the Coat, but his Hair was black; and 
he a little Man; and tho' they were not near 
him; yet they were near Dammaree ſoon after. 
About three Quarters of an Hour after, going 
homewards, they went towards Queen- Street, and 
there they met Dammaree, (that was about 
Eleven,) coming from Qucen- Street, and going 
to the Fire. It ſeems they had ſome Talk with 
him, and he kiſſed one of them, and they are 
ſure that this is the Man, and there they find 
him at Eleven. Cummins ſaw him at the Fire 
at Eleven, and he was with Mrs. Giles three 
Quarters of an Hour after Ten. Theſe Wo- 
men ſay, when they obſerved this ſhort Man, 
they were without the Mob : when they came to 
the Fire, there was a great Mob about it; and 
as you have heard from others of the Witneſſes, 
that there were ſome Thouſands, you may ima- 
gine them ſome Hundreds. They were behind 
the Mob, and he a ſhort Man: and they were 


aſked how they could ſee or obſerve him; they 


ſay, they diſcovered him as they look'd under the 
Arms of ſome of the People. You will have 
ſome Regard to this Evidence by and by. 

The next is Walker, who is a Waterman, and 
ſays, he took up Dammaree at half an Hour af- 
ter Eleven, for he took Notice of the Clock ; 
and there is Reaſon to think, that while he was 
waiting in his Boat, he might obſerve the Clock: 
He therefore I believe may be relied on. He 
ſays, he carried him croſs the Water, and ſet him 
down at, or near home; and therefore you may 
believe he did no more. 

Hales ſays, That ſhe met him at the Strand- 
Bridge near Eleven; there could not be much 
difference in that Time. Harbins ſays, ſhe mer 
him with Hales, and it was about Eleven. ; 

This is the Evidence as to the Facts: They 
have called others to give an Account of his Re- 
putation z and as of the one Side his Reputation 
is not attempted to be ſhaken before this time, 
ſo they have brought Witneſſes to prove him a 
firm Man to the Church and Queen, and a 
peaceable Man. He took Notice of the Pro- 
ceedings of Dr. Sacheverel, and as one of the 
Witneſſes ſays, he wiſh'd that Sermon had nor 
been” printed, and then we had not had this 
Buſtle; and that ſhews, in that Inftance, an In- 
clination not to be engaged in ſuch a Mob as this. 
They ſhew other Inſtances of his preſſing Seamen 


for the Queen; and this is the Streng h of the 


Evidence on the other Side. 

As to the Uſe they would make of the Dif- 
ference in point of Time, I would obſerve that ic 
is difficult to ſer that right among his own Wit- 
neſſes ; and it is almoſt 8 to be exact to 
half an Hour. For Giles ſays, that he came to 
her Shop at a Quarter after Ten, and the other 


Witneſſes ſay, he did not leave the Alehouſe 
'till half an Hout after Ten: But this is no 
Rrr 


Objection. 
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Objection. It is not to be expected that People 
ſhould be ſo exact upon ſuch an Occaſion; 
therefore how does this oppoſe the Evidence of 
the other Side. If they had not brought ſome 
Witneſſes themſelves to prove he was there, 
they might as well have uſed it as an Argument 
to prove he was not there at all. For they have 
given an Account of him 'till Eleven; but you 
muſt conſider what Credit is to be given to ſome 
of their own Witneſſes, that prove he was there; 
and then you muſt conſider what Weight is to 
be laid on the Variance of Time, when all lies 
in the Compaſs of about two Hours. You ob- 
ſerve too, that they give no Account where he 
had been when he came from towards Queen- 
Street; for if it be true that he was ill uſed, 
for not pulling off his Hat, how comes he to be 
coming back again to the ſame Fire ? Therefore 
conſider how far they are to be reconciled ; for 
if there is a way to reconcile them all, that will 
be an Inducement to you to believe they all ſpeak 
right. | 

80er ſays, he ſaw him bring the Branch, 
that it was pretty near the time of his going 
away to Drury-Lane, and it was not long before 
the Time that the Women went away, and met 
him coming back again: So that tho' it was 
begun to rifled at Eight o' Clock, yet by 
the Evidence of the Women, it appears that 
the Branch was thrown in between Ten and 
Eleven; and that is conſiſtent with the Time 
that he left Mrs. Giles. Then if that be fo, 
What is there that contradicts it? _— but 
a Computation in Time, and an eaſy Suppoſition 
ſets that right. If they miſtook but half an Hour, 
or an Hour, it ſets all right; and it is eaſy in ſuch 
a Hurry to miſtake it. 

Orrel ſays, that Dammaree led the Mob to- 
wards Drury-Lane through Great Queen-Street ; 
then when he had done his Work there, and 
the Guards had diſperſed them, he comes back 
again, and the Conſequence is, that thoſe two 
Women ſhould meet him. This falls in with 
what the Witneſſes ſay, that he led them to- 


wards *9ueen-Street about Eleven, and they ſay, - 


they met him-coming from that way back again, 
about Eleven; and they don't pretend to give 
any account of him that way, tho' it might have 
been as eaſy for him to do it, as to give an ac- 
count of himſelf in Lincoln's-Inn- Field. And 
if this Man was only forced to throw up his 
Hat, and Huzza, and got from them as ſoon as 
he could, his neareſt way to Strand- Bridge was 
not by Great Queen- Street; and then how comes 
he to come back again? But if he ſet them on 
in Drury-Lane, it was then very proper for him 
to come back and viſit his Friends that he had 
left in Lincoln g- Inn-Hields, and ſee how the 
Work he left them to do, went on. Then the 
time that the Waterman carried him over is right; 
that after all was done, he ſhould go home; but 
it don't appear which way he went, and he might 
do all theſe things charged, and yet go home at 
that time. 

As to his Defence that he was forced, there 
is only Wood, and the Man that went to ſee his 
Apprentice. Cummins only ſaw him receive a 
Blow for not pulling off his Hat; and ſays, 
he was ſhov'd about by the Mob : But it is 
plain he was one of them that forced the Soldier 
to huzza, and pull off his Hat, and there is no- 
thing to contradict that. They take Notice of his 
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being in drink; it is reaſonable to think it was ſo, 
but that is not to be any Excuſe at all: I be- 
lieve a great many of thoſe People might be 
in drink, and that is a fit Preparation for ſuch 
Enterprizes as theſe; when Men are going to 
act ſo contrary to Law, they ought to prepare 
themſelves for it by Drink, and a little more 
might carry them to any other Houſes ; nay, 
might carry them to St. James's. If a Man be 
guilty of a Crime of ſo great Conſequence, it is 
no Excuſe that he is in drink: It is a Crime 
that he is in drink; but he was not ſo far diſ- 


ordered, but he knew what he was about: He 


could lead them to Drury-Lane; tell them that 
he would have all the Meeting-Houſes down, 
and uſe proper Words to encourage them : 
Therefore that Drink, that don't diſable him from 


doing Miſchief, muſt not be an Excuſe for doing 


it, 

As to his Reputation, I ought to take No- 
tice to you what I think is the Nature of that 
Sort of Evidence, and the proper Weight that 
is to be given to it. When a Man is accuſed 
of any Crime that is wicked, or diſhoneſt, and 
it is not fully proved upon him, but it is in 
doubt; then his Reputation is of great Mo- 
ment, becauſe it is not to be thought that a 
Man of a Reputation would be guilty 
of ſuch a Crime as carries Slander with it. But 
you will conſider in ＋ firſt 1 that —＋ is 
not to prevail again firive Evidence, i 
believe the Witneſſes : fir ſo, a Man BR or 
ways eſcape the firſt Crime he is guilty of. But 
there is another unfortunate Circuniftance I muſt 
obſerve, that we are in a Time when many Peo- 
ple were led into a Belief, that doing theſe Ac- 
tions was a commendable Thing; that it was a 
ſhewing their Zeal to the Queen and the Church 
and I doubt not, but many of them that were 
concerned in this Matter, were poor miſtaken 
Men, that thought they were doing their Duty, 
and what did well become them. And if that be 
the Caſe, then his Reputation and good Behaviour 
before is of no Conſideration. N 

It is unhappy. indeed, that theſe Miſtakes are 
propagated ; but it is monſtrous to ſee how 
People may be miſled ; that they ſhould fall foul 
on the Diſſenters, and pull down the Meeting- 
Houſes, when they are rather the Objects of Pity 
than Anger. If they are not ſatisfied with the 
Eſtabliſh'd Church, which is the beſt in the 
World, and they loſe the Benefit and Advan- 
tage of that excellent Conſtitution, they are to 
be pitied for their Miſtake : But why ſhould 
any one be angry becauſe they do a Prejudice 
to themſelves? But this Matter having been 
under the Conſideration of the Legiſlature, and 
there being a Law that allows them the Liberty 
of ſerving God in their own way ; fince that 
Liberty is allowed them, Why ſhould any body 
be concerned that they enjoy it? And why 
ſhould their Meeting-Houſes pulled down ? 
But Dr. Sacbeverel at that time, (I would not 
reflect on him; he has undergone a Cenſure in 
another Place) when he had fallen foul on 
the Toleration, and repreſented it as an En- 
couragement to Schiſm, and a Ground of 
to the Church, thoſe People that thought him a 
Confeſſor for the Church, thought they could 
do no leſs than pull down thoſe Meeting-Houſes, 
which were the Seminaries of Schiſm. And 
this Doctrine of Non- Reſiſtance, which is cried 
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up in all Caſes to be the Doctrine of the 
Church, this Doctrine is to be propagated by 
Reſiſtance; theſe People will reſiſt, ro ſhew they 
are not for reſiſting, and oppoſe the Queen's 
Guards in Vindication of that Doctrine that no 
body ought to reſiſt : But it ſhews that when 
a Madneſs is got among the People, they can't 
think as they ought to do, and many unaccoun- 
table things will be done; and therefore he might 
think it no Blemiſh to his Reputation: And Dr. 
Sacheverel, that has been condemned for thoſe 
things by the Parliament, and ſtands convicted of 
being guilty of them, ſome People having made it 
honourable to him, others thought it might be 
an Honour to them too, to demoliſh Meeting- 
Houſes, and to raiſe Seditions and Riots, which 
are not to be born in a civilized Country; for no 
body knows where Popular Tumults will end. 
This being then the Matter of Fact on both 
| fides, and what there is in Fact, and in Pre- 
ſumption; give me leave to take Notice what 
the Law is in this Caſe. For it has been inſiſted 
on by the Council for the Priſoner, (and I muſt 
do them Kight, they have taken into Conſide- 
ration all the Caſes that relate to this matter.) 
They infiſt that this is not levying War, and 
on this Ground, that he was not proved to be at 
the Meeting-Houſe in Drury-Lane, but only at 
the Fire at Dr. Burgeſs's ; and if he was only at 
one Place, one Inſtance would not make it levy- 
ing War- If, ſay they, there had been a gene- 
tal Intention, it would have gone hard with him ; 
there was an Intention the Night before, and 
Mr. Burgeſs's was only mentioned; and it is not 
certain that there was a general Deſign to pull 
.down the reſt. Nay, he was not there, and it 
was by accident that he came to Lincolu's- Inn- 
Fields, and he was but at that one Place; and 
they take notice of ſome Caſes, eſpecially that 
about the Bawdy-Houſes, and that the Lord 
Chief Juſtice Hale differed from the reſt of the 
udges. | 
: This is a Matter that has been often under 
Conſideration : The Act of the 25th Edward the 
Third, which is the great Law for Declarations 
of Treaſon, declares what ſhall be adjudged 
Treaſon : Compaſſing or Imagining the Death 
of the King, and levying War againſt the King, 
are two diſtinct Species of Treaſon. Now they 
fay, that nothing was ap againſt the Queen. 
If the levying War againſt the Queen, was there 
meant only of a War againſt the Queen's Per- 


ſon, it would have been idle to mention it in 


that Act, becauſe they had before made the com- 
paſſing her Death to be Treaſon. 

Now he that levies War, does more than 
compaſs and imagine the King's Death ; there- 
fore it has been always ruled, that where there 
is an actual levying of War, which concerns the 
Perſon of the King, they lay the Treaſon to be 
the compaſſing the Death of the King, and give 
a Proof of it by levying War. But there is 
another levying of War, which is not immedi- 
ately againſt the Perſon of the King, but only 
between ſome particular Perſons. There is a 
vaſt Difference between a. Man's going to re- 
move an Annoyance to himſelf, and going to re- 
move a publick Nuſance, as the Caſe of the 
Bawdy-Houſes ; and the general Intention to pull 
them down all is the Treaſon: For if thoſe that 
were concerned for them, would defend them, 
and the others wonld pull them down, there 

would be a War immediately. 


for High Treaſon. 
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In the Caſe of Incloſures, where the People of 
a Town have had Part of their Common inclo- 
ſed, tho* they have come with a great Force to 
throw down that Incloſure, yet that is not le- 
vying of War; but if any will go to pull down 
all Incloſures, and make it a general thing to 
reform that which they think a Nuſance, that 
neceſſarily makes a War between all the Lords 
and the Tenants. A Bawdy-Houſe is a Nufance, 
and may be puniſhed as ſuch; and if it be a par- 
ticular Prejudice to any one, if he himſelf ſhould 
go in an unlawful manner to redreſs that Prejudice, 
it might be only a Riot; but if he will ſer up to 
pull them all down in general, he has taken the 
Queen's Right out of her Hand: He has made 
it a general thing, and when they are once up, 
they may call every Man's Houſe a Bawdy- 


Houle; and this is a general thing, it affects the 


whole Nation, 

Now to come to this Inſtance. If you believe 
the Evidence, Dammaree was concerned in pul- 
ling down two Meeting-Houſes: He was not 
preſent at Drury-Lane, that is, he was not pro- 
ved to be there; but if he ſet others gn to do 
it, it is his doing, and he as much pulled down 
that Meeting-Houſe in Drury-Lane, as if he had 
pulled it down with his own Hands. Beſides, 
they tell you his Declaration, that he would 
have all of them down. Again, theſe Gentle- 
men don't ſeem to deny, but if the Intention 
were general, it would be levying War: If it 
were general, where would it end? And it is 
taking on them the Royal Authority; nay, 
more, for the Queen can't pull them down till 
the Law is altered : therefore he has here taken 
on him not only the Royal Authority, but a 
Power that no Perſon in England has. It con- 
cerns all that are againſt the Meeting-Houſes 
on one fide, and all that are for them on the 
other, and therefore is levying War. 

They ſaid, they would deſire this Point to be 


. reſerved to them on the account of the Opinion 


of the Lord Chief Juſtice Hale : But I believe 
this Matter has been ſo often ſettled, that it would 
be ſtrange for us to depart from ſuch a ſettled 
Rule of Law; for theſe are only the ſame Ar- 
guments that. were offered by the Lord Chief 
Juſtice, and he offered the ſame Arguments that 
were uſed in Queen Elizabeth's Reign; but it 
was then held to be Treaſon, and has been held 


ſo ever ſince. His Objection made them conſi- 
der it then, and they did ſo; and I fuppoſe they 


will not expect that it ſnould have more Weight 
out of their Mouths than out of his. It was then 
ſettled, and has been taken for Law at all times 
ſince, ſo that it is not a Matter now to be called 
in queſtion. And as to the Statute of 13 Elz. the 
Intention to levy War ſurely is not an Intention 
to do a thing, which when it is done, is not 
ing War. ; 

hus the Matter ſtands in Point of Law: 1 
take it to be clear that it is levying War, if you 
take him to be Guilty of being at one of the 
Meeting-Places, and leading them, and tempting 
them to another. Whether that is true, or not, 
is what muſt be left to your Conſideration. - You 
have heard what has been ſaid, and what Difficul- 
ties ariſe in point of Time, and on the other 
Proofs: If you are of opinion, that he was pre- 
ſent at Lincoln's- Inn- Fields, and did encourage 
them, and acted any otherwiſe than by Force; 
if you believe he led, or invited them to another 

Place, and pull'd down that, then you will find 
him 
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him Guilty of High Treaſon. If you think he 


was not there, or was under a Compulſion, then 


he will not be Guilty. As for his being drunk, 
whether he was ſo or not, ought not to influence 
one way or other. 


Cler. of Arr. Officer, take care of the Jury: 
Lay your Hand upon the Book. (Which be did.) 

You ſhall well and truly keep every one ſworn 
of this Inqueſt, together in ſome private and con- 
venient Room, without Meat, Dripk, Candle, 
or Lodging. You ſhall not ſuffer any Perſon 
whatſoever to ſpeak to them, or any of them, 
neither ſhall you yourſelf ſpeak to them, until 
ſuch time as they have deliver'd up their Verdict, 
unleſs it be to aſk them, whether they be agreed 
of their Verdict. So help you God. 


Then the Priſoner was taken away, and the 
Jury withdrew to the Room provided for them, 
and after about an Hour's Conſultation, agreed 
upon a Verdict, and coming into Court, were 
call'd over. 

Cler. of Arr. Gentlemen of the Jury, anſwer to 
your Names. Sir Edward Gould. 

Sir Edward Gould. Here. (And ſo of the reſt.) 
Cler. of Arr. John Collis. 

Fohn Collis. Here. 

Cler. of Arr. Gentlemen, Are you agreed of 
your Verdict ? 

Omnes. Les. | x | 

Cler. of Arr. Who ſhall ſay for you ? 

Omnes. Our Foreman. 

Cher. of Arr. Set Daniel Dammaree to the Bar. 
Which was aone. 
' Cler. of Arr. Daniel Dammaree, hold up thy 
Hand. | 
; Which he did. 3 5 
Gentlemen of the Jury, look upon the Priſo- 


ner. How ſay you? Is he Guilty of the High 


Treaſon, whereof he ſtands indicted, or Not 
Guilty ? | 

Foreman. Guilty. | ; 

Cler. of Newgate. Look to him, Keeper. Guilty 
of High Trealon. | 

Cler. of Arr. What Goods or Chattels, Lands 
or Tenements, had he at the time of the High 
Treaſon committed, or at any time fince ? 

Foreman. None to our Knowledge. | 
Cler. of Arr. Then hearken to your Verdict, 

as the Court has recorded it. You ſay that Da- 
niel Dammaree. is Guilty of the High Treaſon, 
whereof he ſtands indicted, and that he had no 
Godds or Chattels, Lands or Tenements, at the 
time of the High Treaſon committed, or at any 
— 8 to your Knowledge: And ſo you 
ſay all. | 


Cler. of Arr. Gentlemen of the Jury, the Court 
diſcharges you, and thanks you for your Service. 
Cryer, make Proclamation. | 

Cryer. O Yes, O Yes, O Yes. All manner of 
Perſons, that have any thing more to do at this 
General Seſſions of the Peace, Seſſions of Oyer 
and Terminer, and Goal-Delivery of Newgate, 
holden for the City of London, Seſſions of Oyer 
and Terminer, and Goal-Delivery of . Newgate, 
holden for the County of Middleſex, may depart 
hence for this Time, and give their Attendance 
here again To-morrow Morning at Eight of the 


Clock. 
GOD fave the Quran. 


86. The Trial of Daniel Dammaree, 


9 Annæ, 
On Saturday the 21ſt of April, 1710, being the 
laſt Day of the Seſhons, the Lord Mayor, and 
Mr. Serjeant Richardſon, who afted as Deputy- 
Recorder, in the Abſence of Sir Peter King, 
Knt. Recorder of the City of London, with ſe- 
veral Aldermen, and Juſtices of the Peace far 
the County of Middleſex, came into Court about 
Six in the Evening; and the Court being re- 
- ſumed, the Priſoner, togetber with Samſon Archer, 
convicted the ſame Seſſions, for ſtealing @ Horſe, 
Was bt to the Bar, to receive Judgment: 
] ben the Court proceeded thus. | 


Cler. of Arr. Daniel Dammaree, hold up thy 
Hand. | 
Which be dit. 2 
Lou have been indicted for High Treaſon, in 
levying open War within this Kingdom, againſt 
Her Majeſty; you have pleaded Not Guilty, and 
have put yourſelf for Trial upon your Country, 
which Country have found you Guilty: What 
can you ſay for yourſelf, why the Court ſhould 
not pronounce Judgment againſt you, to die ac- 
cording to Law ? | TY 

Dammaree. My Lord, I aſk Pardon of the 
Queen and the Law, which I confeſs myſelf to 
have offended in a very vile, and unjuſtifiable 
manner, and humbly beg, that my Caſe may be 
favourably repreſented to Her Majeſty ; having 


no other Dependance, but on Her Royal Mercy, 


Mr. Serj. Richardſon: Have you any thing to 
offer by yourſelf, or Council, which may be of 
ſervice to you in Arreſt of Judgment ? 

Dammaree. No, my Lord. 


5 Me. Serj. Richardſon. Then call upon the other 
rTnoner, n a 

Cler. of Arr. Samſon Archer, hold up thy 
Hand. x 


Which be did. 3 | 
You have been indicted for feloniouſly ſtealing 
a bay Gelding, the Property of William Birch : 
You have pleaded Not Guilty, and put yourſelf 
for Trial upon your Country, which Country 
hath found you Guilty : What can you fay for 
yourſelf, why the Court ſhould not proceed to 
give eee againſt you, to die according to 

aw 

Archer. It is my firſt Fact, and I pray that I 
may be tranſported. 

4 «ik Serj. Richardſon. Is that all you have to 
=y 

Archer. Yes, my Lord. | 
| Cler. of Arr. Then, Cryer, make Proclamation, 

Cryer. O Yes. All manner of Perſons are 
commanded to keep Silence, while Judgment is 
giving, upon pain of Impriſonment. 


Mr. Serj. Richardſon. You that are the Priſo- 
ners at the Bar, you have paſs'd your Trials for 
capital Offences, of which you have been ſeve- 
rally indicted : You have had patient Hearings : 
One of you has had the Aſſiſtance of Council of 
great Skill and Ability, and all the Liberty and 
| lgence you could, in reaſon, defire or with 
for ; but your Guilt was ſo plain and evident, 
that every one, that heard your Trials, muſt ad- 
mit, that you ſtand juſtly convicted by the Ver- 
dict of your Country. Your Crimes, as they are 
various in their Natures, ſo they ſubje& you 
to different Puniſhments ; but your Sentences have 
this fatal Similitude, that they both terminate 
in Death: which, though terrible in its na- 

tutte, 


„ 


1716. 
ture, muſt of abſolute neceſſity be inflicted by 
the Civil Magiſtrate, where the publick Peace is 


notori- 


' rebelliouſly broke, or private I — 
anctions, 


ouſly invaded. Without theſe penal 


it is impoſſible that Order and good Government 


ſhould ſubſiſt in any Nation; and how movingly 
ſoever your preſent melancholy Situation may 
plead for Pity and Compaſſion, yet the Good of 
the whole, and the Protection of the Innocent, 
are Conſiderations of much higher Importance : 
And you have the leſs to offer for yourſelves, 
ſince 
ted is ſuch, as that they muſt be the Effects of 
very vicious Principles, or extravagant Paſſions : 
One of you hath offer'd Violence to a Body of 
People, whom the Law has thought fit to tolerate; 
and your manner of proceeding was attended 
with ſuch deſperate Circumſtances: of Terror 
and Miſchievouſneſs, as threaten'd Deſtruction 
and Deſolation to an. innocent Neighbourhood, 
when to your own malicious Actions you added 
the Fury of an Element more cruel and mer- 
cileſs than yourſelf. You have indeed endea- 
your'd to excuſe yourſelf by pleading, that your 
Crime was the Effect of drinking, which is a 
much weaker Defence than your Fellow Priſoner 
makes, who ſays, he robb'd out of Neceſſity. 
Neither of theſe Caſes will juſtify a Breach of 
the Law in the leaſt degree, much leſs will it 
excuſe High Treaſon, or Felony. The neceſli- 
tous Perſon indeed has a fairer Claim to Pity, 


than the Drunkard; for the latter voluntarily 


weakens his Reaſon, and inflames his Paſſions ; 
and oy that very Action is guilty of an Offence 
againſt common Deceney, and the Laws of the 
Land; while it is poſſible the Misfortunes of the 
other may be unavoidable, though they are too 
often the Conſequences of Idleneſs; Extrava- 

nce, and Debauchery. We live in a Trading 

ountry, and, I believe, there are few Inſtances, 
where -a Man in Health, and of an honeſt Cha- 
rater, may not earn the Bread of Induſtry, and 


eat it in Security. It was for this Purpoſe, for 


the Security of the Innocent, that the very Laws 
were made by which you are new to ſuffer : And 
as theſe Laws are founded upon an higher Inſti- 
tution, even the Laws of God ; you will do well 
to conſider yourſelves as Offenders againſt the 


Laws of your Maker, and accountable not only, 


for theſe Crimes, but for every Action of your 
Lives, at a higher Tribunal, at which you are 
likely to appear in a ſhort time, perhaps in a few 
Days. Upon theſe Conſiderations, the Lenity of 
our Conſtitution gives a ſhort Reſpite to Perſons 
in your deplorable Circumſtances ; and this City 
provides a Clergyman, whoſe Profeſſion and Ex- 
perience enable him to adviſe and aſſiſt you in 
making a proper Preparation againſt your ap- 
proaching Change; to which important Prepa- 


Vo. VIII. 


Fer High Treaſon, © 


e nature of the Crimes you have commit- 


ration I ſhall diſmiſs you, having firſt diſcharged 
the Court of the Duty incumbent upon it, by 
pronouncing the ſeveral Sentences the Law has 
appointed. 


3 FL having —＋ convicted 
i reaſon, the Judgment of the Law i 
and the Court doth aber pug | * 


That you be carried from hence to the Place 
from whence you came, and from thence 
be drawn upon an Hurdle, to the Place 
of Execution, where you ſhall be hang'd 
by the Neck, *till you are almoſt dead, 
and being alive, you ſhall be cut down; 
your privy Members ſhall be cut off; 
and your Bowels taken out, and burnt 
before your Face: That your Head be 
ſever'd from your Body, and your Body 

. divided into Gur Quarters : Your Head 
and Quarters to be diſpos'd as the Queen 
ſhall appoint. And the Lord have Mercy 
upon your Soul. 


And you Samſon Archer, having been convicted 
of Felony, without the Benefit of Clergy ;. the 
Judgment of the Law upon you is, and it is 
awarded by the Court: 


That you return from hence to the Place 
from whence you came, and that from 
thence you be convey'd to the Place of + 
Execution; where you are to be hang'd 
by the Neck *till you are dead; and the 
Lord have Mercy upon your Soul. | 


Dammaree. My Lord, I defire my Wife and 
Children may have Liberty to come and ſee me 
in Priſon, in the Abſence of the Keeper. 

Mr. Serj. Richardſon. As for ſeeing your Wife 
and Children, that we don't deny you; but we 
can't allow them to be alone with you, becauſe it 
may occaſion an Eſcape. | | | 

Dammaree. My Lord, if any other Miniſter 
will be ſo kind as to viſit me in my Diſtreſs, I 
hope it will be permitted. | 

Mr. Serj. Richardſon. Ay, by all means. *Tis 
a Liberty that, I think, was never refuſed. You 
ſhall have all the Favour that is uſually ſhewn to 


Perſons in your Condition. ; 
Then the Priſoner was taken away, and the 
Court to the other Buſineſs. of the 
Seſſions; and afterwards adjourn'd to Wedneſday 
the 25th of May following. Ke; 
Upon the Report of the Priſoners Caſes to the 


Queen, they both were reprieved ; and ſome time after 
Dammaree received Her moſt gracious Pardon. 


LVII. The 


* 
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LVII. The Trial of Francis Willis, 4 Fvotman, for High 
Treaſon, in levying open War againſt Her Majeſty, in the 


Kingdom, under Pretence of pulling down 


9 Annæ, 1710. 


Meeting- Houſes. 


[ As the Seſſions-Houſe in the Old-Baily. ] 


Domina Regina verſus Willis. 
Die Veneris Viceſmo die Aprilis Anno Domini & 
| Regine preditto. 
 FT\HE Court being reſumed, as in the Trial 


of Dammaree, and the ſame Judges being 
preſent. 

Cler. of Arr. Middleſex Cryer, make Proclama- 
tion. 
CHer. O Yes, O Yes; You good Men of the 
County of Middleſex, ſummon'd to appear here 


this Day, to try between our Sovereign Lady the 


ueen, and the Priſoners that ſhall be at the Bar, 
anſwer to your Names as you ſhall be call'd, 
every Man at the firſt Call, upon Pain and Peril 
ſhall fall thereon. 


Then the Fury that were return'd on the Pannel, 
were all calld over, and the Appearances of 
all * that anſwer'd to the Call, were re- 
corde 


Cler. of Arr. Set Francis Willis to the Bar. 
Which was done. | 
Cler. of Arr. Francis Willis, hold up thy Hand, 
Which be did. 
Cler. of Arr. You the Priſoner at the Bar, theſe 
Men, whom you ſhall hear call'd, and do 
now perſonally appear, are to paſs between our 
Sovereign Lady the _— and you, upon Trial 
of your Life and Death. If therefore you will 
challenge them, or any of them, your Time is 
to ſpeak to them as they come to the Book to be 
Sworn, and before they be Sworn. 

Willis. My Lord, I defire that none of the 
Gentlemen that ſerved upon the Jury Yeſterday, 
may be ſworn now. 

L. C. J. You have a Right to challenge Five 
and Thirty peremptorily, without ſhewing Cauſe; 
and as many more as you can ſhew good Cauſe 
againſt, If any of the Jury that ſerved Yeſter- 
day, appear now, it will be a proper time to 
take the Exception. | 

Mr. Darnell. My Lord, I take it, the Priſoner's 
Intent by this Motion, is to ſave the Time of 
the Court. He does not intend to make any 
Challenges, but to the Jury of Yeſterday, whom 
he conceives, in ſome meaſure, to have declared 
their Opinions upon the Fact already; and there- 
fore deſires the Clerk may paſs over their Names 
as they ſtand upon the Pannel. 

L. C. J. Let it be ſo. 

Cler. of Arr. Thomas Nicholls, Eſq; 


Who appear d. 


cording to your Evidence. 


Cler. of Arr. Hold Mr. Nicholls the Book. 

You ſhall well and truly Try, and true Deli- 
verance make between our Sovereign Lady the 
Queen, and the Priſoner at the Bar, whom you 
ſhall have in Charge, and a true Verdict give ac- 
So help you God. 

Cler. of Arr. Joſeph Spencer. 

He appear d, and was Sworn. 

In like manner the other Ten Gentlemen ap- 

pear'd, and were ſworn, whoſe Names follow: 


Ton. 
Thomas Nicholls, Eſq; William Breakſpear, 
Foſeph Spencer, Charles Gardner, 
Jobn Parſons, Richard Hazzard, \ 
William Hargrave, Samuel Brown, 
Jobn Mills, Francis Higgins, 
Thomas Phillips, Daniel Browne. 


Cler. of Arr. Cryer, count theſe. 
Thomas Nicholls. | 

Cryer. One, and ſo 4 the reſt. 

Cler. of Arr. Daniel Browne.  - 
Cher. Twelve, good Men and true, ſtand to- 
gether, and hear your Evidence. | 

Are you all Sworn, Gentlemen ? 

Cler. of Arr. Cryer, make Proclamation. 

Cryer. O Yes , If any one can inform my Lords 
the Queen's Juſtices, the Queen's Serjeant, the 
Queen's Attorney-General, or this Inqueſt now 
to be taken, of the High Treaſon of 'which the 
Priſoner at the Bar ſtands indicted, let them come 
forth, and they ſhall be heard, for now the Pri- 
ſoner ſtands at the Bar upon his Deliverance ; 
and all others that are bound by Recognizance, 
to give Evidence _— the Priſoner at the Bar, 
let them come forth, and give their Evidence, 
or elſe they forfeit their Recognizance. And all 
Jurymen of Middleſex that have appear'd, and are 
not ſworn, may depart the Court for this Time, 
and give their Attendance here again to Morrow 
Morning. 

Cler. of Arr. Francis Willis, hold up thy Hand. 

Which be did. : 

Gentlemen of the Jury, look upon the Priſo- 
ner, and hearken to his Cauſe. He ſtands in- 
dicted by the Name of Francis Willis, late of 
the Pariſh of St. Andrew Holborn, in the County 
of Middleſex, Labourer, for that he not having 
the Fear of God before his Eyes, but being moved 


and ſeduced by the Inſtigation of the Devil, &c. 


( prout in the Indifiment, mutatis mutandis, ) 
againſt the Peace of our Sovereign Lady the * 


1710. 
her Crown and Dignity, and againſt the Form of 
the Statute in that Caſe made and provided. Upon 
this Indictment he has been arraign'd, and there- 
unto hath pleaded Not Guilty, and for his Trial 
hath put himſelf upon God and his Country, 
which Country you are. Your 2 is to en- 
uire whether he be Guilty of the High Trea- 
whereof he ſtands indicted, in Manner and 
Form as he ſtands indifted, or Not Guilty, If 
find him Guilty, you are to enquire what 
Goods and Chattels, Lands and Tenements he 
had at the time of the High Treaſon committed, 
or at any time ſithence. If you find him Not 
Guilty, you are to enquire whether he fled for it: 
If you find that he fled for it, you are to enquire 
of his Goods and Chattels, Lands and Tene- 
ments, as if you had found him Guilty, If you 
find him Not Guilty, nor that he fled for it, you 
are to ſay ſo, and no more, and hear your Evi- 
dence. 


Mr. Thomſon. May. it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, Francis Wilks, 
the Priſoner at the Bar, ſtands indicted, for that 
he, not having the Fear of God before his 
Eyes, but being moved by the Inſtigation of the 
Devil, and deſigning to withdraw the cordial 
Love and natural Obedience, which true and 
faithful Subje&s of our Sovereign Lady the 
Queen do and ought to bear towards Her, and 
intending to diſturb the Peace and common Tran- 
quillity of this Kingdom, on the Firſt of March 
laſt, in the Pariſh of St. Andrew Holborn, in the 
County of Middleſex, traiterouſly compaſs'd and 
imagin'd to levy War, and ſtir up Rebellion and 
Inſurrection againſt our ſaid oY the Queen 
within this Kingdom: And that he might ac- 
compliſh his ſaid traiterous Imaginations and 
Deſigns, on the ſaid Firſt of March, and in the 
faid Pariſh being aſſembled, with a Multitude and 
great Number of People, armed and arrayed in 
a warlike Manner, he did then and there unlaw- 
fully and traiterouſly levy War againſt our faid 
Lady the Queen, contrary to the Duty of his 
Allegiance, againſt the Peace of our ſaid Lady 
the Queen, her Crown and Dignity. 

To this Inditment he has pleaded Not Guilty. 

Gentlemen, we ſhall call the Evidence for the 
Queen, and if they prove the Charge, as laid in 
the Indictment, we doubt not but you will find 
him Guilty. 


Mr. Att. Gen. My Lord, the Priſoner at the 


Bar ſtands charged by this Indictment for be- 
ing one of thoſe wicked rebellious Perſons, that 
had ſo little Concern for Her Majeſty, and 
his Fellow Subjects, that upon the Firſt Day of 
March laſt, he aſſembled with a great Number 
of other ſeditious and rebellious Perſons, to the 
Difturbance of the Peace of the Queen, and her 
Subjects. It is ſurpriſing to conſider, that under 
the Reign of a Prince, ſo good as Her Majeſty, 
any ſhould be found ſo wicked, as to be liable to 
be charged with ſuch a Crime as this : when the 
Courts are open and free, to puniſh any that of- 
fend againſt the Laws of the Land, that it ſhould 
be thought neceſſary for ſuch a Number of Peo- 
ple to get together, to do what is the Duty of 
the Magiſtrate, and for them to take upon them 
to puniſh Offenders : But we know there are 
ſome that would bring all things into Confuſion, 
and the way to do it, is to proceed in this man- 


ner. It is not difficult, indeed, to know what 
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the Deſigns of theſe People were; you will hear 
it was pretended to be a Deſign to pull down the 
Meeting-Houſes, that is, the Houſes of thoſe 
People that are unhappy enough to diſſent from 
the Church. We ſhall ſhew that this was a De- 
ſign formed before, and reſolved to be executed 
the Firſt of March: That it was reſolved: by a 
great Number of People met at the Temple, that 
the Night following, they would deſtroy the 
Meeting-Houſes thereabout: That in execu- 
tion of this Deſign, there were, in ſeveral Parts 
of this County, great Numbers got together, 
and that they did make Aſſaults on divers of Her 
Majeſty's — and did pull down many 
Meeting-Houſes, gut them, as they call it, and 
bring the, Materials to their Fires, and there de- 
ſtroy them. We ſhall ſhew that this Man was 
not only at one, but at ſeveral of theſe Bonfires 3 
that he was there not as a Spectator, but active, 
and had the Vanity to be a Captain of the Mob; 
that he had got a Curtain belonging to the Meet- 
ing-Houſe in Fetter-Lane, that he put it upon 
a Pole, and carried it at the Head of the Mob; 
that he came from that Place to another Fire in 
Hatton-Garden, and was active in throwing the 
Timber into the Fire there. When we have proved 
this Fact upon him, that he was concerned in this 
manner, your Lordſhip will direct the Gentlemen 
of the Jury, that this Meeting together with Force, 
to work a Reformation in the State, in order to 
pull down the Meeting-Houſes, that this will 
amount to levying War, and High Treaſon, as it 
is laid in the Indictment. | 

Mr. Soll. Gen. My Lord, the Charge in the In- 
dictment has been fully opened, I ſhall only call 
the Witneſſes ; and if we prove the Fact, I take 
it to be clear, that it is levying War within the 
Statute of the 25th of Edward the IIId. 


_ Then Thomas Tolboy was ſworn. - | 

Mr. Soll. Gen. Pray acquaint my Lord, and the 
Jury, what you know of any Deſiga to pull down 
the Meeting-Houſes. 

T. Tolboy. My Lord, as I went through the 
Temple, on Tue/day the T wenty-eighth of February, 
I ſaw there a great Mob, a great many thouſands, 
and I heard them conſult of demoliſhing Mr. 
Burge/s's Meeting- Houſe. 

Mr, Soll. Gen. What was the Occaſion of their 
being at the Temple ? | 

T. Tolboy. They came with Dr. Sachevere['s 
Coach home from Weſtminſter. 

Mr. Soll. Gen. When was this to be done? 

T. Tolboy. It was to be done the next Night. 

Mr. Soll. Gen. You heard this Diſcourſe among 
them; was Mr. Burge/ss Meeting-Houſe pulled 
down the next Night? — 

T. Tolboy. Les. ' 

25 Soll. Gen, Were there any others pulled 
down 

T. Tolboy. I have been informed ſo; but I don't 
know myſelf. ; 

Mr. Darnell. Was the Talk particularly about 
Mr. Burgeſs's, or were any others mentioned? 

T. Tolboy. Mr. Burgeſs's was mentioned; I don't 
remember any other mentioned. 

L. C. J. You ſay no other was named. Was 
there any Diſcourſe of Meeting- Houſes in gene- 
ral ? | ' 

T. Tolboy. I don't remember any but his men- 
tioned. Some ſaid, we will go preſently and 
pull down Dr. Burgeſ's Meeting-Houſe ; others 

were 
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were for deferring 0 
and others, till the Event of 
Trial. - 


the Doctors 


Tuben John Lunt was ſwors. 

Mr. Att. Gen. Look upon the Priſoner, and 
tell us if you know him. 

7. Lunt. My Lord, I ſtood within my own 
Door in K;rby-Street, that Night that the Mob was, 
and about Eleven at Night, he came over- againſt 
my Door, and ſpoke theſe Words, They made me 
Captain of a Party to Night, 


r. Darnell. My Lord, I muſt object againſt 


his giving in Evidence what the Priſoner told him. 
a Mr. Soll. Gen. Surely it is Evidence what a Man 
ays. 
| 'Mr. Att. Gen. You ſay you know him; do you 
remember you ſaw him on Medneſday, the Firſt of 
March Jaſt | 
J. Lunt. I forgot the Night: It was the Night 
the Meeting-Houſe was pulled down in Hatton- 
Garden, 
Mr. Att. Gen. Did you ſee him alone, or were 
- there others with him ? | 
J. Lunt, He came right againſt my Door, 
and no body ſpoke to him as I faw ; but he ſaid, 
They had made him Captain of a Party that 
Night. 
Mr. Att. Gen. Stay, we will call another firſt, 


ben William Grove was ſworn. 

Mr. Att. Gen. Pray acquaint my Lord, and 
the Jury, whether you ſaw the Priſoner the Firſt 
of March laſt. | 

V. Grove. I never ſaw him *till that Night. I 
ſaw him with a long Pole, and a Curtain upon it, 
and he cried out, A High-Church Standard ; he 
ſtopp'd ſeveral Coaches, and got Money. from 


them, and made them cry, High-Church. But to 


ſwear that this is the Man, I can't. 
90 . Alt, Gen. How many were there toge- 
er 
I. Grove. Five or Six hundred. 
Mr. Att. Gen. Was there any thing like Colours 
before them ? 


V. Grove, Yes, there was a Curtain, and he 


that carried it, cried, High-Church Standard; he 
ſtopp'd many Coaches, and got Money from them, 
and made them cry, High-Church. 

Mr. Soll. Gen. Whence did he bring it? 

V. Grove. From Mr. Bradbury's Meeting, in 
Felter-Lane. . 

Mr. Soll. Gen. Did he carry it no where elſe? 

. Grove, I ſaw it no where but at the Fire at 
Holhorn. | 
Mr. Soll. Gen. Was there any Fire in Hatton- 
Garden ? | . 

I. Grove. Yes, there were three. 

Mr. Soll. Gen. What were they made of ? 

V. Grove. Of the Materials of Mr. Taylor's 
Meeting- Houſe. 

Mr. Soll. Gen. Do you know of any others that 
were pulled down ? | 

. Grove. Yes, Mr. Burgeſs. 

Mr. Sell. Gen. Do you know of any others? 
V. Grove. I have heard of others, but don't 
know them. | 

Mr. Att. Gen. After Willis was taken, you 
went to Neugate; now give an Account, did you 
make any particular Obſervations at the Time you 
ſaw the Man diſplay the Banner? Did you take 


any Notice of him ? 
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it 'till the Morrow Night; 


- 


V. Grove. Yes. | 


N did you take Notice of 


M. Grove. I took ſuch Notice, that I thought 
I ſhould know him again. - 

Mr. Att. Gen. Now, did you go to Netegate to 
ſee him ? | 

W. Grove. Yes, but the Place was dark, and 
his Cloaths and Wig were altered. 

Mr. Att. Gen. What did you think of the 
Man you ſaw in Newgate ? | 

W. Grove. I did think it was the ſame Man. 

Mr. Att. Gen. Now look at him, and ſee whe- 
ther this is the ſame you ſaw in Newgate ? _ 

W. Grove. His Cloaths are ſo much altered, 
that I can't tell. | 

Mr. Att. Gen. Tell us, is that Man the ſame? 

N. Grove. I never ſaw him but that Night, and 
in Newgate; and it was ſo dark, that I can't ſay 
this is the Man. „ 

Mr. Soll. Gen. Do you remember what Cloaths 
he had ? 

W. Grove. I can't tell whether they were Blue, 
or Green. | | 

Mr. Soll. Gen. Were there more that flouriſhed 
Colours; more than one? 2 

V. Grove. I ſaw but one. 

Mr. Darnell. Pray, at the time you ſaw that 
Banner diſplayed, was there any other Fire in 
Hatton-Garden ? 

V. Grove. No; I believe this was made firſt ; 
and then the Mob ſaid, they would go to Mr. 
Taylor's. | | 

Mr. Darnell. What time was it that the Fice 
was in Holborn ? | 

W. Grove. About Ten. ; 

Mr. Darnell. What time was that in Hatton- 
Garden ? 

W. Grove. About Eleven, | 

Mr. Darnell. You ſay this Curtain was brought 
out of Fetter-Lane Meeting. How do you know? 
Did you ſee it brought out of the Meeting ? 

. Grove. No. But I ſaw it brought out of 
the Lane, and the People ſaid it came from 


eo 


Mr. Darnell. Do you remember what coloured 
Coat he had on? 
2 Grove. I can't tell; it was either Blue, or 

reen. Pes b . 

Mr. Darnell. Do you remember what Sort of 
Hat he had on ? . 
W. Grove. No. | | 3 | 
Mr. Darnell. Was it a laced Hat, or a. plain 


one? 


W. Grove. I can't tell indeed. 1 
Mr. Darnell. You ſay you looked hard at him. 
V. Grove. Yes, but I never minded his Hat. 

Mr. Soll. Gen. You heard People ſay the Cur- 
tain was taken out of Mr. Bradbury's Meeting : 
Who were they that ſaid ſo? The People that 
1 concerned in the Fire, or them that ſtood 
b 8 g 
. Grove. Them that ſtood by, as I might. 

L. C. Baron. You ſay you went to Newgate 
ſhortly after this, to ſee this Man. 

W. Grove. Yes, my Lord. 

I. C. Baron. And the Man that you ſaw there, 
do you believe, or do you not, to be the Priſoner 
at the Bar ? | 

W. Grove, Yes, I do believe it was. : 

Mr. Darnell. Are you poſitive this is the 


Man ? . 
VV. Grove. 
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W. Grove. Noi and ak "0 

EON. 
chat you then ſaw there, did you believe him to be 
the Perſon that you ſaw diſplaying the Colours? 

W. Grove. Yes; I did. 

L. C. J. How long was that, after you ſaw 
him at the Fire? N 

V Grote. About ten Days. | 

L. C. Baron. Pray what makes you leſs know- 
ing, or believing now, than you was then ? 

V. Grove: My Lord, his Cloaths are altered, 
and he has another Wig on. 

Mr. Darnell. Pray tell us any one thing you 
had, to know this Man by ? 

V. Grove. No other Inſtance, but that he 
flouriſhed the Colours. 

Mr. Derml. Do you know the Colour of his 
Coat? 

W. Grove. 1 believe itwas blue. 

Mr. Darnell. Are you ſure it was not green ? 

V Grove. I am not ſure. 

Mr. Darnell. When you ſaw him in Newgate, 
what did you know him by? 

W. Grove. By his Features, I thouglit he was 
the ſame Man. 
Mr. Darnell. Pray deferibe any one. Ee 
you knew him by. | v. A 


L. C. J. le is diffcut to deſcribe 4 Man: 


Face, and fo it is to deſcribe his Hand. If you 
were aſked how you know a Man's Hand ? it 
would be difficult for you to deſcribe it; and 
ſo if you were aſked, how. you. know any Man's 
Face in Court, unleſs there was ſomething very 
particular in his Face; and yet there is ſome- 
thing in the Compoſition of a Face, by which it 
is known, which none _ but a Painter can 
deſcribe. 

Mr. Soll. Gen: You ſay he i is altered from what 
he was in Newgate? Has he not the ſame Cloaths 
on? F 
i, Grove: Le hes quite — Dreſs, and 
another Wig," he had blue Cloaths on there. 

Mr. Soll. Gen: And you ſay, you believe the 
Man that had the Colours, had blue Cloaths ? 
Grove. Yes, indeed I take them to be blue, 
but can't be berge whether they were blue, or 

en. 

Mr. Soll. Gen. Tou have ſpoke about this Mat- 
ter already, on your Examination, you have for- 
merly conſidered it coolly, you ought to conſider 
what you have ſaid before, and to recollect your- 
ſelf. . The Man you ſaw in . What Goat 
had he n? 27 

. Grove. He had blue;- 

Mr. Soll. Gen. I aſk you whether the Man hae 

flouriſhed the Colours, had blue? 

. Grove. It was blue or green. 

Ml.r. Soll. Gen. Which on me: Two do you be- 
leue it to be?! „% 

. Grove. Indeed I — well tell. | 

Mr. Soll. Cen. The Man in Newgates What 
kind of Wig had he ? * 4; 

Face Grove. ING fell more off from his 
ace. 

Mr. Soll. Gen. What fort of Wig had the Man 
with the Colours? Was it that kind of 1 
which the Man had in Netugate? 

- W. Grove. I think it was not. 
Mr. Soll. Gen. Do you believe this Man to be 


him that you ſaw in Newgate ?. 
— Grove. eee can't believe him 0 be the 


Vol. VIII. 
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Mr. Soll. Gen. Pug who. ede Man to 


When you went to Newgate; this Man you? "8 
W. Grove... It — Mr: Hill; 5 [ 
Mr. Soll. Cen. Is he IS . 1 2 


Tben Mr. Hill Was is fworn. © 

Mr. Att. Gen. Do you remember Mr, Grave 8 
coming to ſee the Priſoner, in Newgate ?. 
ag I never ſaw any body come while T was 
there. 

Mr. Soll. Gen. Do you remember that he came 
to ſee any of the Priſoners ? 

V. Grove. Juſtice Blackerby's Clerk came with 
me, and we had a Quartern of Brand. 

Hill. I did not remember him before; but I 
remember Juſtice Blackerby's Clerk came, and 
ſomebody with him; 

Mr. Soll. Gen, Who did you ſhew him ? 

Hill. The Priſoner at the Bar. 

Mr. Soll. Gen. What W Do 
you remember? ? ? | . 7 

Hill. No. | 
Mr. Soll. Gen. Did you carry him to any othet 
but the Priſoner ? 
Hill. No, there were others upon * Stairs; 5 
but they were Women. 
Mr. Soll. Gen. Was there any other Priſoner f 
Hill. No. 
Mr. Soll. Gen. And is this the Man? 
Hill. Ves. 
L. C. J. Do you remember what Cloaths he 
had, when he firſt came ro Newgate ; or at any 
time after? _ 

Full. 1 don't know any but them he has on; 
I was not in the Way when he came in. 

Mr. Darnell. Did you go up with that Man? 

Hill. Yes. 


Mr. Darnal. Did you go into the Room whers 


the Prifoner was? 
Hill. I went to the Grates, 
Mr. Att. Gen. When I afked you at firſ vhs 


ther he was at Newgate; you could not remember 


till he refreſh'd your Memory with a Quartern 


of Brandy. 

L. C. J. Are 2 ſure you ſhew'd him the 
Priſoner at the Bar? 

Hill. Yes. 


L. C. F. Did you ſhew him W 

Hill. No. , 

Mr. Darnell. You ſay you never ſaw him in any 
other Cloaths than thoſe he has on? 

Hill. No, never; I was not there when he 


came in. 22 1 


WY 
2 hen Hugh Victor Was 7 os 171 


Mr. Sal. Gen. Pray acquaint my Lord, and the N 


Jury, what you know of the pulling down the 


Meeting-Houſes, and what Concern the * 


had in it? 
H. Victor. I was by at a Neighbour” Doo near 
the Meeting-Houſe in Leather-Lane. 
Mr. Soll. Gen. Where was the Mob then? 


H. Victor. They came out of Holborn to Lacher. : 


Lane. 

Mr. Soll. Gen. Was the Bonfire in "Holborn 
made before that in Leather-Lane ? 4 

H. Victor. Yes. 

Mr. Soll. Cen. That Fire in Holborn, what was 
it made of ? 

H. Victor. I can't tell any thing of that. * 

. Soll. Gen. When the Mob came into Fet- 

er- Lane, what did they do? 

Tit H. Vitor. 
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HH. Fi. 1 believe 1 faw one hundred and 


fifty Men there, and they were as hard at work 
as they could be, in breaking down the Inſide of 
the Meeting-Houſe. | | 

Mr. Soll. Gen, What did they do with the 
Materials ? | 

H. Viftor. I faw ſome of them, as I think, on 
that young Man's Back. When the thing was 
almoſt over, I went near Mr. Lunt's Door, and 
I ſaw him with ſome Boards on his Shoulders. 

Mr. Att. Gen. Look upon him: Are you ſure 
that is the Man ? 

H. Vifter. Yes. | 

Mr. Au. Cen. What did he do? | 

H. Victor. I ſaw upon his Shoulders ſome 
Wood; he carried it to the Fire, and threw it 
its and made an 5 oy EN — 

came up again, ſpoke ſon ords to 

Mr. Luut. 4 | 

Mr. Att. Gen. Did that ſame Man afterwards 
come up, and ſpeak to Mr. Lun ? 

H. Viftor. Les; but what he ſaid I can't tell. 

Mr. Sell. Gen. Do you know what Cloaths he 
had on ? | | 

H. Vifor. 1 don't know his Cloaths, but I can 
remember him from a thouſand : I faw him throw 
in the Wood, and after he went from the Fire, 
I kept my Eye on him *till he came up to Mr. 
Lunt's Door, and I aſk'd Mr. Lunt, if he knew 
him? He ſaid, Yes, he was Mr. Milas's Man. 

_ What did you take notice of him 
H. Victor. I know him by his Face, though I 
never ſaw him before. | 

Mr. Darnell. What is there remarkable in it? 

H. Filler. I obſerved him as he threw in the 
Wood, and kept my Eye on him, *till he came 
to Mr Lunt's. 

Mr. Darnell. What Cloaths had he on? 

H. Villor. He was in a Livery, but what ſort 


of Livery I can't tell. 


My. Darnell. When did you fee him again? 

H. Victor. The next Night: I knew him when 
I faw him before the Juſtice. 

Mr. At. Gen. Are you ſure, that the Man you 
faw that Night, and the next Night, is the ſame 
Man ? | 9 

H. Vt ictor. Yes. = . 

Mr. Darnell. Was it not dark? 

H. Visor. There was the Light of the Fire. 

Mr. Darnell. Did you fee him by no ether 
Light than the Fire ? 

. Viftor. No. 

Mr. Darnell. How far was he from it?; 

H. Victor. As far as to the other fide the Way. 

Mr. Darnell. Were there not a great many 


goat} a 
Victor. Not ſo many as there had been at 


firſt; they were drawing away. 


Mr. Darnell. Which Fire was this at? At 


Harton- Garden, or Holborn ? 


H. Viftor. At Hatton-Garden. 

Mr. Soll. Gen. You ſay you ſaw him at Mr. 
Lunt's Door, and there you took notice of him; 
How far was the Fire from his Door ? 

H. Victor. As far as to the middle of the Yard. 


| ' Then My. Lunt was ſworn. 
Mr. Att. Gen. Your Houſe, I think, is near 
where the Fire was ? : 

Lamt. Yes; within three Doors. 

Mr. Att. Gen. What time was the Fire? | 
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Lunt. About Eleven o Clock. 

Mr. Att. Cen. Was there a great Number of 
People there ? y . 

Lunt. Les. 8 | 

Mr. Att. Gen. What was thrown into the Fire? 

Lunt, I can't tell; I did not ſo much as go 
out of my Door. | | 

Mr. Att. Gen. Did you ſee the Priſoner that 
Night ? 

Lunt. He came right againſt my Door: He 
knew me, for I work'd for his Maſter. He came 
againſt my Door, and ſpoke two or three Words; 
but I gave him no Anſwer. _ | 
Mr. Att. Gen. Is this the Man that Mr. Victor 
aſk'd you, whether you knew him? 

Lunt. As he had ſpoke thoſe Words to me, 
Mr. Victor aſk'd me; if I knew him: I ſaid, Yes, 
he is Mr. Miles's Man. My Boy call'd him by 
his Name, and ſaid, What, Frank, are you among 
them? And that made Mr. YVifer aſk; If I knew 


him ? ; 
paſa d between you and 


ir 15 Soll. Gen. What 
im | 

Mr. Darnell. My Lord, we humbly ſubmit it, 
that what he has ſaid; cannot be made uſe of 
againſt him; for the Statute of the ſeventh of King 
William dire&s, that he ſhall not have Evi- 
dence given againſt him relating to his Word, for 
the Act directs, that after the 25th of March, 
1696, no Perfon ſhall be attainted of High Trea- 
fon whe Corruption of Blood may be made, 
or of Miſpriſion of ſuch Treaſon, but by the 
Oaths and Teftimony of two lawful Witneſſes, 
either both to the fame Overt-Act, ot one to 
_ and the _—— Overt-A@ of the 

Treaſon, unleſs the Party willingly, in 

Court, confeſs the ſame, or ſtand — — 

L. C. J. Where do you find in that AR, that 
what he confeſſes is not to be given in Evidence? 

Mr. Darnell. Becauſe that Act provides, that 
none hall be tried, but n the Qaths of two 
Witneſſes to an Overt- Act. Unleſs the Perſon 
ſhall confeſs in open Court, he ſhall be tried by 
the Oaths of Witneſſes to an Overt-At Now 
to what he has done they may call Witneſſes; 
but to what he has faid, we hope they ſhall not 


Confeffions are, in all Caſes, a dan Evi- 
dence, and to be uſed cautiouſly, It has 
deen difputed, and ſo is Caſe in Ande- 


Whether any Examinations ſhall be uſed againſt 
them, but thoſe which are before a Magiftrate? - 
Mr. Juſtice Tracy. It was quite otherwiſe in 
the Caſe of Capt. Smith, The Queſtion is only, 
by. yes v9 convicted npon. that Proof 
L. C. J. If you make any Objection on this 
Head, it will be proper when they cloſe their 
Evidence. If there is no other Evi ou 
may then make this Objection, Whether he 
be convicted on that — ſingly. 
two Witnefles prove an Overt- Act, and 
them there ſhould be others to his Confeſſi- 
on, Is not that Act comply'd with, when fome 
prove the Fact, and others come in Confirma- 
tion of them? It don t follow but that if there 
be two Witneſſes to Overt-Acts, there may be 
as many others to prove Confeſſions: It don't 
ſay, that no Evidence ſhalt be given but of Overt- 
L. C. Baron, If a Man confeſſes before a Ma · 
iſtrate, that he is guilty of Treaſon, and that 
onfeſſion of his ſhould be proved by two Wit- 
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neſſes, it may be diſputed, whether he ſhall be 
convicted on that Eyidence, becauſe it is ſaid, 
there muſt be two Witneſſes to an Overt-Act. 
If they have no other Evidence but his Confeſſion, 
then will be a proper Time to make your Objec- 
tion; but till then, there is no reaſon to object 

inſt what is now offer'd. 

Mr. Darnell, It is expreſsly the Words of the 
Book, that Examinations before a Magiſtrate ſhall 
be Evidence, which feems to imply the Negative, 
that others ſhall nor be. 

Mr. Soll. Gen. The Queſtion was, Whether 
that Confeſſion was ſufficient to convict? And 
not, Whether it ſhould be given in Evidence ? 
Let us go on; if our Evidence is not ſufficient; 
you will take Notice of it. | 

Mr. At. Gen. Mr. Darnell would ſtop the 
Witneſs; as if there was ſomething in that Act, 
or in the Law, that ſhall reſtrain you from hear- 
ing what this Man did confeſs of this Fact: Ne 
ſurely, there is nothing that can hinder that Evi- 
* dence. The Act don't hinder any thing in point 
of Evidence, when it ſays; you ſhall not convict 
a Man unleſs there be two Witneſſes to the Fatt : 
It don't ſay you ſhall Hear no other Evidence. 


This indeed was mention'd in the Caſe of Capt. 


Smith : He had the Frenth King's Commiſſion, 
and it was loſt among other Papers: He was 
ſhewn the Parchment, and own'd -it, and that 
Confeſſion of his, that he had ſuch Commiſſion; 
was given in Evidence. 

Mr. Soll. Gen. According to this Objection, he 
would exclude all Confeſſions from being Evidence. 
He oppoſes our examining to the Confeſſion of 
'the Pifoner, before he knows what it was that he 
did confeſs. Now this Act was never intended to 
exclude all Evidence to Confeſſions ; all that it re- 
quires, is to have two Witneſſes to Overt- Acts. 
The Queſtion, is not now, Whetlier a Confeſſion 
ſhall be an Evidence of an Overt-Act? but Whe- 
ther any Confeſſion whatſoever may be given in 
Evidence? And ſurely it was in the Caſe 
of Captain Smith, that his Confeſſion, as to the 


Circumſtances, was Evidence; but not as to the 


Overt-Act. On the Trial of Bal“, the Queſtion 
was, Whether he was an Englbman ? His Con- 
feſſion was Evidence to that Purpoſe, admitting 
it was not to the Overt-Act. We ſhall not call 
this Man to prove a Confeſſion of an Overt-Act, 
but to prove his Confeſſion in general; what was 
the Occaſion of his being abroad that Night, and 
that is proper Evidence; for this Tumult muſt be 
either a Riot, or levying War, according to the 
Intention of thoſe that got together: What ſhall 
explain that Intention, but the Confeſſion and De- 
elaration of the People that were got together? 
So that we hope we are proper to examine to this 
Point. | ; | 
Mir. Darnell. I remember the Caſe of Captain 
Smith: I remember they brought ſome that knew 
the Hand of the Admiral of Fance, to prove, 
that oy ſaw his Hand to the Commiſſion ; but 
his Confeſſion was not admitted as Evidence. 
Mr. Juſtice Tracy. I never knew it diſputed, but 
a Man's Confeſſion. might be given in Evidence. 
Mr. Darnell. The Act ſays, he ſhall not be 
tried, but on the Oaths of two Witneſſes, to an 
Overt-Act, unleſs the Party willingly, in open 
Court, confeſs the ſame, which ſhews what Con- 
ſeſſion it is that is to be admitted of. 
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T. C. Z. Then you ſay, no Confeſſion ſhall be 
given in Evidence: Now pray, What Words are 
there in the Act, that ſay no Confeſſion ſhall be 
given in Evidence. x ; 

I. C. Baron. A Conifeſſion ſhall not ſupply the 
want of a Witneſs ; there ſhall be two Witneſſes 


to the Treaſon notwithſtanding : But to ſay it ſhall 
not be given in Evidence, there is no ground for it. 


Mr. Att. Gen, Mr. Lunt, pray tell us what was 
it that paſs'd between you and the Priſoner. 


Lant. All that he ſaid to me, when he came 


before my Door, was, that they made him Cap- 
tain of a Party that Night; that he took a Piece 
of a Window-Curtain, and made it a Colours; 
and we burnt the Clock in Hothorn. 
Mr. Att. Gen. And is this the Man ? 
nt. Yes. 


| Mr. Soll. Gen. Do you remember what Cloaths 


he had on? 
Lunt. I don't remember the Colour. 
Mr. Soll. Gen. What is the Livery his Maſter 
gives? 
Lint. A Blue: 
Willis. Did I fay I burnt it; or that the Com- 
pany burnt it? " | 
Lunt. He ſaid; we burnt. | 
; 00 Att. Gen. That is he, and the reſt of the 
Mr. Darnell. You did not ſee him do any thing 
Lint, Nothing at all, 


Then Robert Cubwidge twat ſcvorn: 
Mr. Soll. Gen. Do you — Mr. Grove? 
- Cubwidge. Yes. 
Mr. Sol. Gen. Do you remember you went with 
him to ſee a Priſoner ? 
Cubwidge. Les. | : 
Mr. Soil. Gen. What Priſoner did you ſee there? 
Cubwidge. The Priſoner at the Bar. 
Mr. Soll. Gen. Did you fee any other Priſoner 
but him? | 
Cabwidge, No: We ſaw Dammaree and Purchaſe 
below, but no other above. | 
Mr. Soll. Gen, What Cloaths had he on then? 
Cubwidge. He had a blue Livery on. 


| Then William Orrel was ſwors. 

Mr. Att. Gen. Pray acquaint the Court and the 
Jury what you know of the Tumult, which was 
the Firſt of March laſt, in thoſe Parts where you 
was, 

I. Orrel. 1 don't know any thing of the Pri- 
ſoner at the Bar; but when I came to the End of 
Fetter-Lane, there was a Footman in a blue Li- 
very, a clever ſhaped Man of his Size. I faw 
the Conſtable there, and faid to him, Here is a 
great Riot, I am forry you can't put a ſtop to 
it: Says he, Here is ſuch a Mob, we ean't ſup- 

eſs it : Says he, There is a Footman there, I 

now him very well; I know whoſe Man he is. 
I can't tell who he was, but I ſaw a Footman 
there huzzaing, and bidding them make haſte. 
I went into Meeting-Houſe in Fetter- Lane; 
_—_ the Timber pulPd down, and thrown into 
the Fire. | 
Nr. Att. Gen. You was at that Meeting- Houſe in 
Fetter-Lane; Was you at any other? 

. Orrel. I was at Mr. Burgeſss and Mr. 
Earls; and at that in Black-Friers : I went with 
the Guards thither. 


- 
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Mr. Att. Gen. Give an Account of that. 
V. Orrel. When I was in Lincoln's-Inn-Fields, 
the Cry was, To the. City, to the Bank. When 

I came to the Guards, I ſaid to the Captain; For 
God's Sake go into the City, for if they go to the 
" Bank, we are undone; for there was a Report, 
that they were gone into the City. I aſked ſeve- 
ral Perſons as we went along, Where is the Mob? 
Are they gone into the City? At laſt I heard 
they were gone to the Meeting- Houſe in Black- 
Friers, and were pulling it down, I went di- 
rectly with the Guards up Fleet-Lane ; I headed 
them in the Old- Baily, and run before, and got 
the Gates open, and told them, the Queen's 
Guards were coming : I ſhew'd them the way to 
the Meeting-Houſe, and there they met the Mob 
pulling it down. 

Mr. Att. Gen. Do you know of any other 
Meeting-Houſe that was pull'd down ? Was you 
at Mr. Burgeſs's ? 

I. Orrel. I was in it four times: I ſaw it full 
of People: I ſaw the Galleries and Pulpit beaten 
in, and pulled down; and as I ſtood upon a 
Board, a Fellow was pulling it up, and ſwore, 
God damn that lazy Fellow, What does he do 
there ? 
Mr. Att. Gen. You ſay you was there four 
times. ; 

. Orrel. Yes, I was in Mr. Burgeſss four 
times, twice in Mr. Earl's, once in Mr. Bradbury's, 
and at the Door of Black- Friers. 

L. C. J. What was the Cry there? 

V. Orrel. Nothing but in general, Damn them, 
we will have them all down. I heard Mr. Dol- 
$en's. Houſe enquired for, but they mentioned my 
Lord Whartor's, and St. James's, often; I be- 
lieve I heard it call'd out a thouſand times: And 
when I was at Mr. Ear's in Drury-Lane, I call'd 
out, Where is Jolly, the Waterman ? becaufe I 
wanted to know where he was: Some ſaid, He is 
gone to St. Fames's; others, to my Lord Whar- 
tons; No, ſaid others, he is gone to the Back- 
door, to break it open. | 

Mr. Darne.l. You ſay you ſaw a Footman at 
the Fire; pray, What time of Night was it? 

W. Orrel. About Ten, or a little after. As I 
went from Fetter- Lane, I went along with them, 
as they carried the Wood to Holborn, (but went 
at a diſtance on the other fide the way) I ſaw the 
Footman at the End of the Alley, as you come 
out of the Meeting. 

Mr. Darnell. Was that before the Fire was 
lighted, or after ? ' 

IV. Orrel. It was after the Fire was lighted. 
Mr. Darnell. What was the Footman doing ? 
_ Orrel. He was hollowing and huzzaing the 

ob. j 
Mr. Att. Gen. My Lord, we have done with 
our Evidence for the Queen, and ſubmit it to 
your Lordſhip. B 

Mr. Darnell. My Lord, I am Council for the 
Priſoner, who ſtands accuſed of High Treaſon, 
and the Inſtance is in levying War againſt the 
Queen. To make this out, the Gentlemen of the 
other Side begun with ſhewing, that there was an 
Intention to pull down Meeting-Houſes in gene- 
ral; that was open'd: To make that out, the 
tirſt Witneſs, Tolley, ſays,” That as he was going 
through the Temple, he heard a great Cry among 
the Mob, that they would go and pull down 
Mr, Burgeſs's Meeting-Houſe; it don't appear, 
that there was any more named, I muſt agree, 
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if the Deſign were to pull them down in gene- 
ral, and he acted in that Deſign, I can make no 
Queſtion, but it would be High Treafon 3 but 
if the Deſign was only to pull down Dr. Burgeſs's, 
it was only a particular Injury to him; he might 
have his Remedy by an Action for it, and the 
Government might proſecute him for a Riot, but 
if that be the Caſe alone, that can't be High 
Treaſon: There muſt be a general Intent to pull 
down Houſes, or Incloſures, and not to pull 
down any particular Man's Houſe or Incloſure. 

After he has given this Account, the other 
Witneſles give an Account, That at ſome of the 
Fires, there was a Diſcourſe of going further, 


and pulling down all the Meeting-Houles about 


the Town, but the original Intent was only to 
pull down one. If, at that firſt Fire, they ſhould 
take a new Refolution to pull down another, 
that would till be a particular Injury; and ſo it 
they ſhould carry it never ſo far that way, it 
would not be High Treaſon, otherwiſe than as 
it is an Evidence of a general Intent : But if the 


Fact were particular, though they took that Re- 


ſolution twenty times one after another, yet it 
would not amount to High Treaſon. But to 
bring it home to the Priſoner, to ſhew that he 
was concern'd in the Deſign, we ſubmit it, that 
there is not ſuch Evidence as is required to fix it 
upon him, The firſt Witneſs to that Point is 
Grove : He ſays there was a Man in a Livery, 
whether blue or green, he can't te}l : Sometimes 
he ſaid it was green, fometimes blue; but being 
aſk'd, he is not ſure the Priſoner is the Man, 
that he ſaw with a Banner, encouraging the 
If he can't be certain as to the Man, 
his Evidence can't be confirm'd by Lunt, who 
only ſpeaks of the Priſoner's Confeſlion ;; for 
they ſaid they would not uſe that Confeſſion, to 
fix the Overt-Act: And if it is. not ſo, then 
Grove's Evidence is out of the Caſe, They 
would endeavour to ſupport it by the Officer of 
Newgate, who carried Grove to the Priſoner ; he 
ſays there was no other Man in the Room, and 


therefore it muſt be the Priſoner who was ſhewed 


to Grove; and then, ſays Grove, The Man I ſaw 
in Newgate, I believe to be the ſame I ſaw at the 


Fire; ſo that it is altogether uncertain, as to 


Groves Evidence. Then they eall Viclor; he ſays 
he ſaw a Footman carry ſome of the Timber, 
and throw it into the Fire; and that he ſaw the 
ſame Man talk to Lunt, and Lunt is to ſupport 
that Evidence, by ſaying, that the Priſoner came 
and talk'd to him, but Lunt don't pretend that 
he ſaw the Priſoner do any thing. Ir is ſcarce to 


be believed, that Victor ſhould take Notice of his 


Features, ſo as to know him again, efpecially 
ſeeing his are not very remarkable, and there was 
no Light, but the Light of the Fire: And after 
all, he can't tell you any one Feature that is re- 
markable, nor did he take Notice of his Cloaths, 
or any thing remarkable about him. The De- 
ſcription of a Perſon is a conſtant Evidence that 
you meet with, in Caſe of a Robbery, or the like; 
you have the Deſcription of the Colour of the 
Horſe, or the Man's Cloaths, or ſome ſuch thing; 
but he don't pretend to any one Circumſtance to 
induce him to believe he is the ſame Man, bur 
only that he is ſatisfied, for Reaſons he keeps to 
himſelf. Theſe are the only two Perſons they 
have the leaſt Colour to ſay are Witneſſes to any 
Overt-Act, and without two he can't be con- 
victed; and theſe are to be ſupported by Luni's 
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Evidence, that the Priſoner told him they had 
made him a Captain, and that he had made Co- 
jours of a Curtain, and that they had burnt the 
Clock. We think the Act is not ſufficiently 
proved by two Witneſſes, and therefore can't be 
{ſupported hy a Confeſſion, which is but a dange- 
rous Sort of Evidence in all Caſes, and a Man is 
not to be found Guilty upon a Confeſſion; and 
for that Reaſon, the Statute takes Care, that there 
ſhall be two Witneſſes to an Overt-A&t: We 
therefore ſubmit it, that this Evidence is not ſuffi - 
cient to convict the Priſoner. | 
But, my Lord, the Priſoner's Caſe, we appre- 
hend, is ſuch, as will, in a great meaſure, excuſe 
him from any Guiltz and we hope to ſatisfy your 
Lordſhip, and the Jury, that he was not con- 
cern'd in this Deſign, or in aiding or aſſiſting 
thoſe that were Actors in it. The Priſoner is a 
Servant to one Madam Miles, who lives in Grevill- 
Street, near Hatton-Garden ; he has lived there 
two Years, and has been, all that Time, a dili- 
nt Servant, and behaved himſelf well in-the 
amily; and I believe, all the Aſſiſtance he has 
to enable him to make his Defence, is owing to 
their Charity,. which we think is an Argument 
of his good Behaviour, that his Maſter and Mi- 
ſtreſs will interpoſe, and endeavour to bring him 
off in a Thing of this Kind. It was the Firſt of 
March laſt, when this Inſurrection was all over 
the Town, and they came to Holborn, and with 
the Materials of a Meeting-Houſe, they made a 
reat Fite near this Lady's Houſe : I think, about 
Pal an Hour after Ten, was the firſt Notice that 
they had at this Houſe, that there was a Fire: 
The Lady of the Houſe was going to Bed, and 
in her Chamber they ſaw ſo great a Light, that 
they thought the Fire was near ; they called to 


the Priſoner, and he was going to Bed too; they 


ordered him to go and learn where the Fire was, 
for they knew not what Sort of Fire it was : Up- 
on that he went to learn what the Occaſion of it 
was. There they ſerved him, as upon this Occa- 
ſion they did every body, _ made them pay 
Obedience, as they call it, and hollow, and throw 
up their Hats. It is not to be fuppoſed it was 
very readily learnt what the Deſign was, and 
where they had the Materials : As ſoon as he 
had inform'd himſelf, I think we ſhall ſhew, that 
he got otit of the Crowd as faſt as he could, and 
was going home to acquaint his Lady; that as 
he was going home, he was told, there was ano- 
ther Fire in Hatton-Garden ; and he thinking he 
did not (purſue his Lady's Inſtructions, without 
nary what. this was, accordingly he ſtruck 
over the Way, and went into Hatton-Garden, 
and there found it was the fame Deſign, and 
the Materials of another Meeting- Houſe were 
br thither, and burning. ks ſoon as he 


had thus inform'd himſelf, he came to his Lady, 


and inform'd her, that the Mob. was up, that 

they were pulling down the Meeting-Houſes, 
and that he had ſeen two Fires. After he had 
given this Account, they order'd the Doors to be 
ſhut up, and the Family went to Bed, and after 
that; he was not out of the Houſe. Now, as to 
the Buſineſs of the Banner, there is not Fyjdence 
to fix it upon him: And if we ſhew, that he 
went alone from Holborn, it muſt be believed, 
that it was ſome other Footman, in ſome other 
Livery ; for if he was their Captain, and carried 
the Colours 
nor would they have ſuffer'd him to leave them 
Vor. VIII. : 
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there in Holborn, when they were going to make 
another Fire, It is pretty extraordinary to ſup- 
poſe where he could get a Pole to carry a Banner 
of that Kind: But if ha was coming home by 
himſelf, witheut any Mob with him, ſure it is 
pretty extraordinary, that the Captain of the 
Mob, ſo conſiderable a Man as he, could go in. 
ſo private a Manner. We will call our Witneſſes, 
and hope the Evidence will make it plain, that he 


did nothing but according to the C ds 
his Miſtreſs + n 


Then Mrs. Briſco was feworn. 

Mr. Darnell. Pray, Madam, acquaint my Lord 
and the Jury, whether the Priſoner has lived at 
any time, and how long, with Mrs. Miles. 

Mrs. Briſco. He has lived there two Years next 


ay. | 
Mr. Darnell. In all that Time, ho 
haved himſelf ? "— 2 

Mrs. Briſco. A very civil, honeſt Fellow. 

Mr. Darnell. Did you ever know him guilty of 
drinking, or ſtaying out at Nights? 

: =_ Briſco. He has always carried himſelf very 
civilly. | 

Mr. Darnell. Pray, at the Time of this Diſturb- 
_ Do you know the Occaſion -of his going 
out? 

Mrs. Briſco. I was in my Mother's Chamber 
while ſhe was going to Bed, and I ſaw a Fire, 
and heard a great Noiſe; I call'd to my Siſter, 
who was below, and bid her ſend Frank to know 
what the Matter was. 

Mr. Darnell. Did he go accordingly ? 

Mrs. Briſco. Yes. 

Mr. Darnell. You ſay you bid her ſend Frank. 
Who do you mean by that ? | : 

Mrs. Briſco. I mean the Priſoner at the Bar. 


Then Mrs, Miles was ſtworn. | 

Mr. Darnell, Madam, you heard what Mrs. 
Briſco ſaid, that ſhe deſired you to ſend Frank 
the Priſoner, to ſee what the Matter was : Did 
you ſend him ? | 

Mrs. Miles. My Siſter call'd to me, and ſaid 
ſhe believed there was a Fire in Holborn, and bi 
me ſend him to fee; which I did. | 

Mr. Thomſon. Pray what time was this? 

Mrs. Miles. It was paſt Ten; the Clock had 
ſtruck before my Mother went up. oþ 
- na Thomſon, How much after Ten might 
it be? 

Mrs. Miles. Indeed I can't tell; but I am fure 
it was paſt Ten. 4 
= Thomſon. What time was it before he came 

Mrs. Miles. I believe the Clock had not ſtruck 
Twelve, to the beſt of my Memory. | 

Mr. Darnell. What Account did he give you 
when he came back ? | 

Mrs. Miles. I did not fee him that Night. 

Mr. Darnell. What did he ſay next Day? 


Mrs. Miles. He ſaid they had burnt the Meet- 


ings : I aſk'd him if he had done any thing? He 
ſaid, nothing to harm him. Nr 
Mr. Darnell. Where is Mrs. Miles Houſe? 
Mrs. 26les. In Grevill- Street; the Back of our 
Houſe looks _ FurnivaPs- un. | 
L. C. 7. not you the Curioſity to k 
what Account he — D +76 Me _ wy 
Mrs. Miles. I was not below; my Siſter was. 


U uu L. C. J. 


=. 


he had done any _ 
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L. C. J. How came you to aſk him, Whether 
Mrs. Miles. Becauſe next Day he had Notice 
ven him, that Lunt intended to ſwear againſt 

kim: At Supper I ſaw him look very dull; and 

having heard of this in the Houſe, I aſk'd him if 
he had done any thing to occaſion it? He ſaid, 

No, indeed. 

Ty &. J. 1 long was it before he was taken 

u 

5 8 Miles. It was Thurſday Night. 
L. C. J. I would aſk Mrs. Briſco, Pray what 

Account did he give you ? 

Mrs. Briſco, | can't be particular as to that; 

but only that they had burnt the Meeting- 

but he did not ſay that he had help'd to 
o it 
L. C. J. About what o 
came home? 
Mrs. Briſco. To the beſt of my Knowledge the 
Clock had not ſtruck Twelve. 


Clock was it when he 


L. C. J. Was not you impatient at his ſtaying 


ſo long out? 

Mrs Briſco, It was not full two Hours, 
8 * J. Did you not aſk him why he ſtaid fo 
on 

. Mrs. Briſco. I was angry that he ſtaid ſo long: 

I think he ſaid, he ove Be a Mob in London be- 
fore; and to my Knowledge he was not in any of 
the Mobs before. 

L. C. 7. Did he give no Account what was 


done there? 


Mrs. Briſco. I don't remember he did, 
L. C. J. Did he give you any Account of the 
Curtain he carried ? 
122 Briſco. I don't remember any thing, my 
. 
L. C. J. That is a pretty remarkable Thing. 
Mrs. Briſco. I heard afterwards of a Curtain. 
L. C. F. When did you hear of it ? 
Mrs. Briſco. When he was before the Juſtice. 
L. C. Baron. Did you ſee any more Fires than 
- one, when you ſent him out? 
- Mrs. Briſcoe. No, my Lord. 
2 C. Baron. Where did you expect the Fire to 
Mrs. Briſco. I thought it was in Holborn. 
L. C. Baron, Did you hear of any Fire in 
Hatton-Garden ? 
Mrs. Briſcoe. Yes, afterwards I did. 
L. C. Baron, But you did not know of any there 
when you ſent him out? 
Mrs. Briſco. No, my Lord. 


Then Mary Hodges was ſworn, 
18 Darnell. Do you know the Priſoner at the 


Hodges. My Lord, he is my Fellow · Servant. 

Mr. Darnell. What time of Night was it when 
your Miſtreſs ſent him out? 

Hodges. It was paſt Ten. 

Mr. Darnell. What was he ſent for ? 


Hodges, It was to ſee if there was a Fire in 


Holborn. 

Mr. Darnell. Then the Fire was burning before 
he went out ? 

Hodges. Yes, my Lord. 

-Mr. Darnell. How long had it been burning ? 

Hodges. I can't tell; my Miſtreſs was going to 
Bed about Ten, and one of the young Ladies ſaw 


the Fire, and call'd out to him to go and fee what 


it Was. 
Mr. Darnell. Was you there when he came 
back ? 
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Hodges. I was not there; for I had a Relation 


that was ill, and my Miſtreſs gave me Leave to 
go and fit up with her. 


Then Elizabeth Elliot was ſworn. 

* Darnell. Do you know the Priſoner at the 
Bar 

Elliot. Les. 

Mr. Darnell. Do you remember the Night the 
Fire was in Holborn ? 

Elliot. It was St. David's Day. . 

Mr. Darnell. Was he ſent out that Night ? | 

Elliot. He was ſent to ſee the Fire at Hel- 
_— my Lady ſent him to ſee if there was a 

ire, 

Mr. Darnell, Did he go out for that ? 

Elliot. Yes. ; 

Mr. Darnell. Was you there when he came 
back ? 

Elliot. Yes; I let him in. , 

Mr. Darnell. When he came back, what did 
he do? Did he go to Bed? 

Elliot. Yes. 

Mr. Darnell. What Account did he bring of 
the Fire? 

Nr 996 don't know what Account he brought 
of it 

Mr. Att. Gen. 
home ? 

Elliot. Yes, 

Mr. Att. Gen. What o'Clock was it? 

Elliot. The Clock had not ſtruck Twelve. 

L. C. J. You can't remember, it may be, the 
whole Account he gave when he came back; bur 
do you remember nothing of it ? 

Elliot. No. | 

L. C. J. Not a Word? 

Elliot. No. 

L. C. J. Was he not a hom he cameo ta 
ſo long ? 

Elliot. * not in my He | 

L. C. ere your youn ing to 
Bed, as en as the old — Ar | N | 

Elliot. No; they ſtaid up *till he came in. 

L. C. F. But were they deſigning to go to Bed 
before he went out? 

Elliot. Yes; we were going to Bed 'pre- 
ſently. 

L. C. J. Well then. When you had ſtaid up ſo 
long as Twelve, were there no Queſtions aſk'd 
how he came to keep you up ſo long? 

Elliot. The Ladies aſk'd him, what made him 


Was you up when he came 


% 


| ſtay? He ſaid, he never ſaw a Mob before. 


L. C. J. But I ſuppoſe he told you what Di- 
verſion he had had there. 

* 29s No; I did not hear him ſay any ching 
of it 

L. C. J. He told you e ons or 
the Colours ? 

Elliot. No; nothing. 

1 T Did not the Ladies aſk what that Fire 
was 

Elliot. Not in my Hearing. 

Mr. Soll. Gen. It is ſtrange he ſhould bę ſent 
out to enquire after the Fire, and not be aſk d 
any thy about it: Was no Enquiyy made of the 
Erran he was ſent about? | 

Elliot. Not in my Hearing. 

Mr. Thomſon, Had you no Diſcourſe with him ? 

Elliot. No. 

Mr. Thomſon. Did you talk 1 of it — 
next Day ? 


Elliet, No. ? 
| | Mr. Sul a 


? 
2 


1710. 
Mr. Soll. Gen. Did he give no Account the next 
Day, or at any time after, of what paſs'd? 
Elliot. No; not in my Hearing. 
L. C. J. What Cloaths was he in that Night? 
Elliot. He was in his Livery. 
L. C. F. What is his Livery ? | 
Elliot. It is blue; with black Buttons, and 
trimm'd with black. 


Then Mr. Pryor was ſworn. © 
Mr. Darnell. Pray acquaint my Lord and the 
Jury, whether you ſaw the Priſoner at the Bar, 
any time at the Fire in Holborn, and before that 


in Hatton-Garden. 

Pryor. As I was coming down Holborn, I had 
been at Weſtminſter; I came to Leather-Lane 
End, and there I light of the Priſoner at the Bar, 

Mr. Darnell. Where was you going ? 

Pryor, I was going home to Clerkenwell: I ſaw 
Willis in Holborn : He cries out, Who comes there, 
Mr. Pryor ? | 

Mr. Darnell. Where was Willis ? 

. Pryor, He ſtood at the End of Leather- 

„ and he and I walk'd down together a- 
long Leather-Lane, to Grevill-Street : He told 
me he liv'd there with Mrs. Miles: I aſk'd him, 
ſhall we drink a Mug of Beer? With all my Heart, 
ſays he; but my * has ſent me out to ſee 
what the Matter is: So we walk'd talking toge- 
ther as far as Brooks-Market; and there were a 
great many 3 hollowing for High-Church 
and Sacheverel; ſo we parted there, and did not 
go in to drink, becauſe there was a great Mob 
abour. | | 

Mr. Darnell. You ſay he parted from you to go 
home; Was any body with him? | 

Pryor. No. 

Mr. Darnell. Was there any Curtain, or Co- 
lours, or Stick ? 

Pryor. No. 1 
Mr. Darnell. Was there ay body, or any Mob, 
that claim'd him as their Captain? 

' Pryor. No; I ſaw no body ſpeak to him. 
Mr. Darnell. Did you afterwards ſee the Fire in 
Hatton-Garden ? 

Pryor. They were juſt going to light it. 

Mr. Darnell. What were they doing at the 
Meeting-Houſe in Leather-Lane ? 

Pryor. They were pulling it down, and carry- 
ing it to Hatton-Garden. 

Mr. Darnell. Did the Priſoner carry any of it? 
Peer. I did not ſee him carry any. 

Mr. Att. Gen, What Time of Night was this ? 

Pryor, It was Eleven, or thereabouts; I can't 
tell whether it was over or under. 

Mr. Soll. Gen. At which End of Leather-Lane 
did you ſee him ? 
Pryor. In Holborn, , 

Mr. Soll. Gen. Was not the Way you walk'd 
with him, as well the Way to Hatton-Garden, as 
to Grevill-Street ? 

2 It was his Way as well to the one as the 
Other. 

Mr. Soll. Gen. Did you leave him ſtanding in 
the Street, or how did you part? | 

Pryor. We ſhook Hands, and he ſaid I muſt 
go and. tell my Lady how it is. 

, Mr. Soll. Gen. What Time of Night was it? 
Pryor. As nigh as I can gueſs, Eleven o'Clock. 

Mr. Soll. Gen. Where did you part? 

Pryor. Directly over- againſt Brooks- Market. 

L. C. F. Where did you firſt fee him ? 


Por High Treaſon. | 


. I, 
Pryor. At Holborn, at Leatber- Laue End. 
L. C. J. Where was the Fire? 

© ou Almoſt over-againſt the End of the 

e: a 

L. C. J. What was he doing? 

Pryor. Nothing; only ſtood to look on. 

L. C. J. Then you went with him up Leather- 
Lane? | - 

Pryar. Yes. : 

L. C. J. Where did you part with him? 

Pryor. At Brooks-Market ; we walk*d ſo far, 
and talk'd of drinking together; but when the 
Mob were hollowing, and making ſuch a Noiſe, 
we did not go in to drink, 

L. C. F. Where did you talk of going in to 
drink ? | 

Pryor. He did not name any Place, and I was 
a Stranger there: | | 

L. C. J. How came you to walk ſo far as 
Brooks- Market ? . | 

Pryor. I don't know; we were talking of ſeveral 
things in the Country. | 

L. C. J. How came you to be out ſo late? 

Pryor. I had been carrying ſome Glaſs to - 
minſter, and was going home again. 

L. C. Baron. Did he give you any Account of 
the Fire in Holborn ? | | 

Pryor. He talk'd nothing of the Fire. <0 

L. C. Baron. How far was the Fire from the 
End of the Lane? r ö 

Pryor. Juſt at the End of it. 

L. C. Baron. Did you ſee any thing of the Fire? 

Pryor. I did ſee it. 

L. C. Baron. Did he ſay he had been there? 

Pryor. No; but he ſaid his Lady ſent him to 
ſee where it was. | WERE: 

Mr. Thomſon. You ſaid he was going home, 
and afterwards you ſay you went to Brooks» + 
Market ; is that between Fetter-Lane and Grevill- 
Street, or is it beyond it? ; 

Pryor. It is beyond it. | Fant. 

Mr. Thomſon. How came he then to go be- 
yond Grevill-Street, in order to go home to his 
Miſtreſs? "Os 

Pryor. We were talking of Country Affairs. 

Mr. Darnell. We ſhall call a Witneſs to prove, 
that after Grove had been at Newgate to ſee the 
Priſoner, he declared he did not believe him to be 
the ſame Man. "+ | 


Then Stephen Fletcher was ſworn. 
Mr. Darnell. Had you any Diſcourſe with Grove 


after he had ſeen the Priſoner in Newgate ? 


Fletcher. When he came from Newgate on 
Good- Friday at Night, and had been to ſee the 
Priſoner, I aſk'd him what he ſaid to him? No- 
thing, ſays he; for he was not . the Man that 
carried the Curtain; for the Man that carried 
the Curtain had a green Coat and braſs But- 
tons. 

- Mr. Att. Gen. Are you an Acquaintance of 
Grove's ? | 

Fletcher. Yes; I live in the ſame Houſe. _, 

Mr. Att. Gen. Was it Good-Friday at Night, 
after he had been at Newgate, that he told you 
this ? 

Fletcher. Yes. 

Mr. Att. Gen. Did you aſk him any Queſtions 
about the Priſoner; or did be tell you of him- 
ſelf ? 

Fletcher. He told me he had been at Newgate 
to ſee Mrs. Miles's Man: I aſk'd if he faid any 

| L thing? 
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thing? He ſaid no; that is not the young Man 


that I ſaw with the Curtain. 
Mr. Darnell. The Account I have of Grove, is, 


that he was a Tradeſman, and broke, and now 


lives by Gaming. | 

L. 2 J. If you have any thing to examine to 
his Reputation, you will do well to call your 
* to it. Grove, what do you ſay to 

is? ; 

Grove. When I came from Newgate, I thought 
it was the Man; and I told him no ſuch thing: 
I told every body I ſpoke with, that I believed it 
was the Man. | : 

L. C. J. Did you tell him that you believed 
the Man that had the Curtain, was in a green 
Coat? | 

Grove. No, not that Night. e 

Mr. Darnell. Did you tell him ſo at any time? 

Grove. Les; but that was the Wedneſday 
Night; but when I went to Newgate, he had a 


blue Coat; but I always believ'd him to be the 


ſame Man. 

L. C. F. Did he tell you he had a green Coat 
on that Night he had been at Newgate, or be- 
fore ? 

Fletcher. It was before, 

L. C. J. I underſtood you, that when he came 
back from Newgate, he told you he had nothing 
to ſay to this Man, for that the Man that had the 
Curtain, had a n Coat and braſs Buttons. 

Fletcher. He ſaid he could not be poſitive, for 
that Man had a green Coat and braſs Buttons. 

L. C J. Did he tell you that Night that he had 
a green Coat and braſs Buttons ? 

Fletcher. I can't tell whether it was that 
Night. | | 
Mr. Darnell. You ſay once he told you he had 
a green Coat and braſs Buttons : What did he ſay 
when he came from Newgate? | 

Fletcher. He ſaid he could not be poſitive, for 
that he had a blue Coat on. | 

Mr. Juſtice Tracy. Did you, after you came 
from Newgate, ſay, you could not be poſitive he 
was the Man ? | | | 

Grove. I did tell him I could not be poſitive. 
Mr. Thomſon. Did you tell him you believed 
him to be the Man ? 

* Grove. Yes; I ſaid I did believe it, but I 
would not ſwear it was he. 


Then Holgate was ſworn. 
Mr. Darnell. We call him, to ſhew that at the 
Fire there was a Man in a green Livery, who 


was very active there: Pray tell us, Was you at 


the Fire in Holborn, and who did you obſerve 
there ? | 

Holgate. My Lord, about half an Hour after 
Ten, I was at a Neighbour's Houſe, I heard 


there was a Mob, and the Meeting-Houſes were 


burning; upon that I went from thence to my 
Wife, and told her the Meeting-Houſes were 
pulled down, and burning in Holborn; if you 
will go, I will ſee what they are doing. There 
I ſaw a great many Boys bringing Wood and 
Boards, and throwing them into the Fire : And 
at the Fire I ſaw a Footman in a green Livery 


and red Buttons, and red Stockings: I faw 


him jumping, and very jolly. I will not be po- 
fitive that he is our Neighbour's Footman that 
is ſince gone off, but I did ſee a Footman in a 


| 2 Livery at the Fire in Holborn, at Leather- 


End. 
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9 Anni, 

Mr. Darnell. What did you ſee him do? 

— 725 I ſaw him jumping, and waving his 
t. | 

Mr. Darnell. What Sort of Man was he? 

: Holgate, Much ſuch a Sort of Man as the Pri- 
oner. 

Mr. Darnell. Did you know the Footman that 
is gone off ? 
 Holgate, Yes, | 
- an Darnell; Did you ſee the Priſoner at the 

ire 

Holgate. No; I am ſure I ſhould have known 
him, if I had ſeen him. - 

Mr. Darnell. Did you ſtay any Time at the 
Fire in Holborn ? | | b 

HFlolgate. I did not ſtay two Moments, «but 

went up to Haiton-Garden, and there I ſaw a 

great many with their Clubs and Staves, crying 

out Sacheverel; one gave me a Stroke on the 

2 and aſc d me, Why I did not pull off my 
at 

L. C. J. Why ſhould you know the Priſoner 
at the Bar, if he had been there, and not know 
the 477 in Green, who was your Acquaintance ' 
2 | 

Holgate. My Lord, I was at a Diſtance, 

L. C. 7. Would not the ſame Diſtance have 
hindered you from knowing the other ? 

Mr. Darnell. My Lord, I deſire to call a Wit- 
neſs or two to the Manner of Life of this Grove. 


Then Thomas Clark was feworn. _ 
Nr. Darnell. Do you know Mr, Grove? 

Clark, I have known him many Years. 

Mr. Darnell. What was he ? 

Clark, He kept a Baker's Shop. 

Mr. Darnell. What became of him? 

Clark, He broke. 9 

Mr. Darnell. What became of him afterwards ? 

Clark, He went ewhere down to the Wa- 
ter-Side, to ſome tz but what it was I don't 
know, | * 

Mr, Darnell. What does he do now ? 

Clark. I can't tell ; but they ſay he works with 
his Uncle: I know nothing of him; but he never 
had a good Character in his Life. 

Mr. Darnell. How does he employ himſelf ? 

j Clark, He is given to playing, as I have heard 

ay. 
* Darnell. Do you know any thing particu- 
b _ | 

Clark. No, indeed; I never took ſo much No- 
tice of him : But for the Priſoner, I have known 
him two Years, and never ſaw any Hurt of him 
in my Life. e | 


Then Ward was ſworn. - 
Mr. Darnell. Do you know this Grove ? 
Ward. Les. a | 
Mr. Darnell. What do you know of him ? 
Ward, He was a Baker in Hatton-Garden; I 
knew him ſeveral Years: I know him to be a 
Gameſter, | * 
Mr. Darnell. What Inſtances can you give of 
his Gaming ? 87 | | 
Ward. He has play'd with me for one. 
Mr. Darnell. How often? 8 
Ward. Not very often. ; | 
Mr. Darnell. What do you know of his Play? 
Does he live by it? ; 
Ward. I can't tell whether he lives by it or no; 
but he has been by relation a great Gameſter. 
| Mr. Darnell. 


Mr. Darnell. Do you know of any body's Ser- 
vant that ſuffer'd by him? | 
Ward. No. 
Mr. Darnell. What Sort of Games did he play 
at? 
Word. At Dice. ; | 
Mr. Att. Gen. Do you reckon yourſelf a Game- 


ſter? 

Ward. No. | 
- Mr. Att. Gen. Did you ever know that Man 
play with any but yourſelf ? : 

Ward. Yes; at the Bell Tavern in Gray's-Inn- 
Lane. | 
Mr. Att. Gen. How often did you know him 
play there ? — 

+ Ward. But once. 


Mr. Aut. Gen. How long ago was that? 

Ward. 1 can't tell how long; another time he 
play'd at our Houſe in Hatton-Garden. 

Mr. Att. Gen. How long ago was that? 
- Ward. I can't juſtly tell. 


Mr. Darnell. you know the Priſoner ? 

- Ward. Yes. 

N Darnell, How long have you known 
zm 3 | | 


Ward. Two Years. : 

- Mr. Darnell, How has he behaved him- 

ſelf ? | | | 

ard. A very honeſt young Man as can come 
into a Houſe, by all relations that I ever heard of 
him: u , 13s 


1 25 Then Fartington was ſworn. _ 

Mr. Darnell. Do you know the Priſoner ? 
Farrington. Yes. | 
ce Darnell. How long have you known 
Furrington. 1 knew him when he lived in Char- 
tery-Lane. | 
Mr. Darnell. What do you know of his Beha- 
viour ? 

- Farrington: A very civil young Man; he uſed 
to fetch Drink at my Houſe: I never heard him 
fwear, or knew him guilty of any Ill. 


Then Mr. Miles was ſworn. 

- Mt. Darnell. Pray, Sir, what Account do you 
give of the Priſoner ? 
Mr. Miles. He has lived in our Family two 
Years: He has always behaved himſelf well, and 
foberly, and was addicted to no Ill. 
Mr. Soll. Gen. Was you at home that Night? 
Mr. Mis: No; I was out of Town. 

Mr. Soll. Gen. When did you return? 
Mr. Miles. The Sunday following. 


Mr. Darnell. My Lord, we will not trouble 

r Lordſhip with any more Witneſſes ; we 
ou we have well accounted for the Time he 
was out of his Miſtreſs's Houſe; for that ſeems 
to be all that ſticks upon him, that his being out 
ſo long might give room for him to be concern'd 
in this Tumult: But by the Witneſſes it appears, 
that the Curioſity of ſeeing a Mob, which he 
had never ſeen before, might take up ſome part 
of his Time ; and the two Fires being ſo near, 
that he could not go from one, without ſeeing 
the other, en him to go to them both. 


There was a Friend too, that met him, with 

whom he walk'd up and down the Street an 

Hour; but we think it ſhews that he was not a 

Ringleader, or aiding, 
Vor. VIII. 


or aſſiſting in pulling 


eil for High Treaſoti: 
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down the Meeting-Houſes, for that Witneſs ſays, 
they were then carrying the Materials, and the 
Fire was lighting at the Time when they were 
together; and that he parted with him, in order 
to go home, but his Curioſity carried him to ſee 
that Fire that was then lighting, that he might 
carry an Account of it. | 

But upon the main 2 we muſt humbly 
inſiſt, that there is not Evidence to fix it upon 
the Priſoner. There are not two Witneſſes to 
any Overt-Act of the ſame Treaſon, nor do thoſe 
Witnefles aſcertain it to be the Priſoner ; for now 
it appears a little plainer; that his firſt Ch 
was againſt a Footman in a green Livery: He 
declared it was a Footman, in Green with Braſs 
Buttons; and when he came to Newgate to fee 
this Man, he believes him to be the ſame Man ; 
that is the moſt of his Evidence; but when he 
came home then to his Companion, that he lived 
in the Houſe with; he believed it was not the fame 
Man, and he could not ſwear it was the ſame 
Man, becauſe he had a blue Coat; and now he 
would carry his Belief fo far as to believe, that 
he then had a blue Coat, with black Buttons; 
and ſurely, no body could miſtake a blue Coar 
with black Buttons, for a green Coat with braſs 
Buttons : Whatever may- be ſuppoſed of the Co- 
lour of Blue by Fire- light, altering by that Light 
towards a Green, yet it can't turn Black Buttons 
into Braſs ones: OE | 

Suppoſing the Perſon whom Grove pretends 
to accuſe, were here, yet there are not two Wit- 
neſſes to any Overt-Act, for it is only confirm'd 
by the Confeſſion, which is proved by Lunt; but 
we hope the Priſoner is not the Perſon that had 
the Colours, and therefore there is no Evidenc 
to make him guilty. We can't differ from the 
Reſolution in che Books in Meſſenger 8 Caſe, much 
leſs with your Lordſhip's Reſolution Yeſterday ; 
but the Caſe is entirely different between the Wa- 
terman and this Man, for there it did appear 
that he carried the Branch, and threw it into 
the Fire; that from thence; . he hollow'd, and 
led a Party, and offer'd to be their Captain, to 

-Lane, and in that manner he took u 

him to lead them; and did lead them; but chere 
is not any one Inftance of that nature here; there 
is not any one Witneſs that proves him to be 
in a Meeting-Houſe, or to have done any thin 
there, or to have gone from one to another. ] 
he had join'd with them at the firſt Fire, and 
gone in with them in what they were doing, 
yet we muſt inſiſt, that it would not make him 
Guilty of High Treaſon. In the Caſe in King 
Charles the Second's Time, it was t they 
were all in the Deſign; the Verdict found, that 
they aſſembled; that they arm'd themſelves; 
that they choſe a Captain; that when the Go- 
vernment thought fit to interpoſe to ſuppreſs 
them, they ſtruck at the Officer; threw Stones 
at the Captain of the Guards; expreſs'd their 
Reſolutions of going to Fhiteball , and ſhew'd 
what their Intent was; but no Deſign is proved 
againſt this Man, and nothing to make it agree 
with that Caſe : But thoſe Perſons that were by, 
all the Judges acquitted from that Treaſon. We 
think the Evidence was much ſtronger againſt 
them, than what is offered againſt this Man : For 
in the Caſe of Beadle, he was proved to be among 
them; and when the Officer purſued him, he 
turn'd about, and cry'd to the People to face 
about, and not to leave him: And though jr 
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appear'd he was in the Deſign, and called to the 
reſt, to reſiſt in his Defence, yet he was agreed 
not to be guilry of High Treaſon, becau 
was not. aiding in pulling down the Houſes ; 
which in thoſe Matters wherein the Judges gave 
their Opinion, made it High Treaſon : But as to 
Green, in the firſt ſpecial Verdict, and Beadle, 
they agreed, the Verdict was not full enough to 
convict them. 

L. C. J. The Jury found the Evidence, but 
did not find the Fact, which might have aroſe 
from that Evidence; but if they had found, as 
the Conſequence of that Evidence, that they 
were aiding and aſſiſting, they would have been 

Guilty. And though the Court thought there 
was Reaſon for the Jury to have ſaid ſo, = they 

not having ſaid it, the Court could not ſay it for 
them. | 
Mr. Darnell. My Lord, we fay there is no In- 
tention proved againſt him, nor aſſiſting in doing 
that which is the Crime, in pulling down the ſe- 
cond Meeting-Houſe: And as for the firſt, that 
was pull'd down, and burning, before he came; 
fo that he could not aſſiſt in that. | 

Willis. I deſire Lunt may be aſked, If he ſaw 
me carry any thing to the Fire ? 

Lunt, I did not ſee him carry any thing. 

"yon Did he ſee any of the Mob take Notice 
of me? 

Lunt. There was no body with him, or that 
took Notice of him : He went from the Fire, af- 
ter he had ſpoke thoſe Words, very quietly. 

L. C. F. Vifer, Was you by Mr. Lunt, when 
you ſaw the Priſoner carry the Timber? 

Vitor. He was within the Shop, I believe. 

L. C. J. You told us, that you ſaw ſeveral 
People in the Meeting, breaking it down: Did 
you ſee the Priſoner there ? | 

Victor. No, I did not. » 

L. C. F. Pray, whence did he bring that Tim- 
ber, that you ſaw upon his Shoulders? 

- Vitor. I can't tell that. 

L. C. F. You did not ſee him bring it out of 
the Meeting-Houſe, did you ? | 

Vitor. No, I did not. 

Mr. Soll. Gen. Mr. Lunt, Was Viftor by you, 
when the Priſoner ſpoke to you ? 

Lunt. He ſtood lower than me: We fill'd up 
the Door-way : My Hand was on the Side of the 
Door: Every now and then, the Mob would 
ſtrike at me, as they went by, and were carrying 
the Wood from the Meeting to the Fire; they 
would Huzza, and cry, You Dog, who are you 
for? Mr. Victor and I ſtood ſo about half an Hour: 
I ſtood there before the Fire was lighted, and till 
the Guards came. 

Mr. Soll. Gen. How often did you ſee the Pri- 
ſoner during that time? 

Lunt. But once; and that was when he ſpoke 
thoſe Words to me. 

Mr. Soll. Gen. Was Viftor by you then? 

Lunt. Yes; of the Side of me. | 

Mr. Soll. Gen. Then ſet up Vidlor again. Pray 
Sir, about this Timber : You ſay you ſaw him 
with ſome Timber on his Back; Who was by at 
that Time? Was Lunt by ? | 

Vifter. 1 don't know whether he was at the 
Door, or in the Shop. | | 

Mr. Thomſon. Was he coming that Way from 
the Meeting with the Timber ? 

V. ider . Yes. ? 
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that he ſaw him throw it into the Fire; and that 


— 
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Mr. Darnell. Can you take it on your Oath, 
that the Man that ſpoke to Mr. Lunt, was the 
Man that carried the Timber ? 

Vidlor. No, I can't. | 

Mr. Att. Gen. My Lord, we think the Proof 
is ſufficient ; and notwithſtanding any thing that 
has been ſaid by the Council for the Defendant, 
it ſtands unimpeach'd, and it is clear, that the 
Priſoner is Guilty of this Treaſon, The Evi- 
dence of both Sides makes it appear, that upon 
this Day there was an Inſurrection of the People, 
in order to pull down the Meeting-Houſes, and 
that they executed their Deſign by } grow - down 
ſeveral at that Time. Mr. Darneil don't deny, 
but that, in point of Law, all thoſe People that 
were gathered together, to execute this Deſign, 
are equally Guilty' of High Treaſon : So that the 
Queſtion is only, Whether this Priſoner was one 
of thoſe People that were gathered together ? 
That which he inſiſts upon, is, that though this 
Man was there, yet no Proof is made, that he 
was aiding towards the carrying on this Deſign ; 
rea an. think what our Wirneſles fay is con- 
ſiſtent, and not impeach'd by what was ſaid of 
the other Side. The firſt Witneſs that we called, 
though he was not acquainted with the Priſoner, 
yet he ſays, there was a Man in a blue Livery, 
that was 8 in leading the Mob, with 
a Curtain on a Pole, that he could not but take 
Notice of it; and that when he went to New- 
gate, to ſee the Priſoner, he took him to be the 
ſame Man that carried the Colours; and though 
he can't be fo poſitive as to ſwear directly, yet 
he now believes it is the ſame Man, though he 
can't be poſitive. I am ſure I ſhould be very far 
from preſſing any thing further than the Nature 
of the Evidence will bear; therefore I hope 1 
don't miſrepeat what he ſays: Therefore it leaves 
it ſomewhat uncertain yet, whether the Priſoner 
at the Bar was the Man that carried thoſe Colours. 


But that which puts this out of Diſpute, and 


makes it clear that this is the Man, is Lans Evi- 
dence, who now appears not to be an Enemy to 
the Priſoner : He tells you, that that Night the 
Priſoner told him, that they had made him Cap- 
tain of a Party that Night ; that he had made 
Colours of a Curtain; and that we had burnt 
the Clock. Now it is very ſtrange, that if he 

was not concern'd in carrying this Curtain, that 
he ſhould talk of a Curtain and Colours, and fay, 
that he had made Colours of a Curtain. If 


was not the Man, it is unhappy that he ſhould, 


within an Hour after he was obſerved .by our 
Witneſſes, ſay, that he was the Man they had 
choſen ; and that he had made a Colours of a 
Curtain; and that they had burnt the Clock. 
It is not to be imagined he would have ſaid ſuch 
a thing, if he had not been the Man that the 
others ſaw carrying it; therefore, putting theſe 
two Witneſſes together, (who are Perſons that 
no ways appear to be concerned to bring this 
Man to Juſtice more than any other) and it makes 
it plain and clear, that this is the Man that flou- 
riſhed the Colours. If fo, then it is plain this is 
one Evidence ; and I it is neceſſary that 
there ſhould be another Witneſs to prove ſome 
Fact, and the Teſtimony of one Witneſs will not 
be enou therefore we have uced Vier, 
that pe __ knew this Man. He ſays, he faw 
him with a Piece of Timber on his Shoulders; 


he 
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he ſaw that Man go afterwards, and ſpeak to Lunt, 
and Lunt told him who he was. , 

It is of Conſequence to all Governments, to 
make every Body, that is any ways aiding in 
_ theſe Diſorders, equally Guilty; for it is impoſ- 

ſible to tell who begins in theſe Caſes : You may 
know who carries on theſe Things, but you can't 
tell who begins them ; therefore it will nor be 
ſufficient for them to rely on, that he was ſent by 
his Miſtreſs at that time, for that is all that was 

roved, that he was ſent out to ſee where the 
Fire was, and his being ſent out for that Pur- 

ſe will not make him the leſs Guilty, if he did 
Join with them, and aid them in what was done : 
For if Men are met together to do an unlawful 
Act, and thoſe that don't know it join with them, 
they are Guilty; therefore whether he knew of 
that Meeting, or was only ſent out by his Mi- 
ſtreſs, yet it it is praved, that he'did join, and 
aid and 4ſt thole that were engaged in that 
Treaſon, he is equally Guilty. As to what was 
ſaid by Prior, who was his Companion, that a 

ars to be juſt at his being ſent out by his Mi- 
Reels to enquire: He told this Man, that he was 
ſent out to get Intelligence, but you fee, that 
though he was aſk'd to ſtay and drink with this 
Man, he would not, but left him, and what he 
did then, he could not tell; it is therefore likely 
that he afterwards went to this Buſineſs, that he 
was afterwards unhappily engaged in. 

As to what they inſiſt on, that they have call'd 
Witneſſes to invalidate the Teſtimony of Grove, 
that he made ſome Miſtake about the Colour of 
his Cloaths, that is no great matter to be rely'd 
on; for blue and green, by Candle-light, are 
pretty much. of the ſame Caſt, eſpecially at a 
tranſient View, but you ſee the View he had was 
ſufficient to know his Face, but the Light of the 
Fire occaſion'd another Caſt upon his Cloaths, 
therefore his thinking it to be green when it was 
blue, will make ay 1 uk, And though he 
don't ſpeak poſitively, but ſpeaks with Caution, 
and not as a Man would do, that was prejudiced, 


and came to take away a Man's Life: Though 


he ſays he can't poſitively ſay this is the Man, 
yet he ſays he does really think it is. As to the 
Witneſſes that prove he had a Misfortune, and 
broke, that may be many an honeſt Man's Mis- 


fortune, to fail in a way of Trade: I don't fee 


that do impeach his Credit at all : Though 
they talk of his playing, I don't find but one 
Man that has ſeen him play, and moſt People do 
ſome time or other : | dor find that he has 
ſwerved, or done any thing foul, but we muſt 
ſubmit the Matter of Fact to the Conſideration 
of the Jury : I believe the Matter of Law is 

reed : I believe there was a Notion in the 

orld, that it was only a Riot, for which they 
might be fined, and the like, but the Law is now 
agreed; and as to the Fact, we muſt ſubmit it 
to your Lordſhip's Directions. ; 

Mr. Soll. Gen. I think Mr. Darnell does a 
that if there was a general Intention to pull down 
Meeting-Houſes, it would be Rebellion and 
High Treaſon. I take it, that it was fo, is as 
fully proved as is poſſible, by having ſo many 
pulF'd down, and by ſuch a Multitude of People 
as were got together for that Purpoſe : For it 
can't be thought, that the People that were at one 
Houſe, intended to pull down that, and thoſe 
that were at the other Houſes intended to pull 
down them only ; but it muſt be a general Inten- 


for High Treaſon. 


there was a 
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tion to 2 down Meeting-Houſes in general; 
we think, therefore, the general Intention is 
proved, therefore what Tolbey ſays don't confine 
it: For though he ſays, what they declared was 
only in regard to Mr. Burgeſs's Meeting-Houſe, 
yet that don't take off from the Evidence of what 
aſs'd the next Day, when the ſeveral Meeting- 

ouſes were pull'd down; and the Fact, with- 
out that Evidence, ſhows the particular Intenti- 
on; and the Mob that were at Lincoln's- Inn- Fields, 
ſwore, Damn them, they would have them all 
down, and accordingly they went away to .ano- 
ther, and pull'd that down; therefore, that 
neral Intention, is ſufficiently 
proved, and that this Man did act in that Inten- 
tion. We think it is ſufficiently proved, that 
he was at Two of them; but if it had been but 
one, it had been the ſame Caſe. But they ob- 
ject, that this is not a legal Evidence; for ſay 
they, the Statute reſtrains it, and ſays, that na 
Confeſſion can be given in Evidence, and the 
Evidence of Lunt, without it, will not do; and 
Grove's not ſwearing poſitively to the Man, with- 
out the help of Lunt, will not be a legal Evi- 


dence, ſo as to prove an Overt-Act. This is the 


Strength of the Objection in point of Law, and 
God forbid that we ſhould inſiſt on any thing bus 
what is legal Evidence: It is Juſtice to him, not 
to offer any ſuch thing, as it is to the Crown, to 
inſiſt on what is legal Evidence, to bring him to 
Puniſhment. The Words of the Act are, Tha 
no Perſon ſhall be indicted, try'd, or attainted of 
High Treaſon, whereby Corruption of Blood 
may be made, or of Miſpriſion of ſuch Treaſon, 
but by the Oaths and Teſtimonies of two lawful 
Witneſſes, either both to the ſame Overt-Act, 
or one to one, and the other to another Overt- 
Act of the ſame Treaſon, unleſs the Party wil- 
lingly, in open Court, confeſs the ſame, &c. Now 
in this Caſe, here are two lawful Witneſſes. 
Grove is a lawful Witneſs, he is capahle of being 
a Witneſs ; whether what he ſays is ſufficient for 
the Proof of the Point, muſt be left to the Con- 
ſideration of the Jury. If there are two legal. 
Witneſſes, to which there are no legal Objections, 
it is ſufficient z whether what they ſwear is ſuffi- 
cient to prove the Fact, is of another Conſide- 
ration, but there is not one Word in the Act, to 
reſtrain a Confeſſion from being given in Evi- 
dence : He ſhall not be convicted on a Trial, 
without two lawful Witneſſes, that is the Thing 
that is provided for, and it was to exclude a 
Precedent that had been ſettled in Tong's Caſe, in 
my Lord Chief Juſtice King's Reports, an Evi- 
dence of Confeſſion only, that was proved by 
two Witneſſes, and that was the, Occaſion of 
making this Law, that his Confeſſion A one ſhould 
not be ſufficient, without an Overt-Act. This 
was the Reaſon and Ground of making that Act 
of Parliament, but it was not deſign'd to exclude 
all Confeſſions. That was Evidence at Law, and 
always muſt be ſo: That Evidence that comes 
out of a Man's own Mouth, was always allow'd. 
The Deſign of the Act was to exclude Confeſſi - 
ons from having the Force of a Conviction, un- 
leſs it were in a Court of Record, and to prevent 
a Confeſſion proved by two Witneſſes, from be- 
ing a ſufficient Ground for, a Conviction. A 
Confeſſion is a conſiderable Evidence, and in 
many Caſes clears a Thing beyond Contradiction; 
and in this Caſe it ſhews how neceſſary it is; 
for when Things are tranſacted in the Dark, and 
: 1c 
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it is impoſſible for Strangers to give a clear De- 
Icription of Perſons, ſurely the Confeſſion of a 


Man himſelf is the moſt proper Evidence in the 
World, and the moſt ſatisfactory. This then 


being a lawful Evidence, it ſtands clear of that 


Objection : Here are two Witneſſes to the Overt- 
Act, and this Evidence of Lunt is not excluded, 
but this Confeſſion of the Party is lawful to be 
given in Evidence. 

This being the State of the Matter, How 
ſtands it then? It is agreed he was at the Bonfire 
in Holborn; he was ſent out for that Purpoſe: 
The Fire was ſeen at his Miſtreſs's Houſe, and 
he was ſent out to enquire after the Matter, 
That there was a Man there, in a blue Livery, 
is proved by ſeveral People, and it is proved that 
he had a blue Livery. Grove ſays he ſaw a Man, 
he can't tell whether he was in blue or green, 
with a Standard, in Holborn : He ſays, he don't 
know whether he was in blue or green, but he 
took him to be a Man of that Size, and he ſup- 

ſes him to be the Man. But here is ſtill a 


oubt, whether this is the Man that carried the' 
Standard, ahd how is that clear'd ? Now this, 


with Submiſſion, is clear'd by the Man himſelf, 
if that be Evidence, which we inſiſt upon it; it is; 
This Declaration to Lunt, that he had made 
Colours of a Curtain, ard that he was choſe Cap- 
tain of a Party, That does explain it, and is not 
anſwer'd by any thing they have offer'd to the 
contrary. As to his acting in the Tumult in 
Leatber-Lane, Victor ſweats that he ſaw him with 
a Piece of Timber on his Shoulder, and that he 
carried it, and threw it into the Fire. Lunt, as to 
every thing he ſpeaks, is clear: He proves that he 

ke ſome Words to him; and as to what Vier 
ays, he is as cleat, that he had the Wood, and 
threw it in. The only Queſtion then will be, 
Where he had this Wood ? Whether he had the 
Wood which he threw into the Fire, made of 
the Materials of the Meeting-Houſe, from any 
other Place? They give you ſome Evidence, 
that he was going home quietly ; and that they 
parted about Eleven at Brooks Market : But it 
is plain, he did not go home till juſt Twelve, 
for ſo all the Family agree; ſo that that Time is 
to be accounted for which he might have ſpent 
at this Bonfire, and in this Tumult. There is 
another Man to anſwer the Buſineſs of what they 
call the High Church Standard: He ſays there 
was a Man in a green Livery which he ſaw, and 
thought he knew him, but could not be poſitive, 
becauſe he was at a Diſtance ;_ but if it had been 
this Man, he believes he ſhould have known him; 


but there is as little Reaſon for him to know the - 


one as the other. The Man-in the green Livery, 
he ſays, is run away, but he ſays nothing as to 
the Braſs Buttons; and it is eaſy to miſtake be- 
tween green and blue, | 

I ſhall not urge the Evidence further than it 
is reaſonable ; theſe are Circumſtances which will 
be under the Conſideration of the Jury. But 
ſuppoſing the Man to be concern'd in this 
manner, acting as the Queen's Evidence have 
prov'd, it will be High Treafon within the 
Caſe in my Lord Keyling's Reports, and is not 
diſtinguiſh'd by what Mr. Darnell offer d. He 
ſays, there was leading and arming, and they 
ſtruck at the Guards; ſo here was leading, for 
no body denies but they had a Standard : The 


only Queſtion is, Whether the Priſoner carried 
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it? And in the other Mob in Lincoln's- Im- Fields, 
they were led, and hollowed away to Drury- 
Lane. And as to the Caſe of Beadle, which 
he would compare it to, there was no Act that 
was done by him; beſides the Verdict was de- 
fective, in not finding the aiding and aſſiſting 
for tho they found the Facts, — they did not 
draw the Concluſion from thoſe Facts. As to what 
has been ſaid to the Reputation of Grove, I don't 
find it any ways affects him; it is not proved 
that he has cheated, or that he is a common 
Gameſter, or that he lives by that way. As to 
the Reputation of the Priſoner, there may be 
many honeſt Men that might think they did Ser- 
vice at this time, and he might be deſired among 
the reſt; but that is no Argument why he ſhould 
not be concerned in the Fact: Whether he was, 
or not, is what we muſt ſubmit to the Conſidera- 

tion of the Jury. | 

Mr. Thomſen. My Lord, as to the Matter of 
Law, it has been fully ſpoken to, and that the 
Intention was general, is prov'd; the only 
Queſtion is, Whether the Priſoner was aiding, 
and fo prov'd in a legal Manner. I will on 
ſtate how each Overt-A& is prov'd: The f 
Act is his going with a Piece of Wood on his 
Shoulder, and throwing it into the Fire That 
Victor ſwears poſitively. I aſk'd, whether he was 
coming with it as from the Meeting-Houſe, and 
he ſaid he was: As to that, it is plainly ſworn 
upon him as to the Man. | en 
The other Overt- Act is from Grote; there is 
indeed ſome Uncertainty as to the Perſon, Grove 
was not indeed very poſitive ; he did obſerve a 
Man at the Fire, he could not ſay whether he 
had on a blue Livery, or greens but when he 
went to Newgate to ſee the Priſoner, he did fay _ 
he believed him to be the Man. Indeed they pre- 
tend that he ſaid ſomething contrary to his Com- 
panion, but all he ſaid then, was, that he could 
not be poſitive, but he did ſay, he believed him 
to be the Man. Now there being this Un- 
certainty, what do we call Lunt to his Confeſſion 
of? If we called him to prove the Overt- Act by 
his Confeſſion only, there might be ſome Colour 
to object to it: But the Fact is proved to be 
done by Grove, and we call Lunt only as to 
the Identity of the Perſon. He only explains 
what Grove had ſworn re: He ſwore the 
Colours were diſplay'd, and the Confeſſion is 
only as to the Identity of the Perfon. As to 
the Reputation of Grove, they did endeavour 
to aſperſe him, but I think they could not make 
any thing out: They don't pretend to prove any 
Malice in him; nay, he is the rather to be 
ctedited, becauſe he will not be poſitive. If he had 
had any Malice, he would have ſworn poſitively, 
but you ſee he will not be poſitive. 

Something was mentioned that there was a 
Man in a green Livery there, from whence they 
would infer that he was the Man that was thus 
inſtrumental, and that it was not the Man in the 
blue Livery ; but that can't be he, becauſe he 
had red Buttons and red Stockings, ſo that that 
ſeems not to have much in it. They pretend to 
account for him as if he was not there, when 
Prior ſays he met him at Eleven, but he did not 
go home till Twelve: So that we think having 
thus prov'd by Victor poſitively, by Grove thus 
circumſtantiated in this manner; the Man's Con- 


feſſion coming afterwards by Lant, which de- 
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clares him to be the Man that did the Fact, we 
think it brings it home to the Priſoner. But we 
ſubmit it to your Lordſhip and the Jury. 
Mr. Darnell. My Lord, as to the Matter of 
the Confeſſion, I think what Mr. Sollicitor General 
= by way of Anſwer, will lay aſide the Statyte 
King William, for it is, in effect, to ſay, that 
if the two Witneſſes to an Overt-Act are uncer- 
tain as to the Perſon, his Confeſſion muſt fix it 
upon him. If two Witneſſes will ſwear chat a 
Man in a blue Coat did commit High Treaſon, 
but are uncertain' as to the Man, it ſhall be 
brought home to any Man in a blue Coat, if he 
ſhall come and ſay that he did the Fact; fo that 
the Confeſſion is entirely the Evidence, for the 
other Evidence could not convict him without 


it. | 
L. C. J. Do you 1 Grove's Evi- 
dence is not to be conſidered by the Jury ? Is it 
only, that ſome Man or other did diſplay the 
Colours? Does not his Evidence further? 
He ſays he went to ſee the Man in Newgate, and 
he believes, that Man that he ſaw there was the 
ſame: Now how far that will weigh with the 
th is of another Conſideration: And as to the 
of Beadle, the Fact was found there, but the 
Jury not finding that he was aiding and aſſiſting, 
the Courr could not ſupply it for them. 
L. C. Baron. You have laid a Streſs upon that 
which is found in the ſpecial Verdict. See what 
the Judgment of the Judges was. But as to 
Green, in the firſt ſpecial Verdict, and Beadle in 
the third ſpecial Verdict, we all agreed, that the 
Verdict was not full enough, as to them, for us 
to j it Treaſon in them, becauſe the Verdict 
nds that were preſent, and finds no 
ieular Act of Force committed by them; 
and doth not find that they were aiding and aſſiſt- 
ing to the reſt: And it is poſſible one may be 
preſent amongſt ſuch a Rabble, only out of Cu- 
riofity to ſee, and whether they were aiding and 
aſſiſting is Matter of Fact, which t to be ex- 
preſsly found by the Jury, and not de left to us, 
upon any colourable Implication; and accordingly 
thoſe two were diſcharged, *” 
L. C. J. Gentlemen of the Jury, Francis Willis, 
the Pri at the Bar, ſtands indicted before 
for that he, upon the Firſt Day of March 
aft, with a great Number of others, did levy 
ick War againſt her Majeſty. The Proof 
at has been o by Mr. Attorney, and the 


Council for the Queen, has tended to ſhew, that ther 


there was à general Deſign of pulling down all 
the Meeting · Houfes ; and that this Priſoner did 
aſſiſt in it, did carry Colours in it, and did other 
Acts that gave Aſſiſtance in it: This is what they 
3 to make out againſt him. 

he Evidence was firſt Tolbey, who ſays, that 
the Day before, he was going through the Temple, 
and there was a Mob that attended Dr. Sa- 
cheverel from his Trial, and among them he heard 
a Diſcourſe of pulling down Mr. Burgeſs's Meet- 
ing Houſe; he heard no other meation'd ; fome 
were for pulling it down then; others were for 
leaving it till the next Night ; and others, *rill 
the Event of Dr. SacheverePs Trial. What De- 
termination they came to, he don't know, for he 
went away; ſo that his Evidence goes no further 


than ing a Deſign to pull down one Meeting- 
Hoof. os | - 
The next Witneſs is Grove; he gives an Ac- 


count of two Mecting- Houſes pull'd down, and 
Vor. VIII. 5 
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Fires made from the Materials, one in Holborn; 
the other in Hatton-Garden; That at that Fire 


in Holborn, he ſaw a Man with a Curtain on a 


Pole, and he called it High- Church Standard, 
and was active among the People; ſtopt Coaches, 
and got Money from thoſe that were in them, 
and made them cry out as he did. As for the 
Perſon, he can't ſay the Priſoner is he. He fays 
he took notice of him, he was in a Livery ; and 
that he went to Newgate, and ſaw one, who, he 
can't be poſitive, but he believes to be the ſame 
that he ſaw carrying the Curtain; but whether 
it is the Priſoner at the Bar, that he can't ſay: 
For he ſays he has not the ſame Cloaths, nor Wie 
on, and that makes him doubtful. Being aſked, 
What Colour his Coat was, he is not ſure whether 
it was blue or green; but he ſaid, he rather be- 
lie ved it was blue, 

This not being enough to bring it home to the 
Priſoner, they called another Witneſs, who was 
Hill, who ſhewed him the Priſoner : And they 
brought Cubwidee, who went with him; and 
they tell you, that the Man they ſhewed to him 
in Newgate, was the Priſoner at the Bar and 
theſe being laid together, it amounts to the ſame 
Thing as if he had ſworn againſt the Priſoner; 8 
he did againſt the Man in Newgate, that is, that 
he believed him to be the fame Perſon that carried 
the Colours. | =; 

The next is Viclor; he ſays, that after the F 
at Holborn, they came to Leatber- Lane 3 that 
they got into the Meeting-Houſe there, and 
work'd hard to pull it down, but he don't ſay 
the Priſoner was in the Meeting · Houſe: But the 
Fire they made was in Haiton-Garden, and there 
he ſaw the Priſoner carrying a Piece of Wood, 
and throwing it into the Fire, and making an 
Huzza. He don't ſay where he had that Wood 
he don't — him bring it out of the 
Meeting , 
that Time, but he kept 


the Priſoner ſpoke to Lani: What he ſaid, 
can't tell, but he aſk'd Lunt if he knew him; 
Lunt told him he did; and when he was come 
ſo near, he does take upon him to ſay, that he 
remembers his Face, and he takes him to be the 
ſame Perſon. He was aſk'd as to his Features, 
but he don't go about to diſtinguiſh them ; and 
it is difficult for a Man to deſcribe thoſe Particu- 
lars, by which a Man diſtinguiſhes one from ano- 


Then Lunt is call'd, and he confirms, that the 
Priſoner was at the Fire at the ſame time that 
Vitor was at his Door ; that it was Eleven at 
Night; and that the Priſoner ſpoke to him ; 
that his Boy aſk'd him, What, Frank, are you 
one of them ? And thereupon he ſaid, They have 
made me a Captain of a Party; I took a Win- 
dow-Curtain, and made it Colours ; and we burnt - 
the Clock. This they would apply to clear that 
which Grove ſpeaks a little more doubtfully, when 
he ſays only, that he believes him to be the ſame 
Perfon as he ſaw in Netogate. i 

The next Witneſs is Orrel, and be can't 
charge any thing upon the Priſoner, but gives an 
Account of the pulling down the feveral Meet- 
ing- Houſes, and the ſeveral Mobs that were in 
Lincoli s- Im- Fields, Drury-Lane, Holborn, and 
Black-Friers, and their making general Declara- 
tions, that they would have them all down. 


ns ES 1 that there 
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was a Deſign to pull them all down; it was pub- 
lickly declared, and put in Execution, as far as 
they had Time. Actions declare the Intentions 3 
for when it breaks out inte Action, then the De- 
ſign appears. He ſaid ſomething further, which 
is, that he ſaw a Footman in a blue Livery, that 
was buſy at the Fire, and encouraging the People 
to throw the Wood in. He ſays he was a well- 
made Man, much of the Size of the Priſoner: 
This is the Evidence produced againſt the Priſoner, 
and upon that you will take notice it is made out, 
that there was a general Deſign put in Execution, 
of pulling down the Meeting-Houſes; and that 
he was at one Fire in Haiton-Garden; and there is 
only the Belicf of the Witneſs ſo ſtrengthen'd as 
to his being at the other. 
On the other Hand, the Priſoner, in his De- 
fence, tells you, that he is Servant to a Gentle- 
woman in Grevil- Street; that the Family being 
ing to Bed about Ten O'Clock, and ſeeing a 
— * the Street, ordered him to ſee what was 
the matter: This was after the Clock had ſtruck 
Ten. He went into Holborn, and ſaw the Fire; 
but, as he pretends, did not come near it; and 
then he came back to his Miſtreſs's Houſe ; and 
ſo they. jinſiſt, that they have given an Account 
of the whole Time he was out. The firſt Wat- 
neſs, they produced was Mrs. Briſco, who was the 
Daughter of his Miſtreſs ; ſhe tells you the Oc- 
caſion of ſending him out; that ſhe obſerved a 
Light, and directed him to go; and tells you 
the Lime, that he came back before the Clock 
had ſtruck Twelve; and that ſhe did expreſs her 
Anger ſor his ſtaying ſo long. Mrs. Miles con- 
Arms the ſame; and being aſk'd what Account 
he gave when he came back, both they and the 
Maids ſay, he gave no Account of the Fire; 
but ſhe hearing J. Lunt had ſomething to ſay 
againſt him, and taking notice that he was de- 
jected, aſk d him, If he had done any thing ? And 
he ſaid, Nothing to harm him. Hodges ſpeaks 
of his going out, but not of his returning. I- 
ot ſays, ſhe let him in, but did not hear him ſay 
any thing at all about the Fire; but ſhe ſays he 
was in a blue Livery, Then they call Priar, and 
he tells you, he was coming from, Meſtminſter to 
Clerkenwell ; he faw the Fire in Holborn, and at 
the End of Leather-Lane he ſaw the Priſoner 
looking on, but doing nothing, none of the 
Mob with him; that the Prifoner and he walked 
along Leather-Lane, and it was propoſed, that 
they ſhould drink together, but they walking 
together, obferved 'a Fire making in Hatton- 
Garden; that they walk'd by the Street where 
his Miftreſs lived, as far as Breoks- Market, and 
there they parted, and the Priſoner turn'd to- 
wards his Miſtreſs's Houſe, and, as he thought, 
went home. Then they produce Fletcher, and 
he ſpeaks. as to Grove's Evidence: And to take 
off trom that Credit that otherwiſe his Teſtimony 
would have, he ſays, that Good- Friday, at Night, 
he told him, the Priſoner was not the Man, for 
the Perſon he ſaw had a green Livery, and braſs 
Buttons; ſo he ſaid at firſt: but upon Enquiry a 
little more particularly, he did not tell him at that 
Time that it was a green Livery, but ſome Time 
before: And — 6 call'd again, does own 
the ſame; and that he ſaid he could not be poſi- 
tive, and that is what he now ſays, and only ſays, 
he believes him to be the ſame, and that he told 
the Witneſs, ſo at that Time. Holgate ſays, that 
about half an Hour after Ten he heard of the 


— 


57. The Trial e Krnvtis Willi. 


Account of Grove; he ſays he 
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Mob; and went to ſee it; that he went to the 
Fire in Holborn, and there he ſaw a Footman in 
Green, but he had red Buttons, and the Pt iſoner's 
Lavery was blue, trimm'd with black, and black 
Buttons: But he! ſays he ſaw a Footman there 
in Green, which is offer'd, to Jet you ſee that 
there might be another Perſon that Grove did 
really ſee, Then Clark is 393 to give ſome 
ept a Shop, and 
broke, and never had a very good Character. 
Ward ſays the ſame; and that he was a Gamefter 4 
and that it was reported he uſed to get his Living 
that way: And he tells you, the Priſoner is of a 
good Reputation; and thoſe of the Family ſay. as 
eh nf die fr ig ini bf e ent 1) 14h 
This is the Subſtance of the Evidence on both 
Sides. The Uſe that the Council for the Pri- 
ſoner would make of their Evidence, is firſt; to 
ſhew that they have given an Account of his 
Time; that he was otherwiſe employed than in 
the Manner the Witneſſes for the Queen have 
given an Account of. Now it is certain, they 
have not; for they give an Account only of a 
Walk from Helborn to Broot.-Martet, whereas 
his own Witneſſes ſay he was out at leaſt an 
Hour and an half, ſo that there was Time enough 
for him to be there: And though that Witneſs 
ſaw him going homeward, and not to the Fire, 
yet it is certain, he did not go home then, and 
that he was at the Fire, becauſe two Witneſſes 
ſwear he was at the Fires and it does appear that 
he was at both the Fires. Before I ſtate that, 
give me Leave to ſay, that as there is à full Proof 
of a general Deſign put in Execution, of pulling 
down the Meeting-Houſes, ſo any one that is 
aiding in that, is Guilty of High Treaſon, though 
he were not privy, to the firſt, Deſign ; for in 
i no ſuch thing as Acceſſa- 
173 t are Actors are, equally, guilty, and 
that was the Caſe of the yg” Oe gon 
with ſome Forees to remove ſome evil Counſel- 
lors, and came to the City to deſire Aſſiſtance; 
ſome Forces he had aſſembled in his own Houle 
da d l Sn IT eh ee bar 
ey were uilty of High, Treaſon, tho 
they did not know; of his Deſign ; and 2 
were accidentally there, and did depart, it was 
ſaid, were entitled to Her Majeſty's Grace; but 
it is not ſaid they were Not Guilty. So was the 
Caſe of the Bawdy-Houſes; yet it is not ſaid, 
that any of them were the Perſons that formed the 


Deſign of pulling them down. £2) 
You are therefore to conſider, that it, is not 
enough to charge the Priſoner, that he was at 
the two Fires: It is not enough that there was 
Time for bim to do what he is charged with, 
but you are to conſider what is proved on him 
that he did. Lou obſerve what is objected as to 
Greve, that there is a great Uncertainty as to his 
Evidence, and that his Credit is not fair: He 
don't charge the Priſoner poſitively, nor ever did. 
He differed as to the Colour of his Cloaths: And 
though it is rightly obſerved, that Blue and Green 
are not eaſily diſtinguiſhed by the Light of the 
Fire, yet that is not the ObjeCtion; the Objecti- 
on is, that the Witneſs, at firſt, declared he be- 
lieved it to be Green, and now he has told you, 
that he believes it to be Blue, and that is not 
conſiſtent, and does therefore a little concern his 
Credit in this Matter, that he has changed his 
Evidence. Then they ſay, that he did not ſee 
him at the Merting - Houſe: He ſaw ſomebody 
| carry- 
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carrying Colours, and believes this to be the 
Man; but he ſays, he was not near enough to 
diſtiaguiſh his Cloaths, ſo he might not be able 
to diſtinguiſn his Face. But then they brin 
ſome Witneſſes to ſhew he is not a Man of fo 
clear a Credit, but they don't charge any great 
Matter upon him. As for his having broke; that 
may be a Misfortune that may attend any Man : 
But then they would ſupport this by the Confeſ- 
ſion he made to Lunt, who ſwears, that he ſaid he 
made Colours of a Curtain. Now that may ſeem 
to give ſome Colour to it; but I ought to 
take notice of the other Part of his Confeſſion, 
that they had made him. Captain of a Party, 
which don't appear to be likely ; for- as he was 
moving ftom one Party to another, it would be 
very natural for the Captain to have his Mob with 
him, but it is plain he was unattended in going 
from one Fire to another. When he was at that 
Fire in Hatton - Garden, he went away alone, as 
Lunt ſays : And they don't ſay that he did en- 
courage the Mob. He did throw down a Piece 
of Wood, and huzza, but he did not much en- 
courage others. As to the Piece of Wood, one 
of the Witneſſes did not ſee it, and the other 
that did ſee it, did not fee him in the Meeting- 
Houſe ; ſo that it is not proved he was at either 
of the Meeting- Houſes, though he was at the 
Fires. And you may conſider another Circum- 
ſtance, and that is, that this Witneſs, Vidtor, did 
not know him before, nor did he know: what 
Cloaths he had on; and if he had not come near- 
er to him, to Lunt's Door, in Probability, he 
had not known him again; but he ſays he ſaw 
him throw a Piece of Wood into the Fire; and 
he ſays. he kept his Eye upon that Man, and ſaw 
him come up, and ſpeak to Lunt. Now you will 
conſider, whether ſuch a Man might not, in a 
Crowd, ſlip out of his Eye, and he might take 
another for him; for Lunt, that knew him, ſays, 
he did not ſee him have any Timber at all. 
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Theſe are the Obſervations that, I apprehend} 
may be moſt proper fot me to make to 15 As 
for the Law, if you take it, that he is the Man 
that had the Colours in Holborn, and afterwards 
came to the other Fire, and threw the Piece of 
Timber in there, he is undoubtedly Guilty of 
High Treaſon: Therefore you muſt conſider 
firſt, how far you believe he is the ſame that car- 
ried the Colours in Holborn; and how far you'take 
him to be concern'd in pulling down the Meet- 
ing- Houſe in Leather-Lane. I ſhould take Hö- 
tice of another Thing, that there was a 15 
man in Green, at the Fire in Hoelborn, 0s "Wis 
very active; and that Man could not miſtake 
the Colour of Blue and Green, becauſe he knew 
the Priſoner : Now that being ſo, it does appear 
there was a Footman in Blue, and another in 
Green, that was active at the Fire in Holborn, and 
one of theſe two, perhaps, had the Colours; the 
Queſtion is which. Grove firſt ſays, the Man that 
had the Colours was in Green, and then he ſays 
he was in Blue. Now if the firſt be right, that 
he was in Green, it does appear there 'was ſuch 
an one in Green: If you believe he was the Per- 
ſon that did make uſe of theſe Colours, and chat 
he was aſſiſting in pulling down the 'Meeting- 
Houſe in Hatton-Garden, then you are to find 
him Guilty: If you think he was not the Perſon, 
you will acquit him. | ee ae 


| Then the Jury withdrew, and the Court àad- 
Journ'd *till Five o Clock, hen the Jury brought 
in their Verdict. S e 


Cler. of Arr. Francis Willis, hold up thy Hund. 
Look upon the Priſoner: How ſay 'you ? Is he 
Guilty of the High Treaſon whereof he ſtands 


indicted, or Not Guilty? | 


Foreman. Not Guilty. | 
Cler. of Arr. Did he fly for it? 
Foreman. Not that we know of. 
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LV] H. The Trial of George Purchaſe, for High Treaſon, in 
lerying War againſt Her Majeſty, in the Kingdom, under 
Pretence of pulling down Meeting-Houſes. 9 Anne, 1710. 


[ As the Seſſions-Houſe in the Old- Bally.) 


Domina Regina verſus Purchaſe. 
& Regine præditto. 

HE Court being reſumed, as in the Trial 

1 of Francs Willis, and the ſame Judges 
being preſent. 

_ Cler. of Arr. Middleſex Cryer, made Proclama- 

non, | * 

Cryer. O Yes, O Yes; You good Men of the 

County of Middle/ex, ſummon d to appear here 

this Day, to try between our Sovereign Lady the 

ueen, and the Priſoners that ſhall be at the Bar, 

niwer to your Names as you ſhall be call'd, 


, 
4 
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every Man at the firſt Call, upon Pain and Peril 
ſhall fall thereon. | 
Then the Jury that were return'd on the Patthel; 
were all calld over, and the Appearances" « 
all thoſe that anſwer'd' to the Call, were re- 
corded. | *7186 = Li? 
Cler. of Arr. Set George Purchaſe to the Bar. 
Which was done.” Of OY OOO 
Cler. of Arr. George Purchaſe} hold up thy Hand. 
| e oa vp 7 1 
Cler. of Arr. You the Priſoner at the Bar, theſe 
good Men, whom you ſhall hear call'd, and do 
now 
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now perſonally appear, are to paſs between our 
on po Lady the Queen and you, upon Trial 
of your Life and Death. If therefore you will 
challenge them, or any of them, your Time is 
to ſpeak to them as they come to the Book to be 
Sworn, and before they be Sworn. 

Cler. of Arr, 7. _ Sutton, Eſqʒ 

Who appear d. 

Cler. of Arr. Hold Mr. Sutton the Book. i 

You ſhall well and truly Try, and true Deli- 
verance make between our Sovereign Lady the 
Queen, and the Priſoner at the Bar, whom you 
ſhall have in Charge, and a true Verdict give ac- 
cording to your Evidence. So help you God. 
_ Cher, of. 


» John Furneſs. 
. He appe 


ar'd, and was Sworn. 
In like manner the other Ten Gentlemen ap- 
pear'd, and were ſworn, whoſe Names follow: 


JURY. 
Thomas Sutton, Eſq; Edward Boſwell, 
obn Furneſs, Robert Breatſpear, 
| 2 Parſons, Richard Beatknife , 
Joſeph Parſons, Richard Hazzard, 
_ Wilkam Hargrave, Francis oy cn 
Joby Mearg, Humphry Newman. 
Chir. of Arr. Cryer, count theſe. 
Thomas Sutton. 
 Cryer. One, and ſo of the reſt. 
Cler, of Arr. H. Newman. 


Cryer. Twelve, good Men and true, ſtand to- 
gether, and hear your Evidence. 

Are you all Sworn, Gentlemen ? 

Cler, of Arr. Cryer, make Proclamation. 

Cher. O Yes; if any one can inform my Lords 
the Queen's Juſtices, the Queen's Serjeant, the 
Queen's Attorney-General, or this Inqueſt now 
to be taken, of the High Treaſon of which the 
Priſoner at the Bar ſtands indicted, let them come 
forth, and they ſhall be heard, for now the Pri- 
ſoner ſtands at the Bar upon his Deliverance; 
and all others that are bound by Recognizance, 
to give Evidence * the Priſoner at the Bar, 
let them come forth, and give their Evidence, 
or elſe they forfeit their Recognizance. And all 
Jurymen of Middleſex that have appear'd, and are 
not ſworn, may depart the Court. 
ier. of Arr. George Purchaſe, hold up thy Hand. 

Which be did. 

Gentlemen of the Jury, look upon the Priſo- 
ner, and hearken to his Cauſe. He ſtands in- 
dicted by the Name of George Purcbaſe, late of 
the Parith of St. Andrew Holborn, in the County 


of Middleſex, Labourer, for that be not having th 


the Fear of God before his Eyes, but being moved 
and ſeduced by the Inſtigation of the Devil, &c. 
( prout in tbe Jndifiment, mutatis mutandis, ) 
againſt the Peace of our Sovereign Lady the Queen, 
ber Crown and Dignity, and againſt the Form of the 
Statute in that Caſe made and provided. Upon this 
Indictment he has been atraign'd, and there- 
unto hath pleaded Not Guilty, and for his Trial 
hath put himfelf upon God and his Country, 
which Country you are. Your. Charge is to en- 
quire whether he be Guilty of che. High Trea- 
ſon whereof he ſtands indicted, in Manner and 
Form as he ſtands indicted, or Not Guilty. If 
you find him Guilty, you are to enquire what 
Goqds and Chattels, Lands and Tenements he 
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had at the time of the High Treaſon committed, 
or at any time ſithence. If you find him Not 
Guilty, you are to enquire whether he fled for it: 
If you find that he fled for it, you are to enquire 
of his Goods and Chattels, Lands and Tene« 
ments, as if you had found him Guilty. If you 
find him Not Guilty, nor that he fled tor it, you 
are to ſay ſo, and no more, and hear your Evi- 
dence. 


Mr. Thomſon. May it pleaſe your Lordſhip, 
and you Gentlemen of the Jury, George Purchaſe, 
the Priſoner at the Bar, ſtands indicted, for that 
he, not having the Fear of God before his 
Eyes, but being moved by the Inſtigation of the 
Devil, and deſigning to withdraw the cordial 
Love and natural Obedience, which true and 
faithful Subjects of our Sovereign Lady the 
Queen do and ought to bear towards Her, and 
intending to diſturb the Peace and common Tran- 
quillity of this Kingdom, on the Firſt of March 
laſt, in the Pariſh of St. Clement Danes, in the 
County of Midaleſex, traiterouſly compaſs'd and 
imagin'd to levy War, and ſtir. up Rebellion and 
Inſurrection againſt our ſaid Lady the Queen 
within this Kingdom: And that he might ac- 
compliſh his ſaid traiterous Imaginations and 
Deſigns, on the ſaid Firſt of March, and in the 
ſaid Pariſh being aſſembled, with a Multitude and 
great Number of People, armed and arrayed in 
a warlike Manner, he did then and there unlaw- 
fully and traiterouſly levy War againſt our ſaid 
Lady the Queen, contrary to the Duty of his 
Allegiance, againſt the Peace of our ſaid Lady 
the Queen, her Crown and Dignity. - 

To this Indictment he has pleaded Not Guilty. 

Gentlemen, we ſhall call the Evidence for the 
Queen, and if they prove the Charge, as laid in 
the Indictment, we doubt not but you will find 
bim Guilty. | 

Mr. Att. Gen. My Lord, the Priſoner -at the 
Bar ſtands charged with an Indictment of High 
Treaſon, The Species of High Treaſon has 
been open'd by the Gentleman that open'd- the 
Record: We ſhall prove it by calling Witneſſes 
to ſhew, that he was one of thoſe wicked Per- 
ſons that did aſſemble themſelves in Drury-Lane : 
We ſhall ſhew, that this rebellious Aſſembly 
was got together to do Right, as they call'd ity 
to a Gentleman who was under a Proſecution 


the Houſe of Commons; his Name is known, 


I] mean Dr. Sacheverel ; they reſolved, that to 
do him Juſtice, they would be revenged on the 
Meeting- Houſes of the Diſſenters, and there- 
fore they reſolved to pull them all down : That 

is gn was framed in that Aſſembly that 
uſed to attend Dr. Sacheverel to and from his 
Trial; it was there reſolved to pull down the 
Meeting- Houſes in and about the City: That 
in purſuance of that Deſign, they did meet in 
ſeveral Places in this County, and the City : 
That the Priſoner was among thoſe that aſſem- 
bled in Drury-Lane; that he was with his Sword 
drawn ; that when the Guards were come (for 
they were too many to be withſtood by the Civil 
Government) the Conſtables and Watch were 
too few to withſtand that Aſſembly, therefore 
it was neceſſary for the Prefervation of all honeſt 
Men's Lives and Eſtates, for to ſend the Guards 
to ſuppreſs this Tumult; and it was great Grace 
in Her Majeſty to have that Regard to her 
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People. When they came, they uſed them with | 


more Tenderneſs than they need have done; 
they. ſpoke to this Man to put up his'Sword, 
be gone: No, he came with a Reſolution, and 
till that was done, he would not put it. up. 
They came the ſecond Time, and aſk'd him, Do 
you know that you are reſiſting Authority, in 
oppoſing the Queen's Guards? Lou are oppoſing 
the Queen's Perſon, therefore pray be gone: No, 
he perſiſted in it, and had the Courage, or Im- 
zudence,. to aſſault the Officer that was atsthe 
Head of the Guards, and would have killed him, 
if one of the Guards had not, by a lucky Stroke, 
beat his Sword down. He was ſo devoted to 
he Cauſe, that he declared he would loſe his 
ife in the Cauſe; and what was this Cauſe? Tt 
was oppoling 4 juſt and neceſſary Proſecution, 
that was carrying on by the Commons of Eng- 
land, before the greateſt Court in England, and; 
derhaps, in Europe; and they thought fit to find 
im Guilty of the Charge that was laid againſt 
bim. This gave theſe People occaſion to exer- 
ciſe their Revenge on all the Meeting-Houſes. 
We have had the Deterhination of the Court 
oftentimes, that this is levying War within the 
Statute of 25 Edt. III. When we have made 
this appear, we don't doubt but the Jury will find 
CT . 
Mr. Soll. Gen. My Lord, we will call our Wit- 
neſſes, and prove the Facts. | 


” Then Thomas Tolboy was ſworn. 
Mr, Att. Gen. Pray give an Account if you 
w any Tumult, or Number .of People, that 
attended Dr. Sacheverel; and what Diſcourſe 
you heard among them; and what Reſolution 
7 
Tolbey. As I was paſſing through the Temple, on 
Tueſday Night, 1 ſaw a great Number of 1 
that attended him: I there heard them reſo 
upon demoliſing Mr: Burge/t's Meeting; ſome 
were for doing it then; others for leaving it "till 
the next Night. F PLOT AB | 
Mr. Att. Gen. What Night was this? 
Tolboy. It was the Tweſday Night. | 
Mr. Att. Gen. Was it before the firſt of March ? 
TDolbey. Yes, it was; | ff 52 ih ni en. 
Mr. Art. Gen. Was it reſolved by more than 
Tolboy. By a t many. 1 ks 
| 12. Att. bn Then you take it to be general ? 
Tolbey. Yes. | 
© Purchaſe: Did you ſee me there? 
... Ee 
L. C. J. Did you ſtay there ahy Time? 
Tolbey. No; 1 only heard them diſcourſe of it 
as I palſs'd along. 7 
Mr. Baron Bury. Did you ſtay *till they came 
to a Reſolution? Or were they only talking of 
it? n Steg, | | e ee 
Tolboy. They came to that Reſolution then. 
Mr. Baron Bury. Did you ſtay till they were 
agreed upon it? Wt | 6117.9 ; | 
Tolboy. It was agreed to pull down the Meeting- 
Houſes, though che Time was not fixed. 
Mr. Baron Bury. Did you know any of them; 
that this was agreed by ? 244.9 | 
Tobey. No, none of then. 
Mr. Baron Bury. What did you hear them ſay? 
Tolboy. I heard them refolve on demoliſhing 
Mr. Burgeſs's Meeting. Say they, Come Boys, 
we will demoliſh Dr. Burge/#'s Meeting; others 
- Vor. VIII. eee 
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myſelf. 
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ſaid, No, we will, defer it to the End of the 


Tat” en TL | 
Then William Orrel was ſworn. | 
Orrel. My Lord, before I give my Evidence, 
I beg Leave to ſpeak a fe Words. Phrchaſe's 
Wife has been in my Neighbourhood, and offered 
Money to ſeveral People, to come and ſweat 
again me, to take away my Reputation: An 
eſterday a Perſon came into Mr. Leonard's Cof- 
fee-Houſe, and ſaid publickly, That I was per- 
jured; that when I, ſwore againſt Wills, I was 
perjured; that the Jury would not believe me; 
and that I was reprimanded by the Court, and the 
Queen's Council. My Lord, I deſire I may clear 
Mr. At. Gen. There is an Information laid be- 
fore me, which I ſhall take notice of in a pro- 
per Place; for it is an intolerable Thing, in any 
Government, that when we ate proceeding in 4 
Judicial Way; that when People have the Bene 
fit of the Law that was made for them, a Copy 
of the Indictment and of the Pannel, Liberty to 
examine Witneſſes, and aſk what Queſtions they 
think proper. And they can't ſay, but that there 
has been a Tenderneſs in us, that are the Proſe- 
cutors, not to preſs Things further than the na- 
tural Import of them; yet that ſuch Practices 
ſhould be uſed to difcourage the Queen's Evidence. 
J have an Account, that Jobn Roberts, a Mathe- 
matical Inftrument-maker, has, at Leonard's Cof- 
fee - Houſe, affirm'd, that the Queen's Witneſs 
was a perjur'd; forſworn Villain, in giving his 
Evidence here, I ſhall, in a proper time, endea- 
vour to bring him to Juſtice for 3 2 
L. C. J. It was not improper for him to men- 
tion it here. I was ſb fat from reproving him, 
or thinking his Evidence falſe, that I never heard 
a Man give a fairer, or better Evidence 'and no 
one Witneſs at either Trial, oppoſed one Word 
he ſaid. | | | 2 
Mr. Att 


r. Gen. Mr. Orrel, pray conſidet, you 
are now upon your Oath ; therefore, without re- 
gard to Threats, you muſt ſpeak the Truth, and 
all the Truth, and God forbid you ſhould bs 
afraid of it. | | 

Mr. Soll. Cen. Was you abroad on Wedneſday 
the Firſt of March? What did you ares 
pulling down any Meeting-Houfes ? Give an Acz 
count of all the Places you were at, and what 
Concern the Priſoner had in it. 1200 
Orrel. About Ten o Clock; of a little before, 
I went to Leonard's Coffee-Houſe, and Hearing 
that they were pulling down ſeveral Meeting 
Houſes, I went with another Gentleman, Mr. 
Hawkins, directly to Fetter-Lane : When I came 
there, I ſaw Abundance of People, a great Mob, 
carrying the Materials from Mr. Bradbury's 
Meeting-Houſe, into Holborn : I aſk'd the le 
where they carried them? they all ſaid, to Hol- 
Zorn. When I had ſtood there a little Ti 
ſays I to my Friend, Let us go into the Meeting 
Houſe I will ſee; it may bes 1 may know ſomes 
body there. I-went through a dark Paſſage; and 
narrow Entry: When 1 came in, Lord have 
metcy upon me, faid I, it is all down + I turned 
back to my Friend, Mr. Hatoktins; This is de- 
ſtroyed, faid I, let ns go ſee where they burn it. 
We went to Holborn,” and all the way we ſaw 
abundance carrying Wood quite from the Meets 
ing-Houſe, to the Fire in Holborn, We m 
no Stay at the Fire, but immediately went thro? 
Turnſtile, and down by Lincoln - un 'Garden- 
c e ee dee een Wall, 


* 
* 
eee. 


| 
| 

| 
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Wall, to the Fire there, which was made of Mr. 
Burgeſss Meeting-Houſe, which 1 had been in 
two Hours before, and faw them pulling it down, 
When we had been there a little while, I ſaid to 
my Friend, Let us go towards the other Part 
of the Town, and ſee what is doing there. We 
went along that Side of Lincoln's-Inn- Fields, where 
Mr. Child's Houſe is : When we came to. the 
Corner, by my Lord Chancellor's, at my Lord's 
Door, there ſtood a Chariot; ſaid I, 1 believe 
there 'is ſomebody from Court, I hope thete 
will be a Power, by and by we ſhall have the 
Guards. We made no Halt there, but went 
ſoftly towards the Arch : Before we came to it, 
I faw a pretty tall Man leading a Body of- the 
Mob through the Fields; about the middle they 
made a Halt, and became a bigger Number; 
we walk'd ſoftly to meet them: I kept my Eye 
on the tall Man, which proved to be Dammeree : 
Some of them were for going up Queen- Street, 
gd ſome 'were for going through the Arch. 


hen they came near the Corner, he ſtruck ſhort 


off, and went over the Rails juſt under the Wall, 


about the middle Way between Powis Houle. 
and the Arch, and there they called a Council: 
Says I, there is a Council of Mob; there I ſay. 
Dammaree: Said they, Where ſhall we go to 
now? To Drury-Lane, or Wild- Street? No, 
faid ſome, to Drury- Lane, huzza! Wild-Street is 
2 Hen-Rooſt, the other is worth Ten of it. 
Dammaree hollowed, Come along, Boys, we will 
have them all down, and they carried it by the 
Majority. I went under the Piazza's at Powis 
Houſe, into Queen-Street : When he was in 
Queen-Street, he made ten or twelve Halts, and 
turned about, Huzza ! High-Church and Sacbe- 
verel ! God damn all his Enemies; we will have 
al the Meetings down to Night; follow me; 

hy don't you come along? And this he many, 
times repeated; and thus he headed them till 


he came to Drury-Lane; there ſome of the Boys. 


ran to find the Meeting-Houſe Door, but they, 
miſs d the Door, and went to ſome of the Neigh- 
bour's Houſes ; but they ſoon found out the 
oor, and there came. a little Fellow, with a 
ickr Ax, to break down the Door. A Woman. 
belonged to the Place came crying, that her. 
Se way in the Houſe, and would be killed: 
n't be afraid, Miſtreſs, ſaid. I, I will endea- 


vour to E them, if I can: But at laſt came 


another Man with a Hatchet, and ſtruck through 
the Doo the ſecond or third Time. God damn 
you ſays be, Don't you know how, to. break 

wi a Meeting-Houſe Door? That Fellow, 


can't be found. I went in with them, and there 


= * a . 


n old Bedſtead ? God damn. you, ſays he, are 
you mit Sacheperel?. Says I, I have the 
Queen's Commiſſien-; Upon that, he cries out, 
The Church, the Church ; God damn you, you 
ſhall go up. That Man, I ſuppoſe, was a Sol- 
dier ; he, was, in; a loop'd Waiſtcoat and white 
Stockings. I went up with them, aud it proved 
to. be Mr. Earls own Lodging; and there they 


. wv 


. book. up 2 great, many Papers, Manuſcripts, 


which, I ſuppoſe, t be Notes. As ſoon as 


throwa down into the Kennel, in Drury-Lane ; 


* 
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I.came out, I ſaw. the Clock and the Cuſhion 


© Anni, 
and they -were the two firſt Things that were 
brought out, as I obſerved. I afk'd, indeed, 
Why they began to complain, and give me ill 
Language? Says I; Where is Joly, the Water- 
man? Oh damn you, ſays one, he is gone with 
a Party to St. James's: Another ſaid, he was 
gone to my Lord M barton's; and others ſaid, he 
was gone to the Back Door, to break it open; 
but I ſaw him no more after that. When I came 
out, I went to the Man that keeps the Griffin 
and Parrot, and told him; I was ſorry to ſee 
theſe Things; and my Friend went to his Bro- 
ther's Houſe, which was hard by: After my 
Friend was come again, Well, ſaid I, I will go 
into the City, to Liotard's Coffee - Houſe, and 
give an Account to our Friends; of what has 
happened, for they will ftay for us; and will not 
go to Bed, if I don't ge back to Night. We 
agreed to go home; but my Friend afk d, Where 
was the Meeting-Houſe, in Wild-Hreet! Says I. 
I know Wi/d-Street ; ſays he, I believe it was the 
old Maſs-Houſe.: So we went through Wild- 
Street z and as we came to the Arch, we met a 
Detachment of the Guards coming on a full Trot. 
Says I, Gentlemen, pray make haſte, they are 
pulling down the Meeting in Dyury-Laxe. L 
put out my Hand to the Captain, This is the 
beſt Way, ſaid I, through Wild- Street: And 
another Detachment went another Way, As 
ſoon as they came (I was near the Officer) he 
commanded them to file off, and diſperſe the 
Mob; and, they rode among them, to. diſperſe 
them. While 1 was there, I ſaw a Man with his. 
Sword drawn, near the Grifin and Parrot, who 
was the Priſoner at the Bar: I went over the way, 
and ſpoke to him. 

Purchaſe. What time of Night was this? 

Orrel. It was about half an Hour after Eleven. 
Several of the Horſe rode up to him, and then. 
he retired, under the Bulk, and puſh'd Ws 
Sword at ſeveral of them; and. ſome of them, 
ſtruck at him with the Flats of their Swords. 
Says l, to my Friend, I wonder they don't cut 
him to Pieces. I went to him; Pray, ſays I, 
what are you doing? Pray go home. He turn'd 
his Back, and I thought he had been, gone. In 
a Minures Time,, the, Guards had rode round 
the Fire, and diſperſed the Mob a little: In a, 
Minute or two, I ſaw the Priſoner with his Sword 
drawn, hollowing and, flouriſhing, his Sword in 
the Middle of the Street, juſt by the Kennel in 
Drury-Lane, and fronting. the Guards. I came 
to him, and laid my Hands upon him, and puſh'd 
him back, What. are e er 
Soldiers came to me, and ſaid, What do you 
do? He is drunk; he is an honeſt Gentleman: 
Says I, take him away then, if he is your Friend. 
Says I to him, Do you know; what you do, in, 
oppoſing the Guards? You oppoſe the Queen's 
Perſon, Says he, God dama you, are you, againſt 
Sacheverel? I am for High- Church; 1 will be 
for High- Church and Sacbeverel; I will loſe 
my Lite in the Cauſe; and this many times re- 
peated. I went over the way, and he advanced . 
with bis Sword, and run at the Officer, juſt at 
the Left Flank : At that, I ſaw a Gentleman's 
Horſe ſpring forward, and he, ſtruck. his, Sword 
down. I; went back, thinking there would then 
be firing, and I might be kilFd. J 

L. C. J. Pray repeat the Words again, which 
he ſpoke to you, when you told him, that reſiſt- 
ing the Guards was oppoſing the Queen. 

TIM Orrel. 


bl 


1718. 2, 
oel 1 ſaid, Sir, (I Wente he was ſome 
Cauntty Gentleman, and that he was in Drink ;) 
Do you 'know what you do in (oppoſing the 
Guards? You oppoſe the Queen's Perfon 3 1 
ſpoke it heartily and in Friendſhip, 5 had my 
Hand on his Breaſt, and he had his Sword in 
his Hand, ſays he, God damn you; are you againſt 
Sacheverel ? 1 am for High-Church and Sacheverel, 
God damn all his Enemies; I will loſe my Life in 
the Cauſe ; I will fight the beſt of them; and 
advanced and huzza'd ; Boys, I will lead you on 
for High-Church and Sacheverd. After this was 


over, as I obſerved, he run at the Officer; if he thing 


had touch'd him, I believe he would have run 
him through the left Flank. One of the Gentle- 
men of the Guards; T faw his Horſe ſpring for- 
ward; he reach'd over his Horſe; and ſtruck at 
the Priſonet's Sword; arid then I retired; and 
went lower into the Lane; for I thought if there 


was firing, I ſhould be in danger. . 


Mr. Sell. Cen. Before you go from this Place, 
where he flouriſh'd his Sword, let me aſk you, 
Did he advance towards the Guards, or did they 
advance towatds him ? 

 Orrel: As ſoon as that Gentleman had ſprun 
im and ftruck at his Sword, he — 
to ſhelter himſelf under the Bulk, and one or tuo 
uf them rode up to him. 

Mr. Soll. Gen. Did: he retite- under the Bulk, 
after he had paſs'd on the Officer? 

Orrel. This was a ſecond time, when he paſs'd at 


the Officer ; he paſs'd at the Grenadiers I | 


but theſe were the Life-Guard. 
Mr. Sul. * You ſay he rum at che Officer? 

Orrel, A run over the way to him, he 
ſaid, God damn them, he — loſe his Life 
for the Cauſe; He was for High-Church and 
8acheverel:; Damn all his Enemies, he would 
fight the beſt of them. Come Boys, fall on, I 
will lead you on; and flouriſn'd his Sword over, 
his Head; and went directly at! the: Officer; and 
made a Puſh/ at him, but his Sword was beat 
down. 

Mr. Soll. Gen. Now go on. 

Orrel. After this I retired, I never ſtaid to ſee 
what was done wich him; I: thought they had ei- 
cher killed him, or confined him: I thought there 
was like to be an Engagement between the Mob 
and the Guards, ſo I retired down: the Lane, and 
there I met with a Clergyman at a Tavern Door; 
and I ſtood and talked with him, till the Foot- 
Guards came by; ſays I; Captain, the Mob is 
very ſtrong, I wiſh: you Succeſs. As the 
Mob went by, they cry'd, Damn them, we will 
de even wick them to Morrow Night, they! dare 
not fire upon us. 


Mr. Att. Gen. If you will aſk him any Queſtions 
you may. 

Mr. Darnell. You ſay, that at firſt; when you 
faw the Priſoner; he retired under a Butte. 

Orrel, My Lord, the Horſe rode among the 
Mob. When I fan the Priſoner firſt; I was on 
- a Bench at the Pewterer's. Corner ; and I ' ſaw 
him on the other Side the way ; and when the 
Horſes. came up, I ſaw him under the Bulk, with 


N an I ſaw him, flouriſh his Sword: and 
OW. - 

Mr. Darnell. Was that before che Guards came 
up to him? 

Orrel. The firſt time that I ſet nn 
be had = Sword in his Hand. 
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Mr. Durnril. Therefore. 1 aſk; Whether you 
a him before you ſaw him under the Bulk; 

Orrel. 1 don't know what you mean by under 
the ee 
C. F. 1 underſtood him; that when the Horſe 
Wl up, he retired under the Bulk. 

Orrel. When I firſt- ſaw him, he was near the 
Heu and he had his Sword then drawn ; I had 
no Sight of him till his Sword was drawn; aſter- 
wards I run croſs to him, and being ſorry to ſee 
him ſo deſperate, I ſpoke to him. 

Mr. Darnell. 1 aſk, if you ſaw him do any 
before he was under the Bulk ? 

Orrel. He had his Sword in his Hand, and hol- 
lowed, and flouriſhed his Sword. 

Mr. Darnell. Did he do any thing before they 
rode up to him ? 

Orrel. I ſaw him with his Sword in his Hand; 
when he was before the Bulk : What I call under 
the Bulk, is againſt the Bulk. 

Mr. Darnell | 
Ground, when you ſay he was under the Bulk? 

Orrel. He was upon his Legs, upon the 
Ground: He ſtood upon his Legs, as I do now 
and when the Guatds rode up; he wen buck 
againſt the Bulk. 

Mr. Darnell. Did the Guards ride near him? 

Orrel. Yes, I faw one or two of them ſtrike him: 

Mr. Darnell. What did he do When they came 
up to him? 


Orrel. He puſt'd, or rather poked at theip 


Horſes. 
Me. Darnell. Now; where is the ſecond Place 

that you ſaw him? 
| Orrel. | perſwaded him to go denn! but I a 
him the ſecond time at the End of Long-Acre. 
= — Darnell. How far was that from the firſt 

lace | 

Orrel. About the Breadth of this Court: 


Mr. Dorval. Did yoo not apprehend him to be 


mad, or very drunk 
Orrel. I believe he had been drinking hard. 


Mr. Mayor. Did you obſerve which way he was 


coming, when you firſt ſaw him? 

Orrel. He was ſtanding till. 

Mr. Major. Did you ſee him among the Mob? 
| Orrel. The Mob was then as thick as could 
be; for when the Guards rode among them, 
divided of both Sides the Street, and were 
about him. 


Mr. Major. Which Side of the Street was yau 


of, when you firſt faw him? 

Orrel. When I firſt' faw' him; I was upon a 
Bench, on the Pewterer's Side. I-faw' him firſt 
on the other Side of the Way, by the Griffin and 
Parrot, and then run over to him, and 
him to go home. Two Foot-Soldiers ſaid,” he 
2 an honeſt Gentleman; then pray; faid Lake 


ome. | 
_ Darnell. When you ſay he was offer 
puſh ar the Officer; was — Mob diſperfed ? 
Orrel. As foon as the Guards came up to 
them, they would run baek forty or fifty Yards ; 
and as ſoon as ever their Backs were turned, they 


got together 72 
Mt. Darnell. When he made the Puſh at the 
Officer, were they not diſpers d ? 


Orrel. 1 They, were drove into ſmaller Bodies, o 


undred together, and- filled all the 


Mr. Darnell. Did the Priſoner go with them, 
or ſtay? | 
Orr; 


Now I aſk, Was he not on the - 


: 


272 
Orrel. After the Guards had firſt rode round - 
the Fire, I loſt him for a Minute or two, till J 
had turned about; and was looking for my 
Friend; and then I ſaw the Priſoner with his 


Sword drawn, in the middle of the Kennel-way, 


at the End of Long-Acre, fronting the Bonfire, 
and there I went, and ſpoke to him, as I told you 
before. 


then ? 

Orrel. There was a retty many Boys, and 
Mob getting together: 175 Mob was thick of 
both Sides of the Way, and on the Bulks; and 
as ſoon as. he appeared with his Sword ray, 
they g gathered together very thick. . ' 

Mr. Soll. Gen, Pray deſcribe whereabout is che 
Griffin and Parrot; it may be material by and by. 
You fay the Pewterer's Shop is the Corner of 


Rueen-Street, now where is the bees and Par- 


rol ? x 
Orrel. Juſt qeer-againſ it. Ve 
Mr. Att. Gen. How many do you compute 
were got there together, when you came there 


> Orrel.' I can't tell; the Lane was fo thick from 
the Meeting-Houſe- Door to the End of Long - 


_ firſt? 


Acre, that one could not croſs the way: without 


crowding: There men. be two, or three, or four 
Thouſand, | 
Mr. Major. Did) you obſerve a Watchman that 
was near him at any time ? 
Orrel. There were ſeveral of them i in Parties. 
Mr. Major. Did you vbſerve any ng ſaid d by 
atiy of the Guards, to any Nen MP 
"rk Not to any in en. 


| _ + Then Richard Ruſſel __ wt. 

Mr. Art. Gen. Look upon the Priſoner, and 
give us an Account whether you know him; and 
what you can ſay of his being among the Mob. 

Ruſſel. I was commanded to | go with my 
Serjeant into Drum - Lane; I am one of the Horſe- 
Grenadiers: When we came into Drury-Lane, 
we were commanded to return our Bayonets, 
and draw our Swords; and when we were drawn 
round the Fire, over-againſt Queen Street End, 
this Gentleman, the Priſoner, came down the 
Lane, with his naked Sword, . 15 and flou- 
riſhing i it over his Head with that another Soldier, 
- and 1, ſtruck at him; he got between us, and 
made ſeveral Puſhes, and then we were command- 
ed on the other Side the Way ; and then, I ſuppoſe, 


he fell into the Serjeant's Hands. 
For) Soll. Gen. Did you know him before thas 


re fo" the BH 
Troop of Guards. 

WT Soll. Gen. Then he has been a Soldicr. 

© Ruſſel. Yes. 

Mr. Soll. Gen. Are you ſure this is the Man? 

- Ruſſe. This is the Man that drew his Sword, 

and made ſeveral Puſhes. 

24. l Cen. Was he at the Head of the 
Mob? 

Ruſſel, He came down at the Head of them, 
and ſwore; God damn you, Are you for Low- 
Church, or High-Church and Sacbeverel? I am 
_ for Sacheverel. 

Mt. Sell. Cen. This, you ſay, he faid at the 
Head of the Mob. 

Ruſſel. Yes. 

Mr. Att. Gen, Did you fer him at any time af- 


ter this? 
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Mr. Baron Bury Wa any body with him 


* 1 
N 4 


ingly 1 went with a Party 
diſperſed the Mob there: When I had done that, 


9 Anne, 

Keuſſel. I ſaw him ſeveral "ons but did yo 
come near him. 

Mr. Soll. Gen. Are you ſure this is the Man? 1 
Kuſſel. Ves. 

Mr. Soll. Gen. You knew him before ? 

Ruſſel, Yes, 

Mr. Major. You fay you had drawn round the. 
Fire: Was there any Oppoſition ? Or, did the 
Mob diſperſe themſelves ? | 

Ruſſel. They were very 8 and as we 
diſperſed them one way, they drew together in 
another Place. Afterwards we were commanded 
to draw into a Line, and to draw back our Horſes, 
that no body might get behind us, I drew back 
into a Door-way, and he was got behind, by the 
firſt Horſe, between our Horſes, and then we 
ſtruck at him. 

Mr. Sell. Gen. Did the reſt of the Mob endea- 


vour to follow him ? 
Ruſſel. The reſt were more afraid, and 50 off z 


; but he ſwore, Damm him, he would come. 


Mr. Soll. Gen. How did you ſtrike him? 
„ - With the Flat of the Sword. 


Then Southerland was faves, | 

Mr. At: Gen. I think you are the Officer that 
commanded that Party of Grenadiers ; look upon 
the Priſoner, and tell us if you know him. 

Southerland. I never ſaw him before that Night; 
but I am confident that is the Man that had his 
Sword in his Hand, for I ſaw him ſeveral times 
that Night. 

Mr. Att: Gen. Now pray, what did you ſee 
him do? 

dounber kund. I was commanded by the Colonel 
of Foot, to go to Lintoln's- Inn- Fields; accord- 
of Grenadiets, and 


7 


I came back to the Horſe-Guards in Drury- Lane: 
I drew them up in a Line, and gave them Or- 
ders to let none paſs behind them, or before 
them, and then I rode down to Captain Horfi, 
for Commands; (for when we had joined the 
Horſe, I was under his Command:) As | came 
back, I ſaw Purchaſe flouriſhing his Sword, and 
crying out, Sacheverel, Sachtverel, I rode up to 
him; ſays I, Are you encouraging the Mob ?. 
Damn you, fays: he, lam for Sacbeverel; with 
that, I rais d my Hand, and he drew back, ding 
offered his Point, but did not thruſt. Says I, 
You are mad, you are diſtracted; go to your 
Lodgings: Says he, I am one of the Life-Guard 2 
He nba dd Bud ane Says I, 
the more Shame for to be here. Subs 

him, and he run back towards the Hor Goole 
I rode down again to Captain Hor/y, and I ſaw 
him again at the Corner of Long- Acre in the ſame 
Manner. Seeing him there again, ſays I, to Cap- 
tain Horſy, This Man has been troubleſome to me 


on my Poſt; Says he, Make up to him, and cut 


him to Pieces: As I rode to Him, he got into 
Long-Acre, and I ſaw no mote of him. 

Mr. Soll. Gen. You ſay he offered his Point to 
you; Did you ſee him do ſo to any other? 
ONE. | No; I faw him offer no Vio- 

e 
Pe. Darnell. Was there any Mob at the Corner 


Acre with him? 
Sout herland. There was a Party of them, and 
the Horſe- Guards were diſperſing them. 
Mr. Major. When you rode up to him, and 
dh U. from you, Was & chere any dody with 
© Seather- 
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Soutberland. 1 can't be poſitive of that. 

Mr. Major. Did you obſerve him poke at any 
Horſes ? | 5 

Soul berland. No; I ſaw no ſuch Thing. 

Then George Richardſon was ſworn, 

Mr. Att. Gen. What Troop of Guards are you 
of ? 

Richardſon. The Third Troop. 

Mr. Att. Gen. Look on the Priſoner, and tell 
us whether you remember him. | 

Richardſon. I know him well, for we were abroad 
together in Flanders: He was in the Firſt Troop 
of Guards when I was in the Third. 

Mr. Att. Gen. Now did you ſee him among the 
Mob the Firſt of March at Night ? 

Richardſon. I was upon the Guard that Night, 
and ſomething after Ten, an Alarm came to us, 
that the Mob was up: We were ordered imme- 
diately to mount, and ſtaid ſome time till the 
Foot paſs'd us at Whitehall, When we came near 
Lincoln - Inn-Fields, we left the Foot, and made 
to Drury-Lane ; when we came there, the Offi- 
cer commanded us to file off, and diſperſe the 
Mob; which we did. I was riding among the 
reſt; for they filed off; not four together, but 
fingly, and when I came back again towards the 
Fire, I ſaw there Mr. Purchaſe, and my Officer, 
Captain Henſtrougb, was talking to him; what 
he ſaid I don't know, but as he paſs'd him, Pur- 
chaſe made a Thruſt at him, but I beat down his 
Point. 

Mr. Att. Gen. Who did he thruſt at? 

Richardſon. My Officer, Captain Henſbrougb. 

Mr. Att. Gen. Where is he? | 

Richardſon, In the Country. 

Mr. Att. Gen. Then you ſay you beat down his 
Point. 

Richardſon. IT went to cut at him; ſays I, Yau 
Raſcal, have you a mind to kill my Officer? I 
went to cut at him, and he threw himſelf againſt 
a Bulk, and I hit the Penthouſe with my Point, 
and my Blade broke to Pieces. 

Mr. Darnell. You ſay you ſaw him talking 
with the Captain; Had he his Sword drawn at 
that Time ? 

Richardſon. . Yes. 

Mr. Darnell. Were there any Mob 
then? . 

Richardſon. They were very thick about us of 
every Side; we were diſperſing them as well as 
we could. | 

L. C. F. Did the Priſoner know Captain 
Henſbrough ? 

Richardſon. I believe he did; for he was abroad 
with us at the ſame Time when Captain Hens- 
brough was there. | 

Mr. Att, Gen. My Lord, we have done with 
our Evidence. 

Mr. Darnell, I am of Council with the Pri- 
ſoner. And, my Lord, I ſhall make no Diſ- 
pute, but, as the Gentlemen on the other Side 
lay, there was a great tumultuous Aſſembly, 
that was gathered together with an Intention to 
pull down the Meeting-Houſes : And I ſhall 
make no Diſpute but it was High Treaſon in 


about him 


all that were guilty of that Intention, or affiſted 


thoſe that were ſo. But on the other Side, we 


muſt beg Leave to ſay, that any Perſon that was 

going along the Street and fell into Company of 

thoſe that had that Deſign, though they might 

uſe ſome Expreſſions which were Evidences of 

the Intention; yet if they were not in the In- 
Vor. VIII. 


for High Treaſon. 
. tention, nor did any thing that was aſſiſting in 
the Execution of it, they will not be guilty of 


High Treaſon. 
They have offered Evidence to ſhew there 
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was ſuch an Intention. The firſt Witneſs is 
only to ſhew, there was a general Intention. 
And I muſt take Notice, that what he ſays does 
not ſhew ſuch a general Intention as is neceſſary 
to make this Fact High Treaſon : For he ſays, 
as he went through the Temple, he heard ſome 
People ſay, they would go and pull down Bur- 
geſs's Meeting-Houſe ; others oppoſed it: Some 
were for going that Night, and others for de- 
ferring it till the Trial was over. Now if they 
came to no other Reſolution, than that ſome 
were for going that Night, and others after the 
Trial was over; then the Action which happened 
the next Night, and before the Trial was over, 
could not be an Execution of that Intention; nor 
can they ſay that any one of thoſe that were at 
the Temple was at this Execution. And therefore, 
if there be no other Evidence to ſhew a general 
Intent, then this Action will ſtand without any 
previous Intent, and only be a ſudden Execution 
of a Deſign. 

The firſt Witneſs to the Fact is Orrel: And 
I muſt beg Leave to take Notice of the Intro- 
duction to his Evidence, which he would make 
uſe of as a Reflection on the Priſoner ; but I 
believe the Gentlemen of the Jury will not think 
that he had any Hand in it. There may be 
wicked People enough to ſay ſuch Things; and 
no doubt Mr. Attorney will take Care that they 
ſhall be proſecuted according to their Deſetts. 
And I would take this Opportunity to fay, that I 
don't ſee but he is free from any ſuch Charge, 1 
ſee no Inconſiſteacy between his Evidence, and 
that which was given for the Priſoner. But as to 
that Suggeſtion, that the Priſoner's Wife has been 
about in his Neighbourhood, I don't ſee any thing 
of that proved. 1 

As to the Fact, he ſays, he came up Drury- 
Lane half an Hour paſt 8 that rd he 


ſaw the Priſoner from the other Side the Way, 


with his Sword drawn ; that he was hollowing 
and waving his Sword; that the Guards coming 
up, he retired toward the Bulk; and that he 

ſhed at the Guards. The next Place he ſaw 

im at was a little from thence amongſt the Horſe- 
Guards; there he was waving his Sword, and 
crying, Damn all SacheverePs Enemies; I will 
fight them all; I will loſe my Life in the Cauſe ; 
Come on, Boys; and to that purpoſe: And 
that he did puſh at the Captain of the Guards. 
I think theſe Expreſſions carry a Face of Mad- 
neſs, or great Drunkenneſs ; no body in his right 
Senſes would think himſelf fit to fight all is 
Enemies, and call to them to fall on, when at the 
ſame time he ſtood ſingle, and there were none to 
fall on. | 

L. C. J. He did not ſay there were none: He 
ſaid they were not * N | 

Mr. Darnell. I aſked whether any body was 
near the Priſoner when he uſed that Expreſſion 
and he ſaid they were divided. 

L. C. J. Call him again, and ſee if he ſaid fo. 
What ſay you? Did he ſtand ſingle and alone, 
and all the reſt at a Diſtance ? 

' Orrel. No; I ſaw him at the Head of a ſmaller 
Body juſt at the Kennel in Long-Acre : I went and 
= to him, and puſhed him back; and then 

was a greater Number. 
Aaaa Mr, 
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Mr. Darnell. J aſk, When he puſhed at the 
Captain, was there any body cloſe to him? 

Orrel. There were ſome before him; but they 
did not keep ſo cloſe to him. 

L. C. J. Where was it that you ſay he called 
to them to fall on? | 

Orrel. At the End of Long-Acre. 

I. C. J. Now were there any others coming 
up, or following him ? 

Orrel. A great many were cloſe to him then; 
but he advanced farther than they would follow 
him, 

Mr. Darnell. My Lord, I ſay, this Expreſſion 
did ſpeak a Madman, or a Man out of his Senſes 
in Drink; but the Subſtance of what he ſaid was 
only, That he was for Sacbeverel, and would 
die in the Cauſe, Ruſſe/l, one of the Horſe- 
Grenadiers, ſays he ſaw him there with his 
Sword ; and that he got in behind, and was be- 
tween the Horſes: So that he muſt come in 


among the Horſes by accident; if he had been 


_ reſiſting the Guards, doubtleſs he would have 


been at the Head of them, and not have got in 


between them : So that he could not be then re- 
ſiſting them, but come there for' Shelter, rather 
than to reſiſt them. The third is Soutberland : 
He ſays, he ſaw the Priſoner hollowing for Sa- 


cheverel, and in a little time loſt Sight of him, 


and ſaw him afterwards at the End of Long- 
Acre; and that no body was then with him. 
Richardſon ſays he knows him, and ſaw him talk 
to the Captain of the Guards ; and it would have 
been 45 K to have produced the Captain, to 
give an Account what paſſed between them, to 
know whether he was encouraging the Mob, or 
defending the Guards. The Diſcourſe that paſſed 
between 3 we think, would have been ma- 
terial: But we think it is an Evidence for us 
that it was not what is repreſented; for if it 
had been ſuch a Diſcourſe, the Captain would 
have ordered him to be ſecured: Therefore we 
think it looks as if the Captain did not take him 
to be concerned in the Matter. They do not 
pretend to ſhew that he was at any of the Meet- 
ing-Houſes; that he was inſtrumental in pulling 
them down; that he had any Part of the Mate- 
rials; that he had any Enſigns or Banners: 
But the firſt Account they give of him was about 
half an Hour after Eleven; and then moſt, if not 
all, the Miſchief was over: So that all they can 
ſay is, That he came in at the latter End of it. 
As to our Caſe, we will ſhew that the Priſoner 
is in his Employment a Bailiff; at the Time that 
is mentioned, we have a good Account to give of 
him all the Day long: In the Morning about 
Nine, he had Buſineſs to arreſt one, and ſent for 
one Amos Winch, to fetch a Marſhal's Court 
Writ to arreſt the Man in Hatton-Garden : About 
Eleven the Plaintiff and Defendant met together 
at the Crown in Chancery-Lane, to end that Mat- 
ter: At Twelve he went from thence to the Sa- 
voy z after that he went to one Grove's, that 
keeps a Brandy- Shop; and thoſe of his 3 
ment give themſelves a great Liberty in drink- 
ing; and there he ſtaid a-while. From thence 
he went to the Hor/e-Shoe Tavern; and then re- 
turned to the Brandy-Shop again. About Nine 
he went to his own Houſe when he came thi- 
ther, there was other Buſineſs required him to 
abroad; for Mr. Broad the Bailiff had ſent 4 
him to the Tavern in Covent-Garden ; 


and there he ſtaid till Eleven, He was ſo much 
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in Drink, that as he was going home to Bed, he 
was met in the Street; -and offered a Chair : But 
before he got into the Chair, the Mob were got 
together; and they ſeeing him ſo much in Drink, 
made Sport with him; and he did expreſs him- 
ſelf for Sachevgrel, as every body was forced 
to do. After they had uſed him thus, they put 
him into a Chair, and carried him home. He 
was in ſo ſad a Condition with Drink, that it 
was apprehended he would have died; his Wife 
and thoſe about him were forced to ſend for a 
Phyſician ; accordingly they ſent for one Plaxton, 
and he let him Blood; which was done before 
Twelve o' Clock: And he continued thus ill 
all the next Day. This will ſhew that he was 
not in the original Intention; that he came ac- 
cidentally at Eleven, or half an Hour after; 
and then the whole Tranſaction was over: And 
however he might behave himſelf through that 
Exceſs of Drink, yet they tnuſt offer ſome Evi- 
dence that he was in the Intention or Execution 
of that Deſign; for the Aſſault made on the 
Guards is barely an Aſſault, and can't be Ip. x 
Treaſon. If he did no more when he met the 
Guards, but draw his Sword to- defend himſelf 
inſt the Horſes that were coming ſo near him; 
if he did retire, and only puſh at the Horſes 
that will be no manner of Offence ; if he did 
miſbehave himſelf, by Reaſon of the Exceſs of 
Drink, and offer to puſh at a Man, if he had 
killed him, it had been Murder; but it could not 
have been High Treaſon. When we have proved . 
our Caſe, we will leave it to your Lordſhip and 
the Jury, and hope there will be no Evidence to 
convict us. 3 | 

L. C. J. I would aſk where that Captain is? 

Richardſon. He is in the Country: He mar- 
ried a young Lady lately, and is gone into the 
Country. | 

L. C. J. When did you ſee him? 

Ricbardſon. Not this Fortnight. 

Mr. Major. My Lord, the Offence which the 
Priſoner ſtands charged with is a great Offence, 
Treaſon, in levying War 
againſt her Majeſty; the Puniſhment, if guilty, 
will be the moſt ſevere; therefore we hope the 
Gentlemen of the Jury will expect plain, poſi- 
tive, and direct Proof, and will not be guided 
by private Opinion, Preſumption, or Probability. 
My Lord, I beg Leave to conſider how far the 
Evidence given will affect the Priſoner, as to 
the Crime he is charged with. The Treaſon they 
have given Evidence of is, an Intent to pull 
down Meeting-Houſes in general : It is not pre- 
tended that the Priſoner was concerned in that, 
or was at any of the Meeting-Houſes; but onl 
they would prove him guilty, by aiding and al 
ſifting thoſe Perſons that were concerned in that 
Fact. Now it will not be pretended, that all 
that, were preſent where thoſe Mobs. were are 
guilty of this Crime: Many were there out of 

urioſity, many by Accident, many paſſing-alon 
on their Occaſions ; which we fay was the Cate 
of the Priſoner : It can't be imagined” that thoſe 


' Perſons that appeared there ſingle were enga 


in the Deſign. We ſay, There was no Refiſt- 
ance made by him to the Guards; that he ſe- 
conded no body, nor did any body ſecond him : 


And when he came to the Guards, if he had ap- 
peared to be a Leader of the Mob, he was then 


in their Power, and they might have ſecured him. 
One of the Officers of the Guards ſpoke to 1 * 97 
but 
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what paſſed don't appear: If this Fact had 
—— at any other Place where he had hap- 


ned to meet the Guards, and he had aſſaulted 


them; that Fact in itſelf conſidered, would not 
have amounted to High Treaſon. As to the 
Place, that it was near where the Mob was ga- 
thered together, that wifl be accounted for, be- 
cauſe it was in his Way home, and near the Place 
where he lived. They take Notice of ſeveral 
Expreſſions he made ule of at that Time; of of- 
fering to fight the Guards, and damning Sache- 
verels Enemies, and the like; we think theſe are 
ſuch Expre ſſions as might be expected from a 
drunken Man, a Man in the Condition he was 
in; and. it. don't. appear to be in Aid and Aſſiſt- 
ance. of that Fact, which thoſe tumultuous Per- 
ſons were about. It don't appear that he was 


privy to it, and the Matter was over before he 


came. We ſhall give an Account of his coming 
to the Place where the Guards were; that he 
was not among the People, but coming in his 
Way home. And if it appears not to be done 
in Aid of that traiterous Deſign, and of thoſe 
Perſons that: were concerned in it, it will not be 
Treaſon: For a: Man to be ſingly flouriſhing his 
Sword when he was in the Power of the Guards, 
it ſhews the Action of a Man not in his Senſes; 
and that is a more probable Account of the Mat- 
ter, than that he did it in Aid of thoſe traiterous 
Perſons. So. that if that be only doubtful, and 
the Fact is not levying War; if it be only doubt- 
ful, and is le of being conſtrued the one 
way or the other; yet in the Caſe of Life the 
Jury will, in favour of Life, incline rather to ac- 
quit than condemn, We will call our Witneſſes, 
and hope to give you Satisfaction that he is not 
guilty of this Crime. 
Then Amos Winch was fworn. 

Mr. Darnell. Give an Account to my Lord, 
and the Jury, Whether you remember Mr. Pur- 
chaſe any where, the Firſt of March laſt? And 
when you ſaw him firſt ? 

Winch. He call'd on me, between Eight and 
Nine in the Morning, to go with him, to exe- 
cute a Writ: I went with him, and we took the 
Perſon. 

I. C. J. I will not hinder you from taking 
ur own Method, if you think it will be of an 
Uſe, to ſhew where he was all Day. | 

Mr. Darnell. It may be inferr'd from that Evi- 
dence, that he was not concern'd in the Deſign. 

L. C. J. Then you would make uſe of it to 
ſhew, that he was not in the Deſign all the Day, 
but to make his coming there — ? I don't 
find that the Queen's Council ſay he was at any 
Conſultation. | 

Mr. Darnell. Pray give an Account, when he 
firſt came to you, and when you 2 . 

Winch. He came to me in Sheer-Lane, to go 
with him to execute a Writ; and it was between 
Eleven and Twelve when they paid the Money, 
and then he went away with the Plaintiff. 

Mr. Att. Gen. Are you acquainted with the 
Priſoner ? | | 

Winch. Les; very well. ne” 

Mr. Au. Gen. What Profeſſion is he of? 

Winch. He is an Officer to the High Bailiff of 
Weſtminſter. | 

Mr. Att. Gen. Who is he an Officer to ? 

Winch. To Mr. Huggins. | low 

Then Cornelius Johnſon war ſworn. 

Mr. Darnell. What Time of Day did you ſet 

Purchaſe upon the Firſt of March laſt? 


er Higb Trab. 
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Jobnſon. I was with him between Eleven and 
Twelve, at the Crown in Cbancery- Lane. 

Mr. Darnell. How long did you ſtay ? 
Jobnſon. From thence we went into the Strand; 
and I parted with him at the Savoy. 

Mr. Darnell. What Time of Day? 

Jobnſon. About half an Hour after Eleven. 
Mr. Darnell, Who was he going to at the 
Savoy ? | 

Jobnſon. I don't know to whom. 


Then Benjamin Holden was ſworn. _ 
Mr. Darnell. Pray give an Account what Time 
"= was with the Priſoner on the Firſt of March. 
a 


Holden. Mr. Jobnſon was going towards White- 
ball, ſo we went all three together; and Mr. 
Purchaſe called on one that owed him ſome 
Money, but he was not at home; but, ſays he, 
I will find him out; but he did not meet the 
Man, ſo we went to drink a Pint of Wine, and 
we agreed to dine together, at Two o'Clock, in 
Chancery-Lane, which we did ; and after Dinner, 
ſays I to Purchaſe, Here is a ſad Noiſe and 
Rout, no Buſineſs is to be done, let us fit, and 
ſmoke a Pipe; ſo we fate till Four O'Clock. 
Says I, Where are you going? I am going home, 
ſays he; but inſtead of that, he went to Groves 
Brandy-Shop; at Long-Acte ; there he went and 
drank. | * 
L. C. J. Did you go with him? 
Holden. No; but he ſaid he would go there. 
L. C. J. How do you know what he drank? 
Holden. Grove's Man told me ſo. 
L. C. J. What time did you meet him again 
_ you had parted with him going to White- 
all ? © 
Holden. It wis about Two, 
L. C. F. And what time did you part with him 
to go there? 
Holden. It was nigh Twelve o'Clock. 
Mr. Att. Gen. About Four, you ſay, you 
__ him to ſmoke a Pipe; What did you ſay to 
im? 
Holden. Says I, There is a great Noiſe about; 
there is no doing Buſineſs. 
Mr. Att. Gen. What did you mean by that 
great Noiſe ? | 
Holden. 1 meant, about Dr. Sacheverel; there 
was a great Noife about the Temple. 
Mr. Att. Gen. Was the Mob up then ? 
Holden. No. 
Mr. Att. Gen. But he would not ſtay with you 7 
Holden. No, he ſaid he would go home. 


Then John Lane was ſworn. 

Mr. Darnell. Do you live at Grove's? 

Lane. Yes. 
Mr. Darnell. What time of Day did Purchaſe - 
me to your Houſe ? 

Lane. A little before Four o'Clock ; and he 
drank with my Maſter till paſt Five. My Maſter 
gave him a Bufineſs to dun a Gentleman, and 
then they went to the Hor/e-Shoe Tavern and ſtaid 
there till Eight; then he came back again, and 
drank with us, and was very drunk. 

L. C. F. When he went to the Tavern, how 
long did he ſtay there? | 

ne. Two Hours. - 

L. C. J. How do you know? | | 

Lane. 1 am ſure of it; the Man of the Houſe 
will witneſs it, PP Oe 1 
r. 
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Mr. Darnell. How long did he ſtay at your 
Houſe ? 

Lane. He ſtaid there, and about the Door, till 
half an Hour after Eight. 

Mr. Darnell. Where did he ga then? 

Lane. He went homewards, I ſuppoſe. 

L. C. F. What did he do about the Door ? 

Lane. He went to the Door, and drank there 
with ſome Men. 
IL. C. J. Who were they? | 

Lane. One Adlon, and Gering, two Officers. 


| Then Dupper was ſworn. 

Mr. Darnell. Do you remember that the Pri- 
ſoner came to your Houſe the Firſt of March laſt, 
with Mr. Grove ? 

Dupper. Les. 

Mr. Darnell. How long did he ſtay ? 

Dupper. I believe he was there about two 
Hours. | | 

Mr. Darnell. What time did they come in ? 

Dupper. In my Opinion, it was about Five or 
Six o Clock. : 

Mr, Darnell. How long did they ſtay? - 

Dupper. They went away a little before Eight, 
to the beſt of my Knowledge. | 

Mr. Darnell. Were they there all that while ? 

Dupper. Yes, they were, upon my Oath. 

Mr. Darnell. Did the Priſoner and Grove go 
away together? 

pper. Upon my Oath they did. 


L. C. J. What time did the Mob begin that 


Night? 

Dupper. I did not mind. 

Typen Sarah Roch was ſworn. _ 

Mr. Darnell. Did you ſee the Priſoner at Mr. 
Groves? | 
Roch, I was at Mr. Grove's, when Mr. Pur- 
chaſe and he came back from the Tavern: I ſaw 
him in Drink, and deſired him to. go home. I 
was half an Hour in the Shop; when he was 
there, he was very much in Drink, and at laſt he 
went home along with me. When he came home, 
he ſent for two Pots of Ale, and was at home 
half an Hour, and there came a Porter from a 
Tavern in Covent-Garden, to let him know ſome- 
body wanted him there, and he took Coach to go 
there. 

Mr. Darnell. What Time was that? e 

Roch. It was about half an Hour after Nine. 

Mr. Darnell. Lou ſay he went in a Coach, 
Was he in Drink then? "TE 

Roch. Yes. | 

Mr. Darnell. Did any body go with him ? 
Roch. Yes, Mr. Loveday. 

Mr. Darnell, Why did he go with him ? 

Roch. His Wife defired Mr. Loveday to go 
along with him, becauſe he was ſo much in Drink, 
and to bring him home again. | 


Then Thomas Loveday was ſworn. 

Mr: Darnell. Give us an Account when you 
ſaw the Priſoner that Night. . 
Loveday. I went home with him about Nine 
o' Clock, and he ſent for two Pots of Drink, 


and while we were drinking them, Mr. Broad 


ſent for him to a Tavern in Covent-Garden. . His 
Wife, at firſt, would not have had him go, but 
I ſaid, It may be Mr. Broad had Buſineſs with 
him; ſo ſhe deſired me to call a Coach, and to 
go with him, and to ſee if Mr. Broad was there; 
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ſo I went with him to the Tavern, and left him 
there, and came home. | 


Then Jacob Broad was ſworn. 
Mr. Darnell. Did you ſend for the Priſoner that 
Night that the Mob was ? 
Broad. I have known him ſome Tears: I hap- 
pen'd to have occaſion to have ſome Goods ap- 
iſed, which I had taken in Execution : I ſent 
or Mr. Averell and Mr. Holloway to appraiſe 
them ; and when they had appraiſed them, I de- 
ſired them to go to ſome Houſe, and give me an 
Inventory; then we agreed to go to the Cro/5- 
Keys Tavern; this was about halt an Hour after 
Seven, I left them there, making up their 1n- 
ventory, and went to a Coffee-Houſe hard by : 
There I heard of a Gentleman, that was to be in 
that Tavern, whom I had a Warrant againſt, for 
two Hundred-Pounds : I had no body with me; 
I went to the Tavern, and then it was half an 
Hour after Eight ; fays I, I have no body with 
me, I will ſend-for Purchaſes He came to me in 


a Coach, much in Drink; ſays I, What do you 


come to me for, fuddled?, You are not fit to go 
about Buſineſs: I will not go again, ſays he, un- 


- leſs, you will give me a Coach; and a Pint of 


Wine. I ſaid, it was needleſs, I had rather give 
him a Bottle another Time; but I did give him 
a Pint, and he ſtaid *till between Nine and Ten. 
Mr, Averell had occaſion to go away, and he left 
the reſt of us, He was much in Drink, and 1 
could not get him out of the Room. When he 
is ſober, he is a very civil Fellow, but when he 
is drunk, he is quite mad. About Ten, I took 
my Leave of Holloway, and went over Covent- 
Garden with him; he hung upon me, and was 
very troubleſome; I bid him take a Coach; ſays 
he, It is a mobbing Night, I will ſee you home : 
Says I, You ſhall not ſee me home: Says he, I 
will call a Chair for you, for you are drunk; 
though I was as ſober as I am now. He call'd a 
Chair, and to humour him, I went into it; Now, 
ſays I to him, pray do you go home: Now by 
that time, I believe it was within a Quarter of 
Eleven, or thereabout. After I left him, I had 
not been at home above an Hour, but I had 
News brought me that he was beaten, 'and uſed 
very ill, and carried home very bad; and this is 
all I know of the Matter. 
Mr. Major. Where did you part with him ? 
Broad. It was in Bridges-Street. 
Mr. Major. Did you ſee which way he went? 
Broad. I did not ſee which way he turn'd, but 
it was about Eleven o'Clock, and he told me, he 
would go directly home. | 2 
L. C. 7. Was the Mob up in Drum -Lane, 
when he came to you? | 
Broad. When we were in the Tavern, the 
Maſter of the Houſe came and told us, that Mr. 
Burgeſs's Meeting-Houſe was pull'd down, and 


burning; and that they had begun to pull down 


another. This was about Ten o'Clock. 
** J. Where is his Houſe? 
road. In Drury-Lane, a little way from Long - 
Acre. | 
L. C. J. Then after you parted with him, he 
muſt go through the Mob. Now you, who were 
as ſober as ever you were in your Life, and ſen- 
ſible how bad he was, muſt have taken ſo much 
Care as to conſider, which way he was to go 
home: How comes it to. paſs, you did not fee 


him home? 0 


= = * 
= 


* 
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- Broad. My Lord, I would have ſeen him 
home, but I am not a Man that engage myſelf in 
Mobs, for thoſe of my Employment generally 
ſuffer in Mobs; I avoid them if I can; and if I 
meet them, I give them all the. good Language I 


can. | 
L. C. J. But there is another way you might 
have ſecured him from the Mob, for I ſuppoſe 
he was well diſpoſed to have ſtaid longer at the 
Tavern. | f | | 
Broad, Yes; but I did gueſs, that at Eleyen 
o'Clock thoſe Mobs are generally over; and be- 
fore we came out of the Houſe, we heard the 
Guards were abroad, and I gueſs'd he might go 
home ſafely the Way he was to go. 
oy GT: You have given another Reaſon why 
ou ſhould take care of him, becauſe he was trou- 
jeſome in Drink, and was a Bailiff, and liable to 
be affronted z therefore you ſhould have taken 
care of him. | af art” 
Broad. I believe, if it had been another Night, 
I might; but if I had gone with him, then I 
might have been in the ſame Condition with him: 
{ don't know but I might have been forced to ſay 
ſomething or other, to ſave myſelf from the Mob. 
Purchaſe. My Lord, the Meeting-Houſe is 
as" near my Houſe as it is from hence to your 
Lordſhip ; at a back Window I can hear them 
preaching. 


Then Mr. Bembridge was ſworn. 

Mr. Darnell. Pray give an Account of what 
you ſaw and obſerved of the Priſoner, that Night 
that the Mob was up. 

Mr. Bembridge. My Lord, I was at an Oil- 
Shop, at Long-Acre End, with ſeveral others, 
about Eleven o'Clock, when the Guards came 
and diſperſed the Mob that were there, When 
they had been, there a Quarter of an Hour, or 
thereabout, the Priſoner came to the End of 
Long-Acre, and ſtood there, by himſelf, and no 
body near him. One rode up to him, and talk'd 
to him ſome time; they had not talk'd long, be- 
fore two more rode up, and fell upon him, and 
drove him a few Doors; he retired, and there they 
left him. | 

L. C. F. Who were the others 
you in the Houſe ? | 

Mr. Bembridge. There was one Jefferies, who 
lives in Bloom/bury-Square, and a Watchman in 
Grays-Inn Paſſage, and one Mr. Cheekly : There 
was another Gentleman of the Temple, but I don't 
know his Name. | "EP 
I. C. J. What was your Buſineſs there? 

Mr. Bembridge. I was going home, 

Mob was there, and J got in for Shelter. 

L. C. J. Who did you ſee at the Fire, beſides 
the Priſoner ? "0 Teh 

Mr. Bembridge. There was no body there 


. | | 
L. c. J. When did you ſee the Priſoner firſt ? 
Mr. Bembridge. It was about Eleven. 


that were with 


Mr. 
NM Lee Tr and they had diſperſed 

r. Bembridge. Yes; they iſper 
the Mob. 

L. C. J. What do you mean by the Mob 2 
diſperſed ? Was the Street clear? Or were they 
the Sides of the Street? N | . 

Mr. Bembridge. Some of the Guards rode one 
way, and ſome another; and they drove the Mob 
be on. ale ined + 

C. J. Were none | in 
27 there din the 


Vor. VIII. 
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Mr. Bembrizdge: I ſaw done nearer than where 
the Guards had drove them to. 


I. C. J. You ſay you ſaw the Priſoner there; 
What was he doing ? 
Mr. Bembridge. Nothing at all. 
T. C. J. Had he his Sword drawn? 
Mr. Bembridge. No. 2 
1 5 C. J. When the Gentleman came up ſingle 
to hir, and they talk'd, had he his Sword drawn ? 
Mr. Bembridge. No. | it 
L. C. J. How long after that, before the other 
Gentleman came up? 
Mr. Bembridge. Inſtantly. | 
L. C. 7. When they came to him, what paſs d? 
Mr. Bembridge. They ſtruck at him. . 
L. C. J. What did he do? | 
Mr. Bembridge. I ſaw him do nothing, but re- 
tire back towards Long- Acre. 
Mr. Major. Was any Reſiſtance made by him 
to the Guards ? 9 


Mr. Bembridge. No. 


. Then Henry Avery was ſworn. 

Mr. Darnell. Pray give an Account what 
know of the Priſoner, the Firſt of March laſt z 
Whos you ſaw him, and in what Condition he 
was h 

H. Avery. I had been appraiſing ſome Goods 
for Mr. Broad; and after we had done, he aſk'd 
us, Where we would go to make up the Invens 
tory ? Says I, To the Croſs-Keys in Covent-Gar- 
den. When we had made our Inventory, Mr. 
Broad came in, and ſaid, He wanted Purchaſe. 
He ſent for him, and he came very drunk: Soon 
after, I was call'd out, and left them. All I know 


of him is, that he was very drunk : He came in 


a Coach. 


| Then John Holloway was ſworn. | 
Mr. Darnell. Were you at the Tavern, when 
Purchaſe came in ? = 

J. Holloway. 1 was one of the Appraiſers ; we 
went afterwards to the C- Keys, to make our 
Inventory. J * 

Mr. Darnell. What Condition was he in? 

J. Holloway. Very drunk. | 

Mr. Darnell. How 'ong did he ſtay ? +2] 
ot. og part of a Quart of 

ine. 

Mr. Darnell. What Time was it? 

J. Holloway. It was after Nine, when he came 
in; and TI believe it was after Ten, when he went: 
We came all away together. C: ' 

L. C. J. Where did you go? 

LC. 7. Where do'you he 

L, C. 7. ere do you live 

dl. - 

C7 


* bl 


3 ay. I live in St. Ann's, 
L. C. F. Where does Broad live? 


J. Holloway, He lives in St. Clement's. 


Then James Blanfield was ſworn. IN” 
| Mr. Darnell. Did you ſee Purchaſe that Night? 
And 4 n | WW 
F. Bi About a Quarter after Eleven, 
I ſaw him come up a towards the 
Fire, when the Guards were drawn up,' and the 
Mob were gone. | 3 
Mr. Darnell. Were the Mob gone, when he 
came to the Fires? 1 . 
J. Blanjield. Yes; except ſome old Women and 
Children, that were not concern'd. . 
Mr. Darnell. Who was with him? 


bbb 


J. Blau. 
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J. Blanfield. There was no body with him ; 
but he came to the End of Lom“ Acre, and had 
not time to ſtand there long, till one ſpurt'd up 
to him, and then he ſeem'd to lift up his Hand; 
to keep off the Horſe; and preſently, another 


ſtruck at him, but he retired towards Long-Acre, . 


and I could ſee no more of him. 78 
Mr. Darnell. Was his holding up his Hand, 
in your Opinion, any thing more than to defend 
himſelf from the Horſe ? 40 
FM Blanfield. I believe he had no Deſign; but to 
defend himſelf from the Horſe, and the Blow. 
Mr. Att. Gen. You ſay there was no Mob when 
you was there ? | 
F. Blanfield. No. 1 | . 
Mr. Att. Gen. Did you ſee his Sword drawn ? 


7. Blanfield. No: He lifted up his Hand, 


with his Sword in his Hand, but it was not 


drawn. | 
Mr. Thomſon. What Time was this? 


o' Clock. 

Mr. Thomſon. How much after Eleven? 

J. Blanfitld. I believe, about a quarter, or half 
an Hour. 

Mr. Thomſon. You ſay, the Guards were there, 
but no Mob. 

F. Blanſield. Yes, a few Women. 

Mr. Thomſen. What did the Guards do, if 
there was no Mob there ? 

J. Blanfield, They rode about to diſperſe the 
Women, and other People that were there. 

Mr, Thomſon. You ſay, they diſpers'd the Wo- 
men, and the other People there. What other 
People do you mean? 12 2 | 
FJ. Blanfield. People that I ſuppoſe were ſtaring 
on : The chief Mob were gone. 0p" 

Mr. Thomſon. When you ſaw Purchaſe there, 
there were ſome other People beſides the Women ; 
Was he not among thoſe other People, as you 
call. them ? 

F. Blanfield. He came up by himſelf, and no 
body with him. | 

Mr. Thomſon. Did he ſtand in the Street alone? 
-Or did he join thoſe other People ? 

J. Blanjield. There were no others to join with 

m 


Mir. Thome This Man plainly | contradicts 
- himſelf. 3 


Then Thomas Street was — 

Mr. Major. Did you fee the Pri that Night 
the Mob was up? NI 

T. Street. I am the Watchman that belong to 
that Part: I had gone my Round at Eleven, and 
coming into Long- Acre, I ſaw two or three Gen- 
tlemen riding er the Prifoner ; I ſtepp'd over 
the way, to ſee what the Matter was, and I ſaw 
one cutting at him; and he went to fave the 
Blow, but his Sword was not drawn, but he fell 
againſt a Bulk of a Door, at the End of Red- 
Lin- Cuurt; fo ſays one of the Gentlemen to me, 
Watchman, go and knock him down; ſo I ran 
after him, and overtook him: Who are you? 


fays I; ſays he, Street, it is I, 1 am drunk; the 


Guards have abuſed me, and cut at me: And fo 
ſieeing him drunk, I let him go. 
Mr. Major. What Condition was he in? 
T. Street. Very drunk, that he could neither 
ſtand nor go. * 
Mr. Darnell. Then you did not fee any Reaſon 
to knock him down? ; 


J. Blanßeld. Between Eleven and Twelve 


* 


T. Street. VL. 8 
Mr. Darnell. And being a Houſekeeper, you 
let him go. | 4 

Mr. Major. Was he heading the Mob ? 

T. Street. No; I ſaw a great many of the 
Mob bring a great deal of the Wood to the 
Fire, — almoſt all the Mob was gone before he 
+ Mr. Ait. Gen. You ſay he was fo drunk, he 
could neither ſtand nor go; and yet you ſay he 
went into Nei- Lion- Court; How far is that from 
Long- Acre? © on (OP, EY. 
T. Street. A little way. He was very drunk. 

Mr. Att. Gen. I find he was not ſo drunk, but 
he knew you.  _ _ | 8 

T. Street. Yes; but he reel'd very much. 

Mr. Major. What became of him afterwards ? 

T. Street, I don't know indeed, 

L. C. F. Does he live within your Walk ? 

T. Street, Yes. To PLUS a 

L. C. J. Why did you not ſee him home? 

T. Street. I was a little ſhort in that. © 

L. C. J. When you firſt had Notice of the 
Mob, what did you do? Sk | 

T. Street, | got up, and went my Round, at 
Eleven o'Clock. 

I. C. J. Your ordinary Rounds, as you uſed 
to do; but took no Notice of the Mob, did you? 

T. Street. No. < RG 

L. C. J. Did you not go among them, to per- 
—— 488 to go home, or —. * to the Con- 

e 

T. Street. There were Conſtables there preſent. 

L. C. J. Did you ſee any among the Mob you 
knew? | | 

T. Street, No, not one. 

Mr. Att. Gen. You knew Purchaſe, did you not? 

T. Street. Yes. | 

Mr. Att. Gen. And is he the 
knew there ? | 

T. Street. Yes, to my Knowledge, 
_ cg Gen. Did you take up any body t 

ight 

7 . Street, J aſſiſted our Conſtable, who took up 
ſeveral | 


L. C. F. What did you do with them ? . 
T. Street. We carried Seven to the Watch- 
Houle. | 7 
L. C. J. What Time was that? | 
T. Street. About Two or Three o'Clock in the 


Morning. | 


only Man you 


\ 


* 


Then John Cheekly was ſworn. . 
Mr. Major. Did you ſee the Priſoner that 
Night the Mob was in Drmy-Lane? And in what - 
Condition was he? L | | 
J. Cheekly. My Lord, I had been at the Fleece 
Tavern, and going up Drury-Lane, near the 
Caftke Tavern, I met a great many of the Mob: 
They ſaid they had been pulling down a Meet- 
ing-Honſe near Long-Aere, and —— I faw 
the Guards coming down very faſt.” When the 
Mob were di „I faw the Prifoner comin 
with his Sword on his Arm : — an - 
cer rode up to him, and the Priſoner held up his 
Sword in the Scabbard, to keep off the Horſe, and 
Blow from him. The Gentleman rode up to him 
ain, and then the Priſoner did the ſame again. 
ith that another rode up to him, and then he 
went off towards Long-Acre. © 
Mr. Thomſon. What was he doing, that made 
the Caprain ride up to him ? f 
| J. Cheekly, 


» | "> 
- 


bd - 
{ Mota 9 þ | 
7. Chetkly. He was ſtanding in a reeling Po- 
ſture, very drunk: When they drove him to the 
Bulk, it was as much as he could do, to keep 
himſelf os x | 
Mr. Thomſon. But the Queſtion is, What he 
did that made them ride up to him ? 
J. Cherkly. Hg did nothing at all. 5 
Mr. Tbomſon. Did you not ſee him huzza, or 
A6uriſh with his Sword? 
J. Cheekly. No. 3 
man. What o' Clock was it then? 
- F. Cheekly. A few Minutes before I came there 
J aſk'd the Watchman, What o'Clock it was © 
And he told me, it was half an Hour paſt Eleven ? 
L. C. F. Where do you live? | 
J. Cheekly. In Ruſſel-Court. © 
L. C. F. What are you? | 
J. Cbeetiy. I belong to the Sea; I have been in 


the Queen's Service. . 


L. C. 7. What Ship do you belong to? 

J. Cheekly. I was paid off laſt October, and am 
now waiting for Preterment. I have been a Vo- 
lunteer, with the Queen's Letter, ſeven Years, 

and a Midſhip-man. 


Then Plaxton was ſworn. 

Mr. Darnell. What do you know of the Priſo- 
ner at the Bar, that Night the Mob was? Was 
, you ſent for to him ? | 

Plaxton. I was ſent for out of my Bed, between 
Twelve and One, to 'let him blood : He was not 
very well : He had been abroad, and came home 
in Drink ; and his Wife ſuppoſed he had had 
ſome Hurt, and ſent to me, to bleed him, for 


fear of any Misfortune. | 


PPꝰiben John Brooks was ſworn. | 
Mr. Darnell. What do you know of the Priſo- 
ner that Night ? 


F. Brooks. My Lord, I know nothing of this 
Buſineſs; but 1 never knew any thing, but that 
he behaved himſelf very well, while I knew him. 

Mr. Darnell. My Lord, we have a great many 
Witneſſes ro his Reputation, but we will not 
trouble your Lordſhip with them. We have done 
with our Evidence. 

an. My Lord, we deſire to aſk a Queſtion 
or two of el and Richardſon. 


" Then Richard Ruſſel was call'd again. 
Juryman. Lou was ſpeaking of the Priſoner's 
coming down with his Sword flouriſhing, What 
time was that ? 
* It was ſoon after we came to Drury- 


Furyman, How ſoon was it after you came? 

22 It was immediately: We had rode but 
once round the Fire, and he came as if he came 
from Holboru- wards. 


. Was the Mob all away at that 
— 
Ruſſel. No. 


3 long was it before they were 
Neff. Ir was about a Quarter of an Hour. 


. Can you judge what time it was ? 
2 muſt be about Eleven, as near as 1 
ad LI. Onk Are you fure he had his Sword 
wn 6 


Ruſſel. Les; he flouriſh'd it, and made 
Puſhes at us. leaks 


for High Treaſon. 


. * —_— 
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L. C. J. When he came in this manner, were 
you marching ?, Or did you ſtand with your 
Horſes drawn up to the Wall? © . 
Ruſſel. We were ſtanding with our Horſes 
drawn back to the Wall. | 
Mr. Soll. Gen. Which way did he come from? 
Ruſſel. He came the way from St. Giles's. 
Mr. Soll. Gen, Then he came from towards 
Holborn. That clears it. The other time, when 


he came up the Lane, was after they were dif- 
perſed. 


or between him and the Strand ? 

Ruſſel. He came from St. Giles's, and we were 
between him and the Strand. | 

Mr. Thomſon. How long did you ſee him firſt, 
before the Mob were diſperſed ? Wn 

Ruſſel. About a Quarter of an Hour. 

L. C. J. You ſay you march'd round the Fire, 
and as you went of one Side of the Fire, they 
went of the other. 

Ruſſel. Yes, my Lord: And afterwards we 


were drawn up of one Side of the Fire, and the 


Guards of the other. 


L. C. 7. When they were quite diſperſed, 


where did ou march then ? 
Ruſſel. To St. Giles's, and ſo to Holborn. 


- Then George Richardſon was calPd again. © 
6 55 J. What time was it that he thruſt at the 
cer 


Richardſon. It might be about Eleven o'Clock, 


but I can't tell poſitively. 

L. C. F. How ſoon was it after you came to 
the Fire 
Richardſon. It was preſently after I came up. 

Mr. Att. Gen. What Time did you come from 
Whitehall ? N 

Richardſon, Something paſt Ten; and we 
could not march faſt, becauſe we had the Foot 
before us. | 

L. C. J. Did you ſee him as ſoon as you came? 

| Richardſon. No; there was a great Crowd of 
People; I rode among them, and as I came back, 
I ſaw him of the other Side: Captain Hen/brough 
ſpoke ſomething to him, but what I know not; 
and then he made a Paſs at the Captain, and I 
ſtruck down his Point. | 

Purchaſe, I deſire to know which Hand I had 
my Sword in? | 

Richardſon, I can't tell that. 


Mr. Att. Gen. Are you ſure you ſaw his Sword 


drawn, and the Thruft:made at the Captain ? 
Richardſon. Yes, I am. 


Then Southerland was call'd again. | 
L. C. J. Can you tell about what Time it way 
that he was flouriſhing his Sword ? | 
Southerland. Tt was half an Hour after Ten, 
when we came from Whitehall; and, by the beſt 
Calculation I can make, it was about half 


Hour after Eleven, when I faw him flourifh- _ 


ing his Sword. I aſk'd him, Are you encouraging 
the Mob? He anſwer'd me, Are you agai 


Sacheverel? And then I lifted up my Hand at 


him. 

L. C. F. Where was he then? 

Southerland. This was above the Fire; and I 
ſaw him afterwards below the Fire. As I went 
to Captain Horſey for Orders, I caſt my Eye to 
the Corner of Lo- Acre, and there I ſaw him 
again, in the ſame Poſture. ＋ C 7 


L. C. J. Were you between him and Holborn, I pl 


* 
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L. C. 7. Are you ſure he had his Sword drawn 
in both Places ? be EL | 
Southerland. I am fure of it. "+ 
L. C. 7. How long might it be between the 
two Times you met him? _ 
Sutherland. A very little Time. 
Purchaſe, Which Hand was m 
Southerland. In your Left Hand. 
Mr. Thomſon. Was it immediately upon your 
toming into Drury- Lane, that you ſpoke to him? 
Southerland. Not immediately upon our coming 
there. 
Mr. Thomſon. How long did you ſtay at that 
Fire, before you diſperſed the Mob ? 
Southerland. It might be more than a Quarter 
of an Hour. - 


Sword in? | 


Mr. Darnell. We have done with our Evidence 
on both Sides. I beg Leave to make a few Obſer- 
vations upon the Evidence on Behalf of the 
Priſoner. We think, my Lord, though he is a 
Bailiff, (for there ſeems to be ſome Reflection 
caſt upon him for that Reaſon) yet we doubt not, 
but he will have the ſame Juſtice done him here, 
as if he were a Man of the beſt Eſtate : For what- 
'ever is determin'd as to this Man, may be the 
Caſe of any other, who may happen into the like 
Circumſtances ; therefore I beg 3 to obſerve, 
how far any thing is proved againſt him, that 
may make him guilty of High Treaſon. We 
think we have given a full Anſwer to all the Pre- 
ſumption, that he was engaged in the original 
Intention of pulling down the Meeting-Houles, 
or that he was aiding in the Execution of that 
original Intention. We think the Evidence on 
both Sides agree in this, That the Priſoner was 
not concern'd in the original Intention; and that 
he was not with the Mob, that purſued Dr. Sa- 
cheverel to Weſtminſter, and brought him back in 
Triumph, and then went to pull down the 
Meeting- Houſes : But the only Thing that is 
proved againſt him is, that after they were pull'd 
down, and after they were burnt, when the 
Guards were come, and they were diſperſing the 
Mob, then the Priſoner is ſo unfortunate to be 
found with his Sword drawn, hollowing, and 
aſſerting the Right of Dr. Sacheverel, and that 
he would ſtand by him, and encouraging the 
People to do ſo, This is the moſt of the Evi- 
dence that can be againſt him : Then the Queſtion 
is, Whether this, ſingly, can make him Guilty 
of High Treaſon ? For if his Part in the general 
Intention be out of the Caſe, as it muſt be if he 
came after the Fact was committed, then the 
Queſtion will be, Whether a Man that comes in 
afterwards, by ſaying the worſt he can ſay, ſhall 

make himſelf Guilty of High Treaſon ? 
My Lord, we hope the Evidence on Behalf 
of the Queen is reconcileable with the Evidence 
for the Priſoner; and that the Evidence for the 
Priſoner ſhall be believed, that he only defended 
himſelf againſt the Guards that rode up againſt 
him: For Richardſon ſays, he did not ſee him 
when the Guards firſt came there ; and that 

ees with the Account that Broad gave; for 
he ſays, he heard the Guards were marching be- 
fore they came out of the Tavern. Blanſield 
agrees with the Evidence that Orrel gave: Says 
he, The Mob were diſperſed under the Eaves of 
the Houſes. Says Blanfield, At the time the 
Guards ſtruck him, there were People under the 


ſtruck at him, he only held u 


Houſes : But I don't look upon them to be the 
chief Mob, but vnly ſome Women and People 
looking on, And then the Queſtion is not whe- 
ther his Sword was drawn or not, but. on what 
Occaſion, and what his Deſign was in drawin 
it. Our Witneſſes ſay, that when the Guards 
ck - his Hand to de- 
fend himſelf; and that might Piche the Horſe; 
and he being angry at it, ſpurred up and ſtruck 
him. It is natural to think the Guards ſhould 
ride up to thoſe that were ſtanding in the Street, 
and enquire who they were. I don't depend 
on the Circumſtance of his being in Drink, that 
it is any Excuſe; for then if a Man has ſuch a 
Deſign as this, he may eaſily pretend himſelf to 
be in Drink, and he will give himſelf Drink 
enough to encourage himſelf to do ſo bold an 
Act: But the uſe we make of it is to ſhew, that 
he had not any Intention in this. He had drank 


"himſelf too far for to have a Deſign of joining 


with any Party, or do any particular Thing. And 
my Lord Coke, in his Pleas of the Crown, where 
he is giving his Opinion what is levying War 
dgainſt the Queen, ſays, that the Act alone is 
not ſufficient to convict the Party; but the Mind 
is to concur in it. It is not barely doing an Act 
that is ſufficient to convict a Man; for he muſt 
do it with that Deſign. Indeed if a drunken 
Man ſtabs another, it is Murder; becauſe Ma- 
lice is r where ſuch a Fact is done. But 
in Caſe of High Treaſon there muſt be an Inten- 
tion proved in the Party that doth the Fact. If 
he was in that Condition at the time he came out 
of the Tavern, and did any thing by way of 
encouraging them, we hope it is not ſuch an 
Evidence againſt him as will make him guilty of 
any Part of. the Intention, if his Mind did not 
concur in it. 

Mr. Juſt. Tracy. My Lord Coke ſays, in the 
Caſe of Oldcaſtle, where he was ahi and- did 
the Fact pro timore; that ſuch an Act could not 
make him guilty. | 
Mr. Major. My Lord, we hope the Evidence 
is not ſufficient to induce the Jury to believe he 
was concerned in the general Intent to pull down 
the Meeting-Houſes; there is no Proof offered 
that he had any Intention or Part in that Matter; 
nor does it appear that he was privy to it. We 
have ſhewn where he was till the time he was 
met by the Guards. As for what was done by 
him then, it will not be pretended that barely 
aſſaulting the Guards is levying War; but it 
muſt be conſtrued to be an aiding and aſſiſting 
thoſe Perſons in that Intent to pull down the 
Meeting-Houſes. As for that, it don't appear 
he had any Part in it, but it was done before he 
came to them: Nay he could not be aſſiſting 
to the Mob; for before he came to them, the 
Guards were come down, and the Mob were ſoon 
after diſperſed. The firſt time that any Account 
is given of him is, when he came behind the Gre- 
nadiers. Now can it be ſuppoſed that any Man 
that intends to head the Mob would come among 
the Horſes, and that ſingly ? Whatever he ſaid, 
his Curſing and Swearing that will not make him 


criminal in this Caſe: It appears to be a thi 

that was accidental and done on a ſudden, anc 
was the 1 1 his Drink, and that which a 
Man that had no Intent of joining in the general 
Deſign might be guilty of, T5, 
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Mr. Att. Gen. May it pleaſe your Lordſhip; 
and Gentlemen of the Jury, we think that, not- 
withſtanding any thing that has been ſaid by the 
Witneſſes, or infiſted on by the Council; it is 
a plain Caſe that the Priſoner is guilty of the 
Crime laid to his Charge. They have called a 
reat Number of Witneſſes ; and I believe their 
| Amb in that is, that you ſhould take them 
by Tale, and not by weighing the Evidence and 
the Force of it; for I will be bold to ſay, as to 
all the Witneſſes that have been produced to 
prove him drunk, nothing which they have ſaid 
as to that Point can make any Alteration in the 
Caſe. As to the Witneſſes produced for the 
Queen, I don't find they pretend to ſay any 
thing in Diminution of the Credit of them; nor 
can they ſay that any one of them is likely to be 
biaſſed, or to be under a Miſtake ; only one of 
them that took him to be a Country Gentleman, 
when he proved to be a Bailiff, As Mr, Darnell 
ſays, God forbid that any one ſhould have harder 
meaſure becauſe he is a Bailiff, but that he ſhould 
have the ſame Juſtice as any other Man: But I 
muſt ſay, It is an eaſy Miſtake to take him for a 
Gentleman, when it appears by the Evidence, 
that one Bailiff can to the Tavern in his 
Coach, and the other go from thence in his 
Chair. The Council for the Priſoner have in- 
ſiſted, that our Evidence don't maintain the 
Charge; for they ſay this Riſing is not High 
Treaſon, if there were not a general Intent to 

Il down Meeting- Houſes : And we don't bring 

home, to make it appear that he was privy or 
conſenting to this Deligaz, but we deſire they 
will - conſider, the firſt Witneſs gives an Account 
that a Reſolution was taken on Tueſday to pull 
down Birgeſs's Meeting: By whom was that 
taken? It was by the Friends of Sacheverel that 
came hollowing with him, Who is it afterwards 
that pull them down? Thoſe that hollow and 
cry out for High-Church and Sacleverel. What 
did the Priſoner ſay when he was among them? 
Damn them, he was for High-Church and Sache- 
verel; he would loſe his Lite in the Cauſe. It is 
certain theſe Meeting- Houſes were pulled down, 
and that by thoſe People thus bled, and 
who cried out for Sacheverel, and were the 
Friends of Sacbeverel, and declared they would 
oppoſe all that were Enemies to him; and this 


M an cried out as loud as any of them. But we 


don't take it that it is neceſſary to prove, that 
every Man that was concerned in this Matter 
was originally in the Conſult and firſt Deſign 
but the Evidence gives an Account, that he join'd 
with them, he aſſiſted them. If drawing his 
Sword ; if flouriſhing it, and calling out to them 
td reſiſt the Guards, and puſhing at the Officer of 
the Guards, is _—_ ſurely there is ſufficient 
Proof againſt him. If a rebellious Number of 
People are got together, and a Man, that knows 
not of it at firſt, will join with them, and act 
with them, and that which they are doing is 
Treaſon, though he came in late of the Day, he 
_ muſt deſerve the ſame Reward as thoſe that came 
in early in the Day. 

There is one Thing. obſervable in this Caſe, 
that this Meeting-Houſe was not ſo ſoon de- 
ſtroy'd as Dr. Burgeſs's; for the Fire was almoſt 
out there, when the Waterman, who was convict- 
ed, hollow'd them to this Meeting; that it was 
burnt firſt, and then they came to this Fire, and 


that was much later. It appears he lives in the 
Vol. VIII. | 
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Neighbourhood of this Meeting - Houſe; for he 
ſays he can hear them into his Houſe: Now a 
Man that had been in the Neighbourhood of ſuch 
a Place, and had been a good Subject, if there 
had been a tumultuous Deſign to pull down part 
of his Neighbourhood, inſtead of joining with 
thoſe People, he would have endeavour'd to have 
hinder'd them from doing Miſchief; but inſtead 
of endeavouring to. prevent it, you find he joins 
with them, he draws and flouriſhes his Sword, 
and acts in it more than any other Perſon I have 
had an account of. The other Witneſſes are to 
give an Account where he was *till Five in the Af- 
ternoon, and thence *till Eight at Night; and 
afterwards he is ſent for by Mr. Broad, and with 
him he ſtays *till this Matter is tranſacted. The 
Places he has been at before, are the Ale-Houſe, 
the Brandy-Shop, and the Tavern: Are not theſe 
the proper Places to prepare thoſe that are to 
engage in theſe Sort of T hings? For whenever 
People go on theſe Attempts, it is neceſſary. to 
fortify themſelves by ſtrong Waters, and ſtrong 
Liquors, as he did. The Witneſſes that ſaw him 
there, and give an Account of him, ſome of 
them ſay, he only held up his Hand ; others 
ſay; he had a Sword in his Hand, but it was not 
drawn, and he held it up only to ſave himſelf 
from the Aſſault of the Guards. Now the ge- 
count you have is, that the Guards ſtruck with 
the Flats of their Swords, and you hear of no 
body kill'd, nor any great Harm done to any 
body; therefore it is not to be thought they 
ſhould, without Provocation, fall upon this Man, 
and attack him. As to the Exactneſs of Time, 
there is little Weight to be laid on it, for the 
whole Tranſaction don't take up above the com- 
paſs of two Hours. The Guards came out about 
half an Hour after Ten, and before Twelve the 
Mob was diſperſed. But that which you will 
take into Conſideration will be the Series of the 
Facts, and ſee how they ſtand. Orrel ſays, he 
ſaw the Priſoner with his Sword drawn, and 
flouriſhing it, and when the Guards came, he aſ- 
ſaulted them in the Manner you have heard; and 
they have ſaid nothing to impeach our Evidence 5 
what they ſay makes it appear he was there, and 
thus acting among them, 24 

Mr. Soll. Gen. My Lord, the Evidence given 
by the Priſoner, and the Defence made on his 
Behalf, is ſo far from giving any Anſwer to our 
Evidence, that it renders the Fact more probable 
than it was before : For they have proved, that 
he is a Man likely to be concern'd in ſuch an Af- 
fair z that he had been drinking all Day, and fit 
to engage in ſuch a Matter; and that he js 
troubleſome in his Drink; which are Circum- 
ſtances that ſhew the Inclination of the Man, and 
make it probable that he ſhould engage in this 
Matter. The Facts we take to be High Trea- 
ſon. They ſay on the other Side, it is not ſo; 
becauſe we muſt prove a general Intent to pull 
down all Meeting-Houſes, and the pulling down 
a ſingle one is not ſufficient. I will not now dif- 

te that Point with them; for that there was 
uch an Intention appears moſt plainly, by what 
paſs d that Night, by the ſeveral Meeting-Houſes 
that were pull'd down. -It was a general Inten- 
tion, or elſe they could not have gone through ſo 


many in ſo ſhort a Time: And it is not neceſſary 


to prove any previous Conſult, for the Act itſelf 
is Treaſon: Where the Intention is the Treaſon, 
there the Act muſt 8 that ſhows it. So 
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make him Guilty of High Treaſon, 
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it is in the Caſe of counterfeiting the Coin, no 
body will ſay there is any need to prove any De- 


ſign: That there was ſuch an Intention is plain, 
by what was committed; and any one that joins 
with ſuch a Number of People who are commit- 
ting Treaſon, is er Guilty with them. If 


he knew nothing of it till he ſaw them, yet if he 


joins with them in an Action that is Treaſon, he 
will be equally Guilty with them. They ſay he 
had not his Sword drawn; that he was going 
home, and he only lifted up his Hand, with his 
Sword in his Scabbard, to defend himſelf. But 
that Evidence don't interfere with what is offer'd 
on Behalf of the Queen; or if it did, yet we 
think our Evidence is of greater Credit and 
Weight than what they offer : For they that en- 
couriter a Man who has his Sword drawn, can 
never be miſtaken, but deſerve more Credit than 
thoſe that are only paſſing by, and have no 
Danger from, or Concern with him ; but this is 
all conſiſtent, for Ruſſel, and thoſe who ſay his 
Sword was drawn, ſay, he came from St. Giles's 
way ; the others ſay, it was after the Mob was 
diſperſed ; and that he came up the Lane; and 
that he went off by Long-Acre, and they ſaw him 
no more. Now, ſince no body ſaw him home, 


he might go that way, and afterwards come down 
and join the Mob, in the Manner the Soldiers 


have told you, and then he might be driven off, 
and come ſome way round again, with his Sword 
in his Scabbard : And theſe muſt certainly be dif- 
ferent Times, for thoſe who ſpeak of his Sword 
being drawn, ſay, it was when he came from 
Holborn, and they that ſay his Sword was in his 
Scabbard, fay, it was'when he came from the 
other way, and then there can be no Contradicti- 
on between the Evidence. And we take it, the 
Law is as plain as the Fact, and that it is High 
Treaſon. | | 
Mr. Thomſon. My Lord, I would ſtate the Ob- 
jection in the outmoſt Latitude; and yet, with 
Submiſſion, the Facts proved on the Priſoner 
They have 
inſiſted, that there was no previous Intention in 
this Man, to pull down theſe Meeting-Houſes ; 
that at that time he was in Drink, and not capable 
to have any Intention of doing any particular 
Act whatever, and that to the aiding and aſſiſting 


Menus muſt be rea; and that he came when the 


Meeting-Houſe (the Materials of which made 


the Fire in Drury-Lane,) was pull'd down, and 
all was over, and ſo neither in the firſt Deſign, 


nor aſſiſting at the Execution of it; This, my 


Lord, I take to be the Strength of their Objecti- 


ons. As to the previous Intention, that is not 


| neceſſary to be proved, and has been ſo lately de- 
termin'd, that I need not trouble your Lordſhip 


to repeat any thing about it. If a Man joins in 
an Undertaking of this Kind, which was general, 


though he comes by Accident, it makes him a 


Principal in that Matter. 
make uſe of his Drunkenneſs, to excuſe him from 


Then they would 


his aſſiſting in the Deſign ; they ſay, if he had 
not his Senſes, he could have no Intention, even 


to aid or aſſiſt any Deſign, Thoſe Gentlemen 


know very well, that Drunkenneſs is no Excuſe 
for any Act whatever: If a Man does deprive 


- himſelf of his Senſes, and commits a Fact that 


would be a Crime in a Man not in Drink, it ſhall 
be conſtrued to be his Act, as much as if he had 
his Senſes. Beverly's Caſe, in the 4th Report, is 
expreſs in that Point. Then they ſay, the Meet- 


% 
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9 Annæ; 
ing Houſe was pull'd down before, and he came 


when all was over. 


they are not miſtaken in that Fact; for the Fite 
was burning when he came, and the Mob about 
it; they were then burning the Inſide of that 
Meeting Houſe, which they had pull'd down; 
and if they had not been diſperſed, in all proba- 
bility would have gone on with their Deſign; 
and he was there when the Guards were endea- 
vouring to diſperſe them, and prevent their going 
on to do further Miſchief, and he oppoſed them. 
They ſay, there was no Reſiſtance made by the 


Mob, they were quiet; but this Man did reſiſt, 


he puſh'd at the Horſes, and at the Men, if you 
will give Credit to the Witneſſes; and he did as 
much as was in his Power, to animate and encou- 
rage the Mob to reſiſt: By his Expreſſions, and 
his Actions, he endeavoured to hinder the diſ- 
perſing of that Mob, who were executing a trea- 
ſonable Deſign. That is the aiding and aſſiſting 
of them, which is his Crime. Then they ſay, he 
was there accidentally, and fell in as he was going 
home quietly. I take that to be otherwiſe on the 
Evidence; for however he might be left by Mr. 
Broad, he was ſeen coming down from St. Giles, 
whereas, his way home was the other way: We 
muſt ſubmit it, my Lord, whether his aiding and 
aſſiſting in this Manner, does not make him guilty 
of Treaſon; as well as thoſe who were executing 
the traiterous Deſign. 6 | g 
L. C. J. Gentlemen of the Jury, George Pur- 
chaſe ſtands indicted, for that he, with a great 
Multitude of other Perſons arm'd, did, the Firſt 
of March laſt, levy open War againſt Her Maje- 
ſty. The Evidence that has been given by the 
Queen's Council, tends to ſnew a Deſign to pull 
down the Meeting- Houſes about this Town, 
and that Deſign executed on a great many of 
them : The Guards coming to diſperſe thoſe 


that were ſo employ*d; and the Priſoner reſiſting 


the Guards, joining with the Mob, and aſſiſting 
them. To prove this, they produce To/boy to 
give an Account of a Diſcourſe, rather beginning 
than finiſh*d, of a Deſign of pulling down Mr. 
Burgeſs's Meeting-Houle ; ſome were for pulling 
it down immediately, others were for deferring 
it till the Morrow, and others for letting it alone 
till the Trial was over: And as they were thus 
talking, he left them. He calls it a Reſolution 
of pulling them down, becauſe no body did o 

poſe it, only differ'd about the Time, but he did 


not ſtay till they came to any fix'd Reſolution. 


The next Witneſs is Orrel, who gives you a very 
particular Hiſtory of this Action: He tells you, 
at Leonard's Coffee-Houſe he had heard that they 
were pulling down Mr. Burgeſs's Meeting-Houſe ; 
that he went into that Meeting-Houſe twice or 
thrice, while they were pulling it down; that 
thence they went to Fetter-Lane ; that they had 
almoſt finiſh'd the Work there; he found almoſt 
every thing there down, and they were carrying 
the Materials to Holborn, and burning them: 


Thence they went to Lincoln's-Inn- Fields, and 


there they found a Fire, where they were burn- 
ing the Materials of Mr. Burgeſs's Meeting- 
Houſe. He tells you what Outcries there wete 
there, and ſpeaks of ſome that call'd them to 


Druy-Lane, and a Conſult that was, Whether 


they ſhould go thither, or to Mild Street; that 
ſome that headed the Mob, ſwore they would 
have all the Meeting-Houſes down, and calFd 

* 1 them 


My Lord, I appeal to the 
Memory of your Lordſhip, and the Jury, whether 


N 


171 0. 4 
them along, and led them to Drury - Laue; that 
when he came there, he found them breaking 
down the Door of that Meeting-Houſe. He 
tells you what paſs'd there; that he went after- 
wards, and met the Guards, conducted them to 
Drury-Lane, and run before them; that the 
Horſe were commanded to diſperſe the Mob; 
that he ſaw one with a Sword, that was ſheltering 
himſelf under the Houſes, and there he puſh'd at 
the Horſes with his Sword. His Expreſſion is, 
that he poked; he did not make a regular Pals, 
but poked at them; that ſeveral of them ſtruck 
at him, and drove him from among them; that 
afterward he ſaw him ſtind at the End of Long- 
Acre; that he went to him, and perſwaded him 
to go home, but he did not think fit to ga home; 
but when the Guards came up, he reſiſted them: 
Says the Witneſs to him, Do you conſider what 


oppoſe the Queen : What is his Anſwer ? It was, 
Damn you, Are you againſt Sacheverel ? There- 
upon, he cries out, High-Church and Sacheve+ 
rel! He would fight the Guards, and he would 
loſe his Lift in the Cauſe; with ſuch like Ex- 
reſſions, which he repeated ſeveral times, and 
ews how reſolute he was in the Matter. 
tells you, that he reſolutely made a full Paſs at 
one of the Officers, as he was partly paſs'd by 
him, pointing towards his Flank 3. and he appre- 
hends he muſt have run him through, but that 
another Soldier ſtruck down his Point ; that then 
the Soldier ſtruck at him; and the Witneſs ap- 
prehending it might produce more Blows, and 
that there might be firing, he thought fit to re- 
tire: That he went down the Street, and the 
Mob was forced by them that way, and he heard 


ſome of them declaring, We will be even with 


them to Morrow Night; for they dare not fire 
upon us. He gives you an Account of the Place 
where he firſt ſaw this Man, which was over- 
againſt the Pewterer's, at the Corner of Queen- 
Street, which is between Long-Acre and St. Giles's. 
The next Witneſs is Ruſſel, who is one of 
the Horſe-Grenadiers, and one of the firſt Body 
that came into the Lane. He fays, they were 
commanded to diſperſe the Mob, and to take 
Care to place themſelves ſo againſt the Houſes, 
that no body ſhould come behind them, and 
that they ſhould hinder any body from paſſing 
before them. That Direction was prudent and 
neceſſary; for if they had ſtood fo, that the 
Mob might have come behind them, they would 
ſoon have had them off from their Horſes. He 
tells you, that the Priſoner came down from to- 
wards St. Giles's, as they were drawn up in this 
Manner, with the Horfes Tails to the Wall. He 
tells you, this Man did not think fit to paſs be- 
fore the Horſes in the open Street, but had a 
Mind to get in behind the Horſes, and did get 
paſt one of them, but the Witneſs's Horſe being 
drawn back between two Bulks, he could go no 
further, and the Witneſs beat him out: That af- 
terwards he came at the Head of the Mob, and 
flouriſh'd his Sword, and ſwore, Damn you, who 
are you for? Are you againſt Sacbeverel? He 
takes Notice, that as they diſperſed the Mob of 
one Side, they gather'd on the other for a while; 
and it was about a Quarter of an Hour before 
they had quite diſperſed them. 
The next is Southerland. He tells you, that he 
ſaw him ſeveral Times; that he drew up his 
Grenadiers at the End of Queen-Sireet, and he 


> 


his Eſcape into Long- Acre; * 


you do in oppoſing the Guards? You, in Effect, 


He 
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commanded them to draw back, ſo that none | 
might come behind them; that he ſaw the Priſo:;ʒ·ũ 
ner flouriſhing his Sword, and held out the Point b 
to him, but did not make a Paſs; then he ſays, I 
he loſt him for a while, but afterwards; when tze 
greateſt Part were diſperſed, he ſaw him ſtanding * | 
over-againſt Long- Acre, with his Sword in his | 
Hand, and told the Captain he had been trouble- * 
ſome to him before, and the Captain, thereupong — 
bid him cut him to Pieces, as his Expreſſion was ; | 
that they rode up to him, but the Priſoner made 


The next is Richardſon: He is a Trooper in 
the Third Troop of Guards: He tells you, that 
he remembers the Priſoner, when he rode in the 
Firſt Troop; and that he knew him abroad, and 
here. He gives an Account in what Manner they 
march'd ; that at the Corner of the Street, Cap- 
tain Henſbrough (whom he believes the Priſoner 
muſt know, becauſe he was in the Guards at the 
ſame Time) ſpoke to him, but what he ſaid the 
Witneſs don't know; but as he paſs'd by him, 
the Priſoner thruſt at him, and the Witneſs ap- 
3 he intended to kill the Captain, he 

at down the Point of his Sword, and ſtruck at 
him with his Sword, but the Point hitting againſt ; 
the Pent-houſe, his Blade broke in Pieces. This L 
is the Subſtance of the Evidence for the Queen, . 
and, if there be no Anſwer made to it, proves 
him to be aſſiſting this Mob, and oppoſing the 
Guards, and attempting to kill the Captain, and 
taking the beſt Advantage to do it, as he paſs'd 
by him. CID 4 

On the Priſoner's Side, they have produced ſe- 
veral Witneſſes, a great many in Number. They 1 
begin with him in the Morning, and give an Ac- A 
count; That in the Morning he came to Sheer- - 2 
Lane, to execute a Writ, and about Twelve the 4 
Money was paid, and then they parted, : .: 

The next Witneſs is Jobnſon; he ſays, the 
parted at half an Hour after Eleven; ſo that 
theſe two differ in their Accounts about half an 
Hour; for one ſays they parted at Twelve, and 
the other fays; at half an Hour after Eleven: 
This I take Notice of only to ſhew an Uncertainty 
as to the Time. 1175 

Benjamin Holden is the next; he ſays he went 
with the laſt Witneſs, and the Priſoner, to the 
Savoy; and they _— at Twelve, and met again 
at Two. One Uſe they make of this Evidence 
is to ſhew, that he was not im any Cabal that 
Day, for they ſhew how he employed his Time ; 
But you will obſerve, there ate two Hours, from 
Twelve till Two, which they give no Account 
of; though they pretend to ſhew where he was 
all the Day. This Witneſs fays; they parted about 
Four or Five o'Clock; and then the Priſoner went 
to Grove's Brandy-Shop : Lane ſays, he drank ar 
his Maſter's Houſe tilt paft Five, and then they 
went to the Hor/e-Shoe Tavern, and came back to 
the Brandy-Shop - about Eight, and continued 
drinking there about an Hour. | merry 

The next Witneſs is Dupper, who keeps the 
Tavern ; he ſays, they came to his Houſe abour 
Five or Six o'Clock, and went before Nine; and 
fatisfies you, that during all that time they were 
in his Houſe : Roch went home with him from 
Groves. I ſhould take Notice, that all theſe ſay 
he was drunk. She ſays, ſhe got him home, bur - 
then he was fent for by Mr. Broad: He was 
much in Drink, and they got a Coach, and ano- 
ther went with him to ſee him there. _ 
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ſays, he was in Drink; and when it was propoſed 
for him to go to Mr. Broad, ſome ſaid, it was 
not fit for him to go, becauſe he was in Drink; 
and this Witneſs went with him, to ſee him ſafe 
there. Mr. Broad tells you the Occaſion of be- 
ing at the Tavern; ſome Goods were taken in 
Execution, and as they were making an Inven- 
tory, a Warrant was brought to him againſt a 


Gentleman, and he ſent to the Priſoner for his 


Aſſiſtance; but he was ſo drunk he did not think 
him fit for Buſineſs, and bid him go home again; 
which he would not do, unleſs he would give 
him a Pint of Wine. When they came away, 
he told Mr. Broad, it was a mobbiſh Night, and 

- he would ſee him home, and fancied he was 
drunk, and would make him go into a Chair, 
and then the Priſoner went towards Drury- Lane, 
in order to go home. 


The next is Bembridge; he ſays, he was at an 


* Oil-Shop, at Long-Acre End; that about Eleven, 
the Guards diſperſed the Mob ; that afterwards 
the Priſoner ſtood at the End of Long-Acre, and 
an Officer rode up to him ; that the Mob was 
then diſperſed, and the Officer having ſpoke to 
him, ſome others ſtruck at him, and forced him 


away; he faw no Sword at all that the Priſoner 


had. Avery ſays, he was with Broad when the 
Priſoner came in, and ſays he was drunk. Hollo- 
way, the Appraiſer, ſays, the Priſoner was drunk, 
and that he went away with Mr. Bread and him; 
and tells you, it was after Ten when they parted. 
Then Brathwaite tells you, he ſaw him, a quar- 
ter after Eleven, come up the Lane towards the 
Fire; that he came all alone; that one of the 
Guards ſpurr'd up to him, and ſome of them 
track at him, but he did not ſtrike at them, but 
ſeem' d to lift up his Hand to prevent the Horſes 
from coming upon him. The Watchman tells 
you, it was a quarter after Eleven; that the 
Guards ſtruck at him, but he got up the Court, 
and they ſent the Watchman after him, to knock 
him down, but he knowing him, did not think 
fit to do it. Cheekly ſays, That at the Caftle 
Tavern he met the Mob; and ſome of the 
Guards rode up to the Priſoner, but the Mob 
was gone a quarter of an Hour before; and ſays, 
that the Priſoner had no Sword. Plaxton only 
ſays, that he was ſent for that Night, to let him 
Blood : And Brooks gives ſome Account of his 
Behaviour. 

The Matter will be now for you to compare 
theſe two Evidences together; and to conſider, 
Krſt, whether thoſe things are true which are 
fworn by the Queen's Witneſſes, or whether 
they are anſwered by the Witneſſes for the Pri- 
ſoner; and then what Streſs is to be laid upon 
his being in Drink: And as there is no Objection 
made to the Witneſſes of either Side, you are to 
take what they have ſaid to be true, abating the 
little Miſtake a Man may fall into as to the Ex- 
actneſs of Time, and the like. As to what they 
would pretend, of his going ſtraight home from 
the Tavern, you will obſerve there is time enough 
for him to have done all that he is charged with ; 
for it all happened in a quarter of an Hour, or 
a little more. If he parted from the Tavern 
about Ten; from that time till a quarter or half 
an Hour after Eleven is time enough to do all 
that has been ſpoken of. I think there is little 
Streſs to be laid upon the Time, becauſe there is 
a Series of Facts : The firſt thing done by him, 
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before the Mob was diſperſed, was his coming 
behind the Horſes; and you will find the Reaſon 
for that Command of the Officer to let none cone 
behind him: But he, as drunk as he was, knew 
there was no hurting the Guards, unleſs they 


could get behind them; He had been in the 


Guards himſelf; and you muſt conſider what 
Deſign he had in getting behind them, when the 
Street was open for him to go in. But if he had 
a Deſign to get behind them, that the Mob 
might pull them off from their Horſes, he acted 
very rationally; though he was drunk. That 
Fact was proved by Orrel and Ruſſel. Another 
Fact was, when they were drawn up abvve the 
Fire near Holborn; he was then coming down 
from St. Giles's : So that this is plainly not the 
Time that the Witneſſes ſpeak of when he was 
coming up the Lane, Then this was only when 
the Horſe-Grenadiers were there; and the other 
was when the Horſe-Guards came, when they 
were drawn up below Long Acre; and there they 
ſwear he made a Paſs at Captain Henſbrough : 
And Ruſſe! tells you, that as he ſheltered him 
ſelf under the Houſes, his Sword ſtruck againſt 
the Penthouſe, and broke to pieces. Southerland 
ſpeaks of another time when he was at the Corner 
of Long-Acre; and then indeed he was doing 
nothing : And that is the time when he told the 
Captain that he had been troubleſome to the Gre- 
nadiers ; thereupon the Captain bid him go and 
cut him to pieces: He did go; and then the 
Priſoner made off : But this was when the Mob 
was in a great meaſure diſperſed. Now when do 
his Witneſſes ſpeak of? They ſpeak of a time 
when he came up the Lane. That ſurely is not 
the time that either of thoſe Witneſſes {peak of: 
They ſay he ſtood quiet, and a Soldier rode up 
to him, and ſtruck him. You will conſider whe- 
ther that was not the time that Southerland ſpeaks 
of. So that you will conſider whether the Evi- 
dence of both Sides is not reconcileable z whether 
after he parted from Broad, he might not join 
the Mob, come down from towards St. Giles's, 
get behind the Horſe, and afterwards make a 

aſs at the Captain, and then be driven down 
with the Mob towards the lower End of the 
Street: If ſo, it was natural, when they were 
driven down the Lane, for them to go home; 
and as his home was up the Lane, he muſt come 
back alone. If you do believe he was guilty of 
reſiſting the Guards in this manner, when he was 
admoniſhed what the Conſequence was, and he, 
inſtead of making an Anſwer, only aſks, Are 
you an Enemy to Sachevere!? and encourages 
the Mob to follow him; you are to conſider how ' 
far this will make him guilty with the reſt 
For the Council for the Priſoner, though they 
object to the Evidence of what paſſed in the 
Temple, yet they agree this Tumult was a rebel- 
lious Tumult; and the Fact ſhews there was ſuch 
a Deſign. Indeed they did not pull down all 
the Meeting-Houſes; but the Reaſon was, be- 
cauſe the Guards diſperſed them. They admit 
therefore this was levying War in the Perſons 
concerned in it; but they would excuſe him, 
that he came late and very drunk, and did no- 
thing, but was beat by the Guards ; and that his 
Drunkenneſs diſables him from having a Share 
in the Deſign ; and therefore he can't be guilty. 
It is inſiſted, that it is neceſſary he ſhould be en- 
gaged in the original Den; ms ae pap HE 
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of that; for that is the Earl of Eſex's Caſe: 


It is there adjudged, that the Earl of Soutbamp- 


ton was guilty of Treaſon, by joining the Earl 
of Eſſex, though he did not know of his Deſign. 
And thoſe that diſperſed upon the Queen's Pro- 
clamation, it is ſaid they were entitled to the 
Queen's Grace; but it is not ſaid they were not 
guilty of High Treaſon. In Felony there may 
be Acceſſaries, thoſe that are concern'd in con- 
triving the Felony, or afterwards in aſſiſting the 
Perſon z but in High Treaſon all are Principals, 
and are guilty equally with thoſe that are the 
Actors. If there is a Deſign to levy War, and 
it is not levied, thoſe who were in the Deſign 
are guilty of Treaſon; and ſo thoſe that act in 
it, though they were not in the original Deſign, 
are guilty. Say they, He was not at the pulling 
down any Meeting-Houſe : It is true; but he 
was defending thoſe that did. It is plain, by 
the Courſe they took, if they had not been diſ- 
rſed, they would have pull'd them all down. 
t is not indeed accompliſh'd ; ſome of them are 
ſtanding z but it is becauſe they were diſperſed. 
Now is not this aiding them, when the endea- 
vours to kill the Captain of the Guards, who 
came to diſperſe them? And if he could have 
1 to have baffled the Guards, they might 
ve gone to the reſt; and when they had pull'd 
them down, they might have pull'd down every 
Man's Houſe they thought fit. My Lord Coke's 
Expreſſion is made uſe of, That the A& don't 
make the Man guilty, unleſs the Mind be guilty; 
therefore they would infer, that he muſt be con- 
cerned in the Deſign originally. This is a great 
Fallacy ; Oldcaſtle was at War againſt the King; 
ſeveral furniſhed him with Victuals and Drink, 
and it was found they did it merely for Fear of 
Death ; but as ſoon as they could eſcape from 
him, they did ; and thereupon they were ad- 
judged not to be guilty of Treaſon. Now you 
may eaſily obſerve the Difference in this Caſe : 
If a Man be non compos, it excuſes him from Fe- 
lony, and all other Crimes. - That Man can't be 
criminal that has not the Uſe of his Reaſon ; but 
can that be applied to any one that is drunk ? 
That Matter is ſtated in the ſame Caſe : He 
ſays, If a Man will make himſelf drunk, ſhall 
this voluntary, this criminal Incapacity of his 
Mind excuſe him? No; he ſays it ſhall not. 
And it would be of dangerous Conſequence if it 
ſhould. Indeed, his being drunk might make 
him more forward than otherwiſe he would have 
been; but you ſee he had Senſe enough to get 
between the Guards and the Wall, and to attack 
the Captain when he was paſſed by him. If he 
can't be criminal unleſs his Mind be fo, I would 
aſk, If he had killed the Captain, would it not 
have been Murder? If fo, then if the Act be 
Treaſon, he would. be guilty notwithſtanding 
his Drunkenneſs. Therefore if you do believe 
he committed the Facts, there is no regard to be 
had to his Drunkenneſs. If the Witneſſes don't 
contradict one another, but they may be recon- 
ciled, you need not then weigh which Side you 
molt credit; but if you think they can't be re- 
conciled, but that the Witneſſes overthrow one 
another, then you muſt conſider which of them 
is of moſt Weight ; but if they can be reconciled, 
I think: the Jury can go in conſidering Evidence: 
And where ſuch a Conſtruction can be put on it, 
it ought to ſtand, ee! 
Vor. VIII. f 


for High Treaſon.” 
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Mr. Fuftice Tracy. As to the Matter of Law, I 


concur with my Lord Chief Juſtice. | 
Mr. Baron Bury. So do I. | 


Then the Jury withdrew z and being retutn'd, 
found a Special Verdict. 


A Copy of the Special Verdict in the Caſe of George 
Purchaſe, tried for High Treaſon, in levying War 
againſt the Queen, under Pretence of pulling down 
Meeting-Houſes, 9 Anne, 1710, as it was drawn 
up for the Conſideration of all the Judges. 


Midd. . M A Emorand* qd ad Seſſion' Dne 
M Rnæ de Oier & Terminer 
tent pro com' Midd' apud Weſtm' in 


com' præd' die Martis undecimo die Aprilis 
anno rni Dnæ nræ Anne &c. nono coram &c. 
præſentat' exiſtit qd Georgius Purchaſe nup' 
de paroch* Sci Clement” Dacor' in com* Midd' 
Lab' timorem Dei in corde ſuo non hens nec 
debm ligeanc* ſuæ ponderans ſed inſtigatione 
diabolica motus & ſeductus cordialem dileccon” 
& veram debit* & nralem obedienc* quas veri & 
fideles ſubdit* ſereniſſimæ & illuſtriſſimæ Principis 
Dnz nræ Annæ Dei gra' Magn' Britanniæ Fran- 
ciæ & Hiberniæ Rnæ Fidei Defens' &c. erga 
ipam Dnam Rnam gererent & de jure gerere te- 
nent” penitus ſubtrahens ac machinans ac totis 
viribus ſuis intendens pacem & coem tranquilli- 
rat? hujus Rni pturbare primo die Martii anno 
rni dex Daz Rnæ octavo apud pred” paroch” 
Sci Clement” Dacor' in com* præd' proditorie 
compaſſavit imaginat* fuit & intendebat guerram 
rebellion” & inſurrecconꝰ contra dcam Dnam 
Rnam infra hoc Regnum Magnæ Britanniæ 
levare & ſuſcitare Et ad eaſdem pdicon' ima- 
ginacon* & intencon* ſuas præd' perimplend 
& ad effem redigend' idm Georgius Purchaſe 
præd' primo die Martii anno octavo ſupdico vi 
& armis &c. apud poch' Sci Clement” Dacor? 
in com' præd' contra dcam Dnam Rnam veram & 
indubitatꝰ Dnam ſuam cum multitudine gentium 
jur* præd' ignot' ad numerum quingent* pſon 
modo guerrino armat* & arraiat' videlt gladiis 
baculis & fuſtibus & al' armis tam offenſivis qm 
defenſivis illicite & pditorie adtunc & ibm aſ- 
ſemblat* & congregat' guerram publicam contra 
dcam Dnam Rnam pditorie paravit ordinavit & 
levavit contra ligeanc* ſuz debm contra pacem 
deæ Dnæ Rnæ nunc coron' & dignitat* ſuas &c. 
Necnon contra form' Statut' in humoi caſu edit 
& provis* per quod præcept' eſt vic com* prædꝰ 
qd non omitt* &c. quin caperet prefat' Georgium 
Purchaſe fi &c. ad reſpond' &c. Qd quidem 
indicament' prefat* juſtic* deæ Dnæ Rnw per lras 
paten' ipius Dnæ Rnæ ſub magno Sigillo ſuo ut 
præfertꝰ confect' poſtea ſcilt ad deliberaconꝰ gaoP 
Dnz Rnæ de Newgate tent“ pro com! Midd' 
præd' apud le Juſtice-Hall in le Old Baily in ſub- 
urbiis civit? London? die Lunæ decimo ſeptimo 
die Aprilis anno rni deæ Dnæ Annæ Raz Magn' 
Britanniæ &c. nono ſupdico coram Samuel' Gar- 
rard Bar' Major* civit' Lond' Thoma Parker 
mil' capital* juſtic* Dna Rn ad plita coram ipa 
Rna tenend* aſſign' Edro Ward mil' capitaP 
baron? ſccii dex Dnæ Rnæ Robto Tracy ar' un' 
juſtic* dex Dna Rnæ de Banco Thoma Bury 
mil* un' baron” ſccii dex Dnæ Rne Rico Levett 
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mil' Willo Withers mit* aldris civit' London' 
Rico Richardſon ar* un' ſervien' ad legem ac al 
fociis ſuis juſticꝰ dee Dnæ Rnæ ad gaolam ipius 
Dnz Rnæ de Newgate de priſonar* in eadem 
exiſtenꝰ deliband' aſſign' per manus ſuas propr* 
delibaver* hic in Cur* de Recordo in form' juris 
terminand' &c. Et ſuperinde ad præd' delibe- 
racon* gaol dex Pnz Rnæ de Newgate tent” pro 


com” præd' apud Juſtice-Hall præd' deo die Lunæ 


decimo ſeptimo die Aprilis anno nono ſupdco 
coram præfat' juſtic* deæ Dnæ Rnæ ult' noiat & 
al* ſociis pred? ven* præd' Georgius Purchaſe ſub 
cuſtod* Rici Hoare mil' & Thomæ Dunch mil 
vic* com* præd' (in cuſtod' cujus in gaola de 
Newgate præd' pantea ex cauſa præd' commils* 
fuit) ad bar” hic duct' in propr* perſon? ſua qui 
committitur præfat' vic* & c. Et ſtatim de alt” 
prodicon* præd' in indicament' præd' ſuperius 
ſpificat ei ſuperius impoit alloquut' qualit' ſe ve- 
lit inde acquietari idm Georgius Purchaſe dicit 
qd ipe non eſt inde culpabil' & inde de bono & 
malo ponit ſe ſuper priam Ideo immediate ven” 
mde jur* coram præfat' juſtic* deæ Dnæ Rnæ ult' 
noĩat & al” ſotiis ſuis hic &c. per quos &c. Et 
qui &. ad recogn* &c. Et jur' juræ illius per 
przfar' vic* ad hoc impannellat' ſcilt Thomas Sut- 
ron Johes Furnes Johes Parſons Joſephus Parſons 
Willus Hargrave Johes Meard Edrus Boſwell 
Robtus Breakſpear Ricus Beatnife Ricus Haz- 
zard Francus Higgins & Humfrus Newman 
exact' ven* qui ad veritat' de & ſup* præmiſsꝰ 


præd' dicend” elect' triat* & jurat* dicunt ſuper . 


facrm ſuu* qd primo die Martii anno regni Dnæ 
Anne nunc Rnz Magn* Britanniæ &c. octavo 
multitudo gentiu* & magnus concurſus populi 
ad numeru' quingent* perſon* modo guerrino ar- 
mat* & arraiat* videlt gladiis baculis & fuſtibus 
& aliis armis tam offenſivis qm defenſivis apud 
paroch' Sci Clement' Dacor' in com' Midd' illi- 
cite & proditorie aſſemblat* & congregar* fuit 
ſub colore & prætextu diruend' & ſpoliand' do- 
mos vocat* Meeting-Houſes, pro aſſemblacone pro- 
teſtan* ſubditorꝰ Dnæ Rnæ difſentien* ab Ecclia 
Anglican' pro divin' cultu allocat' & approbat' 
ſedm direccon* cujuſdm AQ in Parliamento Dni 
Willi & Dnæ Mariz nup' Regis & Reginæ AngP 
&c. anno rni ſui primo fact' intitlat' An Ad for 
exempiing their Majeſties Proteſtant Subjects diſ- 
ſenting from the Church of England, from the Pe- 
nalties of certain Laws; & cum intencon* ad 
eaſdm domos diruend* & ſpoliand' qdq; diverſe 
humoi domus in vico vocat' Fetter-Lane, & in 
nodm loco vocat* Lincoln's-Inn- Fields, & aliis 
ocis in com* Midd* per populu' fic ut prefert' 
aſſemblat* & congregat' ſpoliat* fuer* & ſubſellia 
Angce Seats, & roſtra Angce Pulpits, & aP 
material eiſdm domibus ſpeftan* dirut & in 
apertis locis infra com* prad* combuſt* & cum 
igne conſumpr* fuer* populo ilP adtunc magnope 
exultante vociferante & acclamante Et jur* 
præd' ulterius dicunt ſup* facrm ſuum qd magna 
pars eardm perſonar* ad numeru' trecent' perſon? 
de concurſu popuP ilP qui fic ut præfert' præ- 
dcam domu' in præd' loco vocat' Lincoln's- Inn- 
Fields ſpoliaſſent & materiaP inde combuſſiſſent 
& cum igne conſumpſiſſent per quendm Da- 
niel' Dammaree duct' abinde erga quendam vicu* 
vocat' Drury-Lane, in com' præd' progreſſi fuer” 
exultantes & clamantes qd ipi oes humoi domos 
proteſtan* diſſentien* ab Ecclia Anglican* pro 
atſemblacon* in eiſdm pro divino cultu fic ut 
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præfert' 'allocat*- & approbat' diruerent & pro- 
ſternerent qdq; in progreſſion* ſua pred? int? eos 


-adtunc agitat* fuit qm domu* humoi domor* pro- 


xime diruerent & ſpoliarent aliquibus eor* adtunc 
ſociis ſuis proponen* proſtracon* & ſpoliacon' 
cujuſdm humoi domus in vico vocat' Wild. Street 
in com' pred” ſituat'ꝰ exiſten* aliis vero eor* pro- 
ſtracon* & ſpoliacon* altius humoi domus fituat? 
in vico præd' vocat' Drury-Lane, pro eo qd 
præd' domus fituat” in vico præd' vocat' Wild- 
Street, pervilis & nullius valor fuit & domus HP 
ſituat* in vico præd' vocat” Drum -Lane, maxime 
eſtimabilior ſuper quo inter eos agreat* fuit qd 
ipi deam domu' ſituat' in vico præd' vocat* Drury- 
Lane, proxime diruerent & ſpoliarent & ſuper- 
inde ad vicu' ill ſub ductu præfat' Danielis Dam- 


maree (eodm Daniele populu' ill' ad eundm inſe- 


quendum adtunc maxime animante & incitante) 
progreſſi fuer exultantes & clamantes Huzza, 
Higb Church and Sacheverel ; & declarantes qd 
ipi oes domos proteſtan* difſentien* ab Ecelia 
Anglican” pro divino cultu fic ut præfert' allocat* 
diruerent & præd' domu' in vico præd' vocat* 
Drum -Lane, adtunc freger* & ſpoliaver* & ſub- 
ſellia roſtrum & al' material adinde ſpectan' in 
publico vico ibm adtunc protuler* ad comburend? 
& cum igne poſtea in eodm publico vico ac eodm 
modo quo cætera conſumpſer* Et jur' prad* 
ultius dicunt ſup* ſacrm ſuu* qd dum perſonæ 
præd' fic ut præfert' afſemblat” & congregat* ma- 
terial' domus ill' in vico præd' vocat* Drury- 
Lane, comburebant idm Georgius Purchaſe in 
indicament* prædict' menconat* ibm advenit & 
popul' ilP cum gladio ſuo extra&t* adtunc defen- 
debat & ad material* domus ilP comburend' eos 
maxime animabat ſed idm Georgius Purchaſe ante 
tempus ill' cu popul' præd' non fuit præſens & 
adtunc multu* potus fait Et jur* præd' ultius 
dicunt ſupꝰ ſacrm ſuu* præd' qd ſatellitibus Dnæ 
Rnæ per mandatu* ejuſdm Dnæ Rnæ concurſu* 
populi præd' diſſipare & inſurreccon' il ſup- 
primere in vic* præd' vocatꝰ Drury- Lane, adtunc 
& ibm advenientibus idm Georgius Purchaſe 
puP ill' fic ut præfertꝰ material' domus pred? ian 
comburent' ſatellit* ilP repugnare adtunc & ibm 
incitabat & in & ſup* . capitan* fatellitiu* praed* 
cum gladio ſuo extract' inſult* fecit & ſepal* 
equos ſatellitiu' i] cum gladio ſuo præd' percuſ- 
ſit & per quendm adtunc & ibm praſen* admo- 
nitus exiſtens qd quicunq; ſatellit' Dnæ Rne 
repugnat perſonꝰ etiam ipius Dnæ Rnæ repugnat 
adrunc & ibm reſpondendo dixit, Are you an 
Enemy to Sacheverel ? Qdq; præd' Georgius 
Purchaſe anteivit Angce advanced before populu” 
præd' eundm Georgiu' inſequen* contra ſatellit' 
præd' duxit vociferans & clamans his verbis ſe- 
quen' videlt I am for High-Church and Sacheve- 
rel; come on, Boys, I will loſe my - Life in the 
Cauſe, and will fight the beſs of em. Et jur* 
præd' ultius dicunt ſup' ſacrm ſuu' præd' qd 
generalis exclamaco populi præd' ad oia ſeparal 
loca præd' dum ſeparal* domos præd' fic ut præ- 
fert* ſpoliaver & - material* inde combuſſer' uni- 
verſalit' fuit High-Church and Sacheverel ; ſed 
utru* ſup? tota matia pred? per jur* præd' in form” 
præd' compert' videbit' juſtic' & cur' hic qd 
prædict' Georgius Purchaſe culpabilis fit de alt' 
prodicon* præd' in indicament' pred” ſpificat 
modo & form' prout per indicament' ill' ſuppoit” 
necne jur* præd' penitus ignorant & inde petunt 
adviſament' juſticꝰ & cur” hic Et fi ſuper tota 
matia 
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ia per jur' præd' in form' præd' com- 
— Mace ju ic 8 cur* hic qd præd' Geor- 
gius Purchaſe eſt culpabilis de alt” prodicon* præd 
in indicament” præd' ſpificat modo & form” pro- 
ut per indicament' ill ſuppoit' Tunc iidm jur' 
dicunt ſuper ſacrm ſuu* qd præd' Georgius Pur- 
chaſe eſt culpabilis de alt' prodicon' præd' in in- 
dicament* præd' ſpificat” modo & form” prout 
per indicament' præd' verſus eu“ ſuppoit? qdq; 
ipe tempore alt“ prodicon* præd' null” huit bon” 
2 catalla terr* ſive tenta ad notic' jur* præd' 
ſed ſi ſuper tota materia præd' per jur* præd' in 
form* præd' compert' videbit* juſtic* & cur* hic 
przd* Georgius Purchaſe non eſt culpabilis 
2 alr* prodiconꝰ præd' in indicament' præd' ſpi- 
ficat” modo & form' prout per indicament' ill 
verſus eu* ſuppoitꝰ Tunc iidm jur' dicunt ſuper 
ſacrm fuu* qd præd' Georgius Purchaſe non eſt 
culpabilis de alt' prodicon* præd' in indicament” 
præd' ſpificat” modo & form* prout ipe idm 
Georgius pro ſe plitando allegavit nec ſe occone 
unqm retraxit Et quia præfat' juſtic* & 
cur* hic de gudicio ſuo de & ſup* premils*. præd' 
teddend' nondu' adviſat' Dies inde dat” eſt præ- 
fat! Georgio Purchaſe uſq; prox* gaol' delibacon' 
de Newgate prazd* pro com* Midd” pred” tenend' 
in gaola præd' ſub cuſtod* vicꝰ com” pred? inter- 
im ſalvo cuſtodiend' &c. de judicio ſuo de & ſupꝰ 
remiſs? præd' audiend' qd præfat' juſtic 
cur* hic inde nondu' &c. 


Tddlefex, to wit, Be it remembered, That 
M at the Seſſions of our Sovereign Lady the 


een, of Oyer and Terminer, holden for the 
County of Middleſex, at Weſtminſter, in the 
County aforeſaid, upon Tueſday the eleventh 
Day of April, in the ninth Year of the Reign of 
our ſaid Sovereign Lady Queen Anne, &c. be- 
fore, Sc. it is preſented, That George Purchaſe, 
late of the Pariſh of St. Clement Danes, in the 
County 'of Middleſex, Labourer, not having the 
Fear of God in his Heart, nor weighing the 
Duty of his Allegiance, but being moved and 
ſeduced by the Inſtigation of the Devil, entirely 
withdrawing the cordial Love, and the true, due, 
and natural Obedience, which true and faithful 
Subjects of our moſt ſerene and illuſtrious Prin- 
ceſs, our Sovereign Lady Anne, by the Grace of 
God, of Great-Britain, France, and Ireland, Queen, 
Defender of the Faith, &c. ought, and of Right 
are bound to bear towards her our ſaid Sovereign 
Lady the Queen, and conſpiring, and with all 
his Strength intending to diſturb the Peace and 
common Tranquillity of this Kingdom, the firſt 
Day of March, in the eighth Year of the Reign 
of our ſaid Lady the Queen, in the Pariſh of 
St. Clement Danes aforeſaid, in the County afore- 
ſaid, did traiterouſly compaſs, imagine, and in- 
tend to leyy and rajſe War, Rebellion, and In- 
ſurrection, againſt our ſaid Lady the Queen, 
within this Kingdom of Great-Britain; and to 
compleat and effect his treaſonable Imaginati- 
ons and Intentions, he the ſaid George Purchaſe, 
on the ſaid firſt Day of March, in the eighth 
Year aforeſaid, with Force and Arms, Sc. in 
the ſaid Pariſh of St. Clement Danes, in the 
County aforeſaid, againſt our ſaid Lady the 
Queen, his true and undoubted Sovereign, with 
a Multitude of People, to the ſaid Jurors un- 
known, to the Number of Five Hundred Per- 
ſons, armed and arrayed in a warlike Manner, 
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to wit, with Swords, Staffs, and Clubs, and 
other Weapons, as well offenſive as defenſive, 
unlawfully and traiterouſly then and there aſ- 
ſembled, and gathered together, did traiterouſly 
ordain, prepare, and levy open War againſt our 
ſaid Lady the _ againſt the Duty of his 
Allegiance, againſt the Peace of our ſaid Lady 
the Queen that now is, her Crown and Dignity, 
and againſt the Form of the Statute in that Caſe 
made and provided. 

Wherefore the Sheriff of the County afore- 
ſaid was commanded, that he ſhould not omit, 
Sc. but that he ſhould take the aforeſaid George 
Purchaſe, if, &c. to anſwer, &c. which ſaid In- 
dictment, the ſaid Juſtices of our ſaid Lady the 
Queen, appointed by the Letters Patent of our 
ſaid Lady the Queen, under her Great Seal as 
aforeſaid, afterwards, to wit, at the Goal-Deli- 
very of our Lady the Queen, of Newgate, hold- 
en for the County of Middleſex aforeſaid, at 
Fuſtice- Hall in the Old-Baily, in the Suburbs of 
the City of London, on Monday the "ſeventeenth 
Day of April, in the aforeſaid ninth Year of the 
Reign of our ſaid Lady Anne, Queen of Great- 
Britain, &c. before Sir Samuel Garrard, Baronet, 
Lord Mayor of the City of London, Sir Thomas 
Parker, Knight, Lord Chief Juſtice of our Lady 
the Queen, aſſigned to hold Pleas before the 
Queen herſelf, Sir Edward Ward, Knight, Lord 
Chief Baron of the Exchequer of our ſaid Lady 
the Queen, Robert Tracy, Eſquire, one of the 


| Juſtices of the Bench of our ſaid Lady the Queen, 


Sir Thomas Bury, Knight, one of the Barons of 
the Exchequer of our ſaid Lady the Queen, Sir 
Richard Levett, Knight, Sir William Withers, 
Knight, Aldermen of the City of London, Ri- 
chard Richardſon, Eſquire, one of the Serjeants 
at Law, and others their Companions Juſtices of 
our ſaid Lady the Queen, aſſigned to deliver the 
Goal of our ſaid Lady the Queen, of Newgate, 
of the Priſoners being in the ſame, did deliver 
here with their own proper Hands, in the Court 


of Record, in Form of Law, to be determined, 


Sc. and thereupon, at the ſaid Delivery of the 
Goal of our ſaid Lady. the Queen, of Newgate, 
holden for the ſaid County, at Juſlice- Hall afore- 
ſaid, the ſaid Monday the ſeventeenth Day of 
April, in the ninth Year aforeſaid, before the 
ſaid Juſtices of our ſaid Lady the Queen laſt 
named, and others their Companions aforeſaid, 
the ſaid George Purchaſe came under the Cuſtody 
of Sir Richard Hoare, Knight, and Sir Thomas 
Dunch, Knight, Sheriff of the County aforeſaid, 
(to whoſe Cuſtody, for the Cauſe aforeſaid, he 


- was before committed to the ſaid Goal of Neo- 


Gate) being brought to the Bar here in his own 
proper Perſon, who is committed to the afore- 
ſaid Sheriff, &c. and immediately being aſked 
concerning the High Treaſon aforeſaid, in the 
ſaid Indictment above ſpecified, charged upon 
him as above, in what Manner he would acquit - 
himſelf thereof, the ſaid George Purchaſe faith, 
that he is not guilty thereof, and of the Good 
and Bad thereof putteth himſelf upon his Coun- 
try: Therefore let a Jury immediately come be- 
fore the ſaid Juſtices of our ſaid Lady the Queen 
laſt mentioned, and others their Companions 
here, &c. by whom, &c. and who, Sc. to take 
Cognizance, Cc. and the Jurors of that Jury by 
the ſaid Sheriff for this Purpoſe impannelled, 
that is to ſay, Thomas Sutton, Fohn Furneſs, John 
| Par ſons, 
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Parſons, Joſeph Parſons, William Hargrave, John 
Meard, Edward Boſwell, Robert Breakſpear, 
Richard Beatknife, Richard Hazzard, Francis 
Higgins, and Humphry Newman, being called, ap- 
peared, who being choſen, tried, and ſworn to 
ſpeak the Truth of and upon the Premiſſes afore- 
ſaid, upon their Oaths do fay : 

That upon the firſt Day of March, in the eighth 
Year of the Reign of our Lady Anne, Queen 
of Great-Britain, &c. that now is, a Multitude 
of Men, and a great Concourſe of People, to the 
Number of Five Hundred. Perſons, armed and 
arrayed in a warlike Manner, to wit, with Swords, 
Staffs, Clubs, and other Arms, as well offenſive 
as defenſive, did unlawfully and traiterouſly 
aſſemble and meet together in the Pariſh of St. 
Clement Danes, in the County of Middleſex, un- 
der Colour and Pretence of pulling down and 
rifling the Houſes called Meeting-Houſes, al- 
lowed and approved for the aſſembling of the 
Proteſtant Subteds of our Lady the Queen, diſ- 
ſenting from the Church of England, to 2 
divine Worſhip, according to the Direction of 
an Act made in the Parliament of our Lord and 
Lady William and Mary, late King and Queen of 
England, &c. in the firſt Year of their Reign, 
entitled, An Ad for exempting their Majeſties 
Proteſtant Subjects diſſenting from the Church of 
England, from the Penalties of certain Laws, and 
with Intent to pull down and rifle the ſame 
Houſes ; and that ſeveral ſuch Houſes in a Street 
called Fetter-Lane, and in a certain Place called 
Lincoln s- Iun- Fields, and in other Places in the 
County of Middleſex, were rifled by the People 


ſo as aforeſaid aſſembled and gather'd together; 


and that the Seats and Pulpits, and other Mate- 
rials belonging to the ſaid Houſes, were pulled 
down, and burnt, and conſumed with Fire, in 
open Places within the faid County, the People 
there preſent greatly rejoicing, ſhouting, and hol- 
- lowing : And the ſaid Jurors, upon their Oaths, 
do further ſay, that a great Part of the ſaid Per- 
ſons, to the Number of Three Hundred Perſons 
of that Concourſe of People, who, as aforeſaid, 
had rifled the ſaid Houſe, in the Place aforeſaid, 
call'd Lincolu's-Inn-Fields, and had burnt and de- 
ſtroyed with Fire the Materials therein, being led 
from thence by one Daniel Dammaree, proceeded 
towards a certain Street, in the County afore- 
faid, called Drury-Lane, hollowing and crying 
out, that they would pull down and level with 
the Ground all the ſaid Houſes allowed and ap- 
proved as aforeſaid for the aſſembling of the Pro- 
teſtants diſſenting from the Church of England, 
for divine Worſhip; and that in their March 
aforeſaid, it was then debated among them, 
which Houſe of the ſaid Houſes they ſhould 
next pull down and rifle, ſome of them, at that 
Time, propoſing to their Fellows the pulling 
down, and rifling a certain Houſe of that kind, 
ſituate and being in a Street, call'd Wild-Street, 
in the County aforeſaid ; but others adviſing the 


pulling down and rifling another Houſe of that- 


- kind, ſituate in the Street aforeſaid, called Drury- 
Lane, for this Reaſon, that the ſaid Houſe, ſitu- 
ate in the Street aforeſaid, called Wild- Street, 
was mean, and of no Value, and that Houſe ſitu- 
ate in the Street aforeſaid, called Drury-Lane, 
was. very conſiderable ; whereupon, it was agreed 
between them, that they would next pull down 
and rife the ſaid Houſe, ſituate in the Street 
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aforeſaid, called Drury-Lane; and thereupon | 


9 Anne, 


they went to the ſaid Street, being led by the 
ſaid Daniel Dammaree, (the ſaid Daniel Dam- 
maree at that Time greatly exciting and encou- 
raging the People to follow him) ſhouting, and 
crying, Huzza! High-Church and Sacheverel | 
and declaring that they would pull down all the 
Houſes allowed, as aforeſaid, to the Proteſtants 
diſſenting from the Church of England, tor re- 
ligious Worſhip; and did then break and rifle 
the ſaid Houſe, in the Street aforeſaid, call'd 
Drury-Lane, and did then bring out the Seats, 
Pulpit, and other Materials thereto belonging, 
into the publick Street, there to be burnt, and 
afterwards did conſume them with Fire in the 
ſame publick Street, and in the ſame Manner as 
the reſt were conſumed. And the Jurors afore- 
ſaid, upon their Oaths, further ſay, That whilſt 
the ſaid Perſons, afſembled and gathered together 
as aforeſaid, did burn the Materials of that Houſe 
in the Street afcreſaid, called Drury-Lane, the 
ſaid George Purchaſe, in the Indictment afore- 
ſaid mentioned, came there, and with his Sword 
drawn did then defend the ſaid People, and did 
greatly encourage them to burn the Materials of 


the ſaid Houſe; but the ſaid George Purchaſe, 


before that Time, was not preſent with the ſaid 
People, and at” that Time was much in Drink: 
And the ſaid Jurors, upon their Oaths aforeſaid, 
further ſay, That the Guards of our Sovereign 
Lady the Queen, then and there coming by the 
Command of our ſaid Lady the Queen, to dif- 
perſe the Concourſe of People aforeſaid, and to 
ſuppreſs that Inſurrection in the ſaid Street called 
Drury-Lane, the ſaid George Purchaſe did then 
and there incite the People, then, as aforeſaid, 
burning the Materials of the ſaid Houſe, to re- 
ſiſt the ſaid Guards, and did make an Aſſault in 
and upon the Captain of the ſaid, Guards, with 
his Sword drawn, and with his ſaid Sword did 
ſtrike ſeveral Horſes of the ſaid Guards, and be- 
ing admoniſhed by one then and there preſent, 
that whoever reſiſteth the Guards of our Lady 
the Queen, reſiſteth alſo the Perſon of our ſaid 
Lady the Queen, he then and there, by way of 
Anſwer, ſaid, Are you an Enemy to Sacheverel ? 
And that the ſaid George Purchaſe advanced be- 
fore, the ſaid People following, he the ſaid George 
led them againſt the Guards aforeſaid, hollowing, 
and crying out in the following Words, that is 
to ſay, I am for High-Church and Sacheverel 
Come on, Boys; I will loſe my Life in the Cauſe, 
and will fight the beſt of them: And the Jurors 
aforeſaid, upon their ſaid Oaths, do further ſay, 
That the general Cry of the People aforeſaid, 
at all the ſeveral Places aforeſaid, whilſt they 
rifled the ſaid ſeveral Houſes, - as is before ſet 
forth, and burnt the Materials of the ſame, was 
univerſally, High-Church and Sacheverel. 

But whether, upon the whole Matter afore- 
ſaid, found by the ſaid Jurors in Form aforeſaid, 
it ſhall appear to the Juſtices, and the Court 
here, that the aforeſaid George Purchaſe be guilty 
of the High Treaſon aforeſaid, in the ſaid In- 
dictment ſpecified, in Manner and Form as by 
the ſaid Indictment is ſuppoſed, or not, the Ju- 
rors aforeſaid are entirely ignorant, and therefore 
deſire the Advice of the Juſtices, and of the 
Court here; and if, upon the whole Matter 
aforeſaid, found by the ſaid Jurors, in Form 


aforeſaid, it ſhall appear to the Juſtices, and to 
- the 
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the Court here, that the ſaid George Purchaſe is 
Guilty of the High Treaſon aforeſaid, in the 
ſaid Indictment ſpecified, in Manner and Form 
as by the ſaid Indictment is ſuppoſed, then the 
ſaid Jurors, upon their Oaths, do ſay, That the 
ſaid George Purchaſe is Guilty of the High Trea- 
ſon aforeſaid, in the ſaid Indictment ſpecified, in 
Manner and Form as by the ſaid Indictment 
againſt him is ſuppoſed ; and that he, at the 
Time of the High Treaſon aforeſaid, had no 
Goods or Chattels, Lands or Tenements, to the 
Knowledge of the Jurors aforeſaid ; but if, upon 


the whole Matter aforeſaid, found by the 1aid . 


Jurors in Form aforeſaid, it ſhall appear to the 
Juſtices, and to the Court here, that the ſaid 
George Purobaſe is not guilty of the High Trea- 
ſon aforeſaid, in the Indictment aforeſaid ſpeci- 
fied, in Manner and Form as by the ſaid Indict- 
ment againſt him is ſuppoſed ; then the ſaid Ju- 
rors do ſay, upon their Oaths aforeſaid, that he 
the ſaid George Purchaſe is not guilty of the 
High Treaſon aforeſaid, in the Indictment afore- 
ſaid ſpecified, in Manner and Form as he the 
ſaid George Purchaſe, for himſelf, by pleading, 
hath alleged; nor did he ever withdraw himſelf 
for the Occaſion aforeſaid: And becauſe the ſaid 
Juſtices, and this Court, are not yet adviſed of 
giving their Judgment of and upon the Premiſſes, 
therefore a Day is given to the ſaid George Pur- 
chaſe, to the next Goal-Delivery of Newgate 
aforeſaid, for the County of Middleſex aforeſaid, 
to be detained in the Goal aforefaid, under the 
Cuſtody of the Sheriff aforeſaid, in the mean 
Time, ſafely to be kept, &c. to hear their: Judge- 
ment of and upon the Premiſes aforeſaid, be- 
cauſe the ſaid Juſtices, and this Court, are not 
yet, Sc. 


Tbe following is the Argument of the Chief 
- Fuſtice, written with great Clearneſs of Style, 
and Strength of Reaſon, © 


AS to Dammeree and others, who pull'd down 
or rifled Meeting-Houſes, it is the unani- 
mous Opinion of all the Judges, That they were 
ilty of High Treaſon; and the Species of that 
reaſon is, the levying War againſt the Queen. 
For, when a Multitude is aſſembled, and 
Force uſed, not for any private End or Re- 
venge, but upon a Pretence which is publick 
and general, it has in all Ages been adjudged 
< levying War againſt the Crown, and High 
on. 
' Several Caſes have been at ſeveral Times, in 
the Reigns of Henry VIII. Queen Elizabeth, King 
Charles I. and King Charles II. under the Conſi- 
deration of the Judges; and particularly ſo, if a 
Multitude aſſembled with an Intent, 
And actually with Force attempt, 
To remove evil Counſellors, 
Surprize a Privy-Counſellor, 
Lay violent Hands on a Magiſtrate, 


Expulſe Strangers, 
Alter Laws, 
Make Reformation, 
Set Price on Victuals, 
Inhance Salaries or Wages, 
Pull down Incloſures, Bow 
or 24 private 
If the Deſign be general 3 )J Revenge to re- 
and not only oo private 
EF Ju + 


Vor. VIII. 
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Break Priſons generally; | 
Full down Bawdy- Houſes. 

And in all theſe Caſes the. Perſons concerned 
therein, though they had no ill Intention againſt 
the Perfon of the King, or Queen, have been 
held guilty of kvying War againſt the King 
or Queen: For theſe Inſurrections are of a publick 
Nature, and Invafions of the Royal Authority. 
And this Inſurrection, with Intent to pull down 
Meeting-Houſes tolerated by Law, is of a more 
publick Nature and Concern than many of thoſe; : 
and a higher Violation of the Publick Peace; and 
therefore is, in the Eye of the Law, Rebellion, 
and levying War againſt Her Majeſty. 

As to the particular Caſe of Purchaſe, the Pri- 
ſoner at the Bar, three of the Judges, my Lord 
Chief Juſtice Trevor, my Brother Powell, and Bro- 
ther Price, are of Opinion, That as this Verdict is 
found, he is not guilty of High Treaſon. 

Bur all the reſt of the Judges are of Opinion, 
That upon this Verdi& he is guilty of High 
Treaſon. 

For this Inſurrection, with an Intent to pull 
down the Meeting-Houſes, being High Treaſon, 
that is, being a Rebellion, and in the Eye of the 
Law, a levying War againſt Her Majeſty ; 

It appears, that the Deſign of this Rebellion. 
was to pull down and rifle Meeting-Houſes 
that the Manner of executing that Deſign was by 
pulling down the Pulpits, Pews, and other Ma- 
terials of the Meeting-Houfes, and burning them 
with great Triumph in publick Places ; and when 
they had burnt the Materials of one, then to go 
on to another. 

It appears, that when Purchaſe came to the 
Perſons engaged in this Deſign, they were ſtil 
continued aflembled upon the ſame Deſign; 
though the pulling down of the Meeting-Houſe 
in Drury-Lane were over, it only had the Pre- 
ference of that in Wild- Street, their whole Work 
of pulling down Meeting-Houſes was not over, 
the whole Deſign of this Rebellion was not yet 
accompliſh'd, but they were proceeding in the 
Method in which they had begun, and were burn- 
ing the Materials of this Meeting-Houſe in 
Lane, and when that was done, they would be 
at Liberty to go on to another, and fo on *till 
all ſhould be finiſhed, and all the Meeting-Houſes 
deſtroy*d : So that their Rebellion was then conti- 
nuing. IS 

Purchaſe comes up to them, joins them that 
were thus engaged in an Act of Rebellion; not 
only encourages them to burn the Pews and Pul- 

it, but draws his Sword in Defence of theſe 

ebels, then, in the Eye of the Law, in War 
againſt their Queens And when the Guards 
came, by Her Majeſty's ſpecial Command, to 
diſperſe them, that is, to ſtop this Rebellion, 
and * an End to this War, he actually engages 
the Guards, makes a Paſs at the Captain of the 
Guards, and pokes at other of their Horſes; 
and ſo did all in his Power to keep this Rebellion 
on foot, in Oppoſition to Her Majeſty's Forces: 
And when a Perſon joins himſelf to thoſe engaged 
in Rebellion, and fights in Defence of them, 


— 


while they are in the Act of Rebellion, this, we 


think, involves him in the Guilt of this Rebel- - 
lion; and, by thus doing, he is one of thoſe that 

* War againſt the Queen. 
t is not indeed found in expreſs Words by the 
Verdict, that he aided and aſſiſted theſe Rebels, 
Eee e but 
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but *tis found in effect; for *tis found that he 

- defended them with his drawn Sword, and he 
fought againſt the Guards that were ſent to diſ- 
perſe them: Nay, here is more found than Aid 
and Aſſiſtance implies; for a Man is properly 
ſaid to be aiding and aſſiſting thoſe that make 
War, if he ſupply them with Arms, or Proviſi- 
dns, or otherwiſe contributes to their Aſſiſtance, 
though himſelf is at a Diſtance z but here, with 

Sword in Hand, he is found actually to attack 
the Guards, and ſo himſelf joins in making War, 
and is more properly an Actor, than an Aider or 
Aſſiſter. N 

It is not found in the Verdict, that he knew of 
the Intent to pull down Meeting- Houſes, and we 
take it not to be neceſſary. 

1. Here is Matter found, that carries a violent 
Preſumption that he did know it. 

The Notoriety of the pulling down the Meet- 
ing-Houſes in ſo publick a Manner; his joining 
to ſuch a tumultuous Aſſembly ; his — 
them to burn the Materials; his Eagerneſs in 
defending this Aſſembly ; his uſing the Word, 
which appeared to be the Watch-Word at all the 

- ſeveral Meeting-Houſes, High-Church and Sache- 
verel, declaring himſelf to be for High-Church 
and Sacheverel, which, if it had no other Mean- 


ing, was yet the Cant Word of theſe Rebels; his 
ing 


upon him ſo far the Knowledge of the 
Cauſe, that he declared he would loſe his Life for 
itz and uſing that as an Inducement, when he 
called on the People that were engaged in the 
Cauſe of pulling down Meeting-Houſes, to follow 


him againſt the Guards, ſeem very ſtrongly to 
import his Knowledge. | 
2, We are of Opinion, That if a Man know- 
ingly join with others in breaking the Peace, and 
actually fights the Guards in their Defence; if 
in that Breach of the Peace they were Rebels, 
he is ſo too, whether he knew them to be fo or not. 
In Rebellions it is frequent that few are let into 
the real Deſign, but yet all that join in it are 
guilty of the Rebellion. | | 
It is not for a Man to fight for Perſons actually 
in Rebellion, and ſay, He meant indeed to bred 
the Peace, but did not deſign High Treaſon 
he ſhould have thought of that been he joined 
thoſe he ſaw engaged in an unlawful Act; if he 
will knowingly break and contemn the Laws, he 
muſt be content to ſuffer the ſame .Puniſhment 
with thoſe he had joined in breaking them. | 
And this is no new Point; this was the Opini- 
on of all the Judges of England; in the Caſe of 
the Earl of Efex, and Eatl of Southariapton, in 
ueen E/izabetb's Time, the Earl of Eſſex having 
a Deſign to remove ſome of the Counſellors from 
about the Queen, and marching with ſeveral 
armed Men for that Purpoſe : All the Judges 
held, That all that went with him out of his 
Houſe, and fo adhered to the Earl of Eſſex, who 
was guilty of High Treaſon, were themſelves 
guilty of High Treafon too, though they knew 
not his Intent, 


Purchaſe received her Majeſty's moſt gracious 
Pardon. 
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LIX. The Trial of Edward Arnold, for Felony (in malicioufly and 
wil full. ſhooting at and wounding the Right Honourable the 
Tord Onflow) at the Afizes held at Kingſton apon Thames, 

in Surrey, March 20, 1723-4, before the Honourable Robert 


Tracy, Eq; one of his Majeſty's Juſtices of the Court of 


Common Pleas. 10 Geor. I 


Rex verſus Arnold. 
Edward Arnold brought 10 the Bar. 


.TTUR Domino Rege ſup” Sacrum 
tr —— — — 
Arnold nup' de Paroch' Sci Nicholai Guildford 
aliis Guldeford in Com' Surr* predi& poſt primum 

diem Junij Anno Dom' Millimo ſeptingenteſimo 
viceſimo tertio ſcilt viceſimo octavo die Auguſti 
anno Regni Domini nri Georgii Dei Gratia Mag- 
ne Britanie Franc“ & Hibernie Regis fidei De- 
Fenſoris, &e. decimo vi & armis, &c. apud Pa- 
roch' Sci Nicholai Guildford aliis Guldeford pre- 
dict' in Com' Surr* pred” in & ſup' prehonorabilꝰ 
Thomam Dominum Onſlow Baron' Onſlow de 
Onſlow in Com* Salop & de Clandon in Com' 
Bruͤurrey in pace Dei & dicti Domini Regis adtunc 


1 


& ibidem exiſtenꝰ illice felonice voluntarie ma- 
litioſe & ex malitia ſua precogitat* inſult* fecit 
et adtunc & ibidem Idm Edrus Arnold quod- 
dam Tormentum Angce Gun valent quing” folid” 
cum pulvere Bombardino Angce Gunpowder & 
plumbeis Globulis Angce Leaden Shot, adtunc 
& ibm” onerat' quod quidm' Tormentum ipſe 
idm' Edrus in manibus ſuis adtunc & ibm' ha- 
buit & tenuit in contra ad & verſus prefat' pre- 
honorabil' Thomam Dominum Onſlow (eodmꝰ 


prehonorabil' Thoma Domino Onſlow in alta 


Regia via apud Paroch* Sci Nicholai Guildford 
als Guldeford predict in Com' Surr' predict' ad- 
tunc exiſten') adtunc & ibm? illice felonice vo- 
luntarie malitioſe & ex malitia ſua precogitat' 
diſploſit et exoneravit Angce did ſboct, pinde 
adtunc & ibm" dans eidm' Thome Domino 
Onſlow in & ſup' ſiniſtrum humerum ipfius 

Thome 


1723-4. 


tudinis Sex Pollicum & profunditat' Duorum 
Pollicum contra pacem dicti Domini Regis nunc 


Coron' & Dignitat' ſuas, &c. nec non contra 


formam Statut in humoi caſu edit? & provis. 


Clerk of Arraigns. How ſay'ſt thou, Edward 
Arnold ? Art thou Guilty of the Felony whereof 
thou ſtandeſt indicted, or Not Guilty? 

Priſoner. Not Guilty. | 

Cler. of Arr. Culprit, How wilt thou be tried ? 

Priſoner. By God and my Country. 

Cler. of Arr. God ſend thee a good Delive- 
rance. 

Cler. of Arr. You Edward Arnold, the Priſo- 
ner at the Bar, hearken to what is ſaid to you. 
Thoſe good Men that are now call'd, and do 
here, appear, are thoſe that are to paſs between 
our Sovereign Lord the King and you, upon 

our Life and Death; if theretore you will chal- 
Lp them, or any of them, you muſt challenge 
them as they come to the Book to be ſworn, be- 
fore they are ſworn. 

Tben the Jury were ſworn. 

Cler. of Arr. Count theſe. 

' Cryer. Are you all ſworn, Gentlemen? 
Y 


Fury. Les. : 

Cler. of Arr. Make a Proclamation. 

Cryer. O Yes; if any of you can inform my 
Lord the King's Juſtice, the King's Attorney, 
or Solicitor General, of any Treaſon, Murder, 
Felony, or other Miſdemeanor, committed by the 
Priſoner at the Bar, come forth, and you ſhall 
be heard ; for the Priſoner at the Bar now ſtands 
upon his Deliverance : And all Perſons bound 
by Recognizance to proſecute the Priſoner, come 
forth and proſecute, or you'll forfeit your Recog- 
nizances. ; 

Cler. of Arr. Edward Arnold, Hold up a 
Gentlemen of the Jury, look upon the Priſoner, 
and hearken to his Cauſe; he ſtands indifted, Sc. 
ut ſupra, upon which. Indictment he hath been ar- 
raign'd, and pleaded Not Guilty; your Charge is 
to enquire whether he be Guilty of the Felony, 
whereof he ſtands indicted, or Not Guilty. 


Mr. erford. I only beg Leave to trouble 
your Lordi, with one Word in this Buſineſs, 
Your. Lordſhip hath been applied to by Peti- 
tion, and an Afﬀidavit thereto annex'd, in reſpect 
to the Man's Circumſtances, that he may have 
a Solicitor by him to call his Witneſſes only. 1 
pray they may be read. oP 

Mr. Juſtice Tracy. Read the Petition and Affi- 
davit. ' 5 
Cryer. To the Honourable Robert Tracy, Eſq; 
Sc. The humble Petition, &c. k 
Mr. Hungerford. My Lord, all that we deſire 
is, that he may be by him, to tell and to aſſiſt 
him in calling for his Witneſſes. | 


Mr. Serjeant Cheſoyre. My Lord, I am com- 
manded to attend this Service, as I have the 
Honour to be of the King's Council. And I 
. apprehend nothing is expected from me of a 
Conſent to a Thing of this Kind. Your Lordſhip 
is of Council for all the Prifoners, who by Law 
can have none, as this Man can't have any. This 


is a Deſign to foreſtall the Juſtice this Man is 


coming under, and to anticipate it. My Lord, 
if any thing appears in the Nature of this Man's 


for 2 elony. 


Thome Domini Onſlow unum grave vulnus lati- 


ſo horrid a Fact, I cannot conſent to this. 
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Defence and his Behaviour, your Lordſhip will 
take care that the Officer calls for what Evidence 
is proper. Nothing hath appear'd in this Man's 
Conduct, as I am informed: He hath been call- 
ed to his Trial ; he hath pleaded in the common 
Method as” other People do; and the Man, to 
my Sight, ſeems as ſenſible as myſelf, or any Per- 

ſon in Court: Therefore, when nothing elſe will 
do, they muſt have Recourſe to the Method of 
this Affidavit. What is this Affidavit? An At- 

fidavit of two Brothers, That he now is, and hath 
been, Se. which is more to blacken the Proſe- 
cution than any thing elſe. If they thought him 

ſo, why hath he not Been reſtrain'd, and a Com- 
miſſion of Lunacy taken out? There is no Pre- 
tence of that. As this Perſon is charged with 
I am 

ſure your Lordſhip will make no new Precedent. 
And pardon me, my Lord, if I ſay your Lord- 
ſhip is of Council for the Priſoner z and 'till it 
doth appear that he is lunatick, your Lordſhip 
will make no new Precedent. 

Mr. Serjeant Whitaker. My Lord, I am like- 
wiſe of Council for the King z and I muſt needs 
ſay, in the little Experience I have had, I never 
ſaw any Thing of this Nature offer'd. I have been 
attending often on Indictments at the O/d-Baily, 
and"elſewhere, and ſometimes when mad People 
came on to Trial, and have been really in that 
Condition that the Perſons would fancy the Pri- 
ſoner to be; but ſuch an Attempt as this I never 
knew before, Your Lordſhip and the Court will, 
when a Man pleads Not Guilty, do Right, and 
inquire after this Matter: If there is any Pretence 
for Inſanity, it is his Defence; but that the Coun- 
cil for the King ſhould give it up, and yield that 
he is ſo, cannot be expected; tor by agreeing to 
this Petition, we do. | | | 

It is very extraordinary to hear Council ſpeak- 
ing till they are aſſigned ; but as they have taken 
that Liberty, I don't blame them; every one is 
to do the beſt for his Client : But I hope, for 
Precedent Sake, and for Juſtice Sake, there ſhall 
not the leaſt Countenance be given to this Matter ; 
I take it we can't conſent to it. By Law the Pri- 
ſoner cannot have Council ; therefore I hope this 
Petition ſhall be rejected. A 

Mr. Serjeant Comyns. I ſhall not trouble your 
Lordſhip; it is a Matter ſo new and ſurprizing, 
that I need not add to what hath been already 
ſaid, but ſhall ſubmit ic to your Lordſhip. 

Mr. Marſb. My Lord, I beg your Lordſhip 
will indulge me one Word in this Matter. The 
Attempt they make is to have a Lunatick aſſiſted 
in his Trial. With Submiſſion, I don't know any 
Aſſiſtance he is capable of; for if really a Luna- 
tick, he is inſenſible, ſo as to receive no Aſſiſt- 
ance, ſuppoſing he committed the Fact. * 

As to calling his Witneſſes to prove this In- 
ſanity, theſe very Brothers, if they ſtand in any 
Part of the Court, may equally call them, as 
well as if they had any Aſſiſtance of an Attorney 
or Solicitor to ſtand by him. I would nat: fling 
any Imputation on any Perſon; but if the Man 
hath a Deſign to act a mad Part, as the Deſign 
will appear, if he be really ſenſible; then he is 
capable of receiving the Inſtructions of the 
Agent, if he happens to be out, how to 
behave himſelf mad; ſo that no good, but a 
very bad Uſe may be made of it. As to the Con- 
ſent, we can't do it. We think as to the 9 
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Matter of the Petition, your Lordſhip can't grant 
it, from the Inconveniencies that may attend it. 
Mr. Hunger ford! | | 
Mr. Serjeant Whitaker. My Lord, we oppoſe 
his ſpeaking. | 
Mr. Hungerford. I was going 
Mr. Juſtice Tracy. It muſt not be. 
" Mr. Hungerford. My Lord, I know my Duty 
ſo well, that I ſub ut I ſee your Lordſhip 
hath more Temper d Lenity. I believe it is 
indifferent what Part of the Court his Brothers 
are in, if his Solicitor ſtand by him. I know no 
other uſe to be made of it than to call his Wit- 
neſſes. | 
Mr. Juſtice Tracy. I can't do it with any Con- 
ſent. What my Brother ſays, the Law is clear in, 


It is my Duty to give him all the Aſſiſtance I 


can; and that I will do, a 

Mr. Hungerferd. Let the Names be handed to 
ſomebody to call the Witneſſes. 

Mr. Serjeant Cheſhyre. We that are Council for 
the King will do nothing that is hard. 

Mr. Serjeant Whitaker. No, I never will, while 
4 Man's Life is at ſtake. None of us will do 
any thing that is hard. - 

Mr. Juſtice Tracy. I don't believe you will. 


Mr. Ballard. May it pleaſe your Lordſhip, and 
you Gentlemen of the Jury, this is an Indictment 
at the Suit of the King, againſt Edward Arnold; 
and the Indictment ſets forth, That Edward Ar- 
nold, late of the Pariſh of, c. 


To this Indictment he hath be Not Guilty; 


if we call our Witneſſes, and prove the Indict- 
ment, you will find him Guilty. 

Mr. Serjeant Cheſbyre. May it pleaſe your Lord- 
ſhip, and you Gentlemen of the Jury, I am, in 
this Caſe, Council for the King. The Priſoner 
at the Bar, Edward Arnold, ſtands indifted upon 
an Act of Parliament of the laſt Seſſion of 
Parliament; and, Gentlemen, it is for maliciouſly 
and wilfully ſhooting the Lord Omfow, and 
wounding him, as he apprehended, and as will 
appear from the Evidence, mortally. It pleaſed 
God to preſerve him; but notwithſtanding that, 
the Fact, by him committed, is Felony, without 
Benefit of Clergy. 

And, Gentlemen, though we need nothing to 
juſtify a Law, made neceſſary from Inſtances in 
your ' own Neighbourhood, yet, give me leave 
to tell you, it is but reviving the old Law of 
England; for by that, if a Perſon did an Act to 
another, whereby Death might enſue, notwith- 
ſtanding the Party did not die in a Year and a 
Day, it was Felony. We have Inſtances of this 
ſo early as Edward the Second, and Edward the 
Third; but I own, of later Years this hath 
been diſcontinued, and held an Offence puniſh- 
able at Diſcretion, yet not puniſh'd with Death, 
till this Act I have mention'd, which is but only 
the old Law of England, revived: And if the 
Barbarity of People made it neceſſary, it became 
the Legiſlature to make it Felony, without Be- 
nefit of Clergy. 

Gentlemen, the Fact this Perſon hath been 
' guilty of, was committed in this Manner, On 
the twenty- eighth Day of Auguft laſt, within leſs 
than three Months after paſling the Act, as if 
the Fellow had ſtudied, and been fond of being 


the firſt inſtance of Cruelty that ſhould ſuffer by 


this Act, this noble Lord, mention'd in the 
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Indictment, and upon whoſe Life this Perſon had 
a deliberate Deſign, had been out with Gentle- 
men a hunting a Fox Chace : Upon his returning 
dowti a Lane in the King's Highway, as will 
appear by the Evidence, one Mr. Flutter was on 
my Lord's Left Hand, and Mr. Fawks almoſt on 
his Right, my Lord in the middle; Mr. Flutter 
then obſerving the Priſoner at the Bat coming up 
with his Gun cock'd, and the Muzzle towards 
him, aſk'd him, What was the Meaning of his 
coming in that manner, with his Muzzle of his 
Gun, and his Gun cock'd? The Man makes no 
Anſwer, goes on a Pace or two, turns back, and 
takes Aim, and ſhoots at this noble Lord. The 
Blaſt being ſo near, it ſtruck him off his Horſe, 
wounded him in a cruel manner: It proved (ir 
pleaſed God) not mortal, and that becauſe he 
could not buy ſuch Shot as he delign'd, M 

Lord, it muſt naturally ſtrike Horror to tho 

about him, who had no Apprehenſions of this 
kind, to find the noble Perſon thus ſhot. You 
will eaſily believe, they alighted to his Aſſiſtance, 
they got him to the Bank ; he cry'd, The Villain 
hath kill'd me; as well he might: Some of the 
Company obſerving the Fellow, he went on his 
way thirty or forty Paces: They overtook him, 
and he reſiſted at firſt, but being brought to the 
noble Lord, whom he had thus wounded, he 
makes no Excuſe; he ſeemed to ſtruggle, accor- 
ding to the Account I have in my Brief; he 


ſeem'd to be pale and livid, and to have great 


Rancour, and aim'd, with the Muſker, to do that 
that the Shot had not done; but that, you may 
ealily imagine, was prevented. 

Gentlemen, one would wonder how a Thing of 
this kind could enter into his Head; but upon 
Inquiry, this cruel barbarous Man hath meditated 
on this in his Thought for ſome time; and now, 
after Fucts are done, People are apt to make 
Diſcoveries, and they knew further than they 
knew before. One would be apt to enquire, 
What could be the Occalion of this ? One would 
think this noble Lord had abuſed and injured 
this Man to the laſt degree; fo far from that, 
that this noble Lord was unknown to the Man; 
the Man did not know him, but was forced to 
feek Opportunities to know this noble Lord, 
that he might ſeek this Revenge. It is not pro- 
perly Revenge, becauſe Revenge is a Return to 
an Injury, but here was no Injury done this Man 
by my Lord; my Lord did not know him, nor, 
for ought I know, the Man did not know my 
Lord. But how then came this about ? Accor- 
ding to the Tenour of his Confeſſion, it aroſe 
from the moſt wicked Things. "This noble Lord 
is known to you all, he hath always appear'd in 
the Service of his Country, an Aſſertor of the 
Liberties thereof, always endeavour'd to ſupport 
the preſent Government, in the Houſe of Han- 
ver, and is for the Proteſtant Religion, againſt 
Rebels, and for ſuppreſſing Clubs, and Places of 
Meeting for People's wicked Enterprizes ; and 
if that be a Fault, I hope it is a Fault moſt of 
you are guilty of, and will be guilty of; that 
you are for aſſerting the Liberties of your Coun- 
try arid your Religion, and for ſupporting the 
Crown; and if this Man is to be believed, the 
People had inſpired him, brought him to a pitch 
of Enthuſiaſm, I don't know what to call it, 
that my Lord was an Enemy to his Country, 
and he thought he ſhould do God and his Coun- 


uy 
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Service, by deſtroying him: Hence it 
— ry to ay what Evidence we have to 
open to you, and tell you what Preparation (it 
comes out) that this Fellow made; and it is 
6 , becauſe that perfectly throws — 
any of the Pretences whereby to throw a Duſt 
in your Eyes, to extenuate the Crime, that he 
had acted like a Madman; he had a ſteady and 
reſolute Deſign, and uſed all proper Means to 
effect it. ; 
Gentlemen, though he ated like a wicked Man, 
void of Reaſon, you will have little Reaſon to 
think he acted like a Madman. : a 
Every Man that ſo departs from Reaſon, every 
wicked Man may be ſaid to be a Madman ; but 
I hope that ſhall not ſkreen all that ſo act, and 
free and exempt them from Puniſhment, _. 
My Lord, the Morning this happened he went 
to the Houle of one Smitb, and had a quarter of 
a Pound of Powder, and a Pound of Shot; and the 
Perſon directed them to No, 2. and gave him 
that Shot which was a larger Sort than he uſed 
to have: And it ſeems he is a Markſman, as 
you will hear; it was always his Buſineſs to aim 
at the Head, | s 
He had the Powder and the Shot ; and that 
Morning he was met by one, who hearing him 
diſcharge his Gun, aſked what he had been doing, 
what he had killed, as you will hear from one 
of the Witneſſes : Says he, I only did it to 
diſcharge my Gun. Gentlemen, this is to ſhew 
that the Purpoſe Was ſteady in him, and he 
would meet with no Diſappointment, but that 
his might take Effect. You know, a 
Gun that hath been _ time, and laid 
„ ſome Wet or D may happen to it to 
— vent its going off; in order to hinder that, 
\ firſt diſcharges his Gun, and then loads it 
again, that he might be decure of ats going off. 
And after he had thus prepared himſelf, the next 
thing was to be apprized 'which Way my. Lord 
was gone, which Way the Dogs went: He was 
| aſked the Reaſon, Are you going a hunting? 
He falls out into a Rage, that my Lord 
was an Enemy to his Country; and if he could 
meet him, he would ſhoot him. Wichin a 
Minutes” afterwards this Noble Lord: with his 
Company, as: I have mentioned, came by. The 
Man being thus prepared, diſcharged his Gun, 
and executed his wicked Deſign, My Lord, 
this is the Nature of the Thing; and this.com- 
ing to his Maſter's Ears, he could not but be 
concerned that thoſe who appeared eminent and 
zealous in his Service ſhould meet with: ſuch 
Treatment : Therefore his 1 hath given 
Directions to have his own Servants appear in 
this Proſecution, to ſee that Right be dane: 
And if we make out» this to be the Fatt, there is 
no need of Rhetorick or Flouriſh of Words to 
deceive you, nor I believelof any thing to work 
up your Paſſions, or to perſuade-you to do Right 
between che King and the ' Priſoner ; which is all 
we deſire. | FO 
Mr. Serjeant Mabitater. May it pleaſe your 
Lordſhip, and yquiGentlemen of the Jury, I am 
Council in this Caſe for the King; ang though 
we have the Honour to ſerve the King, yet we 
deſire nothing but according to the calm Rules 
of Juſtice. If the Evidence ſatisfy you, that this 
Perſon, this Man, is guilty, chen wee you 
ing ſaid 


find him ſo; if it is not ſufficient, 
Vor. VIII. 


Jr Falny. 
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by us ſhould influence you to do an Injury: 
Therefore whether the Man is guilty, — A 
Proof of that is the Matter which is to be laid 
before you, we won't uſe any manner of Perſua- 
hon one way or other, but plainly: lay the Fact 
before you. | To 
Gentlemen, this Man is indicted upon an Act 
of Parliament paſſed the laſt Seſſions ; and this 
Act of Parliament every body thinks a neceſſary 
Act; and if ſo, it is a juſt and good Act; and if 
it be juſt and good, it is fit it ſhould be put i 
Execution when it is tranſgreſſed· Gentlemen, 
mall take up little more of your Time th 
only to ſtate one or two Facts, which we ſhall 
farther lay before you. | 
When the Wound was given to this Noble 
Lord, there was ſome Diſcourſe with him about 
it; and among the reſt one Gentleman, you will 
obſerve, who. was in Company, and riding by 
my Lord Onſlow, aſked him, How came it to 
paſs he had not ſhot him? Sir, ſays he, you are 
an innocent Man. This we make uſe of for 
theſe two Purpoſes : The one to ſhew that he 
had particular Malice againſt my Lord Onfloww ; 
upon what Occaſion hath been opened by my 
Brother, and I ſhall not repeat it :. The other, 
to ſhew that this was done with great Delibera- 
tion, and done againſt this Noble Lord. Gen- 
tlemen, then further, when it comes to be in- 
quired of him afterwards, when he ſeemed to be 
cool, How came you to do this? and, It's Pity 
he ſhould be guilty, of ſuch an Act; he ſays, 
Have no Concern for me; I muſt anſwer for it, 
Gentlemen, theſe things ſhey that he had ni 
manner of Remorſe, not the leaſt. One wo 
have thought, in caſe of Paſſion and Revenge, 
when People had vented their Malice, they 
would come to repent, and be concerned; bug 
inſtead of that, it appears, by his Diſcourſe after- 
wards, he had not. the leaſt Concern or Remorſe. 
| Then as to his Preparation for this Fact, it 
had all the Deliberation in it as could be: He 
goes to a Shop where he uſed to buy his Powder 
and Shot; but they happen not to provide him 
with ſo large Shot as he expected; he "= Bf 
time aſked for the largeſt Shot; the Maſter of the 
Houſe was not within, but the Miſtreſs was 
ſays ſhe, Go and fetch No.-2. which proved not 
to be ſo large as he would have had. No. 2 is 
looked out for him, and he buys a quarter of 3 
Pound of Powder and a Pound of this Shot: 


This Evidence we ſhall give, and add to what 


hath been opened already; and then we ſhall 
leave it to your Conſciences and your Judgments, 
whether we have not ſufficiently proved the 
Charge in the Indictment; and 74 we have, we 
ſball appeal to your Judgments, and to your 
Conſciences, what Verdict to bring in. 

Mr. Serjeant Comps. My Lord, we ſhall beg 
leave to call our Witneſſees. 
Mr. Flutter ſtorn. 


a Mr. Serj. .Cheſhyre. Sir, will you tell my Lord 
paſſed 


and the Jury — Give an Account of what pai 


when this Fadt vas committed. 
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Mr. / Juſtice Fray, Bid che, Priſoner come wp. 
:: King's Cauncy. We deſire . Bun eur 
(Brought up accordingly nearer 10 the Court.) 
Mr. Juſtice Traq. (To the Priſaner.] As all the 


Witneſſes come, if you have any Qyaſtion to «Fs 
or 


t it to me, and I will aſk your Queſtion 
gs Ffff = you; 
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you; I will give you all the Afliſtance that lies in 
my Power. 

Mr. Flutter. As we were coming back from 
Hunting with my Lord Onſlow, we came into a 
narrow Lane, a ſandy Lane near Guildford; my 
Lord Onſlow was on my right Hand, I was even 
with him; I faw a Man coming up towards us; 
this Man, the Priſoner; and I ſaw he had his 
Gun cocked ; he met us. 

Mr. Serj. Cheſtyre. Did you ay any thing to 

him ? 
Mr. Flutter. Wheti le came to my Horſe's 
Head, his Countenance changed pale; then 1 
afked him, why he carried his Gun in that man- 
ner: He made no Anſwer, but immediately 
turned ſhort, and ſhot my Lord. 

Mr. Serj. Cheſhyre. In what Place was it ? 
What is the Name of the Place ? | 

Mr. Flutter: 1 don't know the Name of the 
Lane; it is near Katharine- Hill. 

Mr. Serj. Cbeſbyre. In what Pariſh is it? 

Mr. Flutter. St. Nicholas's Pariſh. 

Mr. Serj. Cheſbyre: What was the Effect of his 
ſhooting ? 

Mr. Flutter. My Lord Onſlow fell off his Horſe 
on his Face; my Horſe ſtartled at the Gun going 
off; but as foon as I could turn him, and come 

up, I ſaw the Blood come ; and I ſaid, My Lord, 


I will go to Guildford, and get ſome Surgeons; 


and accordingly I went. 
Mr. Marſs. What became of the Priſoner ? 


Mr. Flutter. He walked" up the ſandy Way; 
but I can't tell what became of him, becauſe 1 


was gone for the Surgeon. 
Mr. Serj. Cbeſtyre. Arnold, would you aſk this 


Witneſs 5 Queſtions ? 

Mr. Juſtice Tracy. Put it to me; tell me what 
Queſtion you would have aſked, I will aſk it. 

Priſoner. 1 don't know. Aſk him your ſelf, 
if you have a mind to it. I don't know. I uſed 
to go that Way every Day. I am ſorry for what 
is done; and I can't think how I came to take 
chat Way. 

Mr. Serj. Cheſhyre. The Devil worked with 
bim, ſtood at his right Hand, and n r 


Au. Parſons — 

Mr. Serj. Whitaker. Mr. Parſons, pray give an 
Account of what happened on this 28th of Au- 
Zuſt, — — was returning from inn with 
i Parſons. We met the Priſoner at the Bar, 
Edward Arnold. 

Mr. Serj. Whitaker. Was you near my Lord? 

Mr. Serj. Chefyre. How did you ride? 

Mr. Parſons. 1 was behind Mr. Flutter. 

Mr. Serj. Choſoyre. On Yo Jonny near to- 
gether ? 

Mr. Parſons. Yed, very . | 

Mr. Serj. Cheſtyre. What did you obſerve 2. 

Mr. Parſons, We met this Man coming 
the Lane. I ſaw him preſent his Piece; he too 
Aim, and ſhot my wry My Lord fell off om 


his Horſe. 


Mr. Serj. Chebyre. What did you do? 5 | 
Mr. Parſons. I went to ſee whether my Lord 
wa dead; 1 ſaw he was not dead; and the Pri- 
ſoner made off. 6 
Mr. Serj. Cheſbyre. In what manner did the 
Priſoner make off ? did he walk or run; 
enen i ” 4 Ig XL 
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Mr. Parſons; He did not run. I rid after him, 
and rode him againſt the Bank: You Villain, 
ſaid I, you have killed my Lord ; you will be 
hanged for it. You won't hang me to day, will 
you? ſays he. No, not to "py but you will 
be hanged. 

Mr. Serj. Cheftyre. How was his Counte- 
nance ? 

Mr. Parſons. Very pale and confuſed. 

Mr. Serj. Cheer, Did he ſurrender himſelf to 
you, or make any Reſiſtance ? 

Mr. Purſons. He told me, he would charge 
again: No, ſays I; you ſhan't : Then J called 
out to another Man to take him, one Green: 
When he came, I ſaid, This Villain hath ſhot my 
* Onſlow 

— Tracy. Did the Priſoner Arnold ſay 
wh ou d — again ? 
r: Parſons. He ſaid he would ch n 
but he could not, for he had no bangs? ag 

Mr. Serj. Cheftyre. How far was the Priſoner 
got from the Place where he ſhot my Lord? 

Mr. Parſons. About 30 Yards. 

Mr. Serj. Cbeſtyre. What did you do? 

Mr. Parſons. I brought him back to my Lord; 

Mr. Serj. Cheſcyre. What happened then when 
you brought him to my Lord? 

Mr. Parſons. When I brought him in Sight of 
my Lord, ſays my Lord, You Villain, you have 
killed me. 

Mr. Serj. Cbeſtyre. What did he ſay ? 

Mr. Parſons. He ſaid nothing. ' | 

Mr. Serj. Cbeſtyre. Did he-ſeem to ſtruggle/? , 

Mr. Parſon. He did ſeem to ſtruggle, to ſtrive 
to come at my Lord, as I thought. 

Mr. Juſtice Tracy. What did you think ? 

Mr. Parſons. When he was brought by my 
Lord, he ſtru , and ſeemed to ſtrive to come 
at him. Says I, Mr. Green, take him away; for 
he is coming at 'my Lord again: I thought ſo. 
Mr. Juſtice Tracy. Had he his Gun? = 

Nr. Ne His Gun was taken away from 


Mr. Marſh. You ſay you rid behind Mr. Flutter 
and my Lord ; what Diftance WO EY ena 
you and them? 

Mr. Parſons. My Lord and Mr. Hutter rende 
abreaſt; I was behind I believe about two or 
three Yards. 

Mr. Marſh. If I underſtand you right, you ſay 


you ſaw the Priſoner aim at my Lord; did you 


ſee him aim at my Lord Onſlow ? 
Mr. Parſons. I ſee him aim at my Lord Onſlow. 
Mr. Serj. Comyns.' In what manner did he ſeem 
to level? towards his Head, or how ? 
ary Parſons. 1 thought it was towards his 
; 4+ 
Mr. Sn Where dd he ſhoot bim 7. 
Mr. Parſons. In the left Shoulder. 
Mr. Serj. Ghefbyre. Priſoner, {will you aſk this 
Witnef any Queſtion? - 
Priſoner. I don't know what to ay to hin. 


| Mr. John Fawks ſworn, 

Mr. Serj. Cheſtyre. Sir, will you tell my Lord 
and the Jury, while you was in Company and 
attending my Lord Onſlow from Hunting, what 
1 when this tragical Fact was committed? 

r. Fawks, My Lord, returning from Hunt- 
he! with wy Led, Onſlow, coming down | this 


ut r oi ieee 
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Lane where this Accident happened, I _ 
Mr. Arnold at ſome Diſtance, before any of the 
reſt did: I ſaid to Mr. Parſons, Here is Mr. 
Arnold coming up the Lane ; I will be hanged if 
he hath not a mind to ſhobt me. Mr. Arnold 
por by my Lord with a ſtern Look upon him; 
was-in the Road; this Mr. Flutter was on the 
right Side of my Lord, and I was in the ſame 
Road with my Lord, behind him about four or 
five Yards. He paſſed my Lord Orflow, and 
comes up almoſt over-againſt me, rather beyond 
me; I fee him look ſternly on my Lord Onfow 
and on me; he had his Piece ſo as they com- 
' monly carry them when they ſhoot flying: He 
comes up with his Piece and ſhoots my Lord 
Onflow in his Shoulder: My Lord dropped by 
Degrees upon the Ground. 1 ot off my Horſe, 
and turned my Lord's Face from the Ground, 
for fear it "ſhould be ſcratched with the Duſt, 
which was like Pounce or fine Sand : So I turned 
him as foon as I could; and drew him to the 
Bank : I laid down; and my Lord laid down 
upon me upon my Shoulder. | 
of the Villain, ſeize the Villain; he hath killed 
my Lord : I cried out to ſeize him, as well to ſe- 
cure him, as for fear the Villain ſhould turn and 
ſhoot again. ; 
Mr. Justice Tracy. You ſay you ſaw him coming 
down the Lane. 
Mr. Fawks. Les, my Lord: | 
Mr. Juſtice Tracy. You ſay you followed my 
Lord Ono in the ſame. Tract- 
Mr. Fawks. Yes, my Lord, I did. a 
Mr. Juſt. Tracy. How far was you from my Lord 
Mr. Fawks. I believe I might be in the ſame 
Tra& about four or five Yards from him. 
Mr. Juſtice Tracy. Then you was after my Lord? 
Mr. Fawks. Les. E | 
Mr. Juſtice Tracy. My Lord muſt be between 
you and the Priſoner ; how came. you to take No- 
tice of him | 
Mr. Fawks. My Lord, this Priſoner rid away 
with my Horſe a Week or Fortnight before. I 
called at my Taylor's; and put my Horſe at the 
Door; in the mean Time I went in; and when J 
came to take my Horſe again, my Horſe was 
_ So I run out in a Surprize, and ſeeing no 
y, a Man that was by told me, Ned Arnold 
hath rid away with your Horſe. I coming out 
into the Street, could ſee into the middle of the 
Town; where I ſaw my Horſe three or four 
Stones Throw off, and he walking him up the 
Town; I made haſte—— | 
Mr. Juſtice Tracy. I aſk you, you ſay you ſaw 
him at a Diſtance, and you was behind my Lord. 
Mr. Fawks. Yes, I was ſo. 
Mr. Juſtice Tracy. Then conſequently my Lord 
was between you and the Prifoner. 
Mr. Fawks. Yes, the way we came. 3) 
Mr. Juſtice Tracy. You ſay my Lord was be- 
tween you and the Priſoner 3 how could you di- 
ſtinguiſh the Priſoner from my Lord ? 
Mr. Fauts. Becauſe he was in the Foot-way, 
and we were in the Horſe-way. 
Mr. Juſtice Tracy, He was in a different Tract. 
Mr. Fawks. Yes, my Lord; he comes up the 
Foot-way, and the Way we were in was the 
Horſe-way. | 
you perfectly diſtinguiſh the Man? 
Mr. Fawks, Les, I could. | 


fer Felony. 


I faid, Take care 


As you was riding, could 
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.- Mr. Serj. Commnt. Pray one Word. Thus you 
ſay, when he had paſſed by Lord Onflew he turn- 
ed Back; what did he do at that time? | 
Mr. Fawks. He gives a Look upon my Lord; 
ſtill kept on, and gave a Look, and went a little 
farthet; then immediately turns round, and mounts 
his Gun; he had his Piece as uſually Men have 
when they ſhoot flying; and before I could 
ſpeak, my Lord Onſlow dropped. 
Mr. Serj. Comyns. When he mounted his Gun, 
did he take Aim or Level? | 
Mr. Fawks. Yes, he made a Level as if he 
would ſhoot at his Head. 2 
Mr. Se. Comyns. Which was neareſt, you or 
my Lord a | | 
Mr: Fawks. I, rather; I was nigher my. Lord 
than he was. | 
Mr. Serj. Cheſbyre. Prifoner, will you aſk this 
Witneſs any Queſtion? . 
Mr. Serj. Comyns. I deſire to aſk this Witneſs 
one other Queſtion. Had you any Diſcourſe with 
the. Priſoner afterwards ? | E214 
Mr. Fawks. Afterwards, Sir, when? : 
Mr. Serj. Comyns. After, when he was in Cuſto- 
dy for this Fact. | 21 
Mr. Fawks. Yes; when I went to him in the 
Marſhalſea, I did afk him, why he ſhot my Lord 
Onflow, and not me; becauſe when he had rid 
away with my Horſe, when I met him after- 
wards, Says I, Mr. Arnold, why did you do ſuch 
a Thing as to take my Horſe away? You don't 
know the Conſequence of it; you are guilty of 
Felony. He ſaid, I was a good Man; my Lord 
was not. | < 5 
Mr. Marſb. I deſire to aſk one Queſtion. You 
ſay you was behind my Lord riding in the ſame 
Tract, the ſame Way as my Lord was in; was 
that when the Priſoner paſſed by ? 
Mr. Fawks. He was in the Foot-path, and 
turned back. | 
Mr. Marſh. Did you then ſee him aim his Gun? 
Mr. Fats. I did. I can't ſay I ſaw him till he 
was paſſed z but he had his Gun as they commonly 


carry them when they ſhoot flying; and he pre- 


ſently mounted his Gun, and fired. 

Soll: for the Priſoner. We beg Leave to know 
from the Witneſſes ſor the King, whether this 
Priſoner was in Diſguiſe, 

 Wiineſſes. No. 

Soll. I beg Leave to aſk them one other Que- 
ſtion; Whether theſe Gentlemen that give Evi- 
dence for the King, whether they don't believe 
the Priſoner to be a Lunatick ? | 

Mr. Juſtice Tracy. Will you aſk this Man any 
Queſtion ? 

Priſoner. 1 have nothing to ſay any more; I 
don't know what more Queſtions to aſk. 

Mr. Juſtice Tracy. Mr. Fawks, Whether did 
you take this Man to be a Lunatick ? | 

Mr. Fawks. Moſt People that lived at Guild- 
ford have known him, that he was always a ſurly, 
moroſe temper'd Man: As to his being Lunatick, 
DO nothing of that; I am not a Judge of 


' Mr. Parſons and Mr. Flutter call'd again. 
Mr. Serj. Cheſpyre. How long have you known 
the Man ? 


Mr. Parſons, Twenty Years. P 
Mr. Serj. Cheſbyre. you take him to be a 
Madman, or no? 8 * | 
l r. 


* 8 8 
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Mr. Parſons. No; I took him for a moroſe, 
ill-natured Man. e 

Mr. Serj. Cbeſtyre. What is his Behaviour ? 

Mr. Parſons. He is a ſullen ſort of a Man, a 
dogged Fellow. 

r. Serj. Whitaker. How did he uſe to live ? 

Mr. Parſons. I don't know; he had a Houſe. 

Mr. Serj. Whitaker. How did he live ? 

Mr. Parſons. He uſed to go a Fiſhing, and a 
Shooting; ; | 

Mr. Serj. Whitaker. Did ever any Body re- 
ſtrain him from the Uſe of a Gun, as being a 
Madman ? 

Mr. Parſons. I never heard they did. 

Priſoner. 1 have had my Gun go off ſeveral 
Times in my Hand; but never, till now, had 


this Accident. | | 
Mr. Serj. Cheſpyre. He never before ſhot a Lord 


in the Shoulder. He can aſk better Queſtions 


when he holds up his Head; but if his Guilt 
makes him hold it down, I can't help it. 

Mr. Serj. Whitaker. Mr. Fawks, ſince they 
have aſked about his Sanity, we will aſk one 
Queſtion about what he ſaid when he was in the 
Marſhalſea, relating to this Fact. Had you any 
Diſcourſe with him then ? 

Mr. Fawks. 1 told you, when I ſpoke to him 
of the Fact in the Marſhalſea, I aſk'd him, Why 
he ſhot my Lord Onſlow, and not me, when 1 
had told him of running-away- with my Horſe? 


He ſaid, that I was a good Man, and my Lord geſt 
755 Onſlow was not. EIT: 


Mary Smith ſworn, | 
Mr. Serj. Comyns. Will you go on, and ſhew 


the Preparation that was made for this Fact? 


Mr. Serj. Whitaker. Smith, Do you know the 
Priſoner at the Bar ? | bY 
Mrs. Smith. Yes, I do know him. ; 
1 on) Serj. Whitaker. How long have you known 
m 
Mrs. Smith. 1 have known him ſeveral Years. 
Mr. Serj. Cbeſtyre. Do you remember, that 


in Augiſſt laſt—and tell us when he came to your 


Shop? And for what Purpoſe ? 

Mrs. Smith. I was ironing ; my Daughter was 
at one End of the Table, my Face was next the 
Door, my Door ſtood open; and Mr. Arnold 
comes in, and ſaid, Mrs. Smith, T want a quar- 


ter of a Pound of Powder, and a Pound'of Shot ; 


I told my Daughter to ſerve him; my Daughter 
ſerved him; and as it is uſual to aſk what Size, 
my Davghter aſk'd him, What Size ? Mr, Arnold 
aſk'd, For the biggeſt you have; and ſo my 
Daughter took the Key, and went to the Drawer 


Where the Shot was: Mother, ſays ſhe, there is 
none of the biggeſt Shot in the Drawer; fays I, 
"Serve ſuch Sort as there is; and my Daughter 
ſerved the ſecond Size; and when ſhe had ſerved 


him, he took up the quarter of a Pound of Pow- 
der, and the Shot, and laid down Five-pence, 


and ſaid, There is your Money. 


Mr. Serj. Cbeſthre. When was this? + 
Mrs. Smith. The Day that my Lord Owflw 
was ſhot... I believe it was about an Hour after 
that, People came running up by my Door: I 
aſk'd my Daughter the Meaning of that Noiſe ; 
my Daughter ſaid, My Lord Onſlow is ſhot. 
Mr. Serj. Cbeſchre. Had you fold him Shot 


before? E 
Mrs. Smith, Yes; he was 'a pretey goed 


- 


Cuſtomer. 


could get no bigger. 
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Mr. Serj. Cheſtyre. For how long ? 
Mrs. Smith. I can't tell how many Winters ; 


1 believe, two or three Years. 


Mr. Serj. Chefoyre. Did you look upon him to 
— a n and furniſh him with Potter and 
Mrs. Smith. He uſed to aſk for half a Pound 
of Powder, and three Pound of Shot, and laid 
down a Shilling for it; which was the Price I. 
ſold it for. 1 
Mr. Serj. Cbeſchre. Did you, at any of theſe 
Times, for the Space of three Years you have 
furniſh'd him, take him to be a Madman ? 
_ Smith. No. | 
r. Serj. Cheſhyre. Would have done thi 
if you had look'd upon him whe mad ? mY 
Mrs. Smith. No; I look'd upon him as ſenſible 
as any Cuſtomer I had. | 
Mr. Serj. Chefyre. All that Time? 
Mrs. Smith. Ves; all that Time. 
Mr. Serj. Chefoyre. And the laſt Time? 
Mrs. Smith. Yes ; the laſt Time. 72 
Mr. Serj. Comyns. At the Time when he came 
laſt, in what manner did he deſcribe the Shot ? 
Mrs. Smith. When he came to the Door, at 
firſt he aſk'd for a quarter of a Pound of Pow- 
der, and a Pound of Shot; and, as is uſual, 1 
_= him, What Size? And he ſaid, The biggeſt 
ize. 
— var) Comyns. Doth he uſe to buy the big- 
Ze | | | 
Mrs. Smith. He never had any of the biggeſt 
Size before. | | | 
Mr. Serj. . He never had any of that 
big Sort before; Did he ever aſe to come for a 
Pound of Shot? You ſay, He uſually came fbr 
three Pounds. 1157 | 3B 
Mrs. Smith. He uſually came for three Pounds. 
Mr. Serj. Comyzs. When he paid for it, how 
did he pay for it? © 4. 483 
Mrs. Smith, He paid Five-pence in Half. 


Pence. 2 
Mr. Serj. Compns. Had he the Change ready ? 
_ _—_— was * — changed. | 
r. Serj. Comm. Five - pence changed; Is 
3 common Price 7 F 4m | : 
Mrs. Smith, Les; Three-pence the Powder 
and Two-pence the Shot. | ; 
Mr. Serj. Conyns. Is that the Price of the big- 
geſt Sort? | | | 
Mrs. Smith. Yes. | 
Mr. Serj. Comps. But he had never any af the 
biggeſt before ? . F 
Mrs. Smith. No. | 
Mr. Serj. Comyns. He fays it was Rabbit Shat. 
Mr. Serj. Cheſcyre. ] believe it was, becauſe he 
Mr. Juſtice. Tracy. (To the. Priſoner.) Will 
aſk that Witneſs any Queſtion ? Yu 
The Priſoner made no  Anfuwer. 


Mr. Flutter call d again. 

Mr. Serj. Cbeſeyre. Sir, ſince you have been 
here, it hath been deſired you might be -alk'd, 
Whether the Priſoner is a Madman? Tou have 
known him ſome Time before this. n 

Mr. Flutter. I never was in his: W 

Mr. Serj. Cheſoyre. But you have known him; 
You have known there was ſuch a Perſon. 

Mr. Flutter. Te. aut <iy 

Mr. Serj. Cheſbyre. Did you ever. ſee, or heat 
that he was reputed a Madman ? 


1723˙4. 

Mr. Flutter. I never had any Converſation 
with him, but as other People have ſaid. 

Mr. Serj: Chefbyre. Since this Accident? 

Mr. Hlutter. Ay, ſince this Accident. 

Mr. Juſtice Tracy. Do. you live near him ? 

Mr. Flutter. I live at Guildford, within a quar- 
ter of a Mile of him. 

Mr. Serj. Cbeſbyre. Did you hear; before this 
Time, that he was reputed a Madman ? 

Mr. Flutter. I have heard he would do odd 
T 2 but I never heard that he was a Mad- 

I know nothing of that; I never heard it. 


William Smith ſworn. 

Mr. Serj. Whitaker. Pray give an Account; 
Whether you ſee the Priſoner gt the Bar the Day 
this Accident happen'd ? 

W. Smith. And pleaſe you, my Lord. 


Mr. Serj. Cheſbyre, This is the Son of the aſk him 


Witneſs, Mrs. Smith. 

Smith. And pleaſe you, my Lord, I was wait- 

ing for my Lord Onfow's 's coming, to go a Fox- 
hunting; it was between Five and Six in the 
Morning: Accordingly, I ſtaid till paſt Six; the 
Hounds came, and my Lord did not come: 3 
was going up to Katharine-Hill. 

w_ Serj. Chgſhyre. The Place where this was 
done 

Smith. Yes. I was to go there to meet my 
Father. _ along the upper Baron- Field, I 
met Mr. Arnold ;, fays I, Good Morrow, and ſays 
he, Good Morrow; this was in the Morning about 
Seven O'Clock, 
Mr. Serj, Cheſoyre. Had you any Converſation 
with him ? 

Smith. And pleaſe you, my Lord, [ will tell you. 
I met the Priſoner} and I ſays to him, Good Mor- 


row; Good Morrow, ſays he; ſays he, Is my . 


Lord Onſlow gone a Fox-hunting ? Yes, ſays I, the 
Hounds are come, but my Lord is not come. 
He aſk'd me, Whether my Lord was come ? I 
ſaid, He was not, but the Hounds were, and they 
were to ſtay at Mr. Searle's till my Lord came. 
Says he, What, don't you go a Fox-hunting ? 


No, Lad, I muſt go to Farmer Demis; I muſt 


go there to help to unload Coal pod the Hill: 
went up the Hill. 


Mr. Serj. Cheſoyre, Had you any further Dif: 
courſe with him ? 

Smith, Only theſe three or four Words. 

Mr. Serj. Cheſbyre. Lou bid him the Time of 
the Day, ana he aſk'd for my Lord Onſlow ? 

_ Smith. Yes. 

Mr. Serj Serj. Cheſbyre. Had he his Gun? 

Smith. * he had no Gun; he had o 

Hand- Baſket upon his Arm, coming to 2 

Mr. Serj. Cbeſtyre. At that n you have 
known him ſome Time? 
 EGmith: Les; theſe ten Years. . 

Mr.” Serj. Cheſhyre. By his Behaviour * 
Morning, or at any other Time, did you look on 
him to be diſtracted? 

Smith. No; I never did. I have been out a 

| Fiſhing wit him; and ſometimes he would talk 
very well, and ſometimes he would not give me 


a Word. 
Dx. Serj. Cheb. Did he behave himſelf a 
_ as 2 People do, that underſtood the 
rt? 
Smith. He was more clumſy at it, and would 
have ſtrong Tackle, 


Vo t. VIII. 


For Hm. 
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2 Serj. Cheſbyre. Some are more Artiſts than 
ers. 
Mr. Serj. #/hitaker. How was he for Fowling ? 
Smith. For Fowling, I can't ſay as to that. 
Mr. Serj. #hitaker. - You have known him 


carry his Gun ? 

Smith. Yes, fre requently : 1 have been out, and 
met him with his d Gun frequently, in the — 
Time, when the Rabbits were out. 

Mr. Serj. Cbeſhyre. What, he is 4 notable 
Markſman at the Head of a Rabbit ? 

Smith. I can't ſay nothing to that. 

Mr. Serj. Cbeſbyre. (To the Priſoner.) Will you 
aſk him any Queſtion ? | 

Priſoner. I do not know what to ſay to it. 

Mr. Serj. Cheſbyre. If you will tell me any 
Queſtion, will aſk him for you. 


_— If you pleaſe, I don' know what to 


John Sturt orn. 

Mr. Serj. Chechre. Pray, will you tell my Lord 
and the Jury, whether you ſaw the Friſoner 
. Bar, that Day my Lord O was 

Sturt. Before he be Geng Lord Onfew, he call'd 
at my Houſe, and aſk'd, "if my Lord's Hounds 
were out a Hu ?1 told him, I did not know 
with that he ſtood ry ver and talking to him- 
ſelf, fwearing and — and damn'd my Lord 
Onſlow ſeveral | Times; and ſtood ſo for near a 
quarter of an Hour. 

Mr. Meorſh. Did you aſk him any Reaſon, why 
he did ſo? 

- Sturt. Yes, I did, but he would give me no 
Anſwer; not a Word. 

Mr. Serj. Cheſtyre. Do you remember you heard 
a Gun go off? 

Sturt. Not till be mot my Lord Obe; not 
before. 

Mr. Marſh. Did you ever hear him ſay any 
thing, by way of threatening ? + 4 
Sturt. He fwore and curs'd: Says he, God 
damn him, if I ſee him I will ſhoot my Lord 

Onſlow. 

Mr. Marſs. How long was this before ? 

Sturt. About a-quarter of an Hour. 

Mr. Marſh. How far was your Houſe off where 
my Lord was ſhot ? | 

Sturt. Not above two Stones Throw. 

Mr. Marſp. How long Ny 00 en 


Man? 


Sturt, From a Child. 
Mr, Marfo. Have you known him carry a 


Sturt. Yes, ſeveral Times, 

Mr. Marſh.” At this Time, or any Time be- 
fore, did you take him for a Madman? 

Sturt. He never talk'd much Senſe; he talk'd 
to himſelf: He would fit and rave to hi 

Priſoner. I never was guilty of Swearing. - 

Sturt. He aſk'd me for a Mug of Beer: No, 
fays 1, you have had too much already. 

Mr. Serj. Cbeſtyre. mu to be in 
Drink? | 

Sturt. Yes, I did. 

Solicitor for the Priſoner, We delire that this 
Perſon may be aſk'd, whether he did not believe 
the Priſoner to be a Madman, and yoid of Reaſon ? 

Mr. Juſtice Tracy, What do you ſay to that 
Queſtion? Did you not take him to be a diſ- 
rated Man, a Madman? 


Gggsg Start. 
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"Sturt, 1 did not take him for a ſober Man; 
I thought he was not right in his Senſes, he took 
to Swearing ſo much. 

Mr. Serj. Cbeſtyre. Did you take that to pro- 
ceed from Drunkenneſs, or — Lunacy ? 

Sturt. I don't know; he hath ſat and ſwore to 
hirnſelf ſeveral Times: He would talk ſtrange 


Thin 
Sollcitr. We defire to know what thoſe . 


Things were? 
Mr. Juſtice Tracy. Do you know what thoſe 
Things were ? 
Sturt. I have heard him ſwear z he would talk 
inwardly to himſelf, that I could not diſtinguiſh. 
Mr. Juſtice Tracy. Did you ever know him do 
any Hurt? / 


Sturt. No. 
+ Solicitor. We defire to know whether this Man 


hath not often declared, he thought him. to be a 
Madman ? 

Sturt. We did not take him to be in his right 
Senſes: He was very often ſo, a great many of 
the Neighbours know it. 

Mr. Juſtice Tracy. (To the Priſoner.) Wau 


ene 


| John White feoorn. 

Mr. Serj. Whitaker. Sir, look u 
ſoner, and tell us, Whether 8 
Morning my Lord On/iow was ſhot ? 
bite. Yes, I did. 

Mr. Serj. Whitaker. Whether you ſee dim with 
a Gun, and what he ſaid ? 

' White. I was at a Houſe, which is cul 
at the Hope and Anchor, at Katharine-Hill, 
and while I was drinking a Pint of Beer, I heard 
a Gun go off; ſome Time afterwards, this Edward 
' Arnold comes in, with his Gun in his Hand: 
Being acquainted with him, I took hold of him 
by the Coat, to look under it, and aſk'd him, If 
he had ſhot a Rabbit ? He faid, No: Nor a Bird ? 
No: What, did you ſhoot nothing ? No, it was 
only to diſcharge my Gun. 

Mr. Serj. Whitaker What Time was this ? 

White. Upwards of Nine o' Clock; near half 
an Hour, as nigh as I can gueſs, before my Lord 
© Onſlow was ſhot. 

Mr. Serj. Whitaker. The Reaſon he gave was, 
it was to diſcharge his Gun? 

- White. Les. 

Mr. Serj. Whitaker. Do you know any thing 

further, as to a new Charge? 
bite. No; he went out at one Door, and I 
at another. 

Mr. Serj. Cbeſhyre. Did hel uſe to carry Rab- 
bits under his Coat, conceal'd*?? Becauſe you 
look' d there? 

* bite. I had a mind to know if he had ſhot 

a Rabbit. 

Mr. Serj. Cbeſtyre. Did he carry a Gun for- 


merly ? 
White. Yes, in his youthful Days, when his 


Father was livi 
Mr. Serj. Che re. Did he not uſe frequently to 


Mie: Na, not froqund 

e. No, not frequently. 

Mr. Serj. Cheſbyre. When did you ſee him be- 
' fore with a Gun? Have you feen him within a 


Tear? 
u White. I can't poſitively eaſe, whether I haye, 


or no; I believe I have. 


n che pri- 
ee him that 
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Mr. Serj. Cheſenre. Did you ever take him for 
a Madman ? 

White. No; I did not take him for a Madman, 
or a wiſe Man, nor a Fool; he was cunning 
enough in his g | 

Mr. Serj. Cheftyre. 
you made as to that? 

White: When I did any Work for him, I was 
as much troubled to get my Money, he. Was fo 
near. | | 
Mr. Serj. Whitaker. Near? What do you 
mean ? 

White. Without you made a Bargain with him, 
he was a hard Man to deal with ; but he would 
pay. honeſtly, and juſtly. 

Mr. Serj. Cbeſtyre. When you ſaid a hard Bar- 
gain, I ſuppoſe, by that you mean, he would 
pay as little as he could, and have as much as he 


What Obſervations have 


could for his Money.. 


White. Yes. 

Mr. Juſtice Tracy. You talk of him, as a Man 
that had Dealings, What Buſineſs did he follow ? 
N 47K No, my Lord, it was only for his 

a 
Mr. Juſtice Tracy. You are his Te! 

White. Yes, my Lord. 

Mr. Serj. Cbeſtyre. Have you heard him ſay 
any thing 'of my Lord Onflew ? 

I bite. No, not latel 
Mr. Serj. Chefoyre. When did you? You are 
_=_ your Oath, therefore pray recolle& your- 


Mr. Serj. Whitaker. How long before this ſhoot- 
ing at my Lord Ony/flow, was it, that you had any 
Diſcourſe with him about my Lord Onflow ? 

White. It was ſome Time before ; but. to ſay 
juſtly how long, I can't: I happen d to be in his 


Company: I took him to be amiſs; whether he 


was in Drink, or no, I can't tell. He aſk'd me, 
If I knew my Lord Onfow? I told him, Yes. He 
alk'd me, What fort of a Man he was? I faid, 
Doubtleſs, a very good Man. He aſk'd me, If 
my Lady was a good Woman ? Yes, certainly, a 
very Woman, I never. heard the contrary. 
Whether he was in Liquor or no, I can't fa 
Says he, turning himſelf about, Why doth ſte 
not cut his Throat ? 

Mr. Serj. Whitaker. Repent the. Words bn; the 
manner he ſaid. 

White. He ſpoke, as his 1 low, and 
the like ; after that he had aſk'd me theſe 2 5 
ſtions, he made a Hum, Why don't ſhe cut 
8 = _ 

omyns. Did ve any Reaſon wh 
he ſaid 2d 67 , ; f 

White. No, I left him; and I ſaid, God mend 
you. I went away, and left him. 

Mr, Serj. Whitaker. The Morning you ſec 
him, what Temper was he in? How did he 
appear to be that erate: he ſhot my Lord 
Onſlow ? - 

White. He ſeem'd to be in as fodate a Tem- 
per as ever | ſaw him in my Life. 

25 r. Serj. Whitaker. 1 deſire another Queſtion z 
MN ou aſk the Reaſon of his diſcharging his 

un 

White. What, about charging again ? Nothing 
further _ He drank his | ag and went out 
at one Door, and I at another. 


Mr. Serj. Whitaker, You had no Talk of a 
"White 


S 7 hy * "4 
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White. No, I don't remember we had any. 

Mr. Marſb. Lou ſay you got hold of him, 
thinking he had ſhot a Rabbir, Whether you did 
not do that, becauſe he went after that Game ? 

Mbite. His Father kept Grounds where were 
a great many Rabbits, and he uſed to uſe it then. 

Mr. Serj. Comyns. Had you any Diſcourſe with 
him, after his ſhooting my Lord Onſlow ? 

White. I did, in Good-will, call to ſee him in 
the Marfbalſes. 

Mr. Serj. Comyns. What paſs'd then? : 
White. I aſk'd him how. he did, and he aſk? 
me the ſame z and he afk'd me what People faid : 
Says I, I am ſorry for it, but the Vogue of the 
People of our Town is, that you will be hang'd, 
and your Friends are in great Grief for you; and 
if that be the Caſe, I adviſe you to get good 
Books, and repent; and he anſwer'd, He did not 
defire' that any body ſhould be concern'd for 


him. Ny | 
Mr. Serj. Chefoyre. Did he talk rationally ? 

White. As at other Times : We drank a Mug 
of Ale together, and ſo we parted. / | 

Mr. Marſpb. Had you any Talk about my 
Lord Onflow being dead ? | L 
Mr. Serj. Cheſbyre. At any other Time, whilſt 
he was in the Priſon at Guildford, in the Houſe of 
Correction ? 

White. J had like to have forgot; I did $9 to 
him one Time, when he was in the Houſe of Cor- 
rection, and I told him, my Lord Onflow was 
dead, and he faid, If he was dead, he could not 
help it; and faid no more. | An 


| Mr. Allen ſworn. | 
Mr. Serj. Chefayre. I think, Sir, you have the 
Honour of acting in the Commiſſion of the 
Peace ? * 1 „br 

Mr. Allen. I have the Trouble of it, I don't 
think it any Honour. 

Mr. Serj. Cbeſtyre. Pray tell my Lord and the 
Jury, what you know of this Matter. 
Mr. Allen. My Lord, I live at Guildford, and 
hearing of this ſad Accident, I went down to the 
Houſe of Cortection, and examined him, and I 
found him in a very ſullen Mood, and I could 
get nothing out of him for a long Time, and he 
could not look me in the Face: With a great 
deal of Difficulty and Perſwafion, at laſt he ex- 
preſs d himfelf thus, I don't trouble my Lord 
Onſlow, why do you trouble me? And he had 
been pretty much teized and baited by wap ing 
exclaiming againſt him, and coming into the 
ſon to, ſee ſuch a Monſter. I thought the next 
Day, after he had ſlept upon it, he might be in 
better Temper, ſo I left him then, and went 
again the next Day, but I did not find him ſo; 
for he run on with abundance of Vehemence 
againſt my Lord Ogſom, and that he was the 
Author of all the Tumults, Diſturbances, and 
Confuſions, and wicked Devices, that had hap- 
pen'd in the Country. I aſk'd him, What was 
the Reaſon of his Animoſity ? And if any Per- 
fon had gien him any Occaſion to ſay ſo? He 


ſaid, No, but be was a very ill Man; and re- 


peated the ſame, That he was the Author of all 

the Confuſions, Tumults, and Noiſe, and wicked 

Devices 3 that he had over a hundred Times, he 

was very fond of thoſe Words, wicked Devices. 

In the Courſe of his Examination, I took a great 

deal of Pains ſeveral Times; I put the ſame 
RT 14 4 Ne v7 +4 f ! 
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Queſtion ſeveral ways, to ſee if he would be 
brought to anſwer, and he would be ſilent. 
What ſurprized me, he all of a ſudden ſtarts up, 
and looks me in the Face, ſays he, Where is the 
King ? The Kings, faid I, What have you to do 
with the King? Says he, The King is in Fault, 
as well as my Lord Onſlow: The King, What 
doth the Man mean ? He anſwer'd me as regular- 
ly, and as faſt as I put the Queſtion. Says be, 
He put my Lord Onflow upon doing and making 
theſe Diſturbances in the Country; or he ſuffers 
him to do it. Says I, Have you ſeen the King? 
Yes, ſays he, I have ſeeri him once. Somebody 
came in and faid, he had been at London, to ſee 
the King: Says I, Did you go to London, to 
ſpeak to the King? Yes, I did go to ſee if I 
could come at the King, to ſee if he could not 
mend the Matter; and ſeveral Times he ftarted 
up, and ſaid, Where is the King? Is the King 
come home? And he ſaid, When he came to 
London, he was gone abroad; and fo they told 
him, he was till abroad. | 

Sollicitor for the Priſoner. My Lord; we de- 
fire to aſk this Gentleman this ion; Whe- 
ther after this Examination of him, which he 
took at the Houſe of Correction, he did not de- 
clare he believed him to be a Madman, and our 
of his Senſes ? | 

Mr. Allen. Some Time after this, I met his 
Siſters, very worthy Gentlewomen. 

Mr. Serj. Cheſbyre. Whoſe Siſters ? | 
Mr. Allen. The Siſters of the Priſoner Edward 
Arnold. As to the Queſtion, Whether I have not 
ſeveral Times ſaid, 1 look'd upon him to be a 

Madman? | 

Sollicitor. Whether you did not declare, after 
you took his Examination, that you believed Mr. 
Arnold to be a Lunatick, or a Madman? 5 

Mr. Allen. I remember, ſome Days after I had 
examined him, I met with two of his Siſters; 
Gentlewomen of very good Reputation. They 
knew me firſt, and told me who they were: I 
being ſhort-ſighted, could not fo foon recolſect 
them, and in the Night- time; and they repre · 
ſented to me, how miſerably affected were 
with this ſad Accident, and I ſaid, To be fure, 
it is very deplorable. They reply'd, To be ſure, 
my Brother is mad; without he had been mad, 
he would not have done fo: Why, ſays I, that is 
the beſt Turn you can give to it. His Behaviour 
is very extravagant, that I did ſay z ſo it was, to 
be fure : What could I have ſaid ? Would you 
have had me told the Ladies what a Rogue they 
had for their Brother? 5 7.11. 

Mr. Serj. Cbeſtyre. Did you know him before ? 

Mr. Alen. No, I did not. | 

Sollicitor. My Lord, he doth not anſwer the 
Queſtion ;7 he not ſay, whether he did not. 


declare, that he believed him to be a Madman. 


Mr. Allen. I never did, as I remember. In 
my Opinion, he was very much out of the com- 
mon way of Men, in the whole Courſe of his 
Life, and his Proceeding; as far as I could gather 
from his own Behaviour, and the Courſe: of his 
Examination: But that I faid he was a Madman, 
F can't remember. di 

Sollicitor. If you pleaſe; Sir, one Word more: 
Whether the Priſoner, at the Time that he was 
in the Priſon, did not deſire Mr. Allen to ſhoot 
him through thes Head ? And whether Mr. Allen 
did not declare the fame? 

Mr. Allen. 
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Mr. Allen. He ſaid he was willing to die, Why 
would not my Lord Onfow ſhoot him, or give 
him a Gun, and he would ſhoot himſelf? I am 
willing to die; for I am not willing to bring my 
Friend into Trouble. 

Mr. Serj. Cheſbyre. Pray tell the Occaſion of his 
ſaying, he would not bring his Friend into Trouble. 
Mr. Allen. The Occaſion that drew him into 
that, T had a Notion, that ſomebody muſt ſet 
him to work, the Act appear'd fo unprovoked, 
and premeditated. When I examined as to that 
Circumſtance, eſpecially when he ſaid, My Lord 
was the Author of thoſe Tumults and Diſtur- 
bances, I aſk'd him, What Diſturbances ? He 
faid, At the laſt Election; and wherever he went, 
People ſtil: damn'd and curs'd my Lord Orfcwe. 
Says I, Did you ever, mention any thing of this 
- Deſign? He told me, He had long, and delibe- 

rately intended to murder my Lord Onſoto. 

Mr. Serj. Cheſhyre. How long? 

Mr. Alen. Ever ſince laſt Horſe-Race was 
Twelve- month; and he had communicated ſuch 
his Intention to his Friends, and they had encou- 
taged him in it. | | ' 

Mr. Serj. Cheſoyre. Did he name any body? 

Mr. Allen. He did name two Perſons to me. 
Mir. Serj. Chefpyre. We deſire they may be nam'd. 

Mr. Juſtice Tracy. What Perſons did he name ? 
Mr. Allen. He named them as Perſons that he 
had communicated his Intention of murdering my 
Lord Onflew; and they approved of it. | 

Soll. My Lord, if I am rightly inſtructed, theſe 
very Perſons he had named, they are Friends of 
my Lord Onfow. Our Defence is Lunacy; and 
if he declared Perſons that are Friends of my 
Lord On/lew, it is an Argument for us; and that 
is the only Reaſon why we defire Mr. Allen to an- 
ſwer to your Queſtion; E 
Mr. Allen. As ſoon as ever he named the two 
Perſons, ſays I, There are ſeveral Perſons in the 
Town of the ſame Name; but who were his Ad- 
viſers? 0 

Mr. Juſtice aq. You don't ſay that he ſaid 
they were his Adviſers. /' _ 1 131 
Mr. Allen. No, not his Adviſers; „ 
of it, and encouraged him in it; and when he 
found me ſolicitous to fix who thoſe Perſons were, 
as I thought it behoved me to be, he would have 
recalled his Words; ſays he, Do you think I will 
bring my Friends into Trouble? No; I am will- 

ing to die; why don't they kill me? why don't 
my Lord Onſiow kill me? why don't he let me 
have a Gun to kill myſelf by? Says he, I won't 
bring my Friends into Trouble. | 

Mr. Serj. Chefayre. After he had named the 
Perſons, and you purſued the, Inquiry, then he 
drew in his Words 
Mr. Allen. Les, after he had named them; 
but he would not bring his Friends into Trouble. 

(After ſome Diſpute about naming or not naming) 

Mr. Serj. Cheſbyre. Then I aſk you, and de- 
fire you'll declare upon your Oath, Were thoſe 
Perſons that were ſo named by the Priſoner re- 
markable Friends, and in che Intereſt of my Lord 
Onſlow, or oppoſed him in his Intereſt? t 

Mr. Allen. They very remarkably-oppoſed him, 
and were ever underſtood to be bitter Enemies to 
my Lord Ono. | 
Soll. for the Priſoner. My Lord, I defire to know 
of this Gentleman, Whether Mr. Arnold did mot 
deſire him to ſhoot him through the Brains, or 
Words to that Purpoſe ? 
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Mr. Allen. No, my Lord; I don't remember 
thoſe Words: His Wards I remember, for I re- 
duced them into Writing, I would have taken 
it by way of Confeſſion; but he was ſo ſtubborn, 
that I ſuppoſe if I had offered to produce Pen, 
Ink and Paper, and take the Words from his 
Mouth, he would not have ſaid one Word: But 
in a few Days I reduced them into Writing; and 
I do remember very well he ſaid he would ſhoot 
himſelf; Why don't my Lord Onſlow ſhoot me? 
Let me have a Gun, that I may ſhoot myſelf : 
But J don't remember Brains to be mentioned. 

: Soll. We deſire, my Lord, to know, whether 
all the Perſons named were Friends or Enemies to 
my Lord Onflow ? 

Mr. Allen. He named but two to me. 

Mr. Serj. Cbeſtyre. My Lord, we have gone 
through the King's Evidence; and we reſerve 
what is our Duty to reply, if there be any Occa- 
fion : At preſent we reſt it here. . 

Mr. Juſtice Tracy. Priſoner, you know what 
is doing: you are upon your Trial for your Life; 
the Council for the King have gone through their 
Evidence; have offered all that they think mate - 
rial againſt you; you have heard all that hath 
been offered againſt you: Now it comes to your 
turn to make your Defence; What: ſay you for 
yourſelf ? - | 

Priſoner. With humble Submiſſion, I don't 
know what to ſay. May God forgive; if it is 
my Fault, I am ſorry for it. I don't know what 
to ſay more. ws" | 

Mr. Juſtice Tracy. What have you ſaid? Re- 
peat what you ſaid. , 

Priſoner. With all Submiſſion to your Lord- 
ſhip, I don't know what to ſay. I aſk Pardon 
for all my Offences and Faults. | 
2 Juſtice Tracy. How came you to attempt 
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Priſoner. I don't know how it happened. 

Mr. Juftice Tracy. And what was the Cauſe? 
It don't appear that this Noble Lord ever did 
you the leaſt Injury, Call your Witneſſes for the 
Fine. 4,345 054 14 o ene 
Goll. for the Priſomr, | Nathaniel Arnold. 

| Nathaniel Arnold fworn. © ©» 

Mr. Juſtice Tracy. Sir, you are called here on 
the behalf of the Priſoner ; What can you ſay ? 

Mr. Arnold. My Lord, he is my Brother; I 
have known him a great many Years; I am ſo 
am come to ſpeak any thing on ſuch an Occa- 
ſion: I know him to be a Madman; therefore I 
hope I ſhall ſhew ſuch Things of him, that the 
Court will think him ſoo. 

I have declared to my Lord Onſlow, that I 


oy 


have no Intention to ſkreen' him from Puniſh- 


ment; but to endeavour to ſave him from the 
Gallows. My Lord, when he'wis young, my 
Father hath tried to put him Apprentice to two 
or three ſeveral Places: It ſignified nothing; he 
came home again: ' Afterwards Mr. Fra, who is 
a Brewer at Guildford, perſuaded Father to 
let him belwith him: He took him, Me uſed him 
like his Child, laid him with his Son; but he 
would not ſtay: He was at other Places. Some 
time afterward he had a mind to make me a Viſit 
at London: I knew what an ill-natured Fellow 
he was to my Father and Siſters : I would have 
perſuaded him to ſtay with me; that would not 
do. Afterwards I had a Commiſſion from my 
Father to allow him Fifteen Pounds a Year, — 
en 
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ſend him into Yorkfhire. 
Acquaintance there, and had a Place provided 


for him, equipped bim with Cloaths, and ſent 
him down : He came-back again. Nothing we 
could do would govern him, he ſeemed fo like 
a Madman. When my Father died, he left him 


1 writ a Letter to an 


Five Pounds a Quarter. He would lay under 
Barns, Hay-Ricks : I have caught him under my 
own Hay-Rick in a Morning, when he might 
have lain in his own Bed. He had a Houſe in 
the Neighbourhood ; but he had never a Stool, 
or a Pan, nor nothing at all in it. I don't know 
whether he had a Chair, but there was no Bed. 
We could not perſuade him off this: We would 
let him have Money. 

Mr. Juſtice Tracy. He would live by himſelf. 
Mr. Arnold. He lived by himſelf ; and he 
hath known when Quarter-Day hath come, be- 
cauſe People have dunned him for Money; this 
White the Taylor, Sturt the Alehouſe-Keeper. 
And as ſoon as I came, and he had Notice, he 
would dart down the Hill to me; where I have 
been ſurprized by his Looks : Sometimes I gave 
him good Words, ſometimes bad ; ſometimes I 

ve him a little Drink, ſometimes none, for 
Far : He a appeared as much like a Madman as 
ever any body did. 

Mr. Serj. Cheſhyre. You are his Brother, and 
you wou fave him from Hanging; it is natu- 
ral, and I don't diſcommend you. You are up- 
on your Oath; and Juſtice muſt be done. Sir, 
let me aſk you, whether you looked upon your- 
ſelf to be a Madman, in treating him in this 
manner ? 

Mr. Arnold. No. 

Mr. Serj. Che/hyre. You ſay this Man had -” 
Memory return very quick every Quarter-Day ; as 
ſoon as that came, he would come to you for his 
Money : Did you ever refuſe it him, becauſe he 
was mad, and not fit to be entruſted with it ? 

Mr. Arnold. No, I never did. 

Mr. Serj. Cbeſtyre. At the ſeveral times he was 
put Apprentice, like an untoward Boy, he would 
run away; did you look on that as a Sign of 
Madneſs ? When he was put to a Brewer, did the 
Perſon you treated with, or you, look on him to 
be a Madman ? 

Mr. Arnold. I did underſtand that he thought 
him difordered in his Brain. 

Mr. Serj. Cheſhyre. As every untoward Boy i is; 
when you ſent a Letter into LJortſbire only, and 
no Perſon with him to take Care of him, would 
you, if you had thought him diſtracted, have ſent 
him alone to provide for himſelf ? 

Mr. Arnold. We did not ſend him alone, but 
we ſent him on Ship-board ; I ſent down to a 
Perſon to take Care of him when he came there; 
I did not think him ſo much a n as to be 

chained. 

Mr. Serj. Cbeſyre. Would you take it to be 
2 r, you that are his Brother, to ſend him 

hip - board into a Ccuntry he had never been 
in 5 only on a Recommendation of a Letter, 
if you had thought him ſo mad as not to be able 
to provide for and govern himſelf ? 

r. Arnold. 1 ſent him to one that was my 
Cuſtomer. 
Mr. Serj. Chefoyre. Di you: obſerve | in thoſe 
Lercers that he was mad ? | 

Mr. Arnold. No, I did not. 170 
Mx. Serj. Cbeſtyre. Then in theſe ſeveral Pa 
that he was too ſharp for you, is that a Sign of a 
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for Frl. 
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Madman J Are theſe your ſole Reaſons, bet 
cauſe he acted like x canghty'dan, ler be wal 
a Madman? ? 

Mr. Serj. Mbinater. if hes was 
why did you not let him be —— 

Mr. Arnold. 1 did not "hin him fv cath e 
Madman as to confine hin; - 

Mr. Serj. Whitaker. I would alk you; on your 
on Knowledge, Can you give an Account of 
any thing that he hath done; but a8 ſullen os 
cruel Man? bn 

Mr. Marſh. You don'r look upon him fo mad 
as to be chained? © + 

"Me — Bie I did not 4. Care 

r. Mar, him che 
of any Perſon ? 1 

Mr. Arnold Arnold. No,'1 did hot; he lived at large. 

Mr. Marſs. Did he ever live with you? 
Mr. Arnold. Yes, he did. g 

Mr. Marſs. How did he behave himſelf then 
Mr: Arnold. Very oddly: | 

Mr: Marſh. As how? 

Mr. Arnold. As a Madman; It 

Mr. Serj. Cheſbyre. Whether or no did he uſo 
to carry a Gun? 

Mr. Arnold. Yes, often in his Father's Time. 

Mr. Serj. Cheſoyre. He uſed to uſe a Gun? 
Mr. Arnold. nn OS 


Time; . 
Mr. Juſtice 7 racy. And bath he done ſo ſince ? 
Mr. Arnold. Yes, times; and I have 


ſeen him with one ſeveral times ſince. 

Mr. Serj. Chefbyre. Why did not you take it 
from him, as he was a Madman ? 

Mr. Arnold. He was my er ar and I 8 


care to oppreſi him. 

Mr. Serj. Cbeſtyre. Now would have pres 
vented him from doing this Miſchief, if you had 
done ſo. Did you ever farm — + n 

Mr. Arnold. I have. 


Mr. Serj. Cbeſtyre. Did you ever him? 

Mr. Arnold. 7 ran — him in of 
Hay or Barle 

Mr. Serj. — Did vo find he brought ir 
together, 2 ae it about? ay 

Mr. Arnold, He brought it together, in 
2 . ought to 


Serj. Chobyre. ay, be wa vanghry 


en Boy from is You. 

Wilden Aust en 
The Priſoner at the Bar is my Brother ; I es 
lieve him to be a Madman. 


Mr. Serj. Chefoyre. Give your Reaſons. 

Mr. Juſtice Tracy. What, is he x Lunatick ? 
Mr. Arnold. He is not perfect in his Senſes z he 

did not know-what he did at ſome- certain Times: 

I can't fay he was al ſo. - 


„ oo, and give your Res 


Mr. Arnold. In my Facher's Time I have heard 
him curſe him, and call him wicked and abomi- 
nable Names, without any Provocation: I have 
heard him talk to himſelf,” fometimes catch "ﬆ 
his Words, ſometimes break out into Paſſions of 
Curſing and wn without any Provocation 4 


After this I have him to burſt out into 
a fooliſh r and grin like any Madman: 
If you aſked him what he talked of, ſometimes 


he would give an Anſwer, ſometimes. not, This 


I have obſerved ſeveral Times; as ena 
Hhhh 
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lat Times, 1 cavnor fox it forth z but this, as to 
the general, that I ſometimes have dreaded him. 
he would be pong: e andl act 
e other Men.. 

2 "Mr, Serj Choyre, Do you take whos. bu the 
Sign of a Madman, to do à very wicked thing? 
Mr. Arnold. Madmea do very wicked things. 
Nr. Serj. Cheſtyre. Do you take all do be Mad 

wen that o wicked. gs 2 od : 

Mr. Arnold. Some do wicked things for the 
| Bake of Proſit and Gan 

Mr. Serj. Cheſhyre. Was you one that paid him 
any Share of this Allowance? . 
Mr, Arnold. I am — pF My Father left a 
ſmall Matter to my Brother and me, to pay him 
Five Pounds a 8 and my Brother com- 
monly pays him: Ihave aſked him about it ſome- 
times; and he ſaid, the Priſoner would run in 
Score, and then Perſons would dun him. 

Mr. Serj. Cbeſtyre. How do you know this? 

Mr. Arnold. I have heard my Brother ſay this. 

Mr. Serj. Cbeftyre. Then you know nothing 
but what your Brother told you ? 

Mr. Arnold. I know my Brother owed Money. 


Mr. Serj. Cheſtyrt. The People uſed to truſt 


_ 

3 Serj. Cheſtyre. Mr. | Nathaniel Arnold, Sir, 

2 A. ou pai oo his n did he give 
pou a 


Mr. N. — 1 always writ the Receipt, and 


he fi ed ic. 
Me. Serj Che/byre. pid you not read it over to 
Mak, or let him read ic? | 
Mr. N. Arnold. Yes, Sir. 

Mr. Serj. Cheſhyre. At my * 5 
be pretty Lell. in his Senſes? 
D. Mr. NV. Arnold. — he was duoned for 
Money. * TY 

Mr. Serj. Cbolyre. Did not he and you uſd to 
write e by Letters? 
* 2 Arnoldi Never in my 0 as 1 8 


„ Mos can be write ? 128 70 
r. M. Arnold. Les, hei can write. 
ir. 4. 7555 Tray. (lt Mr. William Arnold) 
Did you never write to | 
Mr. . Arnold. I _w_ bew it is a your 
while if d did. - 7 A2 
Mr. Serj. Darnell. As — pow yatte{ 
ing of when he ran a Score, did they uſe to put 
him in mind of hi Quarterage ? 
Mr. . Arnold. Thoſe Perſons he owed Money 
to would dun him. 
Mr. Serj. Darnell. And when they did dun him, 


— you 8 — 88 what e meant t by 


wh 1. Mold. Yes, he might. 
Mr. Serj. Darnell. When be was told Quarter- 
Day was at hand, what would he do ? 


Mr. W. Arnold. I can't ſay, but he hath dunned 


my Brother for Money. 
Mr. Serj. Darnell. When? 
Maney. i in his Packers, we 
Mx. Serj. __—_ Did he never tell you chat he 
had Debts to pay? 

Mr. NV. arnold, Yes, he hath. 

Mr. Serj. Darnell. What do you mean when you 
ſay, He was ſometimes in his Senſes, and f 
times not; how often were thoſe Interyals ? 

Mr. N. Arnold. I can't ſay it. 
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Mr. Serj. Darnell Did you never obſerve ſome 
Men of Diſcretion act indiſcretionally? | 
Mr. N. Arnold. Yes certainly, Ta bare dons 


it myſelf. 
. William Arnold — 8 1 
The tenth of July laſt he came to my Houſe 
in Cannon- Street; I finding of him there, I aſked 
him what brought him to Town; he ſaid he 
could not tell. What Buſineſs have you. in 
Town? It is not a proper Place. for you z you 


have not much Money to ſpend : . Belides, you 


may fall into bad Company: Says he, come to 
ſee you, 1 thiok 3 what elſe have I to do? 
Says he, I can't be eaſy x my Lord Onſlow bath 


bewitched me; be plagues me Day and Night; 


I can't eat or drink; if I eat any thing, it comes 
up: I am, ſays he, as if they Warn the Breath 
out of my Body. 

Mr. Juſtice Tracy, How long ago is this? 

Mr, W. Arnold. The tenth 5 uly laſt. I then 
aſked him, why he was ſo concerned about my 
Lord On/ſlow ; doth my Lord know you ? Says 
he, I don't know that he doth: When did you 
ſee my Lord? Says he, I don't know z-not this 
great while: Why are you io, diſturbed, then, 
about my Lord? Have you been ſhooting in my 
Lord's Manor? No, Says I, Pray be ealy ; don't 
diſturb yourſelf with theſe wild Notions; pray be 
eaſy. I then gave him ſome good Words, and I 
gave him ſomething to eat, and made him pro- 
miſe to return home, and be eaſy; which if I 
would give him Money to return home, he would 
do, as he did promiſe me he would: And that 
was the laſt time I ſaw him before this unhappy 
Accident of my Lord Onflow's, 

Mr. Serj. Darnell. Did he give you any other 
Reaſon of his coming to Town? 

Mr. V. Arnold. I don't remember he did; * 
ſome Heſitation, and a very wild Look, he ſaid, 
I am come to ſee you, I think. | 

Mr. Serj. Cheſoyre. Give my Lord an Account, 
whether or no, when he was talking wildly againſt 


my, Lord Onſow, dig he tell you who put him 


upon chart? 

Mr. W. Hraold. If you. plegle, 1 Tae aſked 
him theſe Queſtions: How came you to do this 
wicked Act? Did any body put you upon it? 
No, ſays he. I am ſorry you have done this 
vile Action. Did my Lord Onſlow give you 
any Provocation ? Or any body ſet upon you to 
do it? Says he, My Lord Ouſlom hath bewitched 
me, was always a Plague tome, and was the 
Plague of the whole Country; and ſeveral Things 
to the ſame Purpoſe. 

Mr. Serj. Cheſoyre, You talk you gave him 
Money and Drink. I ſuppoſe you gave him 

t 

Mr. V. Arnold. I gave him Viduals and Drink, 
and Money in his Pocket, provided he returned 
home; which he promiſed me he would do. 

Mr. Serj. Cbeſcyre. If you looked upon him as 
a Madman, why would you give him Money, 
and be ſatisfied with his Promiſe that he would re- 
turn home ? 

Mr. V. Arnold, I never knew that he attempied 
to do any body Miſchief. 

Mr. Serj. Chſtyre. How did you know but he 
might do you or himſelf a Miſchief ? Pray an- 
ſwer the Queſtion, and be conſiſtent ; you have 


ſaic, you looked upon him as a Madman, and 


that he could not give any os Reaſon why be 
Vas 


1723-4 OT 


was come to London, but ſaid, he is chme to ſue 
ou, he thinks; and you gave him Money, and 
Victuals, and Drin on his promiſing 12 ar 
turm boche agen 2 turn home? 
t. N Fa eng ut he did.. 11 111 
ie eff). Cbeſgyre. Now the great Queſtion is, 
ether he or yo Are the Madman se 


Mr. V. Arnoll. 1 ſübmit chat to you. 1 did 


aſk him where he e e _ 1 not get it 


out of him. 

Mr. Seti. Whitaker. Did you rely upon his bro. 
mike that he would go home? f 

Mr. 1 3 1 can't: tay did entirely depend 
upon it. 

W Marſh. You y. the tenth 2 Fuly yout 
Brother came to ſee you in London, and expreſſed 
Uneaſineſs in being plagued by my Lord Onflow ; 
Did he ſay he 4155 do any ung ak Way of 
plaguing my Lord Onflow? 

Arnold. No, he did not. 

Mr. Marſh. Mr. Nathaxiel Arnold, did you ſee 
him then? 
| Nr. N. Arnold. No, Abs tick chere, 

Mr. Marſb. Did you hear him at any other time 
x any thing of my Lord Onflow ? - 

Mr. N. Arnold. I have heard him ſay my Lord 
Onſlow had bewitched him. 

Mr. Marſh.” Did you hear him expreſs any 
Reſentment, or that. he would make any Retali- 
ation? 

Mr. N. Arnold. No, nothing at all of chat. 

Mr. . Arnold. I did wait on my Lord Onflow 
whiln- he uſed to 4 to Sie! More- Mobyeux's 


e 
his G ame. 
M. Arnold. 1 don't know; I never ſee him 
there I did wait on my Lord Oafow; I humbly 
d his Lordlhip's Pardon; but 1 did nr 
ie him to be a Lunatic. 

Mr. Juftice Tracy. If you apprehended him to 
be a Lunatick, and deprived of his Senſes and 
Ad” 6 you ſhould have ** more Care 

of him. | 

- Mr. Arnold. It leer at ſome certain Times 
. — more in the Spring and Fall than at 
other Times: I never knew he did. any Harm 
before. f 
Mr. Serj, Darnell. Don't yon uo of any 
Harm he did to one of his Siſters ? 
Mr. . Arnold. 
ſee him; I was abroad g but when 1 came home, 
the complained to me that her Brother had aden 


her. 1 230! 
Mr. Sr}. Dirnell. What vag her Name? 4 
Mr. . Arnold. Elizabeth Arnold. I talked to 


hith about it; he would laugh at it. 
Mr. Serj . Darke Did you take it hn be the 
2 55 ion or Madneſs? 
W. Arnold. [ don't know. any Reafon he 


had for doit Jes 
Mr. Serj. Bey Did' not Ul Span that 
We Cate ought to be taken of him m 
Mr. , Arnold. My Father was then N 0 o 
I had hothing to do with hi 00 aA = ib 4 
Mr. Serj. Darmik What have yo ew: of 7 
any thing he hath done to his Father ? 
Mr. ' Ahibld! I have known hirn abuſe him, 
d Fall him Nameg, without any Proyocation. 
And nd my Father, at the Requeſt" of thoſe that 


were about him, abour” ten Lears ago, ordered 


4 ot by er Foy: Ve 00 


rj. Me He uſed to be there to de- 


He hath ſtruck her.; I did not 


 had-projudiced ber Eyes, and that ſhe eld dale 


1 


, 4383 
me to go to the En d d deſire 

him to grant a Warrant; for his, a 
bad adviſed him to fend him abroad; in hopes 
that might xeclaim him: And at the Bench of 
Juſtices at od, he wW̊s by thee ken; up 
and liſted, as Marine ; he X 
but did not ſtay; long the 
ran away, and came home 1820 


Repair. 
- Mr. Serj. Darnell, I think you. was ae of 


his being ſent on Ship-board; 


Mr. Arnold. That was When 1 "would have, Tor 
him-t6, Zork/bire 3, but he would not go., : 

Mr. Serj. I bitater. Mir. William: A you 
ſay he was ſent abroad by the late Lord Onflew ; 
have you heard him expreſs any Reſentment to 
2 25 wh On/iaw, by Reaſon, of his being ſeor 

r 4 
Mr. I. donald, 1 never did bear bim mp, : 
but I inquired of the Neighbours, who ſaid, that 
as my late Lord Onſlow had ſent him fot z Sol- 
dier, People would ſay; If you don't behave your- 
ſelf well, my Lord Oy ſhall. ſend you for a 
Soldier again; and that run in his Head, and he 


never could get it out again. 

Mr. Mer. He came rey from his Ship with- 
out Leave ? 

Mr. V. Arnold, Yes, 1 believe. he did without 


any Leave. 


Mr. Serj. Darnell. Wa av arvec avid erat 
Priſoner threatened my Lord Ou m? 4 

Mr. N. Arnold. Never, before this Accident 
happened. 
Mr. Serj. Darnell. Not by any Servant of the 
Houſe ? 

Mr. N. Arnold. 1 don't know that any 
8 threatened the Life of my Lord 

2 

Mr. Setj. Darnell. What did the Servanty el 
you relating to my Lord Onflow ? 

Mr. N. Arnold. That my Lord Onſlow had be- 
witched him. 

Mr. Serj. Darnell. Did they tell of * 
ſolution he had took upon that? pon bars? 

Mr. N. Arnold. No. 2 

Mr. Serj. Darnell. Nor of any thing Vlog} do 1 

Mr. N. Arnold. No, I don't know * Wa 
did; I don't S ee 


E | 5 ry-Arnold wn 

thy Lord, — ſeen. the Nas feveta 
Times under — Diſorders, inſomuch, that I 
. took him for 4a Man out of his Senſes at ſundey 
times, I have been in the Family eleven Years ; 
and to the beſt of my Knowledge I never heard 
him ſpeak [ix ſenſible Words together; and after 
the Death of my Father he left che Houſe. 
Before the Death of my Father, I went down 
every Summer. I have ſeen him in great Piſor- 
der. One fine Day in the Summer- Time, his 
Siſter, his own Siſter, went into the Garden,; 
they kept a Dairy, and the Pots, and the Milk- 
Pans were out, and be threw. a Stick, and ſhe re- 

oved him, Pray don't vou, ſays ſhes you 

reak the Milk - Pans: He catches) it up, and 
threw it at my Siſter, and ſtruck der with it about 
the Temples; with that, ſhe fell into 8: Paſon 
of Trars, had like to have fainted aways vg got 
Water, and -recover'd her : but we were afraid he 


T6 


the — of one of nnen | <A 
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- Mr. Juſtice Tracy. "What, with any Hurt he 


| had gave her? 1 


Mrs. . Arnold. Yes, my Lord, 4 we . ſor 

' Mr.” T homns Howard; and he came to us! I 
don't remember Whether it was juſt then, but ke 
char rfl em and” let her Blood. After: the 
Bunz I Went to him, and re- 
dercn Fly and aſk'd him how he could 

0 2 2 a wicked Thing to his own Siſter ; he 
laugh'd at me, and 1 drew back, for frar he 
ſhould do me a Miſchief. Then 1 did declare, 


that 1 believed that he was, at Times, a Mad- 
man. When he fat at Table, he would not fit 


like other People; he would put his Fingers out, 
and had fttange, ſurprizing, antick Ways, which 
I never did fee in any Perſon in my Life before. 
And after the Death of my Father, he laid at an 
old Woman's Houſe, that uſed to weed in the 
Garden, and when ſhe and I have talk'd about 
- Edward, the old Woman would ſay, Depend on 
it, Mr. "Edward is a Madman. 

Mr. Juſtice Tracy. It is no matter what the told 
you, What is your Obſervation ? 


Mrs, Arnold. It was always my Opinion: He 
| would do ſeveral ſurprizing Things. 


Mr. Juſtice Tracy. What, you are the Wife of 
Mr. Nathaniel Arnold? 

Mrs. Arnold. Yes, my Lord, I am. 

Mr. Serj. Cheſhyre. How long ago is it, that 
you made theſe Obſervations ? 

Mrs. Arnold. 1 have lived eleven Years in the 
Family: It is about five Years ſince. 

Mr. Serj. Cbeſbyre. You knew him before? 

Mrs. Arnold. Yes. 

22 Serj. Cbeſtyre. How came you to obſerve 
it then, and not before? 

Mrs. Arnold. He was always a very ſtrange, 
-unaccountable poor Creature. 

Mr. Serj. che But you reaſon'd with 
him, Why would you throw the Stick at my 
Siſter ? 

Mrs. Arnold. I did. 

Mr. Serj. Cheſoyre. Did you talk to him as a 
Madman? Why: would you uſe and talk Reaſon 
to a Madman? 

Mrs. Arnold. 1 uſed to reaſon with him. 


Mr. Serj. Cbeſbyre. Did you never ſpeak to 


them, that Care ſhould be taken of him, and he 
ought to be put under ſomebody's Care? 

rs. Arnold. I have often e nx my Bro- 
ther, and Mr. Arnold about him: He lived by 


himfelf; he was not miſchievous out of the Houſe, "1 


never was afraid of him: About his Siſter, 
that was the only Miſchief he did. | 
then? A Cbeſtyre. And vou reproved him 
"Mts. Arnold. Yes; and after that Time he did 
pot come in Sight of any of the Family. 
Mr. Serj. Cbgcyre. Did you hear of his Beha- 


Viour out of your Sight, that it was in a diſor- 


derly, diſtracted manner ? 
Mrs. Arnold. I have heard talk fo. 

Mr. Serj. Cheſtyre. If you apprehended it to be 
1 would not every body be amazed, that no 
body took Care of this poor Brother 

Mrs. Arnold. It was hard to confine a poor 
Creature 5 his Father did not think fit to do it. 
The laſt Time I ſee the Priſoner, he came to 
my Houſe ; it was about a Month before he com- 
emitted ehis Fact; and as I was ſitting, he came 
i1 at. the Back Door; and in a gteat Confuſion. 
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I had a Niece with me, that had never ſeen him 
before ſays I, Don't be frighten'd at him, he 
won't hurt you; but he talk d very much, and 
look'd extremely wild, and he fat in a 

manner, and my ry ys him for ſit- 
ting ſo : Says I, Will you have a Diſh of Tea? 
No, he would haye fome Beer. 1 ordered them 


to mix it with ſome ſmall Beer, for fear af 
making him worſe, He talk'd extreme 


wardly ; ſays I, Speak out like a Man, if 
anſwer you, I will. He told me he was Bs 
witch'd, he talk'd to himſelf, and I heard hi 
curſe ſeveral Times: Says I, Who hath bewuch” 
you? He told me, The Imps. I aſk'd him 
what he meant by Imps? He told me, they 
danced in his Room all Night, and he could not 
lie in bis Bed for them, and the Devil did tempt 
him, and the Imps ſtood by his Bed.. After 
ſome Time, he — have another Mug of 
Drink, but I would not give it him: I told him, 
As for this, it is for want of going to Church, 
and employing Nn in good Things. To 
__ he ſaid, My Lord Online, Why ſhould 
T be plagued by by wy Hy But, to the beſt of my 
I never heard any thing about — 
Lo before, or of the Perſon be had in 


his Mind, 
Eleanor Arnold ſworn. 
I believe this poor Priſoner to have been di- 
ſtrated for near ſeven Years, and in all 2 
Time, he hath not been capable of formi 


5 - or plotting any 22 22 any 


but hath lived in a rambling, diſtracted — 
The Twentieth of laſt „ he came to the 
Pariſh Church of St. Ni in ſuch a manner, 
that ſeveral of the Congregation obſerved him 
to be diſtrafted, and tald me ſo, and ſpoke of 
him to me. He then appear'd to me in a diſmal 
Agony, and quite out of his Senſes. The fame 
Day, after my Lord Onſlow was ſo barbarouſl 

ſhot, I ſee Mr. Juſtice Alen, and aſk'd him, If 
he had ſeen my Brother ? Mr. Allen told me he 
had, and had been with him twice fince. I 
aſk'd him, if he thought my Brother to be di- 
ſtrated ? Mr. Allen ſaid, He 'd to him to 
be ſo, and to be an Enemy to all Mankind. I 
aſk'd him, If the Priſoner. had given him any 
Account how he came to do ſuch a horrid Fact? 
Mr. Allen anſwer'd, That this poor Priſoner de- 
fired him ſeveral Times to ſhoot him through 
the Brains. I know it is reported, that he is not 


diſtracted, but I affirm it to be otherwiſe: 1 have 


ſeen him, for nine Hours. together, talk Non- 
ſenſe; ſometimes curſe and ſwear, without the 
leaſt Provacation : And if your Lordſhip will 
iy e me Leave, I can relate ſeveral Facts, as In- 

nces of his being diſtracted. My Lord, ſome- 
times, when we have gone out, he hath got the 
Fuel, ſwept it up together, and made it up into 
a great Fire, as if he would fire the Houſe. I 


have ſeen him take live Coals out of the Wood 


Fire, and throw them into his Father's Plate: 


He would often talk to himſelf ſeveral Hours: 


Sometimes he would be in the moſt tormenting 


Agonies : And I do declare I have been in terrible 


'F 5 for fear he would do ſome Murder, 


. If you apprehended your 


. Cheſbyre 
. 4 in theſe melancholy Circumſtances, why 


did not you take Care of him? 
Mrs. Arnald. We apply'd to the Miniſter of 


the Pariſh, ho Man, Mr. 
eee ee 
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Woodward, and deſired that he would endeavour - 


to reclaim him: He talk'd to him, but at laſt, 
he declared, he ought to be 2 into . Mad- 
Houſe. | 

Mr. Serj. Chefoyre. When was this? 

Mrs. Arnold. About five Years ago. 

Mr. Serj. Whitaker. Was there any Diſcourſe of 
applying to a Phyſician, Cc. You ſay a Miniſter 
made uſe of Means to reclaim him, I don't hear 
of any Phyſician conſulted. 

Mrs. Arnold. He never had any- Phyſician, to 
my Knowledge. | 

Mr. Serj. Whitaker. Had he ever any Phyſi- 

.cian, or any Care taken of him, as if he was a 

Madman ? 

Mrs. Arnold. No. 

Mr. Juſtice Tracy. He hath ſtruck you? 

Mrs. Arnold. No, not me, it was another Siſter. 

Mr. Serj. Darnell. Did you apprehend, from 

any of -theſe Circumſtances, that he was like to 
do Miſchief ? 


Rog Arnold. Sometimes I have been afraid of 


it: He would make a great Fire, and ſhut the 
= and keep us out. 
* Mr. Serj. Darnell. You have ſeen him take 
live Coals, and 2 them into his Father's 
Plate ? 
Mrs. Arnold. 1 did. 
Mr. Serj. Darnell. Was you not afraid he 
would have ſet the Houſe on Fire? Had he not 
Senſe enough to do that? 
Mrs. Arnold. 1 believe he had done it, if be 
had not been prevented. 
Mr. Serj. Darnell. Tou did not think him ſo 
mad, as that it was neceſſary to confine him? 
Mrs, Arnold. I did, in my Conſcience, think 


nin Serj. Darnell. And you did not confine 
Mrs. Arnold, Te was not in my Power, - 

. 93 Marſb. How long have you lived at Guild- 
or | 

Mrs. Arnold. Three Years at Guildford. 


Mr. Marſh. You can't but have obſerv'd him 


then often out of Order. 

Mrs. Arnold. Often ſo, by Fits. 
Mr. An. One of — 1 FS te he 
[uſed to be worſe in Spring and Fall. Did you 
ever ſend for any Phyſician 

Mrs. Arnold. No. | 

Mr. Marſb. Eden fo Sprine « and Fall, a 
Kal Bleeding would have done him good. 

Mrs. Arnold. I don't know but it might. 

Mr. Marſh. Did you ever ſend to your Surgeon 
to bleed him; 

Mrs. Arnold. No. 

Mr. Serj. Darnell. Was it the Opinion of 
— 1 that he 2 be ſent abroad for a 

ier 


Mrs. Arnold. It was the Opinion of many of 
would give him no Account, why he did this 


his Friends; but that is eleven Years ago. 

Mr. Serj. Darnell. But he uſed to have his fran- 
tick Tricks then ? 

Mrs. Arnold. Ves. 

Mr. Serj. Darnell. Whether did you look upon 


it, that ſending him for a Soldier would reclaim 


him, or cure him of his Madneſs ? 
Mrs. Arnold. Some were of Opinion it would. 
— Serj. Darnell. What! cure a Madman? 

| r Merfs. Pray, how hath your F wr 

been dead ? pov 0 f * 
Vol. Vut. 


him to look more wild than ever 


Mrs. Arnold. Five Yeats, laſt OZober. 

Mr. Marſh. How long before his Death was 
this flinging the Coals on his Plate? 

Mrs. Arnold. I don't know, but I believe it's 
more than ſeven Years ago. 

Mr. Marſh. Do you know any thing that ſhould ; 
give him this Turn of Mind ? 

Mrs. Arnold. No. 

Mr. Marſb. Whilſt you have lived at Guildford, 
hath it not been known and heard, that he went 
a ſporting with a Gun ? 

Mrs. Arnold. Yes, frequently. 

Mr. Marſh. Did you ever caution any body 
againſt letting him have a Gun, or Ammunition? 

Mrs. Arnold. No, I never did. 

Mr. Marſh. Was he under any body's Inſpec- 
tion, or Care? | 
Mrs. Arnold. No. 

Mr. Serj. Whitaker. Did he not kill Rabbi, 


and ſell them? 


Mrs. Arnold. I don't know. 
Mr. Serj. Whitaker. Hath he not taken Fiſh, 
and fold them ? 

Mrs. Arnold. I don't know. 

Mr. Serj. Whitaker. Did you ever apprehend 
any Danger from his uſing his Gun ? — 

Mrs. Arnold. Sometimes we have. 

Mr. Serj. Whitaker. How comes it "” have 
not taken it from him ? 


Elizabeth Arnold ſworn. 

Mrs. Arnold. My Lord, I have lived with 
him ſome Years, and for more than ſeven Years 
I have obſerved him to be mad at ſome Times, 
though not ſo mad then as he hath been ſince : 
He was ſo very mad ſometimes, that I was v 
apprehenſive of being miſchief d by him; he 
would have Piſtols and Guns, but I have taken 
then: all away from him. Sometimes he would 
let off his Gun in the Kitchen, and give no 
Warning: A great many Times he would- fit 
and talk to himſelf, and ſwear : Sometimes he 


would talk to inhumane Creatures in a different 


manner from what I have heard any body in 
their Senſes 1 do. About a, Month N my 


Lord Onſlow was ſhot, I obſerved, as I could by 


his Eyes tell when his Fit was com ing, I obſerved 
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Life before. The twentieth of laſt Auguf, he 

came into the Pariſh Church of St. Nicholls, ſtood 


in the Front of the Congregation, with his Face 
over his Breaſt, and his Hair in ſuch a diſmal 
manner, that I ſee ſeveral look at him; and they 


told me, when I came out of the Church, that 
my Brother look'd ſo frightful, that they would 
not meet him for ever ſo much. On the twenty- 


eighth of Auguſt laſt, we met Mr. Juſtice. Allen, 
and we aſk'd him, if he did not think him di- 


ſtracted; he ſaid, He is a great deal ſo, and he 
appears to be an Enemy to all Mankind ; that he 


Action, but deſired him ſeveral Times to ſhoot 
him through the Brains. As to myſelf, the Re- 
lation my Siſter, Mary Arnold, hath given of it, 
is true, he had no Provocation from me; ſo far 
from that, I was afraid of him, and I ſaid, Don't 
throw the Stick at me; but as ſoon as my Back 
was turn'd, he took up the Stick, and threw it at 
me, and afterwards =p oy at it. 
Mr. Marſp. Where did he live, when you was 
afraid of the Danger kf his Piſtols and Guns? 
1 1 Mrs. 
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Mrs. Arnold. Sir, he lived in my Father's 
Houſe at Katharine-Hill, where 1 live. 
© Mr. Marſh. Then I find, when you was in the 
Family; it ſeems you wete afraid of his Guns 
and 9 How long have you lived at Guild- 


Mrs. Arnold. More than three Years. I have 
left off Houſe-keeping five Years. | 
Mr. Marſh. Have you not known him have his 
Gun at his Command, and that he uſed to go fre- 
quently a ſhooting ? | 
Mrs: Arnold. I did not know it of myſelf,” but 
1 believe he did: He had no Gun of his own, but 
he uſed to borrow one: When I left off Houſe- 
keeping, I fold my Gun, and would not let him 
have it. | | | 
Mr. Marſh. Why ſhould you take ſo much 
Care when you lived together in the Family, and 
take no Care afterward | 
Mrs. Arnold. I can give no Account of that; 
but my Father hath been adviſed feveral times 
to put him into a Mad-Houſe by Mr. Woodward, 
- the Miniſter of the Pariſh; and Mr: Woodward 
adviſed my Father; in my Hearing, to put him 
into a Mad-Houſe ; for he faid he was mad, and 
nothing elſe would do him Good. | 
Mr. Marſh. Do you know this Mr. Smith? 
Mrs. Arnold. No; I don't know that ever I 
ſaw him in my Life before: I do not know him. 
When I firſt heard of this horrid Action, every 
body ſaid he was mad. | | 


Hleanor Gittings ſworn, 

'My Lord, I have believed him to be a Luna- 
tick ever fince I knew him; which is almoſt nine 
Years {I was at his Father's Houſe with a Son 
of my Maſter's ; I fee him do a great many wild 
Actions; I have heard him ſwear and curſe, 


fling Things about the Houſe, without any Pro- 
vocation : 1 have been often ſurprized at it ; but 
hearing he had never done no Harm, I was paſ- 


five with it. My Miſtreſs. hath been at Katha- 
rive-Hill for four Years laſt paſt, ſix, eight Months 
at a time, | - O71 | 

Mr. Juſtice Tracy; What, at that Houſe ? 

Mrs. Gittings. At that Houſe, my Lord; and 
hath come in at the Back-Door, and fat. in the 
Kitchen; and ſeveral times I have found him 
talking to himſelf : I have come in and ſpoke 
to him, and he hath made no Anſwer, Laft 
" March I went down: My Maſter's Son was ſick, 
and 1 ſent for him to go a Fiſhing, to get alittle 
Fim. A Day or two after he came in at the 
Back- Door into the Kitchen, he ſat himſelf down; 
I deſired he would go a Fiſhing, and get ſome 
Fiſh for the Child: He ſat in a confuſed Order; 
and at laſt he told me the Child was well enough. 
I ſet Victuals before him, but he did not incline 
to eat or drink, but he was in a great Hurry and 
Confuſion, more than I; have ſeen him before: 
I was amazed at it, and I aſked him the Reaſon ; 
he told me my Lord Onfow diſturbed him Day 
and Night ; and alſo he had ſent Imps and De- 
vils into his Room, and he had no S and he 
was with him wherever he went. I have ſeen 
him-ſince this, and I always found him in great 
Diſorder, always complaining of my Lord On- 
Fow's bewitching him, and he had ſent into his 
Chamber Devils and Imps, and he had no Reſt, 
and he could not go a Fiſhing, for my Lord 
Onſlow was with him. I inquired at that time 
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them. I have 


anoth 


„ 


whether he had been ſiſhing in my Lord Onflow's 
Ponds, or had offended his Lordſhip with any 
thing he had ſaid? No; he knew nothi but 
that he was with him perpetually. About May 
he hurt his Arm, by jumping over à little 
River; and, as I was told, he went to Mr. Thomas 

Mr. Juſtice Trac. That's nothing what you 
was told. | | 
Mrs. Gittings.. My Lord, I only bring this as a 
Circumſtance. He. went there, and Mr. Thomas 
Howard applied a Plaiſterz and rolled it up. The 
next Morning he ſent his. Man to know. how he 
did: The Man called at a Neighbour's' Houſe; 
it ſeems he did not care to go by himſelf; and 
when he came into his Room, there he found the 
Plaiſter and Roll thrown about the Room. 

Mr. Juſtice Tracy. Did you fee this? 

Mrs. Gittings. When I heard of it, I went to him, 
and inquired why he ferved Mr. Howard's Man 
ſo, and would not let him do up his Arm? Says 


he, Mr. Howard and his Man are Rogues; th 
and bo 


only wanted to make Iſſues in his Arm, 

Arm was well enough, and they ſhould do bo- 
thing to it. This I heard him ſay. ' Some little 
time after that, I underſtood that Mr. White's 
Rooks had offended him, by the Noiſe 'they 
made in the Night, that he could not ſleep for 
ard abundance of Stories that 
I muſt not repeat here; ſo will only tell you 
ſome. He came one Day into the Kitchen, and 


ſitting in a diſeonſolate manner, I aſked him how 


he did; he told me he was bewitched and & 
ſturbed, and Mr. Nhe Rooks made ſuch a 
Noiſe, that he could not fleep- nor be at Peace 
Day nor Night: I told him he had uſed White 
ill: He faid he had no more Buſineſs to keep 
Rooks than he wand Mr. bite is a Rogue, and 
no body loves him; and he knew his Wife did 
not love him. This he told me, and ſaid they 
had diſturbed him all Night and Day; and 
was then upon the Story of my Lord Owflew 
again; I thought he had got out of one into 
er. ä | — — 
Mr. Juſtice Tracy. When was this? 
Mrs. Gittings. After May, between May 


June, in the middle of Juke, I believe. After this 


was over, that the Rooks were done with, and 
t out of his Head, then he begins with- my 
_ ance, then I often heard that he 

complai my Lord Omflow's ing him 

Day and Night. * 42 CO 5 0 
Mr. Serj. Cheſchre. Don't tell what you have 


heard from other Folks. 


Mr. Serj. Vbitater. Did not you live with Mr. 
Edward Arnold ? | | 
Mrs. Gittingi. I live now with Mr. Nathaniel 


Arnold. 


Mr. Serj. Whitaker. Did you ever heat the Pri- 


ſoner threaten my Lord Ono, or his Life? 


7 7 Gittings, Never his Life, nor nothing 
ike it. 5s 

Mr. Serj. Whitaker. Did you never tell one of 
theſe Brothers that you have heard him 'thus 
threaten my Lord Ono - | 

Mrs. Gittings. No, I never did hear him 
threaten my Lord Onſtorv. bi | 

Mr. Serj. Whitaker. Did you tell any thing of 
the Priſoner ? a 


Mrs. Gittings. Yes; I told my Maſter's Bro- 
ther that I was in a great Fright about the Pri- 
| ſoner; 


17234 ©! 
ſoner ; that I believed him much worſe than ever 
I ſee him; and much feared he would do himſelf 
a Miſchief; 
Mr. Serj. Whitaker. What Anſwer did he make? 
Mrs. Gittings. My Maſter's Brother ſeemed 


ſurprized. | | | 

tr: 'Serj. Whitaker. Did not. he ſay, Mind 
your own 
it; or to that purpoſe ? 

Mrs. Gittings. No; 1 know nothing of it that 
he ſaid fo. I have a great deal more to ſay, m 
Lord. My Miftrefs and I coming from Churc 


one Day, ſome time before he hot my Lord 


, and coming from Church, a Shower of 
Rain drove my Miſtrefs into the Houſe of his 
Landlady; I was with her: The Landlady came, 
and my Miſtreſs aſked where the Priſoner was; 
ſhe ſaid he was within: My Miftreſs told her 
that the was very angry with him, and did not 
deſire to fee bim; ſhe was very angry that he 
ſhould go away with Mr. Fawks's Horſe. His 
Landlady told my Miſtreſs, He is certainly mad, 
and it was not to be minded what he ſaid or did. 
Mr. Serj. Chefoyre. What you have heard goes 
for nothing. 
Mrs. Clitings FE was to ſee the Priſoner in the 
Goal in Southwark the twenty- third of laſt Month, 
being the firſt time Lever ſaw him ſince he ſhot 
my Lord Onflow:' T found him in great Diſorder 
then; and 1 afked' him how he came to do ſuch 
wicked thing: He gave me no Anſwer, or 
e that I could make any thing of. I aſked 
oy if any body had ſer him to do it; and he told 
it was one Stwetman and Thomas Farmer ; 
which” I knew to be two little Boys: I wondered 
at his Anſwer. I aſked him how he did, and 
told. him the Time drew near for his Trial: He 
took rid Notice of that; he ſaid there was a great 
Plague in the World; and alſo that he knew not 
how it came; but repeated it, God take his Soul, 
if he knew how tlie Plague came, or any thing 
about it: But abundance of times theſe Words 
were repeatec. 5 855 
Mr. Serj. Cheſoyre. What Words ? | 
Mrs. Gittings. God take his Soul, if he knew 
how the Plague in the World came. 1 inquired 
what he meant by it; he told me the Wickedneſs 
6f wicked People had occaſioned it, and there 
ould be great Moutning in all the World. I 
quited what he thought would become of him 
if he was to be ttied and condemned; he told me 
he ſhould have a Fortnight's Time to go where 
he would, and do what he would: Then every 
body would be eaſy, and all would be at Peace. 
This was on Saturday laſt ; and he repeated the 
Words, God take his' Soul, if he knew any 
thing of the Plague in the World, or any thing 
Mary Martin ſwore. 
Mr. Edward Arnold was in my Houſe, which 
People ſaid was mad: Ned Arnold, mad Ned Ar- 
nold. People would give him that Report; or 
crazy Net Arnold. Ned Arnold was in my Houſe, 
and accordingly called for a Mug of Beer. and 
phaſe you, I keep a Publick Houſe. When 
ad fetched him a Mug of Beer, he fat himſelf 
down by the Fire; he fell a ſwearing and curſing, 
and ſwore that my Lord Onflow was in his 
Belly. Says 1, Ned, what makes you ſwear, 


and curſe my Lord Oyfow fo? It is Pity, Ned, 


r Felony. 


ſineſs, you have nothing to do with 


but my Lord ſhould know it ; if he knew he 
was in your Belly he would quickly come out 
of it. Says I, If you will have, Ned, a Cha- 
riot, you and I will go to him. Then we con- 
cluded what Time to go, which was about 
Eight or Nine o'Clock the next Morning, to 


go to my Lord On/low's, and tell him he was in 


his Belly. Accordingly he got out of his Chair, 
and took a Knife, and ſwore he would carry that 
with him. I tell you nothing but what is true. 
So then comes in Harry ——— Mr. Flatter's Man 
that belongs to the Horſes. He comes in with 
a Whip in his Hand, I faid, Harry, will 
go and aflift Ned and I to my Lord Onflow's, 
tell my Lord that he is in Ned's Belly? Then 
ſeveral came in, ſeveral Carriers to drink at my 
Houſe : And this fame Man fell a laughing 
heartily. I faid, Harry, will you go? Yes, ſays 
he. But, ſays I, Ned Arnold talks of carrying a 
Knife. No, ſays he, if you carry a Knife, we 


may carry you there, but my Lord will take care 


of us, and ſend us to the Houſe of Corre&ion. 
Ay, ſays I, and hang you too. He had been in 
my Houſe twice before, I will leave nothing that 
can remember. 


Soll. fon the Priſoner. 1 deſire ſhe may be aſked 


whether he did not oo his Boſom, and bid her 


feel for my Lord On | 

Mrs. Martin. Some time before he came to our 
Houſe, and ſat ſcratching his Boſom, and feeling 
and. looking down into fis Boſom, curſing an 
ſwearing, and he ſaid m 
his Boſom, and he had ſuch an Influence over 
him, that he could neither eat, nor drink, not 
ſleep, or be at Eaſe, for him. Ry | 

Mr. Serjeant Comyns. You e ing a 
Knife; Dia you aſk him the Reaſon why h. 
would carry a Knife? | ry 

Mrs. Martin. No, I did not. „ 
Mr. Serj. Comyns. Did you apprehend that he 
deſign'd any Miſchief ? - 

Mrs. Martin. No, I had no Thoughts about 
it; I only talked in a jokerly way. And it 
pleaſe you, my Lord, he was there — — 
his Boſom. One time he comes, ſays he, There 
is Sukey Monneux, my Lord Onflow is got ay 
Sukey Monneux's Belly. I did not know the 
was ſuch a Gentlewoman, Says he, He is ſuch 
a Plague to her, that ſhe cannot eat, drink, ot 
ſleep. Says my Daughter, about eighteen or 
nineteen, not twenty, Years old, Can't you ſhit? 
Becauſe he had ſaid he could not eat or drink. If 
I ſhit, ſays he, it won't ſtink like another Man's 
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Lord Offowo was in 


1 


Turd, My Lord, it is true, I think I have no- 
thing more to ſay. 
| Swetman 
I'took him to be a ſort of a Fellow; 


not to be in his Senfes at all times. I 
ſay he was plagued with the Buggs ies, 
that he could not reſt a Night; he was fain 8 


ſtop his Ears with the Rugg, or he could not 


He would 


* 


1 


ſleep. In the Morning ſometimes he hath aſked _ 


me, Whether I could reſt ? I told him, Very well. 
I aſked him, How he reſted ? Says he, I am 
plagued with the Buggs and Bollies. He 
at my Houſe fifteen Months. 5 

Mr. Juſtice Tracy. How long ago is it fince 


he lodged at your Houſe ? et 
Sevetman, He lived there till this Accident 
happen'd. Mb I, ; (IE FG 6-11 —- 
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* Mix. Serj. Whitaker. Did not you lend him a 
un! PEE RTE” 3 
_ Swetman. Not at that Time: I did uſe to 


lend him a Gun in the Winter, to ſhoot Spar- 
rows, Sc, but } did not lend it him at this Time 


that this happen' d. | 


Mr. Serj. Whitaker. Why did not you take 

the Gun away from him? This very Gun, that 
Lord Onflow with, did not you lend 

him ? ; 
I did ſay, he might have the Gun to go out. 

Mr. Serj. Whitaker, You gave him Leave to 
have this Gun; then I aſk you, Would you lend 
a Madman your Gun ? „ 
. Swetman. I take him to be worſe ſometimes 
than other, as in Spring and Fall. 

Mr. Serj. Whit 


- Swetman. He is more ſenſible in the Winter. 

. Solicitor for the Priſoner. My Lord, I deſire 
he may be aſk'd, Whether he did not hear him 
ſay any thing of my Lord Onſlow ; that my Lord 


Onſlow. had been there with his Wife? Or what 


he heard paſs'd between this Man's Wife, and my 
Lord Ou 3 

Stwetman. He ſaid, My Lord Onflow had 
brought a Hamper of Wine into the Kitchen, 
and for it on the Dreſſer over Night, and when 
he roſe in the Morning, the Wine was drunk out 
of the Hamper, and the empty Bottles were up- 
on the Dreſſer. When I have come home, It is 

rue, ſays he, my Lord hath been friggetting 
oe and my Lord keeps Company with your 
Wife, and your Houſe is diſturb'd ; they keep 
dancing above Stairs, that I can't reſt, 1 have 
open'd the Kitchen Door, to ſhow him that it was 
not ſo; that there was no Hamper nor Bottles 
there. PET e 
Mr. Serj. Whitaker. Pray give an Account 
when he had your Gun at firſt. | 
.  Swetman.. Sir, I can't do it. 

Mr. Serj. Whitaker. I aſk you, where your 
Gun was at that Time? 

Swetman, It was at my Houſe. | 

Mr. Serj. Whitaker. What Gun had he when 
he ſhot. my Lord Onſlow ? + 

Sewetman. It hath been reported that it was my 


Gun. | 


r. Serj. Whitaker. How came he by that 


Gun? 

Swetman. I will tell you how he might come 
to haye the Gun: I was at Mr. Waite's, howing 
of Turnips, before this happen'd; ſays Mr. 
Waite, Can you catch my Conies ? Says I, I be- 
lieve ſome can do it better than I: Says he, I will 
give Sixpence a Coney to any body, for catch- 
ing of them. When I came home, I happen'd 
to drop a Word about it; my Boy was by ; ſays 
he, Ned, ſhall you and I go and catch Conies ? 


Says he, I have never a Gun; ſays he, You may 


take my Father's Gun; and ſays the Boy, We 
will go halves. | 

Mr. Serj. Whitaker. Then you left the Gun, as 
he might take it ? oy | 
Stemann. I did not lock it up. 

Mr. Serj. Whitaker. How came you to let a 


Gun be ſo in the way, as he might come at it, 


if you apprehended him to be a Madman ? 
- Swetman, In former Times he did carry a 
Gun, and he came of a good Family : I thought 


Swetman, I did not lend it him at that Time: 


er. Did you take him to be 
ſenſible at this Time? | 


-— 


| might let him have à Gun, when I ſee him in 
his Senſes. h 


Mr. Serj. Comyns. You ſay, this Diſcourſe about 
giving of Sixpence to kill Conies, gave occaſion 
that he had your Gun??? 

* Yes, Sir. 41 FR 4 2 

Mr. Serj. Comyns. Did he hear you ſpeak it, 
that ſuch * would give Ape 5 4 x 

Swetman. Not to my Knowledge; but my 

Boy took it up, and told him the next Day. | 
Mr. Serj. G e. Pray, this Story you tell us 

about a Hamper of Wine, when was it? 
re A pretty while before this hap- 


N Serj. Cbeſtyre. What do you call a pretty 
while! | 
| Swetman. I believe it might be half a Year. 
Mr. Serj. Chefyre. Did not he uſe to have the 
Key of your Houſe to go in and out as he pleaſed ? 
. Swetman. We had two Keys; he had a Key, 
but we could bolt the Door, and keep him out 
of the Kitchen: I was afraid he would fire the 
Houſe. _ 6 138 | . 
Mr. Serj. Cheſhyre, He might come in and out 
when he would ? i eee 
Swetman. We did not truſt him with chat 
Liberty to go into the Kitchen. 
Mr. Serj. Darnell. Did you truſt a Man in 
your Houſe, that you was afraid would fire it? 
Swetman. He could not come to that Place 
N 2 az ob 62 is eee 
Mr. Serj, Darnell. You was often frighten' 
leſt ſuch a Thing ſhould ain ep gh 15 
Swetman. I was going to turn him going : 1 
told my Wife, This Fellow is ſo mad, that we 
can't keep him any longer; he is fit to go to 
| Dr, rj. f id ou ea him ix 1 | 
my Lord Onſlow ? - a Leih ape 
Stwetman.. He hath been railing ſome Time. 
When my Boy was alone with him, he aſk'd my 
7 for my Hog-Kanife; the Boy aſk'd him, 
What he would do with it? And he ſaid, He 


Mr. Serj, Comyns. Did you hear this? 
Swetman. I did, not hear him fay it, but my 
Boy told me when I came home. 
r. Serj. Comyns. Did you ever hear him ſpeak 
by way of threatening my Lord Onflewo ? | 
Swetman. Sometimes he would hollow as an 
Owl dath ; ſometimes he would ſay Cuckoo. 
Mr. Serj. Comyns. Have you ever heard him 
threaten my Lord Onflow ? een n 
Stetman. I have heard him curſe and damn 
my Lord Oi ͤt. 1 
Mr. Serj. Comyns. Have you never heard him 
threaten him? uy" | 
Stwetman. One Time, about a Twelvemonth 
ago, he ſaid he would ſhoot my Lord Onſlow at 
the Horſe-Race, and look'd very wild. 
Mr. Marſh. What Horſe-Race ? Guildford 
Horſe-Race ? | | 8 and vhs 
Swetman. I took it to be ſo. 3 
Mr. Marſh. Did he ſay he would ſhoot him at 
the next Horſe-Race ? Or he would have ſhot 
him at the former Horſe-Race? ., 
Suwetman. I took. no further Notice of it; for 
I took him to be a crazy Fellow. tel 


would kill himſelf, 


Mr. Marſh. But what did he ſay ? | Tr 
_ Swetman. He ſaid he would hook my Lord 
Onſlow at the Hork-Race. 04 10 "1 ng 
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Mr. Marſb. When was this? 
Race? | 

Scoetman. It was in May was Twelvemonth : 
There was one Horſe-Race paſs'd: I never heard 
he did motion it. | | 

Mr. Marſh. You ſay this was May was Twelve- 
month; How often hath he had the Uſe of your 
Gun ſince ? x 

Swetman. I don't know how often, becauſe I 
did not mind: He never did no Harm. 

Mr. Marſh. Hath he had it ſeveral Times? 

Swetman, He hath had it ſeveral Times. 

Mr. Serj. Whitaker. Had he not the Gun 
whenever he would? 

Swetman. No; I uſed to carry it to Wood- 
bridge, to ſhoot Sparrows. . | 

Mr. Marſh. Did not you bring the Gun home 
again? e $48 | 

Swetman. Les. 4 1 2413 | 

Sollicitor for the Priſoner. My Lord, as to the 
Time of his taking the Gun, to go to ſhoot Mr. 
Waite's Conies, Whether it was not the ſame 
Morning that my Lord Onflow was ſhot ? 

Mr. Juſtice Tracy.” He tells you he was not at 
home. wot I ie : Un 

Soflicitor. According to his Information, whe- 
ther it was not at that Time? del 

Mr. Juſtice Tracy. He ſaid he did not lend him 
his Gun then, but he had it then. 

Selliciter. Whether the Lane, in which this 
Fact was committed, doth not lead to Mr. Waite's 
Turnip-field, where the Conies were? 

Swetman, It lays the ſame way, and my Wife 
thought he went, becauſe my Wife ſee him, and 
had lent him Money to buy the Shot, to ſhoot the 
Conies with. iT 1 CN 


Before the Horſe- 


John Dedman fworn. 34 
Mr. Juſtice Tracy; What do you know of this 
Man ? | | 
Dedman. I know him to be a Madman. 

Mr. Juſtice Tracy. Why? 5 
Dedman. By reaſon my Lord Orflow was al- 
ways in his Mind ; he was always troubled witk 
my Lord Oyflow; he could never take no Reſt, 
the Devils and Buggs troubled him ſo. In the 
next Place, he rented a Houſe, he had nei- 
ther Goods nor Beds, nor Chairs, either to ſit 
or lie down upon; he had — 
upon. He would come to the Houſe, and he 
would beat them all out of the Houſe: 1 have 
been call'd from my Work, to make Peace among 
them. 275 N. b 
Mr. Juſtice Tracy. What Houſe? To whom 
was this? ; = 

Deadman. To his Friends, to his Siſters. 
Mr. Juſtice Tracy. How long ago is this? 
Dedman. About five or ſix Years ago. - 


Richard Wheatly ſworn. | 

Wheath. I have ſhaved him theſe two Years 
and he hath come into the Shop ſometimes, ſo 
that I have been afraid to ſhave him: Sometimes 
he would come in, and go out again, and hath 
ſpoken never a Word. och 
Mr. Juſtice Tracy. Why have you been afraid ? 
Wheatly. Becauſe he hath ſwore all the Time I 

have been ſhaving him, DOT! $255 
© Sollicitor for the Priſoner. My Lord, I deſire he 
may be aſk'd, Whether he did not uſe to 
defire him to cut his Throat? e 


Wheatly. One Time as I was ſhaving of him, 


he ſaid, Dammee, cut my Throat. 
Vor. VII. 


for Balm. 


to lie down 


Mr. Serj. Chefzre. I ſuppoſe, at that Time, 
you had given him a Nick; baſk you, Whether 
he ſaid, Cut my Throat? Or, You will cut my 
Throat ? | 
' Wheatly. He ſaid, Damn you, cut my Throat. 
Mr. Serj. Whitaker. What Anſwer did you 
make ? h N 5255 
Wheatly. None: I was afraid. oY 
Mr. Serj. Whitaker. Did you take every Man 
for a Madman, that ſwore when you cut him? 


| Tydie fworn. | © | 
Tydie. I have known Edward Arnold for ſevera! 
Years ; and I never knew but that he was a crazy 
fort of a Man. 
Mr. Serj. Whitaker, What do you mean by a 
crazy Man? 1 
Tydie. He had ſeveral fooliſh Expreſſions, 
Mr. Serj. Whitaker. Did you take him to be a 
diſtracted Man? | - 
7 die. Sir, I could not take him to be other- 
wiſe. ä | 
Sollicitor for the Priſoner. My Lord, I deſite 
he may be aſk'd, Whether he heard him expreſs 
himſelf about the Buggs, and Bollies ? Or, Whe- 
ther he propoſed to take his Gun, and ſhoot 
himſelf ? 5 | 
Mr. Juſtice Tracy. Did you hear him talk about 
the Bollies ? | | 
Die. I heard him ſay, that the Bolleroys, 
and the Plagnes plagued him fo, that he could 
not take his Reſt at Night. i wa... 
Sollicitor. Whether he defired that he might 
take his Gun, and ſhoot himſelf? CORY 
Tydie. I have ſeen him ſeveral Times. . 
Mr. Juſtice Tracy. Did he fay he would take 
his Gun, and ſhoot himſelf ? | f 
Tydie. I can't fay that; I don't know it, I 
never heard it: I have heard him fit and rail, and 
ſwear, and damn to himſelf. | 
- Solicitor. 1 defire he may be aſk'd, If he hath 
ever heard him ſay any thing about any Tranſ- 
action between my Lord Orlet and this Swet- 
man's Wife? 8 | 4 
Haie. I have heard him ſay, that my Lord 
Onſlow was one Night there, at Stwetman's Houſe, 
and he drank out a Hamper of Wine there; and 
they had Fiddles, and danced; and he faid, 
one Sentiman plz. to them: And when he came 
down in the Morning, there was the empty Bot- 
tles upon the Table, BG Tre by 
s Thomas Poulter chern. es 
"Poulter. 'F ever took the Man to be not as 
anothet Man; he was always out of his Mind. 
Mr. Serj. Whitaker. How long have you 
„„ CRESTS he 
Ponlter. Sir, I have known him this Nine 
Years. One Time, he came in in a Paſſion where 
I was, and ſaid he would kill me. | 
Mr. Serj. Whitaker. What was the Reaſon ? 
Poulter. I know none at all; but it paſs'd over, 
and he never did me any Harm, or any Wrong. 
About à Fortnight before this was done, I was 
working in the Field, and he came to me, and 
look'd mighty melancholy ; he ſwore and curſed; 
and he ſaid at laſt, Damn Tom On/lew; and I 
aſk'd, how my Lord Onſlow had hurt him? he 
ſaid, he had bewitch'd him four or five Years 
ago, and he had had nothing gone through him 
never ſince, and he ſhould never be able to go 
up May Hill. This was about a Fortnight before 
this Accident happen'd. 
Kkkk Mr, 
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Mr. Serj. Vbitater. Where do you live? 

. Poulter. At Godalming. 

Mr. Serj. Whitaker. Did you give any of his 
Relations Notice of this? 

Poulter. A great many People knew of this: 
He ſaid, he wiſh'd he could ſee him to ſcratch 
him to fetch Blood of him, becauſe he had be- 
witch'd him, and he would go to the King, and 
know the Reaſon, why my Lord On/low * 

orn. 


him ſo. 
Mary Morris e 
Morris. My 1 I have known him almoſt 
theſe five Years; I always thought him mad, by 
his mad Actions, as I have ſeen him in; he hath 
often come in at his Siſter's Houſe, and hath fat 
himſelf down, and hath talk'd to himſelf z and 


- © hath ſwore and curſed, and talk'd of the Plague, 


and would look one way and t'other, and talk'd 
to himſelf : He would fit ſo an Hour together, 
and then he hath got up, and gone away, when 
his Siſter hath not been at home, On the Satur- 
day before he ſhot my Lord On/low, he came and 
aſk'd for ſome Small Beer: My Miſtreſs was not 
at home; 3 I fetch'd him ſome; he ſat himſelf 
down, grinn'd his Teeth, and had ſuch Actions; 
look'd one way and t 'other, and without any 
Provocation, curſed and ſwore, and talk'd of 
Plagues : I was fo frighten'd, I call'd my Fellow- 
Servant into the Room | I was afraid to ſtay with 
him. 


5 Mir. J uſtice 7 rag. Did he how any Marks of 
age? 7 cd 71d 22155 *) 

Morris. Yes, my Lord. 

Mr. Juſtice Tracy. What did be do, beſides 
grinning his Teeth ? 

Morris. He did not ſay much; he look'd about, 
and talk'd to himſelf, 

Mr. Juſtice Tracy. How did he talk? 

Morris. He talk'd to himſelf. 

Mr. Juſtice Tracy. How ? 

Morris. Oh! very wildly; with his om look- 
ing go way and Yother. 

r. Serj. Wbitaker. Was he curſing at any body 
in particular ? | 

_ Morris, Not as I heard; I did not bear him 
mention any body's Name. , 

Sollicitor for the Priſoner. My Lord, I dee 
this” Witneſs may be aſk'd, What Tranſaction 
- the ſaw in the Man, and what Directions ſhe re- 
e>+ wh from the Keeper, in the Houſe of Correc- 
tion 

Aris.” I carried him Viduals 9 Day, 
while he was there: He ſaid very little to me, 
but behaved himſelf much as he uſed to do. The 
Goal- Keeper, Mr. Flutter, and Jobn Pullen told. 
me, that my Miſtreſs ſhould not cut him Victuals 
with Bones, nor they would not let him have a 
Knife; they were afraid he would make away 
with himſelf; they ſtripp'd the Meat off from the 
Bones, before they gave it him : The Wo- 
man of the Houſe where he lodged, and the Boy, 
went with me .to ſee him; ſays he, Fo, How do 
you do? Do the Plagues and Bollies plague: your 
Houſe as they uſed to do, Non, I was N ? and 
the Boy laugh'd at it. | 

Stephen F achin feorn. + 

* Solicitor fer the Priſoner. My Lord, I deſire he 
may be aſk'd, Whether he hath not found him 
laid in a all Night in the Air? 


Fechin My Lord, 1 found him in Lalo 
Lodge, and there he was when I went to work 
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upon a Place, Where there is none but hard 
Timber. 
Mr. Juſtice Tracy. When did you find hitn there | ? 

Fachin. I can't remember the Time. 

Mr. Juſtice Tracy. Was it Night or Day ? 

Fachin. It was in the Morning. | 

Mr. Juſtice Tracy. Had he been there all 
Night ? 

Fachin. As far as I know, he had. 

Mr. Serj. Cheſoyre. How long ago is _ 

Fachin, About two Years ago. 

Mr. Serj. Cheſoyre. What Time was it? 

Fachin. It was in the Morning about Seven 

o'Clock ; we went to mend the Tiling of the 
Lodge; 1 can't tell the Time of the Year it was. 

Mr. Serj. Cheſhyre. About what Work was you 
about? _ 

Facbin. Mending the Tiling of the Looge's It 
was the Spring of the Lear. 

Mr. Serj. Cbeſtyre. About Lach- Day? 

Fachin. It was then about. | 

Mr. Serj. Cheſtyre. Did you aſk whether he had 
been there all Night? 

Fachin. No; I did not find him at firſt, but he 
popp'd his Head out: When I found that, I look d 

up, and heard a Man cry; Don't meddle with my 
Tobacco: I was ſurprized at it. 

Mr. Serj. Cheſhyre: Who brought you here? 

Fachin. I was ſubpcena'd. 

Mr. Ser). 7 Who brought you? 
Facbin. Mr. Arnold. 
Mr. Serj. Cheſtyre. Which of them was it“ 

Fucbin. I don't know both; Ms. Arnold, of 
Katharine- Hill. 

Mr, Serj. Cbeſtyre. Had you any Promiſe of 
any Money, or any thing elſe, if you could ſwear 
him a Madman? | 

Fachin. No, 83 Lord. 

Mr. Serj e. Were you not told, it ſhould 
be worth r or Forty Shillings to you, if you 
could prove him a Madman? 

Fachin. 1 — nothing promiſed me. 

Mr. Serj. Cbeſtyre. I aſk. you, Whether they 
ſaid, It ſhould be worth ſo much to. you ? 

Facbin. No. | 

Mr. Serj. Cheſoyre, Did no body ſay ſo to you? 

_ Fachin, No. 

Mr. Serj. V bitater. Have you not declared, 
that this Arno/d was a Rogue, and no Madman? 

Fachin. I believe he is a 7 — Man. 


Mr. Serj. bitater. I alk y „Whether you 
have ever declared that you, V0 him a Rogue, 
and no Madman? | 

Fucbin. I believe I always took him to be a 
Madman. ; 


Mr. Serj. Darnell. Did you never ſay to any 
body, that it was your Opinion, that he was not 
mad, but a Rogue? . 

Fachin. Sir, I never ſai any uc Thing i in m 
Days: No, indeed, I did not. y 

Mr. Serj. Whitaker. es you not E ſo to one 
Sentiman ? 

_ Fachin, No. 

Mr. Serj. Whitaker. Had you; no Diſcourſe 
about ir? 

en, No. no. 


Robert Dandy ſcworn. | 

Dandy. My Lord, I have known him a great 

many Years; I lived near his Father's; I never 

thought him any thing but a crazy Man, ſeldom 

in his Senſes: His Father hath fent for _y _ 
* lever 
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ſeveral Times, to deſire him to be civil; for he 
would be ready to beat his Siſters and his Father 
out of Doors: I told him, if he would not be ci- 
vil, I would fend him for a Soldier. I had him 
before a Juſtice of Peace, to frighten him, but he 
was as bad when he came home again. 

Mr. Juſtice Tracy. Did you hear him threaten 
to turn his Father and Siſters out of Doors ? 
Dandy. I did not hear him: He abuſed his 
Father, and I had him before a Juſtice of Peace; 
I was Conſtable. 

Mr. Serj. Cheſpyre. Did you take this to be a 
Carriage to a Madman, or to a wicked Man, to 
- reclaim him ? | | 

Dandy. I did not take him to be in his Senſes. 

Mr. Serj. Cheſhyre. Why did you carry him be- 
fore a Juſtice? Was he not a wicked Rogue, an 
untoward Boy? Was not that the Reaſon why his 
Father ſent him for a Soldier? Do you uſe to ſend 
Madmen for Soldiers? 


x Mary Swetman ſwory. 
Sollicitor for the Priſener. This is the Wife of 
. Swetman. 


Mr. Juſtice Tracy, What have you to ſay ? 
What is your Opinion of the Priſoner ? 

Swetman. I really think he is a Madman, and 
not in his right Senſes. 

Mr. Juſtice Tracy. He lodged at your Houſe ? 

Swetman. He lodged at my Houſe. 

Mr. Juſtice Tracy. When ? About this Time 
that this Accident happen'd? 

Swetman, Yes, my Lord : Though when he 
came to my Houſe, I took him to be a pretty 
ſenſible Man. After a little Time, he grew very 
mad; and one Sunday Morning, he got up, and 
walk'd out with my Son up the Chapple- Hill; and 
when he was upon the Hill, he ſaid to my Son, 
Jo, I won't come to your Houſe. 

Mr. Serj. Cheſbyre. Was you there? 

Swetman., My Son told me ſo. 

Mr. Serj. Chefbyre: That won't do. 

Swetman. 'He ſaid he would not come to my 
Houſe any more: It rain'd that Night, but he 
did come, and went to Bed. The next Day he 
went a walking, but I don't know where : At 
Night he came home; I heard him come 
home: About Nine, I deſired him to come 
in, and go to Bed, becauſe my Huſband was not 
at home: He ſaid, He come in, he would not 
come in, I had got Rogues hid in the Houle ; 
and I ſaid, No, Mr. Arnold, or Edward, or Ned, 
I can't tell which; he ſtepp'd over the way with 
ſuch a Fury, and ſaid, He would not come in to 
Night: I thought he ſhould not come in to fright- 
en me; I lock'd the outward Door; he had a 
Key, ſo had I, and I bolted the middle Door, 
that when he got in at the outward Door, he 
ſhould come no further. At Two o'Clock in 
the Morning, he comes to the Door, and fat 
there 'till the Clock went Three, then he came 
in; I finding him there, got up, and open'd the 
middle Door; he went to Bed, ſaid nothing to 
me, or I to him, but look'd out of Humour, in 
a wild, ſtaring, diſtrafted way : A little while 
after, my Huſband came home, and as he fat by 
the Fire, he came to him; Stephen, ſays he, you 
are a pains-taking Man, but you have a bad Wo- 
man for_your Wife, and he made me out as if I 
was naughty to my Huſband ; ſays he, She hath 
ſuch Rackettings, and ſuch Doings here; ſhe 
hath had Men above Stairs, fed them with 


Victuals, and I could not reſt for them. He ſaid; 
He came down one Morning, and he ſaw a Ham- 
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per, and Bottles of Wine, ſtanding upon the 
Dreſſer, as my Lord Onflow and I had drank 
out, and he had been there friggetting; and I 
was in a Paſſion, and my Huſband ſaid, I was to 
blame to take Notice of him; for we took him 
for a Madman. 8 
Sometimes I have deſired him to read a Chap- 
ter in the Bible, when my Huſband hath been 
abroad, to paſs away the Time, till my Huſband 
hath come home, which he did ſenſibly : I de- 
ſired him to read another, he did it.very ſenſibly. 
Another Time, as he was fitting down on the 
Couch, by the Fire-Side, I ſee him look very 
wild, and I came to him, and ſaid, Come take 
the Bible, and read, and put all theſe abominable; 
wicked, diſtracted Things out of your Mind; 
he gave me no Anſwer, but took the Bible out 
of my Hand, and look'd in it, and ſwore and 
rail'd, and faid ſuch Things as I am ſure could 
not be in the Bible, and he look'd very wild, and 
very mad. . N | 
Mr. Serj. Cheſhyre. How long was this before 
this Accident happen'd ? | 
Stwetman. I can't tell how long, it was within 
the Time he was at my Houſe. | | 
Sollicitor for the Priſoner. Pleaſe to aſk her about 
the Rugg at her Houſe. ; 
Mr. Juſtice Tracy. What do you ſay relating to 
a Rugg? - | 
Swetman. One Morning, ia a raging Condition, 
I heard him ſwear, that he had pull'd my Rugg 
to pieces, and had ſtopp'd his Ears with it. 
When he came down Stairs, he came raving, and 
pulling the Stuff out of his Ears, and raving at 
the Bollies and Bolleroys, and I know. not what, 
and ſaid, The Bollies plagued him, and he thought 
my Lord On/low plagued him. | 
Sollicitor for the Priſoner. My Lord, I humbly 
beg the Favour, that ſhe may be aſk'd, relating 
to the Tranſaction that Morning, when this un- 
happy Accident happen'd, that ſhe would give 
your Lordſhip an Account, if you pleaſe to aſk 
her, whether he lay at home that Night, and. 
what paſs'd between her and her Son, relating to 
Mr. Waite's Conies? and whether ſhe did not 
mention, that Mr. Waite would give Sixpence 
for every Coney they catch'd, becauſe they eat his 
Turnips ? 2 | | 
Mr. Juſtice Tracy: You would have me to aſk 
theſe Queſtions ? Did he lay at home that Night? 
Swetman. My Lord, he did not lay at home 
that Night; I never heard nor ſee him till about 
Six o'Clock; he took a Baſket of mine, and 
went to Guildford, and bought a Loaf; in the 
mean Time, I got up, and he, to the beſt of my 
Knowledge, aſk'd me, whether I had ſeen or 
heard any thing of the Fox-Hounds ? and I ſaid, 
No, don't trouble me, I have — to 
mind: That was in the Morning, after he came 
from Guildford. | 
Soll. Did you hear him ſay any thing about 
Waite's Conies ? + 
Swetman, Les; after he came home, he 
aſked me if I had heard or ſeen any thing of the 
Fox-Hounds; and he looked ſadly wild and 
indifferent. He went out of Doors, and came 


in again; ſat down, and got up again, and 
was very untoward. My little Boy came in, 
and aſked him, Whether he would go and ſhoot 


Mr. Waite's Conies? For my Boy faid Mr. 
Arnold 


* 
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Arnold ſhould ſhoot them, and he would bring 
them to him. And Mr. Arnold ſaid, he had no 


Powder nor Shot, nor Money to buy any. And 


my Child ſaid, I will go with you and aſk my 
Mother, So Mr. Arnold aſked me to lend him 
a Shilling; and I did lend him a Shilling's worth 
of Haltpence z and my Child wanted to go with 
him to Guildford to buy this Powder and Shot: I 
ſaid, he ſhould not go, but he ſhould go to 
School; and Mr. Arncld was to go to Guildford 


and back again. - 
Soll. Did he borrow it to buy Powder and 
Shot? 


Scoetman. He borrowed it to buy Powder and 
Shot, to ſhoot the Conies, ſo far as I know. 

Soll. Did he give that as a Reaſon ? 

Swetman. Yes; my Child was to go with 
him; and he was overjoyed that he was to go 
with him to ſhoot the Conies. 

Mr. Juſtice Tracy. Then he went away, and 
came home again ? 

Swetman. Yes. | 

Mr. Juſtice Tracy. How far do you live from 
Guildford ? 

Swetman. About half a Mile. After he had 
got Powder and Shot, I ſee the Gun ſtanding 
in one Corner in the Kitchen. At laſt I thought 
he had not a Mind to go and ſhoot the Conies. 
- He was gone out of the Door; a Man and a 
Woman came and defired me to ſtand at my 
Door, there was a Horſe and a Hamper coming 


by; | uſed to buy Fiſh of them as they went by. 


I defired Mr. Arnold to ſtand at the Door, while 
I went up to dreſs. I took it he would ſtand at 
the Door while this Horſe and Hamper went 
by. To the beſt of my Knowledge, he faid he 
would, I went up. Afterwards he came, and 
ſaid, Are you coming down? I ſaid, No: But 
I ſaid, If you want to go, you may go. I 
thought him a truſty Steward. So he went away. 
1 looked to ſee which way he went. He went 
up the Lane towards Mr. Waite's Turnip-field. 
Then I went away to dreſs my Head. I was 
but juſt gone, but I heard the Gun go off. 
Thinks I, This Man hath ſhot ſomething in the 
Lane. When I looked, I ſaw ſome Gentlemen, 
and ſome Horſes, and no body upon them. Then 
I thqught he might have frightened the Horſes, 
that they had thrown the Gentlemen. Immedi- 
ately one came to me, and ſaid, Dame, bring a 
Chair : Which I did. And I ſaw a Gentleman 
was ſhot: He was wounded, and bloody. Some- 
body faid, Have you got ſome good Brandy, or 
fair Water? I went and fetched both. When 
I came again, I did not know that this was my 
Lord On/low. 

Mr. Serj. Whitaker. Had you heard him ſay 
any thing that Day, or before, threatening my 
Lord Onflow ? | 

Stwetman, Yes; I have heard him ſay, he would 
kill my Lord Onſlow. 

Soll. for the Priſoner. And nobody elſe ? 

Stwetman. He hath ſaid he would kill me; and 
he hath threatened to kill Sentiman; and he hath 
threatened to kill my Child ; for you are plagued, 
and I am plagued, and your Child is bewitched, 
he ſaid. 

Mr. Marſh. Where did this Gun ſtand ? 
 $wetman. It ſtood ſometimes in one Place, and 
ſometimes in another. 

Soll. for the Priſoner. | beg leave to examine 
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a Witneſs or two, to confirm this Witneſs's Evi 
dence. | | | 

| Eleanor Atnold called. 

Mr. Juſtice Tracy. Did you hear what this 
Witneſs faid ? | 

Eleanor Arnold. Yes ; ſhe related the ſame thing 
to me. 

Mr. Juſtice Tracy. How long ago ? 

Eleanor Arnold. About a Fortnight ago. 

Mary Arnold. And ſhe gave me the ſame Ac- 


count. 
Mr. Copeland ſtworn. | 


My Lord, I was with him in the Marſbalſea. 
I aſked him, What could induce him to murder 
my Lord Onflow? He made me little Anſwer 
at firſt; but at laſt he ſaid, My Lord Onflow had 
bewitched him; and if he had any Money in 
his Pocket, he could not ſpend it in any Quiet; 
my Lord Onſlow. troubled him, and run in his 
Head, that he was never eaſy, nor never quiet. 
I aſk'd him, Whether any body had put him 
upon this Action ? And he heſitated pretty much 
at firſt, and afterwards he ſaid, No; no body 
had put him upon it. I went afterwards once 
more to him in the Marſbalſea, and I aſked him 
again, Whether any body had put him upon 
doing this barbarous Action? And he ſaid, That 
my Lord Onflow (the People had ſaid,) was the 
Occaſion of all the Troubles in the Nation ; he 
ſaid, that he could not have any Peace nor Quiet 
in himſelf in his own Mind; and he was in a 
great deal of Confuſion. I could not tell what to 
make of it, that I could not but judge he was 
beſides himſelf, mad I thought, 


Mr. Darby ſworn. 


My Lord, by Command of my Lord Onſſocv, 
I ſeveral times called this Man to Examination, 

Mr. Serj. Chefbyre. My Lord, I ſubmit it to 
your Lordſhip, Whether this Evidence ought 
to be permitted in this Caſe, as to this Man's 
Behaviour ſubſequent to the Fact; the Evidence 
antecedent to the Fact is very proper; but the 
ſubſequent, it is very likely, may be counterfeit. 

Mr. Juſtice Tracy. It muſt be ſubmitted to the 
Jury, as it appears to them, both before and 


r 

Mr. Darby. My Lord, by Command from 
my Lord On/low, I called this Priſoner ſeveral 
times, to examine him, to ſee if I could find the 
true Cauſe why. he did this Action. I have been 
with him by myſelf, with his Friends and his 
Brothers; but 1 could never get any tolerable 
Anſwer, He ſaid, my Lord Onflow had be- 
witch'd him, and was a Trouble to him. 

Soll. for the Priſoner. We have | 

Mr. Juſtice Tracy. You have had an Indul- 
gence, the greateſt that ever was given before; 
but I would not ſtop you. . 

Soll. My Lord, I humbly ſubmit it. 

Mr. Serj. Cbeſcyre. Will your Lordſhip pleaſe 
to favour me, by way of Reply, to take Notice 
of ſomething ? b 

Mr. Juſtice Tracy. You hinted ſomething, 1 
think, by a Queſtion. You had one of the Wit- 
neſſes aſked, Whether this Man was in a Diſ- 
guiſe ? Do you believe there is any thing in that ? 
It you aſſure me that Mr. Hungerford tells you 
there is any thing in that Matter, I will hear 


him, | 
Mr. 


1723˙4. 
Mr. Hungerford. I can't tell what to ſay; I have 
looked over the Act of Parliament; I have it 
in my Hand. g k 
Mr. Juſtice Tracy. I aſk you, Whether you 
believe there is any thing in it? | 
Mr. Hungerford. I believe there is a great deal 
to be ſaid for it. If this Man was not in Diſ- 
iſe, he is not within the Act of Parliament. 
As to the Attempt, never certainly was any thing 
more barbarous to that honourable Perſon. As 
to the Priſoner, here hath been all the Fairneſs 
human Nature can 8 I muſt ſay, that as 
to the Relations, they have had all the Kindneſs, 
and Indulgence. And as to the Matter, that is 
roper to be mentioned when we have gone 
* the Evidence on both Sides: I beg leave 
to do it very ſhortly. a | | 
Mr. Juſtice Tracy. Two things upon the com- 
mon Rule of Conſtruction: in the Repetition of 
the Words, or doth not ſhew it to be two 
Clauſes. | 
Mr. Hungerford. Your Lordſhip obſerves, that 
the Rule of interpreting all Acts of Parliament 
is, that of the Preamble, and that of the Title. I 
believe of late Years in the minuteſt Clauſe in an 
Act of Parliament there is ſomething of it hinted 
at in the Title itſelf, Your Lordſhip will ob- 
ſerve, the Title here is, An Ad of Parliament, &c. 
My Lord, it can't be faid, there is nothing of 
that Caſe provided for: If this is a Caſe, the 
Fact governs z that this Man muſt be in the Clauſe 
of the AR of Parliament, that this Perſon did ma- 
liciouſly ſhoot at, &c. It ſeems the firſt Part of the 
Preamble then, and the being in Diſguiſe, runs 
thro the whole: Theſe Reaſons give me ſome 
Hope that I ſhall be in the Opinion of the Court. 
os. in relation- to his Majeſty's Proclama- 
tion, which notifies the ſame Offences as are enu- 
merated in this Act; I have here this very Pro- 
clamation; and it doth not notify it otherwiſe, 
than ſuppoſing being in Diſguiſe ; that is a Clauſe 
which governs the reſt; and the Proclamation is 
a Rule for the Act of Parliament. The Act of 
Parliament goes no farther than the Proclamation, 
as to ſeveral Perſons in Diſguiſe, Sc. So in the 
Proclamation there is this Expreſſion, Being in 
diſguiſed Habits, and Blacks. We reaſon, there- 
fore, that no other Perſon is ſuppoſed to be cri- 
minal here. But when one puts a Caſe upon the 
Act that carries the utmoſt Abſurdity along with 
it, as ſo it will be if this be allowed, if any Per- 
ſon that wilfully or maliciouſly ſhoots at another 
without being in Diſguiſe, is to commit a Felony 
within this A& of Parliament. Suppoſing the 
Militia in their Exerciſe, two People go 
fight with Sword and Piſtol, they both ſhoot at 
one another; neither is hurt; yet by this Act of 
Parliament both of them are Felons. 
Mr. Juſtice Tracy. I dont think that. What 
do you think of the next Clauſe, Sending a Let- 
ter without any Name ſubſcribed thereto, or, 


C 
erford, There is this Circumſtance 


Mr. 
attending this Noble Lord's Caſe, that he is alive, 
and not killed by this Fat: And may he till 
live, to purſue the noble Purpoſes and Views the 
Serjeant hath mentioned. My Lord, this is the 
only thing I have to offer on this Occaſion. 

Mr. Juſtice Tracy. Becauſe I knew I was to 
have this Cauſe come before me, I have had a 
Meeting of my Brethren, to have their Opinion 

Vol. VIII. | 


7 for Felony. 
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in relation to this Clauſe in the Act of Parlia- 
ment. Every Judge was of Opinion, It is an 
intire Clauſe of itſelf, and it had no relation to 
the former Clauſe of being in Diſguiſe, &c. So 
that there is nothing in this Objection. I was 
under no manner of Doubt myſelf before, but I 
was willing to have my Brothers Opinion, 

Mr. Bains. It would be Preſumption in me 
to offer any thing further, if it is the Opinion of 
all the Judges. 

Mr. Juftice Tracy. It is indeed; I did intimate 
it to Mr, Hungerford. ee: > 

Mr. Hungerford. I humbly thank your Lord- 
ſhip for the Indulgence you have given me, and 
I wave it. | 

Mr. Serj. Cheſhyre. My Lord, I beg leave to 
take notice of the Evidence that hath been of- 
fered, and the Defence that hath been made on 
the behalf of the Priſoner; and as the Council 
have waved the Objection on the Inditment z 
and if they had known the Reſolution of the 
Judges, it ought not to be renewed : But fince 
they have waved it, and the Matter is fo plain, 
the Matter now ſtands u the Evidence; and 
I think, as it ſtands upon the King's Evidence, 
there can be nothing plainer, than that the De- 
fendant is guilty of this wilful and malicious 
Shooting, as it is laid in the Indictment. Gen- 
tlemen, now I may ſay the Fact hath been pro- 
ved to you in the proper way. The Act, the 
Manner of the Act, and the Behaviour after the 
Act: He did behave himſelf like a Lunatick ; 
but I muſt ſubmit it to you, whether there is 
any N in his Behaviour like a diſtracted 
Man, ſo as to have the Protection of the Law. 
Gentlemen, that he deſigned this Act, you have 
Evidence of his coming to the Witneſs to 
have the biggeſt Shot; he never uſed to call for 
any but that Sort to kill Rabbits; but now he 
calls for the biggeſt Sort; he had a different Uſe 
for it than he uſed to have. The Preparation is 
very ſuitable to the Deſign; at that time his Be- 
haviour is as uſual; that he calls for the Powder 
and Shot, and pays for it, in the ſame Propor- 
tion as he uſed to do: There did not appear at 
that time any great Diſorder in his Behaviour: 
As to the Fact, they that were preſent could 
find he was ſullen; he went on, took Aim 
as well as any body could; and his Behaviour 
afterwards, his Countenance was pale and livid, 


which ſhews Guilt, and Thoughts of Remorſe, 


Anger, and Revenge. As to the Man's Caſe, 
upon their Evidence, they have made the Point 
very material, what Condition of Underſtanding 
and Sanity of Mind this Man had at this time. 
I muſt that a Man that is a Madman, a 


Lunatick at the Time, he can't in the Law be faid _ 


to be guilty of Felony. When I have ſo far 
conſented as this, that the other Side ſhould ſee 
it is all of a piece with the Uſage the Priſoner © 
hath met with; but I muſt ſubmit it to my Lord's 
Direction, whether they have given any Proof 
that the Man was at the Time, or before, a 
diſordered Lunatick Man, deprived of his Senſes 
by the Viſitation of God Almighty. And as to 
the Rule of judging, it is not, that a Man acts 
like a Madman, and doth an Act that a Perſon 
in his right Reaſon ought not to do: No Man 
that kills another voluntarily, acts like a Man 
in the Uſe of his Reafon : No Man that commits 
a Sin, a wilful Sin, can fay that he acts with 

L111 _ Reaſon; 
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Reaſon-; he parts with his Reaſon : But conſider 
what the Law ſays, That the Man that commits 
ſuch an Act, is moved by the Inſtigation of the 
Devil; which is brought in there to ſhew the 
Horror of the Fact. And if the Man doth act 
as if the Devil moved him, and that no Man in 
his Senſes and right Mind would do. fo ; 
you muſt not interpret it, that every Man that 


acts thus is a Madman; then your Lives and 


Fortunes are all at Stake, and at the Mercy 
of x wicked Man. Every wicked Man acts by 
a malicious wilful Will. Therefore conſider the 
Evidence given is of this Kind, and you can't 
blame them. I don't blame them; here, are five 
of the Relations, two Brothers, two Siſters, and 
one Son-in-Law ; that they ſhould come and 
do all they can to fave their Brother from hang- 
ing: It will be a Trouble to them, and a Diſ- 
grace. Notwithſtanding, now they ſwear that 
they have always looked upon him to be Luna- 
tick, and deprived of his Senſes ; it is impoſſible 
to believe them to be in earneſt, and to have 
acted like honeſt Perſons themſelves ; and the 
like of Swetmen; and, which brings 1 think nine 
or ten of their Witneſſes under this Conſidera- 
tion, Is it poſſible that theſe People believed 


and thought what they now ſwear, and they 


tell you for the Years they have known of him; 
and becauſe they have looked upon him as a 
mad, diſtracted Perſon, deprived of the Uſe of 
his Reaſon : None of. them have done any thing 
to reſtrain this Man, to prevent him from doing 
any Miſchief ; and they tell you the Reaſon is, 
they feared no Ill of the Man: The Account 
they have given of him is, that he was an unto- 
ward wicked Boy; and as he grew up to be a 
Man, he ſtill grew more wicked ; ſo that he ra- 
ther appears to have been a wicked Man, than a 
Madman: Conſider therefore if they are to be 
believed. He was deſigned to be put Appren- 
tice in London; but he ran away : They after- 
wards put him to a Brewer, or intended it : Did 
they tell the Perſons they put him to, . We 
would have you take him, he is mad? They 


would have ſent him into Yorkfeire ; the Boy 


would not go: So that he would not ſettle any 
where. Is that the Sign of a Madman ? No, of 
a naughty, roving Head; and if all your Sons 


and Servants are mad that act thus, upon my 


Life you will cut off a great Part of Mankind. 
Conſider how they uſed him; they have com- 
plained of him as a wicked Man, and they would 
ut him in Terror; We will make you do ſo and 
0; and they did ſend him for a Soldier. Have 
you heard that the Man was diſcharged out of 
the King's Service, becauſe he was a Madman ? 
No, he ran away; no body but what is ſatisfied 


but that the Man had Capacity, if he had had 


Diligence, but was an idle, roving Man. The 
Proviſion made by the Father, and conſtantly 


paid him by the Son, ſhews him to be in his right. 


Mind: He was a Spendthrift; his Money 
would not laſt; he ran a Score; which ſhews 
him a bad Huſband : But is it poſſible, that if the 
Father had looked upon him as a Madman, he 
would not have directed ſome Care to be taken 
of him, as ſuch? Would this Brother that pays 
him twenty Pounds a Year, and the Man remem- 
ber the Return of the Period, as faſt as it comes ? 
Did he withhold it, and ſay, You are not fitted 
to be truſted? Says he, I want it; therefore let 
me have it. Is it not proper? Why if you 
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muſt have it, give me your Receipt, here is your 
Money. Would he not reply, You are not fit 
to be truſted ; we will ſee your Taylor, and- pay 
him; we will ſee your Score, and ſee you are 
not impoſed on? This is proper, if a Man was 
void of Reaſon; but as ſoon as the Quarter 
comes, he comes for his Money; they pay him, 
and take his Receipt. Therefore conlider, Gen- 
tlemen, whether their Actions don't falſify their 
Oath : They ſay, It is a great Trouble to have 
ſuch a Brother; we have offered and endeavoured 
to make all the Satisfaction we can: But we deſire 
to ſave his Life; and we can't do it by any Act 
but theſe things which we ſwear, and our Actions 
will contradict. 

It would not become me to run through the 
Particular of every Witneſs; I ſhall only take 
Notice, that not one of thoſe, whether Relations 
or Perſons acquainted, that they ever applied to 
any Perſon to have ſome Courſe taken with him, 
as a Lunatick, or a Madman. You know there 
are Methods to be uſed in Spring, and Fall, and 
Summer Time: Have you found that this Per- 
ſon hath ever been let Blood? Hath any thin 
been. done towards his Recovery ? I don't find 
there hath. Conſider, Gentlemen, that theſe 
People that have a Brother, if they would have 
it believed that he is thus deprived of his Senſes, 
whether they would have dealt with him as they 
have done. | 

They ſent Mr. Weoedward the Miniſter to him 
to reclaim him, to reform him; he had been abu- 
ſing his Siſter, beating her with a Stick : The 
Parſon comes to him, admoniſhes him; tells them 
afterwards, I have ſaid proper Things to him; 
but he is fitter for a Doctor than for me. Did 
they themſelves believe this, and would they not 
have taken the Hint? No. | 

If in caſe a Man that hath led a vicious Life, 
been a ſullen, moroſe Man, would curſe by him- 
ſelf, and would live by himſelf, if that Man 
would work himfelf to do an ill Action, this 
Man is mad, and hath been ſo for twelve Years, 
though no body can ſay he was ſo before, He 
looks otherwiſe to day than he did yeſterday 
and very likely he may have been inſtructed by 
his Solicitor and Friends. I don't impute any 
thing to any body; but it is a very convenient 
Art for a vicious Perſon to make uſe of. 

He was always left to himſelf, never confined, 
or any Commiſſion of Lunacy taken out. The 
Law is now for any Juſtice: of Peace to have 
Power to confine ſuch a Perſon : It is dangerous 
for all Men; it would be to have the Lives of all 
Perſons in their Power. 

It is very remarkable, that this Man had the 
Uſe of a Gun, moſt of them ſpeak for a great 
many Years laſt paſt; he had it in his Father's 
Time: It ſeems he was a good Markſman ; he 
uſed to ſhoot Rabbits. The Witneſs ſaid he 
bought three Pounds of Shot at a time : He had 
no Gun of his own; the Man had the Uſe of the 
Gun but at the time when the Man himſelf took it 
with him when he was gone a Malting. Don't you 
think theſe were wiſe People to let him do fo, if 
they thought him a Madman; they would not have 
truſted theſe Arms for him to have Acceſs to, 
when they were told that Morning the Man was 
gone to buy Powder and Ball, if they looked 
upon him as a frantick Man, ſure they ought to 
remove thoſe Inſtruments of Miſchief out of his 


way; ſo that it ſhould not have been in his Power 
| f to 
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to do what he did do. The Fact is a Queſtion 
you will take into Conſideration. 

My Lord, we ſhall ſhew firſt this Man's Exa- 


mination, notwithſtanding he was afterwards 
ſullen; and as he expreſſes it, What doth my 
Lord ſend his Fools after me? 

What is put down in Writing is what we ſhall 
lay before your Lordſhip, ſubſcribed by his own 
Name : Notwithſtanding they would have it that 
he is entirely deprived of Reaſon, your Lord- 
ſhip will find ſome Letters writ by himſelf, ta- 
king Notice of the Difficulties he was under, 
that the People took his Cloaths from him; it 
was eaſier for him to die, rather than live in ſuch 
unhappy Circumſtances z_ and deſires to be brought 
to his Trial : This was during his Confinement, 
and is very proper for your Conſideration; and 
for theſe People to come to ſwear he is a Mad- 
man, and the Man to look ſo too, is very ſurpri- 
zing. We will lay this Matter before you, toge- 
ther with a Witneſs or two, and ſhall ſubmit the 
whole to your Lordſhip's Direction. 

Mr. Serj. Whitaker. My Lord, I beg one Word 
by way of Reply. They have given ſome Ac- 

count of his Behaviour ſince his Confinement. 
Gentlemen, I can't but take Notice of his Beha- 
viour at the Bar, wheri this. Man hath been ſpoke 
to, whether he hath not behaved himſelf as a 
Man of Senſe would do that had done an Injury; 
and when he was aſked what he had to ſay, whe- 
ther he did not give a rational and ſenſible An- 
ſwer; as I take it, he ſaid he was ſorry for the ill 
Act he had done. | | 
What can the moſt- rational Man, if he hath 
been in an ill Act, ſay, after he hath done it, 
but he is ſorry for it? I believe every Man that 
has done an ill Act, and is ſorry for it, is a ra- 
tional Man. 

Then, my Lord, they- give an Account how 
he behaved himſelf after this Fact; and there 
hath nothing been proved of any Remorſe, but 
a ſullen Behaviour. 
him, his Behaviour was ſullen; that agrees with 
all Accounts that have been given. Then we 
ſhall call one Witneſs, who will give you an 
Account of his Behaviour in the Marſbalſea; 
which is introductory to two or three Papers, 
which we ſhall give in Evidence; What need 
my Lord to fend his Fools after me? &c. For 
a Man to do this, and then to ſay he is out of his 
Senſes! | 

As to what Mr. Darby ſays, that the Man 
was always ſullen when he came to talk with 
him; if this be a Proof of his Inſanity, it is ra- 


ther a Proof that he underſtood himſelf very well, 


and had his Senſes : There is no Reaſon to ſay 
that this Man was a Madman, and the Law will 
excuſe him from being a Criminal. This is all 
I ſhall trouble your Lordſhip with: We will 
call our Witneſſes, and then ſubmit it to your 
Mr. Serj. Camyns. If your Lordſhip pleaſe to 
indulge me a very ſhort Word relating to the 
Conſtruction of this Act of Parliament; there is 
no Foundation of any Doubt on the Conſtruction 
of this Act, and the Intent and Deſign of it. 
Mr. Juſtice Tracy. Another thing more mate - 
rial; It was adjudged ſo in the King's Bench, 
and ſo entirely given up, that there was not the 
leaſt Doubt. x ; 
Mr. Serj. Comyns. My Lord, therefore -the 
thing to be conſidered in the Evidence is, Whe- 
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ther it is a Proof of any Offence within the 
Words of this Act of Parliament. If this unhap- 
y Attempt had went fo far as the Noble Lord 
died, I believe it is hardly to be imagined 
that any Evidence given here would have been 
though ſufficient Ground to have excuſed the 
Perſon guilty from the Puniſhment of the Law. 
Then in caſe, (as now) he recovers of thoſe 
Wounds, that creates a Sort of Tenderneſs 
and Compaſſion, where the Conſequence is not 
altogether ſo direful ; and that may ſuppoſe the 
Perſon to be regarded with more Tenderneſs 
than in another Caſe : But the Caſe is the ſame 
in one-as in the other Caſe; and therefore he 
that doth the A& wilfully and maliciouſly, &c. 
is guilty within this Act of Parliament, If a 
Perſon have no Mind, he can be capable of no 
malicious Deſign : Therefore we humbly ſubmit 
that muſt be the Evidence to excuſe the Perſon, 
That he had no Malice or Deſign in the Attempt 
made on this Noble Lord: But if upon the Evi- 
dence it appears, that he acted with Deſign, 
with Deliberation, with Sedulity, and a long 
fixed deſigned Malice, and there is no Evidence 
of Inſanity that can ſhew he had no Malice to 
excuſe him; then he is guilty within this Act. 
Mr. Serj. Darnell. My Lord, I am very un- 
willing to take up any more of your ſhip's 
Time: 1 apprehend, the Infanity of the Man 
muſt be reckon'd at the Time he doth the Fact; 
if he hath Intervals, and kills a Man in thoſe In- 
tervals, he is as much ſubje& to the Law as any 
other Man ; therefore taking it all to be true, 
that the Man is ſometimes out of his Senſes, it 
will then fall under this Conſideration, Whether 
at the Time that he did this Fact, it was not in 
his Intervals ? and if fo, he muſt ſuffer the Law. 
My Lord, the Evidence hath made it manifeſt, 
that he was in a Capacity of acting that Mornin 
employ'd to buy Shot, employ'd to do a Work, 
to get Money; he doth buy Shot, diſtinguiſhes 
the Sort of Shot, a bigger Sort than ordinary. In 
the Morning of that Day, the People thought 
him capable to be entruſted with Money, and to 
be employ'd, c. ſure the People that thus em- 
loy'd and entruſted him, look'd upon him that 
y to be in his right Underſtanding : Taking 
that ſingly, if at that Time he was really in his 
Senſes, he is ſubject to the Law. My d, it 
is very odd to hear ſo many Relations come into 
Court, and confeſs themſelves guilty of the 
wickedeſt Practice ; they ſay, they apprehended 
he would ſet the Houſe on fire, do Miſchief, and 
yet ſuffer'd him to go abroad. Some ſay, they 
did not fear him, but they look'd upon him as a 
Madman; therefore not to ſecure him, it is mat- 
ter of Cenſure to all thoſe Relations, to look up- 
on him to be mad, and yet take no Care to con- 
fine him, or to cure him. I don't find one ſingle 
Inſtance to aſſiſt him with any Care for a Cure; 


therefore we hope, on the Repreſentation of the 


Relations, this Man is not ſuch a Perſon, as to 
be excuſed from the Law. I think it is very 
much to be weigh'd in the Breaſt of 'the Jury, 
whether this Man is not a Warning to every 
wicked Perſon, and a Caution to Relations, that 
they ſhould have Regard to ſuch a Perſon. - It is 
a very ſorry Account to be- given, when a near 
Relation is under thefe Circumſtances, to ſay, It 
is our Relation hath done it, pray don't convict 
him, though we have let him go abroad in the 
World, though we knew he was out of his 
Senſes : 


. 


Some of the Witneſſes 


in that Form, will not have that Influence u 


came to do it. 
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Seriſes : This ſtrikes deep in their own Conduct, 


"whatever be the Event of this Trial. But I think 


there is ſufficient Proof, that this Man ſhould be 
brought in in the ſame manner as every body 
elſe is; that is in his Senſes. 

Mr. Marſh. This Trial hath held too long for 
me to add any thing to take up more of your 
Lordſhip's Time ; 1 only beg Leave to take No- 
tice; that I think it is very extraordinary in theſe 
Relations; that they ſhould not take Care, when 


. they apprehended him to be mad,” to ſecure him : 


] don't apptehehd that he was at a Diſtance from 
any of them; but as to Two of the Sifters, that 
lived in the Town where this Man every Day 
came, in the Neighbourhood of Guildford; they 
ſay, they lived there three Years; and give ſeve- 
ral Inſtances of his Inſanity : It don't appear 
they ever ſent any Perſon to him; to let him 


Blood, or to give him any Advice, or Phyſick; 


that doth not only make them Blame-worthy, 
but, 1 apprehend, makes the Evidence they have 
given of his Inſanity incredible, as coming from 
them, becauſe it is hardly credible he ſhould be 
ſo, and they not take that Care of him as they 
ought. They own that they knew he uſed to 


_ a ſhooting, and had deſperate Weapons; 


y never ſent any body that went after him. 
go to repreſent him as in- 
capable of any ſenſible Action, for a great many 
Tears, and therefore he is ſet at the Bar in a Fi- 
gure different from the reſt of Mankind : But 


even here, when they talk of the Poſture of his 


carrying his Gun, he ſays upon that, he hath 
often had his Gun go off in his Hand, but never 
had the Accident before. This Man they are 
ſetting to the Jury as a Man of Pity, of Com- 
33 capable of Compaſſion. Another Time, 

faid, his Shot was Rabbit-Shot. The Beha- 
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viour of him, notwithſtanding he is ſet, and put 


n, 
but that if you are ſatisfied he hath done the Fact, 
you will find him Guilty, TS 

Mr. Serj. Cheſtyre. I beg your Lordſhip's Leave 
to call a Witneſs or two: There is one remark- 


able Paſſage your Lordſhip will hear from the 


Witneſs: This was deſign'd as a Recognition of 
this Fact, with reſpect to my Lord Onflow, when 
it was finiſh'd, they had thrown the Ink upon it, 
inſtead of the Sand, fays he, It is an ugly Acci- 
dent, it muſt be writ over again, you had better 
ſtay *rill it be writ over again. I only offer'd it 


as a Paper ſign'd with theſe Circu ces, to 
 Barwell Smith ſworn. 
Mr. Serj. Chefoyre. Did you fee him ſign that 
Paper ? 


Mr. Smith. Yes, I fee him ſign it. 
Mr. Serj. Cheſbyre. Who writ it? 
Mr. Smith. I writ it. | 

Mr. Serj. Chefbyre. I'll aſk you, did he diate 

to you, as you writ it? 
r. Smith. I took it from his Mouth, as nearly 

as I could. 

Mr. Serj. Cbeſtyre. What is the Import of it? 

Mr. Smith. It is a State of the Caſe of what 
he had done to my Lord Omflow, and how he 


Mr. Serj. Chefyre. You took it fairly from his 
Mouth ? 


Mr. Smith. I did; it was read to him twice, 


— 


Mr. Serj. Cbeſtyre. Did he ſign it ? 
Mr. Smith. Yes. | 
Mr. Serj. Chefayre. You obſerve ſome Ink fallen 
upon it ? 

Mr. Smith. After he had ſign'd it, I went to 
put ſome Sand upon it, and in Miſtake, I took 
up the Ink, and turn'd it up inſtead of the Sand. 

Mr. Serj. Chefayre. What did he ſay ? 

Mr. Smith; As ſoon as I had done it, he ſaid, 
Why you have blotted it ſb, that it can't be read, 
it muſt be writ over again: No, ſays I, I believe nor, 
if you think it will ſignify ; he then ſaid, Pray do 
all you can in your Power, uſe your Endeavour 
with my Lord Onſlow, to have his Fetters taken 
off, for ay Fane very grievous to him. There was 
one of the Keepers in the Room, and I deſired him 
to take Notice, it was his own voluntary Deed, 

Mr. Serj. Cbeſbyre. Look upon thoſe Papers. 

Mr. Smith. He writ that Letter, and I gave it to 
my Lord Onflow : I ſat by him, and fee him write. 

Mr. Serj. Cheſtyre. Look upon that other Letter. 

Mr. Smith.. I did not ſee him write this. 

Mr. Serj: Cheſayre, You take it to be his Hands 
writing ? "4 Fs, | | 

Mr. Smith. Yes, I take it to be his Hand- 


woo | 
| be blotted Paper read. . 
Clerk reads. Edward Arnold, now in the Mar- 
ſpalſea, &c. 
- Mr. Juſtice Tracy. Did he put his Name to it 
himſelf ? 
Mr. Smith. Yes, he did, he defired he might : 
It was read over to him, and he ſaid, I muſt ſign 
itz Yes, if you will, but do not fign it, if there 
is any: thing in it that is not right. SE: 
The Letter produced, dated January 25; 1723. 
Mr. Smith. This I fee him write; he writ it 
himſelf, without my ſaying one Word to him. 
Clerk reads, — To the Reverend the Lord 


Clerk reads the other Letter. My Prayer to your 
Honour is, that you would and or write Word, 


which way, Sc. A 
Mr. Coe ſworn. s 

Mr. Serj. Cheſtyre. Sir, will you give my Lord 

and the Jury an Account, whether you was with 
him while he was a Priſoner at any Time durin 
his Confinement ? and what paſs'd between you 
What Diſcourſe? and how you apprehended 
him to be by his Behaviour? W r he had 
the Uſe of his Underſtanding, for a Man under 
ſuch a Load of Guilt ? 
Mr. Coe. I went, the Day he committed the 
Fact, to ſee him, at the Houſe of Correction: 
J had been up to ſee my Lord Onfloto, and then I 
went to ſee him, | 

Mr. Juſtice Tracy. What Time was it ? 

Mr. Coe. About Ten or Eleven o' Clock: 
Then, my Lord, he fat quite double, and did not 
ſpeak a Word. I went the next Day, and he 
was brought into a Room; he ſeem'd under a 
Confuſion, but not Lunatickz under à Horror 
of Guilt, but no Remorſe; ſays I, What could 
induce you to do this Fact? Says he, My Lord 
Onſlow is the Plague, the Occaſion of all the 
and Troubles in the Country : Who told 
you ſo? A hundred People fay ſo, the very 
Boys in the Street cry out of my Lord Onſlow. 
I aſk'd him Queſtions ſeveral Times, but it was 
very difficult to get Things out of him; he ſpake 


low to himſelf, and you aſk ſeveral Times, be- 
fore you get an Anſwer, and when he did anſwer, 


1c 


N 
it was always rational. He would rail at my 
Lord Onſlow, and that he was the Occaſion of all 
our Plagues and Troubles, and a Man of evil 
Devices. Says I, Are you not afraid to ſuffer 
Death? Says he, It is better to die, than to live 
miſerably. I went to ſee him the next Day: I 
aſk'd him, Did you intend to kill my Lord 
Onſlow ? He had a dreaming way of ſpeaking ; 
Yes, to be ſure. I ſaid, Where did you intend to 
hit my Lord ? Says he, When I ſhoot at a Rabbit, 
I always aim at his Head. 

Mr. Serj. Cheſhyre, Did he deſire you to ſay any 
thing to my Locd ? 

Mr. Coe. I went afterwards to ſee him, when 
he was in the Marſbalſea; he was very ill; 1 
"aſk'd for him, and the Man in the Bar brought 
him to me: I aſk'd him if he could drink ſome 
White-wine ; ſays he, The White-wine here is 
too ſharp for my Stomach; then I call'd for 
ſome Sack, and he had it. I aſk'd him how he 
did, and he held down his Head, and faid, In a 
bad Condition. I faid to his Keeper, I believ'd 
he would die, he ſhould have ſome Care taken of 
him; the Keeper ſaid, It was common: The 
Priſoner ſaid, Theſe Irons are very heavy and 
troubleſome, and ſat down in a Chair, very ill. 
He deſired me to ſpeak to my Lord, and tell him 
how he was iron'd, and they uſed him. I did 
ſpeak to my Lord, and afterwards came to ſee 
im again, which was on the Twenty-ninth of 
OZober, my Lord Mayor's Day: I remember the 
Day, becauſe 1 ſee my Lord Mayor, and the 
Companies, going to Weftminfter by Water. I 
told him really, It is a hard Caſe, that a Man of 
ſuch a good Family ſhould ſuffer ſo, you ought 
to declare all that you know it is an odd Thing 
to hate a Man extempore; if you know any body 
that ſet you upon this, you ought to declare 
who it is; but have a Care you don't accuſe the 
Innocent : But he never did name any body to 
me, but he told me, I have ſign'd a Paper, what 
is in that Paper is true: I prefs'd him to tell me 
the Truth, bur he ſaid at laſt, If my Lord Onſlow 


will come here himſelf, let him, but let him ſend 


no more of his Fools after me. 

Mr. Serj. Cheſbyre, Have you any Reaſon to 
believe that he wanted the Uſe of his Under- 
ſtanding ? | : 

Mr. Cze. No; I went to School with him; 
we were in the ſame Claſs together: He was a 
ſtrange ſullen Boy, ſuch a Boy I never ſaw the 
like of him before, which made me, when J left 
School, that I neyer ſpoke to him ſince, till about 
two Years ago, and as I was going up the Hill, 
I ſee him have a Perch by the Falls 1 aſk'd him, 
what he would have for it, he aſk'd a Shilling for 
it; I told him, I would give him Sixpence, and 
a Pint of Ale: No, ſays he, it is honeſtly worth 
a Shilling, and a Shilling 1 will have. 

Mr. Serj. Cheſbyre. How 4 is this? 

Mr. Coe. Chriſtmas was two Years. 

Mr, Serj. Cheſhyre. You form'd a Notion of 
him from a School-boy, that he was a malicious, 

ſurly Fellow ? | 
r. Coe. 1 did: I really thought, ſuch a Tem- 
per as he ſet out with, mult produce ſuch a Man 
as he appears to be. 

Mr. Juftice Tracy. He did behave himſelf laſt 
Night when he pleaded, calmly, and as much in 
his Senſes as any body. 1 
Gentlemen of the Jury, | | 

This Edward Arnold, this unhappy Perſon, 
is indicted for a great Offence : - The Law, 
Vor. VIII. 


Fry for Felony. 
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on which the Indictment is rounded, is an 


Act of Parliament that paſs'd the laſt Seſſion 
of Parliament, and is entitled, An As, &c. 
which is conformable to the antient Law of 
this 1 but that Law hath been diſ- 
continued; if any Man did aſſault another, 
though Death did not enſue, it was made Felony, 
by the antient Law of the Kingdom; but the 
Law is ſince altered, and it was not ſo, till this 
Act of Parliament was made. This is to ſhow 
ou, that though it is a new Law, it is juſt, and 
e that hath 


not of the Reaſon of Law: All Laws are of 
equal Force, till repeal'd, have the ſame Power, 
but when they are repeal'd, they are no further 


to be conſidered. There can't be a more horrid 2 
and wicked Thing intended in the Deſign of it, 


than maliciouſly to ſhoot a Man: 
To prove this Indictment, they have called a 
great many Witneſſes: The firſt Witneſs they 
call is Mr. Flutter. This happen'd to be done 
on the Twentieth of Auguſt lait, in the Pariſh of 
St. Nicholas, near Katharine - Hill, as he was 
coming from Hunting with my Lord Onflew. 
When they came into a narrow 8 near Ka- 
tharine-Hill, he ſaw this Man coming towards 
them, to meet them, with his Gun in his Hand 
and he obſeryed his Gun was cock'd, and he ſaid 
he look'd upon him, and his Countenange was 
changed, and he look'd pale, like a Man that 
had ſome great Concern upon him; he obſerved 
and aſk'd him the Reaſon of his carrying his 
Gun in that Manner, but he made no Anſwer 
went on, curſing as he went, and when he pals'd 
them, he immediately turn'd ſhort, ſhot my 
Lord Of, knock'd him off his Horſe, and 
he fell from his Horſe upon his Face. This is 
the Deſcription he gives of the Fact. He is 
then aſk'd, Whether ever the Priſoner was .re- 
pared a Madman, or diſtracted, or lunatick ? 
or you are to underſtand, that hat is the main 
Point in this Caſe, and what the Priſoner hath for 
his Defence: And the Witneſs ſays, he never 
heard of his being mad, or his being reputed to 
be mad, or out of his Senſes, notwithſtanding he 
lives at Guildford, and this Priſoner lives very near 
him. At the ſame Time he ſays, that he knew 
very little of him; fo that what he ſays, as to 
that, is not of great Weight. I told the Priſo- 
ner, as any Witneſs came to be examig'd, if he 
would have them aſk'd any Queſtions, I woul 
aſk them for him: Inſtead of aſking the Witne 
a Queſtion, he ſaid, He paſs'd that way every 
Day, and he was ſorry for what was done, 
Mr. Paxſons is the next Witneſs ; he ſays he 
was very near my Lord Oui, when this Acci- 
dent happen'd. He gives, you much the ſame 
Account as the other Witneſs did, only adds, 
that he preſented his Piece, took Aim, and ſhot 
at m d Onſlow : The Event of the ſhoot- 
ing, he deſcribes in the ſame Manner as the other 
Witneſs doth; fo upon that, the Man went. on, 
and he follow'd him, the Witygeſs follow'd him, 
and told him, he had kill'd my Lord Oy 


and he would be hang'd for it; What, ſays off 


J ſhall not be bang'd to Day, and he would have 
charged again; with what Intent you are to 
judge .of upon the Circumſtances of the Caſe. 
The Priſoner was brought back to my Lord, 


and on _ of him, my Lord ſaid, You Vil- 


lain, you have kill'd me: The Witneſs thought 
he 
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he had a Deſign to fall on my Lord Onſſot again, 
that is uncertain; his Gun was taken from him, 
but he apprehended ſomething of that kind, and 
that he intended ſome further Miſchief againſt 
my Lord Onſw. He ſaid, When he ſhot, he 
aim'd at my Lord's Head, but the Wound was 
only in his Shoulder: And the Priſoner beingaſk'd, 
if he had any Queſtions to aſk this Witneſs, ſaid, 
He did not know what to ſay. This Gentleman 
ſays, he never took the Priſoner to be a Madman, 
but a ſullen moroſe Fellow, and he uſed to go a 
Shooting, and a Fiſhing. 

Another Witneſs is Mr. Fawks; he ſays, he was 
with my Lord Onflew, and ſaw the Priſoner coming 
up, and he told Mr. Parſons, that he believed he 
had ſome Deſign againſt him; for, not long be- 


fore, he had taken away his Horſe, in the man- 


ner he deſcribes. It is not material to run through 
all the Particulars, and he did not know, but he 
had a Deſign upon him; he look'd very ſtern, 
and after he had paſs'd my Lord, he immediately 
turn'd round, and ſhot, as you have heard. He 
was aſk'd, How he could ſee at that Diſtance, 
when he was behind my Lord, in the ſame Tract ? 
ſo that my Lord muſt be between him and the 
Priſoner. He ſaid, My Lord and he were in the 
Horſe Tra&, and the Priſoner was in the Foot 
Way, which was a different Tra, This Wit- 
neſs is aſk'd, Whether he took him for a Mad- 
man, or a Lunatick ? Gentlemen, he ſays like- 
wiſe the ſame as the other Witneſs, That he al- 
ways was a ſurly, a moroſe Fellow, and did not 
care to talk, but he did not take him to be a 
Madman: The Priſoner then ſaid, He had often 
had his Gun gd off in his Hand, but never had 
ſuch an Accident before. When this Witneſs 
aſk'd the Priſoner, Why he did not ſhoot him, 
becauſe he had talk'd to him about funning away 
with his Horſe, rather than my Lord Onſlow ? 
he ſaid, You are an innocent Man. | 
The next Witneſs is one Mrs Smith : She 
ſays, he came to her Shop that Morning as my 
Lord Onflow was ſhot, to: buy ſome Powder and 
Shot; and when her Daughter came and aſked 
him what Size Shot he would have, he ſaid, The 
biggeſt they had ; but the Daughter came and 
told her they had none of that in the Drawer : 
then ſhe bid her give the ſecond Size, No. 2. 
which ſhe did, and he paid her for it, This 
Witneſs tells you, he had been a very good Cu- 
ſtomer; and that, the Shot he uſually had was 
another Sort; and he never aſk'd for, or had, 
this big Sort before. That ſhews, Gentlemen, 
and from whence they would infer, and it is fit 
for you to conſider, whether he had not ſome 
more than ordinary Deſign, greater than what 
was uſual when he went to Kill Rabbits; which 
is a thing much relied upon in the Courſe of 
this Trial. When he is aſked if he will aſk 


this Witneſs any 9 he ſays he hath ſeve- 


ral times bought Shot of her; and ſhe is aſked 
whether ſhe took him for a Madman, ſhe ſays ſhe 
always took him to be as ſenſible, by his Dealings 
with her upon the Account of what he bought, 
as any body; and that he never had any of the 
biggeſt Shot before: She tells you he paid for it 
as he uſed ro do. And this Priſoner on this Oc- 
caſion owns, that he had often bought of her 
Powder and Shot frequently. | 

The next Witneſs is William Smith : He ſays 
he met the Priſoner, and the Priſoner aſked him 
if my Lord Oulu went a Fox-Hunting. This 
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Witneſs was aſked whether he looked upon him 
to be diſtracted; he ſaid, No, he never did. 
Sometimes he went out a fiſhing with him; ſome- 
times he would talk very well, and ſometimes not 
give him a Word; that he was a moroſe, ſullen 
Man : He ſays he was a great Fiſher, but his 
Tackle was ſtrong, a coarſe gaming ſort of 
Tackle; he was no great Artiſt at it; and that 
he often ſhot Rabbits. 

The next Witneſs is John Sturt : He ſays he 
ſaw the Priſoner the ſame Day, and he aſked 
him if my Lord Onfſew's Hounds were out a 
hunting; he told him he did not know ; he fell 
a curſing and a damning my Lord Onflow, and 
ſaid, if * ſaw him he would ſhoot him. This 
was about two Stones Throw from the Place 
where this Accident happened. He ſaid he hath 
ſeveral times ſeen him a ſhooting with a Gun, 
very often, He was aſked whether he took him 
to be a Madman; he ſaid he never talked much 
Senſe, and he would often rail, and curſe, and 
ſwear to himſelf : Then the Priſoner ſaid himſelf 
he never ſwore; the Priſoner obſerved it upon 
that Occaſion, that he never ſwore; and the 
Witneſs ſays that he took him that Morning to 
be in Drink ; and when he was aſked whether 
he took him to be diſtracted, he ſaid he did not 
take him to be ſober, he was not right in his 
N he would talk and ſwear ſo much to him- 
ſelf. 

The next Witneſs is John White : He ſays he 
ſaw the Priſoner that Day ; he ſays he heard his 
Gun go off, and he came afterwards into a Pub- 
lick Houſe where he was, and the Witneſs aſked 
the Priſoner if he had ſhot a Rabbit ; he told him 
he had ſhot nothing, it was only to diſcharge his 
Gun : From whence they make an Obſervation 
for the King, Why ſhould he diſcharge his Gun, 
unleſs it was that he might be more ſure of its 
going off when he charged it again ? for it might 

wet and damp by lying by : That ſhews 
his Reaſon and his Judgment, if he did this; it 
ſhews it was not the Effect of ſudden Rage and 
Diſtraction, but a premeditated thing, laid with 
Delign and Artifice, and that he had the Uſe of 
his Senſes and his Reaſon : If that was the Cauſe 
of his diſcharging his Gun, though no Reaſon is 
given for it; And what Reaſon could it be? for 
they do not offer any Reaſon, unleſs 'it was to 
ſecure it that the Gun ſhould go off; for it hav- 
ing remained charged ſome time before, it may 
be moiſt, and ſo would not go off: Whether he 
diſcharged it for that Reaſon, I muſt leave that 
to you; he only ſaid he had diſcharged it. This 
Witneſs ſays, he was at that time in a very ſerene 
Temper, and he never took him to be mad or 
diſtracted: He was cunning in all his Dealings 
with him. This Witneſs was a Taylor, and had 
Dealings with him as a Taylor for ſome time; 
he ſaid he paid him very honeſtly and well, but 
he was always very hard : He ſays when he was 
once with the Priſoner before this Accident, and 
the Priſoner aſked him what ſort of a Man my 
Lord Onflow was, and what my Lady Onſlow 
was; the Witneſs gave them both a good Cha- 
rater, and ſpeaking of my Lady that ſhe was a 
good Woman, ſays the Priſoner, Why don't ſhe 
cut my Lord On/low's Throat? He ſays he uſed 
to ſhoot Rabbits; and afterwards he went to ſee 
him when he was in the Houſe of Correction, 
and he aſk'd him what the People ſaid; and he 
ſaid the Vogue of the People at Guildford my 

* 


17234. 
that he would be hanged; and his Friends were 
much grieved and concerned for him : The Pri- 
ſoner ſaid he defired no body ſhould be concern- 
ed for him. This Witneſs once told him my 
Lord was dead; ſays he, If he is dead; I can't 
help it. | 

— the next Witneſs is Mr. Allen: 
And he tells you, that ſoon after this Fact was 
done, the ſame Day he went to him to the Houſe 
of Correction, and examined him; and that he 
found him in a very ſullen Mood, and he could get 
nothing out of him a long time: At laſt with 
ſome Perſuaſion he expreſſed himſelf thus ; I don't 
trouble my Lord Onflow, pray don't trouble 
me. He went again the next Day, and then 
he aſked him ſeveral Queſtions; but he ran on 
with Vehemence againſt my Lord Onfow, as the 
Author of all the Tumults, Diſturbances, and 
Confuſions, and wicked Devices that had hap- 
pened in the Country. This Witneſs being aſked, 
whether he had declared that he was mad after 
this Examination; he ſaid in Anſwer to that, 
that he met with the Priſoner's two Siſters, 
who aſk*d him of this Matter, they aſked him if 
he did not believe their Brother was mad; he 
ſaid, it was the beſt thing they could ſay for him, 
to ſay that he was mad; he ſaid the Priſoner 
behaved himſelf very oddly, but poſitively he 
never declared has is was mad; he told him 
he was willing to die; and why did they not 
kill him? That talking to him further of this 
Matter, he aſked him if be had any long, deli- 
berate Intention to kill my Lord Onflow, and if 
he had communicated his Deſign to any Perſons, 
or any Perſons had encouraged him in it; he 
named two Perſons, but they were not named 
by the Witneſs, becauſe it might turn to their 
Prejudice one way or other; but it was aſked 
whether or no they were my Lord | 


8 
Friends or his Enemies: He faid, on his then 
further endeavouring to find out the bottom of 
the Matter, on the Priſoner's declaring that ſuch 
| Perſons had ſet him on work; the Priſoner then 
intending to ſink back, ſaid, he would not brin 

his Friends into Trouble. Theſe are the Dil- 
courſes of a prudent Man, a Man that hath the 
full Uſe of his Underſtanding : No Man talks in 
a more reaſonable way'than this. I told you the 
two Perſons were not named on Debate z it was 


determined the Witneſs ſhould not name who 


thoſe two Perſons were, but ſhould declare whe- 
ther they were Enemies or Friends to my Lord 
Oni; he declared they were my Lord Onflow's 
bitter Enemies. This Witrieſs gave you a lon 
Account of this Matter; he ſaid he had red 

it into Writing; which was the Reaſon that he ſo 
well remembered it; and that made him ſo very 
particular. its e 


Upon this the Council for the King they ſtop- 
pes and left the Matter here. Then the Pri- 
oner being aſked what he had to ſay for him- 
ſelf, he was a good while before he ſpoke; but 
what he ſaid was to this Purpoſe ; If he was guilty 
of any Fault, he was ſorry for it; but he did not 
_ what to ſay. This is the Subſtance of what 

ſaid. | | 

Then, Gentlemen, they have been indulged 
with all the Favour as can be; and to do Right 
to this Proſecution, and the Council for the King, 
becauſe there hath been an Affidavit ſworn, 
that he is not perfect in his Senſes; they gave 
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Liberty to another Perſon to call the Witneſſes; 
and put what Queſtions they pleaſed ; they have. 
had all the Favour and Indulgence imaginable 
therefore it is fit to be taken Notice of, for- the 
Honour of this Proſecution, that every thing 
hath appeared fair to the Country, and they may 
judge of it. 

They have produced a great many Witneſſes: 
The firſt is Nathaniel Arnold; he ſpeaks it poſi - 
tively, and ſays, he knows him to be a Madman; 
his Father had tried to put him Apprentice to 
ſeveral Places, but he would not ſtay : Once he 
came to ſee the Witneſs at London, but he would 
not ſtay; then he ſent him a Ship-board,, in 
order to go into Torizſbire; but he would not 
ſtay: Afterwards he looked upon him as an un- 
accountable Man ; and his Father dying, he lefr 
a reaſonable Subſiſtence to keep him from ſtarv- 
ing, Twenty Pounds a Year ; and that was paid 
him quarterly by this Witneſs: Sometimes he 
was ſo diſtracted that he would lay out all Night 
upon Hay-Ricks, though he might have come 
home and laid on a good Bed ; that the Priſoner 
lives by himſelf, but hath no manner of Conve- 
nience about him: This Man expreſſes it in 
general, that he believes him to be a Madman, 
and always acted like a Madman; though he 
ſays he was not ſo much a Madman as to be chain- 

and tied up: He ſays he never had a. Letter 
from him ; but he could write, and he would 
preſs him often for Money as Quarter-Day 
came. 

The next Witneſs is another Brother, William 
Arnold: He ſays his Brother was always diſ- 
tracted, and not in his Senſes, though not always 
in fo ſad Condition as at other times; he would 
curſe and ſwear very frequently : In his Father's 
Time he would curſe him, and call him wicked 
and abominable Names, and then burſt out into 
a Laughter. p | 

He ſays his Father left him Twenty Pounds a 
Year; he was always ready for his Quarterage, 
for he would run a Score, and the People would 
dun him. He ſays, the tenth of July the Pri- 
ſoner came to his Houſe in London, and told him 
he could never be eaſy, for my Lord Onflow had 
bewitched him ; and he looked wilder than he 
uſed to look; and he gave him Money to go 
home. LEE 
And in his Father's Time he would abuſe his 
Father z who, at the Requeſt and Advice of his 
Neighbours, applied to the late Lord Onflow, 
who had him ſent for a Marine to the Baltick ; 
but he did not ſtay, but came home again: And 
when he miſbehaved himſelf, People would tell 
him, my Lord Onſlow would ſend him again for 
a Soldier. The Witneſs is aſked, if he did not 
hear that he ever threatened the Life of my Lord 
Onſlow, or ſay any thing he would do; he tells 
you he'doth not know or remember he did. . 

Another Witneſs is Mary Arnold, the Wife of 
Nathaniel Arnold: She ſays, ſhe hath ſeen him 
often in great Diſorders, and hath ſeen him diſ- 
tracted; ſhe hath known him ſeveral Years, and 
never heard him ſpeak fix Words of Senſe toge- 
ther. He ſtruck his Siſter ſo dangerouſly with 
a Stick he threw at her, that ſhe feared ſhe would 
have loſt the Sight of one of her Eyes; ſhe re- 
proved him, and, he laughed at her for it; and 
at Table he did not ſit or feed himſelf as other 
People did: She never heard he hurt any body, 


About a Month before this Accident happened 
to 


to my Lord Onſlow, the Priſoner came to her 
Houſe in a great Confuſion,” and told her he was 
bewitched by my Lord Onflew ; and he faid the 
Imps danced in his Room, and he could not. lie 
in his Bed for them; and that the Devil did 
tempt him, and the Imps ſtood by his Bed-ſide ; 
that to the beſt of her Knowledge ſhe never heard 
him ſay any thing about my Lord O»fow before, 
or of the Deſign he had againſt him. wy, 4 
The next Witneſs is Eleanor Arnold, his Sifter : 
She ſays, the . Priſoner hath been diſtracted for 
more than ſeven Years ago, and in all that Time 
was not capable of. forming any Deſign : She 
_ fays, that the twentieth of laſt Auguf he came 
to the Pariſh-Church, and behaved himſelf in 
ſuch a Manner that they all talked of him, as if 
he was a diſtracted Perſon ; and ſhe contradicts 
what Mr. Allen ſaid, and doth ſay that Mr. Allen 
told her, after the Examination, which Mr. Allen 
hath mentioned to you, that he was a diſtracted 
Perſon at that time, and that was his Opinion 
that he would for Hours together talk Nonſenſe, 
and curſe and ſwear, and he would give no Reaſon 
for it : She ſaid he would ſometimes make a great 
Fire in the Parlour when no Perſon hath been 
there, as if he would fire the Houſe 3 ſhe hath 
known him throw burning Coals on his Father's 
Plate when he was alive, and he would fall often 
into ſudden Fits of Laughter: Sometimes ſhe was 
afraid he would do Miſchief to himſelf ; yer no 
Care is taken of him. | FT? | 
Another Siſter tells you, ſhe thought him diſ- 
tracted and mad, though not ſo mueh as of late; 
and gives you ſeveral Inſtances: She ſays, his 
fearing and curſing to himſelf, and his ſudden 
Fits of Laughter, and his talking to inhuman Crea- 
tures, was in a different Manner from what other 
People did; ſhe mentions the fame thing about 
kis going to the Church, and the Opinion and 
Obſervation the People made on his Behaviour, 
that they could not imagine but he was mad. 
This Siſter ſays, that Mr. Allen did tell her he 
was diſtracted and mad; and ſhe owns ſhe was 
the Perſon that was ſtruck by this Man; and ſhe 
ſays the never gave him any Provocation for do- 
ing it. | E | 
- Another Witneſs is Gi/tings : She tells you 
che always took him for a Lunatick, and this 
for nine Years paſt : She ſays as the other Wit- 
neſles ſay, that he would talk to himſelf, and 
fwear and curſe without any Provocation z She 
peaks as to laſt March, and that was the firſt 
time, and not before; ſhe ſays that he ſeemed 
very much difturbed, and declared, and often 
complained, that he was plagued by my Lord 
On/ow and his I 
hurt his Arms, ſhe went to one Mr, Howard, 
who was a Surgeon, who applied a Plaiſter to 
kis Arm but the next Morning, when the Man 
came to dreſs it, he had thrown the Plaiſter and 
Things about the Room, and ſaid to the Man, 
that he would make Iflues in his Arm. Then 
he complained that Mr. Maite's Rooks diſturbed 
him ; then after he had ceaſed to talk of this, he 
ſoon began again to talk of my Lord Onflow's 
plaguing him Day and Night: She ſays ſhe faw 
the Priſoner in Goal the twenty - third of laſt 
Month in the Marſbalſea, and that he was in 
great Diſorder ; and then ſhe aſked him how he 
came to do ſuch a wicked thing, and that he gave 
her little or no Anſwer that ſhe could make any 
thing of ; and the afked him if any body had ſet 


s: And in May laſt he had 
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him to do it, and who; and he told her it was 
one Swetman, and Thomas Farmer, two little Boys, 
one about ten, and. the other about eleven Years 
old; and ſhe ſays he told her there were great 
Plagues in the World, and there would be great 
Mourning and Lamentation. Theſ: are Inſtances 
ſhe gives of his Madneſs. 

The next Witneſs is Mary Martin; and the 
ſays that ſhe heard him declare that my Lord 
Onſlow was in his Belly; and I think ſhe ſays 
they appointed a Time to go to my Lord On- 


' flow, which was the next Morning; and that he 


opened his Breaſt, and curſed and ſwore, and ſaid 
my Lord O»/ſſew was in his Boſom, and he could 
neither eat, nor drink, nor ſleep, nor be at Reſt, 
for him. | 2 

The next Witnefs, Swetman, tells you that the 
Priſoner was a crazy Fellow, and not always in his 
Senſes; that he lodged at his Houſe fifteen Months 
before this Accident happened, therefore could 
ſpeak more particularly as to him. 

The Witneſs tells you that he uſed to lend 
him his Gun, but he did not lend it him at 
this time; but he owns that the Priſoner had the 
Gun, though without his Leave; he ſays he was 
generally worſe in Spring and Fall; he tells you 
that the Priſoner told him that my Lord Onſlow 
had brought a Hamper of Wine one Night 
to his Houſe, and that next Morning he found 
all the Bottles empty; and he ſaid that my Lord 
Onſlow had been there revelling, and makin 
ſo great a Noiſe that he could not be at Re 
for him: This was half a Year before this Acci- 
dent happened. He fays that he had the Gun 
to go and ſhoot Mr. Waite's Conies, for which 
he was to have Sixpence a- piece; and the Lane 
where my Lord On/low was ſhot, leads to the 
Turnip-Field where Mr. Vaite's Conies were z 
which is made ſome Uſe of in the Courſe of this 
Trial: He ſays he hath heard him ſay formerly 
he would ſhoot my Lord Onflow at the Horſe- 
Race. 1 N 

The next Witneſs is Jobn Dedman ; who ſays 
that the Priſoner is a Madman ; gives. an Ac- 
count of his complaining of my Lord Onfzzo ; 
ſays he had a Houſe, but he had no Beds or 
Chairs in it; he ſays, about five or ſix Years 
ago he beat his Siſters and Maids, and he hath 
been forced to go and make Peace among them. 
The next Witneſs is one Ricbard Wheatly ; 
and he ſays he was his Barber; he ſays he hath 
ſhaved the Priſoner theſe two Years, and ſome- 
times he was afraid to ſhave him, he would be 
ſwearing all the time; and once he ſaid to the 
Witneſs, Damn you, cut my Throat. 

The next is John Tydie: He ſays he is a very 
crazy Sort of a Fellow: He is aſked what he 
means by a crazy Sort of a Fellow; he ſays he had 
ſeveral fooliſh Expreſſions; he hath heard him 
ſay the Bolleroys and the Plagues plagued him 
ſo, that he could not reſt : He heard him ſay the 
ſame as to the Hamper of Wine at Swerman's; 
therefore I will not repeat it. 

The next Witneſs, Thomas Poulter, ſays, he 
always took him to be out of his Mind; once 
he threatened to kill him, about a Fortnight 
before this Accident happened to him, in a Field 
where he was working, ſwearing and curſing ; 
and at laſt he ſaid, Damn Tom Onſlow, and ſaid, 
he had bewitched him, and he would go to the 
King, and know the Reaſon why my Lord Onflow 
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The next is Mary Morris: She ſays ſhe always 
thaught him to be mad by his mad Actions; ſhe 
ſays he would curſe and ſwear; and that the 
Saturday before he ſhot my Lord Onſſot, he 
came to their Houſe, and talked fo, and looked 
ſo wildly, that ſhe was friglitened : When he 
was in Priſon, ſhe carried him Victuals, and the 
Goaler bid her bring no Bones, nor Knife, for 
they were afraid he would do himſelf a Miſchief; 
then he aſked a Boy that was with her, whether 
they were plagued with the Bollies and Buggs, as 
formerly. | 

The next is Stephen Fachin : He ſays they 
found him in Lacy Lodge, lying only upon 
the Wood, in a Morning, about two Years ſince, 
in the Spring of the Year, about Seven o'Clock 
'in the Morning. 

The next Witneſs is Robert and he 
ſays he always thought him a crazy Man, ſeldom 
in his Senſes ; he ſays he hath threatened to beat 
his Father. 

The next is Mary Swetman, the Wife of —— 
Swetman, where he lodged, as hath been ob- 
ſerved, for a matter of fifteen Months, and at 
that Time, ſhe ſays, ſhe thought him a Madman, 
not in his right Senſes. Once they could not 
il upon him to come into the Houſe, be- 
cauſe he had ſaid, there were Rogues hid, and 
he did lie out that Night. She mo you the 
ſame Story, about the Hamper of Wine; and 
that the Priſoner talk'd to her Huſband, that 
there was too great Familiarity between her and 
my Lord Onfow. Sometimes he would pretend 
to read in the Bible : Once he read in the Bible 
two or three Chapters very well. Another 
Time, being worſe, ſhe gave him the Bible, and 
aſk'd him to read; he pretended to read, but 

molt ſtrange 

orld : He then talk'd of my Lord Onflow's 
plaguing him. She tells you, that he did not lie 
at home that Night before this Accident happen'd, 
but was home ſoon in the Morning ; and he 
went out, and came back again, and then the 
Boy told him, that Mr. Waite wanted to have 
his Rabbits kill'd, and the Boy and he was to 
Halves, and the Mother did lend him a Shil- 
ing to buy Powder and Shot for that Purpoſe. 
Now it ſeems, the Place where Mr. Waite's Co- 
nies are, is near the Place where this Accident 


happen'd, ſo that they would have think, 
that this Powder and Shot, which he bought, 


was to kill theſe Rabbits, and that he was going 
that Way, in order to it. You will remember 
what was proved to you about the Shot, that it 
was not uſual Shot that he bought, but a 
bigger Sort. He went up the Lane, the Wit- 
neſs tells you, towards the Place where Waite's 
Conies were : Soon after that, ſhe heard a Gun 
go off, and ſhe thought he had been killing ſome 
of the Rabbits; but ſoon after, ſhe ſaw ſeveral 
Horſes, and no body upon them, and ſome Gen- 
tlemen, and they came and aſk'd her for ſome 
Water and Brandy, to relieve my Lord Onflow 
under his Misfortune; and then ſhe came to hear, 
that the Gun that went off, inſtead of killing 
Rabbits, went off againſt my Lord Onſlow. She 
ſays, ſhe hath heard him ſay, he would kill my 
Lord Oflow : She ſays, he hath ſometimes threat- 
en'd to kill her, but yet did not do her any Harm. 
They think this Evidence ſo very material, that 
they have produced two Witneſſes, that tell you, 


that they heard this Mary Swetman ſay the 
Vor. VIII. | e 


WM 


for Fulony, 


Stuff, as ever was in the 
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ſame Things to them, as ſhe hath now given in 
Evidence. | 

The next is Mr. Copeland; he ſays, he was 
with the Priſoner in the- Marſbalſea, and then he 
aſk'd him, What induced him to do ſo horrid a 
Fact? He ſaid, My Lord Onfow had bewitch'd 
him: He aſk'd him, If any body had put him 
upon it? At firſt he heſitated; but afterwards he 
ſaid, No body. He was very confuſed, and he 
_ him mad. f 

The next is Mr. Darby; he faid, He often 
examin'd him, could no Anſwer from him; 
but ſaid, My Lord Onſlow had bewitch'd him; 
and was a Trouble to him. This is the Evi- 
dence cn behalf of the Priſoner, to ſhow that 
the Priſoner is mad, and what he did, as ſuch, is 5 
no Crime; and therefore no great Weight ought 


to be laid upon it. 
they have read Papers 


But by way of Reply 
under his own Hand. ; Mr. Barwell Smith, he 


was with him, and he hath proved them to be 


his Hand. One Paper is the State of his Caſe, 
and the Witneſs writ it, but he took it from his 
own Mouth, which is the ſame as if he had writ 
it himſelf, and the Priſoner ſign'd it. It happen'd. 


to be blotted; this is mention d to ſhow his Senſe, © 


and that he was a Man of Diſtinction; ſays he, 
You have blotted it, it can't be read, it muſt be 
writ over again : The Witneſs told him, No, 
it would do; Well, if it be fo, I will be fatis- 
fied; and he deſired the Witneſs to pray my 
Lord Onflow, that his Irons might bé taken off, 
for they were very grievous to him. The next 
Paper is (here are three) a Letter writ with his own 
Hand ; and here is another Letter writ with his 
own Hand: Both Sides agree, that the Jury 
might have the Papers to peruſe. In this Pape 
he ſays, He was excited to this by - 
and the Reſentment he expreſs'd to my Lord 
Onflow, proceeded from ſeveral Perſons per- 
ſwading him, that my Lord Oꝝſſom was the Oc- 
caſion of all his Troubles, and ſeveral Perſons 
came here, and took the Advantage of it, and 
told him, that he was the Occaſion of all his 
Troubles : This he gives you as the Occaſion of 
his great Reſentment againſt my Lord Ogo: 
This is as rational an Account as any mortal Man 
can give. Then there is this Letter, there he 
writes to my Lord Oyflew; it is directed, To the 
Reverend Lord Onflow; but in the Letter it is, 
Pleaſe your Honour to take into your Conſidera- 
tion, &c. and the other Letter is much to the ſame 
Purpoſe : Theſe you will have along with you. 
Then you have Mr. Coe, and he went to him 
the Day the Fact was committed, and at that 
Time he would ſay nothing to him : The next 
Day he went again, and then he ſaid, My Lord 
was the Occaſion of all his Troubles. 
The third Day he went, and aſk'd him, if he 
intended to kill my Lord Onfow And he faid, 
Yes, to be ſure: Where did you intend to hit 
him? Says be, When I ſhoot at a Rabbit, I al- 
ways aim at his Head. He went to him again, 
when he was in the Mar/balſea, and he was very 
ill, and he aſk'd for ſome White-wine for him, 
but he ſaid, The White-wine was too for 
his Stomach z and then he call'd for ſome Sack, 
which he had; and he held down his Head, and 
ſeem'd in a bad Condition: That he prefs'd him 
to know who ſet him on work, and he faid, If 
my Lord will come here himſelf, let him, but let 
him not ſend any 8 his Fools after me.— 
nnn 
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This Gentleman ſays, he was his School-Fellow 


he was juſt of the ſame Nature then, a rugged, 
d, humourſome Fellow, hardly cared to 
talk or ſpeak to any body; he is juſt the ſame now, 


tho' he hath had no Converſation with him ſince; 


but about two Years ago, he ſee him, and he had 
a Fiſh in his Hand to fell, and he aſk'd to buy it, 
and offer'd him Sixpence: for it; No, ſays he, it 
is honeſtly worth a Shilling, and a Shilling I will 
have. This is mention'd, to ſhew that he was a 
Man very ſenſible, made a very ſenſible Anſwer 
no Man could make a properer Anſwer than this 
Man did. 4 

This is the Evidence on both Sides. Now I 
have laid it before you, and you muſt conſider of 
it; and the ſhooting my Lord Onſlow, which is 
the Fact for which this Priſoner is indicted, is 


proved beyond all manner of Contradiction; but 
- whether this ſhooting was malicious, that de- 
pends upon the Sanity 


of the Man. That he 
ſhot, and that wilfully ; but whether maliciouſly, 


that is the Thing: That is the Queſtion, Whe- 
ther this Man hath the Uſe of his Reaſon and 
- Senſe ? If he was under the Viſitation of God, 
and could not diſtinguiſh between Good and Evil, 
and did not know what he did, though he com- 
. mitted the greateſt Offence, 
- guilty of any Offence again 
ever; for Guilt ariſes from the Mind, and the 


any Law whatſo- 


wicked Will and Intention of the Man. If a 
Man be deprived of his Reaſon, and conſequently 
of his Intention, he cannot be guilty z and if 


-that be the Caſe, though he had actually kill'd 
my Lord Onſlow, he is exempted from Puniſh- 


ment: Puniſhment is intended for Example, and 


to deter other Perſons from wicked Deſigns ; but 
- the Puniſhment of a Madman, a Perſon that hath 
no Deſign, can have no Example. T his is on one 


Side. - On the other Side, we muſt be very cauti- 
ous 3 it is not every frantick and idle Humour 
of a Man, that will exempt bim from Juſtice, 


and the Puniſhment of the Law. When a Man is 


guilty of a great Offence, it muſt be very plain and 


clear, before a Man is allow'd ſuch an Exemp- 


tion; therefore it is not every kind of frantick 


Humour, or ſomething unaccountable in a Man's 
Actions, that points him out to be ſuch a Mad- 
man as is to be exempted from Puniſhment : It 
. muſt be a Man, that is totally deprived of his Un- 
derſtanding and Memory, and doth not know 


what he is doing, no more than an Infant, than 


- @ Brute, or a wild Beaſt, ſuch a one is never the 


Object of Puniſhment ; therefore I muſt leave it 


2 he could not be 


to your Conſideration, whether the Condition 
this Man was in, as it is repreſented to you on 
one Side, or t' other, doth ſhow a Man, who 
knew what he was doing, and was able to di- 
ſtinguiſh whether he was doing Good or Evil, 
and underſtood what he did; and it is to be ob. 
ſerved, they admit he was a Lunatick, and not 
an Ideot. A Man that is an Ideot, that is born 
ſo, never recovers, but a Lunatick may, and hath 
his Intervals; and they admit he was a Lunatick. 
You are to conſider what he was at this Day, 
when he committed this Fact. There you have a 
great many Circumſtances about the buying the 
Powder and the Shot ; his going backward and 
forward: And if you believe he was ſenſible, and 
had the Uſe of his Reaſon, and underſtood what 
he did, then he is not within the Exemptions of 
the Law, but is as ſubject to Puniſhment as any 


other Perſon. Gentlemen, I muſt leave it to you. 


Then the Jury withdrew to conſider of their 
Verdict, and in a ſhort Time return'd again. 
Cler. of the Arr. Gentlemen, anſwer to your 
Names. | 052 WAS 
Here, and ſo the reſt. | 
Cler. of the Arr. Gentlemen, 


on your Verdict? | 
Fury. Yes. 
Cler, of the Arr. Who ſhall ſay for you? 
Fury. Our Foreman. | 
Cher. of the Arr. Edward Arnold, hold up thy 
Hand; (which he did.) Look upon the Priſoner, 
How ſay you? Is Edward Arnold Guilty of the 


you all agreed 


Felony whereof he ſtands indicted, or Not 
Guilty ? Ht 1 
Foreman. Guilty. - 


Cler. of the Arr. What Goods or Chattels, 
Lands or Tenements ? | | | 
Foreman. None, to our Knowledge. 

Cler. of the Arr. Then hearken to your Ver- 
dict, as the Court hath recorded it. You ſay, 
Edward Arnold is guilty of the Felony whereof he 
ſtands indicted z and that he had not any Goods 


or Chattels, Lands or Tenements, at the Time of 


the Felony committed, or at any Time 


ſince, to 
your Knowledge, and ſo you ſay all. ; 


Wbereupon, he received Sentence of Death: 


But at the Interceſſion of the Right Honourable 
the Lord Onſlow, his Execution was reſpited ;; and 
he continued a Priſoner in the New Goal, South- 
wark, upwards of thirty Years, and there died, 
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W r Ts be up of God, — 2 ende 
men that here, remembre, FREAE 
ples as alſo by thys m 
18 nols pale us yay — 92 = 
2 miſerable, miſche vous, and beaſtelie, 
pas, tion of mine: For I thought, 


Ma of Prince of & 
the by te . this 8 


bene in Daunger. 

"And I wh o have lived a Freeman borne, ſhould 
together with my Cuntrie have bene brought" to 
Bondage and Servitude by Aliens and Strau 
which brutiſhe Beaſtlines then ſeemed Re on, 
and wrought ſo farr, and to ſuch Effect, as it 
lead me to the Uſe and Practice of this my com- 
mitted Treaſon : But nowe, underſtanding the 
e Commoditie, Honor, and Surgtſe, my 

Realme ſhall receuve by this Mar 
ſhall pleaſe the Quene to be mercifull vice £2 
theris no Man living that ſhall more truſtelie andi 
more faithfullie ſerve her Highenes, whatſoever 


the Quarrell be: I ſerved the Quene's Highenes * 


_ 


Felruarie, did, 120 y 
in the Coun- 


and defaced all my Father's 


tural him EDITING 
5 ab 


againlte the Duke of Nerthinlirland,, as my 
Lord of Arundell can witnes : My Grandfather 
Faber Racke for Her Majeſties Grandfa- 
ther: My Father ſerved King Henrie the VI 
and I ſerved im likewies; as alſo her Grac 
other, and in Witneſs of my Blodd loſt in the” 
eilde, I carie a Mayme. I de not all this, 
either to Merit or Advaunce, for by this deaſte- 
lie Brutiſhenes, to which mak miſerablie 1 am 
fallen unto, I have not onelie procured my one 
Deathe, hut overthrowne m 1 7 Houſe and Name, 
ell dodge, if ever 
there weare any. 


I will not juſtefie my ſelf in any thi — 
can 1 * Excuſe of my Offences, - but 
moſte unte ful mit my ſl to the Queye's — 
1 and . Led n alas 

11 ue, of Suſſex youe 
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zeſt to die in her Grace" 9; — 
I proteſt, before the WE of all Ju 
ment Hurte againſt 


es of other Gentlemen, who 
might have ferved their Coun- 
trie: Yo. if you, 14 gone no further, it might 
the better have bene borne withall : Not ſo con- 
vou procured; the 3 of Suffolk, a 
8 to oor Pu . his two 
Brethemne” alſo, by* wh —— 
Mercie, have — on noble 3 
et . a yque attempted the ſecond 
arſon of this Realite, who ſhould have bene 
all our Comfortes, wherby her Honner is 
brought in queſtion; or what End it will eome. 
unto, God knoweth, and this are youe the Au- 


«thor of. 
"wow Good Mr. Atturnye, as I will. not in 
07.96 uſtefie my ſelf, ſo being in Decaie to 
ech me not with more Nail. 


make or ſhewe to be that I was not: 
Tam — to touche any Man openlie, but thut 
For myne owne Diſchardge, I am driven for to 
do: And as I have given in Confeſſion, ſo I af- 


"chief, þ 


nay; the M8, of D. Brereton Bourchier, late of Barne/ly e 900%. 8. See Catalogi Librorum Manuſcrig- 
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firme, that my Lord of Devonſbire ſent Sir Ed- 


warde Rogers for me to come to hi Houſe, and | 
when I came; he brakefthe whale reaſon unt 

me; he faid; that he Himſelf would go, and I 
cannot tell, but he ſaid he woulde doe many 


Things. This proves I was not the furſte. 
The Lan Sallicitor, As. Mr. Atturney hathe 


moved youe, that is, to repent your Offence, ſo 


I; for my Parte, wiſhe youe the ſame : But what 
ment you furſt, when you roſe, 1 to my 
Ladie Elizabetbe's Grace, that ſhe thould remove 

the Quene, and after that my Lord 


APPENDIX 


althoughe he came with the ffewer Compdnys, 
Wiat at-the furſte. bred po ſuch Letter; but 
when it was lere him, he ebnfeſſed his Hande. 

It was demandid of him, what he ment to 
write to my Ladie Elizabethe z and after his Par- 
don offred, to refuſe alſo the Bountifulnes of the 


F 
other thinges beſide recited. © . 


Wiat. My Lords, as my Faulte is moſte vile 
and heynous, for the which 1 aſke God Mercie, 
and next him my Soveraigne Ladie and Quene, 
whom I moſte grevouſlie have offendid, appeal- 

can- 


further fr 5 | : 
of” Norfaloke' Men fledd from him at Rechefer ing whoalie to her Mereie, without which 


Bridge to youe, as a joyful Newes you ſent to my 
Ladie Elizebertveof ure good Suctes, and he 
againe ſent youe Thanckes : Is not this true? 
H#/iat,, What I have written, I confes, and. it 
_ The Maſter of the Horſe's Queſtion. Mr. Mat, 
weare not thies youre Wordes, and in \thefe” 
Termes, when Mr. Cornwallis and l weate ſent 
unto youe from the Wet, youe anſweared us, 
That the Quene ſhould goe to the Toure, and 
oue. to have her Parſon with the Towre in 
ping, alſo the Treaſure, arid ſutche of the 
Councellors as you would require; for youe ſaid 
youe had rather be truſted than truſte. ©, 
Sollicitor. Thi they be ever called WWiat's Re- 
bellion, as the Rebellion of Nuit Tiler was called 
n 175 
- Attorney. Mr. Wiat, weate youe not privie 
howe the Quene ſhould have bene ſlaine, as ſhe did 
walke? I do not burden youe to conſent to this; 
for thus. muche muſte I faie, youe miſliked it. | 
iat. Mr. Attorney, I furſte opened this, 
coming to my Remembraunce when I heard 
Fillam . Thomas would have ſlaine himſelfe, for 
it was his Deviſe; and he brake in this wies to 
Sir Nicholas Arnolde, If the Quene weare killed, 
quothe he, all weare well, and thereis not ſo fitt 
a Man to doe it as Jobn Fitzwilliam. Sir Ni- 
cholas. Arnolde toulde it Sir James Croftes, and 
he toulde it Jobn. Fitzwilliam, and Fobn Fi- 
william tould it me, and thus at the 4th Hande 
I hearde it. Then made I a_Cudgell with a 
whoale: brent in it, with a whoale Iron and Haulf 
4 yard of — in it, and ſought Jobn PFitz- 
williams a whoale Daie, and could not finde him. 
The next Daie, I ſent the Cudgell by my Man, 
and badd him bobb him well, for the Knave is 
but a Spie, and to utter it he durſt not, and 
therefore be boulde to beate him: Thus my Man 
carried the Cudgell thre Daies, to have beaten 
him : By this it maie appere, how muche ab- 
horred that Practiſe. "IP v 3 if # | Wy" 
Then was the Letter ſhewed which he wroate 
to the Duke of Suffolk, Mr. Wat being then in 
Southewarke, that he ſhould mete him at King- 
Len- Bridge, and ſo to go to London with him, 
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not challendge any thinge ſithenee my Offence 


omitted. I have ſeryed her Highenes in ſuche 


ſorte and degree as I either coulde or am hable ; 
for I have uttred what I knowe in all thi 
From” 


whereby I might deliver her Higbenes 


ſutche after Perill as the Concealement.of Trai- 
tors or Treaſon” might 'prejtidicg or hurte: 1 
have done this for Hg. nes Suretie, us 1. 


utye and Truthe, 
which trulie I have declared; 55 1 thinke and 
certainlie beleve, ſhe is as carefull over this 
Realme as of that her chefeſt Jewell : I muſte 
confes that of all the Services I have bene in, 


am bounde therunto by 


ther was never a more deſperat Jourmie taken in 


hande, and to the*nd continewed moſte 
And wheras it was afked whie J refuſed the 


Quene's Highenes Pardon offred, unhappie Man, 
what ſhall I ſaie ? Mg 


When I was once entred in that devilliſhe 
Deſperatnes, ther was no waie but to wadle 


througbe with it that 1 had taken in hande ; for 


I thoughte others had bene as forwarde as I my 
ſelfe ; and following the Enterprize, uſed all 
poſſibell meanes that might endure the ſame, as 
writing to my Ladie Elizabethe, and making the' 
ro in Soutbewarke, Well, ther refteth 
nowe in the Quene's Highenes, either of Juſtice 
by Death, wich juſtlie I have Selerveg with 
Watt Tiler, to make me an Example to the 
Worlde's Ende; or elk of Mercie' to fave 
me, and noſe my Service in ſuche ſorte as her 
Highenes thinckes me mete and hable to doe: 
And albeit that her Grace hath this my Requeſte 
in Writing, yet I inoſte humblic'beſcke you to 
be a meanes to the Quene's-Highenes for her 
Mercie and Pittie, which is my laſte Hoape and 
oneltie- R : And'I beſcke God that the 
Quene maie be ſo mercifull unto me, as I meane 
to ſerve her Majeſtie faithefullie and trulie. God's 
Will be done on me. Tf ther be but two true 
Men, I wil be the one to die at her Grace's Foote; 
And ſo endid. | A * 
The Lordes promeſed to be a meanes for 
bim: His Countenaunce was dolefull, and Teares 
guſhed oute continuallie. | 
He was afterwards executed. 
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NUMBER II. 

The Examinations and Depeſitions of William Powrie, George 
Dalgleiſh, John Hay younger of Talo, and John Hepburn 
of Bowton, concerning the Murder of the King, Queen Mary's 
Huſband; with their Trial and Sentence: As alſo, the De- 


claration of Nicolas Hubert 


a Frenchman, commonly called 


Paris, in relation to that Murder and other Matters; 
þ Who were all executed for the ſaid Murder. 


The Depoſitions of William Powrie. 


Edinburgum 23 Junii, Ann. Dom. 1567. 
I preſentia Dominorum Secrets Concilii. 


7 [lliame Powrie, borne in Kinfawnis, Ser- 
uitor to the Erle Bothwell, deponis, 
©», That ye ſam Day the King wes lane at 
Night, the Erle Boithwe!!, accumpanyt with 
ames Ormeſtoune of yat Ilk, Hob Ormeſtoune his 
Bruther, John Hepburne of Bolton, and 
Jobe Hay zounger, zeid togidder to an Coun- 
{ele in ye nether Hall of ye ſaid Erle Bothwells 
Ludgeing in ye 'Abbay, about Four Houris 
Eftirnone, or yairby, and remanit yairin Twa 
Houris, or yairby z quhat yai did or ſaid, he 
knawis not. * | | 
ltem., Deponis, Vat John. Hepburne of Bolton, 
at 'Ten Houres at Evin, commandit the Depo- 
nar and Pat Wilſount to tak up ane Carriage of 


twa Maills and ane Tronk, and ye vthir an led- 


dirin Mail, quhilks were lyand in the ſaid nethir 
Hall, quhilks the Deponar and the ſaid Pat put 
on and chargit * twa Horſes of my Lordis, 
the: ane being his ſown Horſe, and carriit the 
ſame to the Zer of the Enteres of the Black Fri- 
ers, and yare laid the fame down, quhair the 
Erle Bothwell, acumpanit with Robert Ormeſtonn 
and Paris, called French Paris, and vtheris twa 
uhilks bad Cloakes about yare Faces, met the 
aidis Deponar and Pat Wilſaun. And yat zoung 
Tallo, the. Lard of Ormeſtoune, and Jobn Hepburne 
of Baltaun, wes awaitand vpon ye ws and 
Pat Wilſoun, within the ſaid Zet; an Jet yare 
the ſaidis thre Perſouns within the ſaid Zet, reſ- 
ſauit the ſaids twa Charges, quhilks the Deponar 


knew to be Pulder, becauſe the ſame wes in ſun- 


dry Polks within the ſaid Mail and Tronk ; and 
ye Deponar andſaid Pat HWi/ſounhelptyamein with 
the ſame; and the Powder being taken from 
yame, the ſaid Jobne Hephurne of Bolton ſent this 
Deponar for Candell, and yat he coft Six Hal- 
penny Candell fra Georde Burnis Wife in the Cow- 
gate, and deliverit to the ſaid Jobune: And yat 
ye ſaids Perſouns Reſſavaris of the Powder, had 
ane Towel with them, with ane littil licht Can- 
dell; and the ſaids Perſouns within the ſaid Zet 
oppynit the Tronk and Mail, and tuck out the 


Polks with the Powder: And everie ane of yame 
tuck yane upon his Back, or under his Arm, and 
carryit the ſame away to the Back-wall of the 
Zaird yat is next the Trees, and yair the faid 
Laird of Ormeſtoune, Fobnne Hepburne of Boltoun, 
and zoung Tall, reſſavit the Pulder fra 
and wald ſuffer the Deponar and his Marrow to 
aſs na furdar. And quhen the Deponar and his 
arrow came bak againe to the ſaid Frier Zet, 
the twa Horſs that carryed the ſaid Maill and 
Tronk war away, and zit yay carryit the faids 
Mail and Tronk again to the Abbay, and as yay. 
came up the Black Frier Wind, the Quenes 
Grace was gangand before yame with licht 
Torches: And yat the nar and his Marrow 
being cumin to the ſaid Erles Ludging in the 
Abbay, thai tarryit yare ane Hour or mair, and 
yan\the ſaid Erle came in, and immediately tu 
aff his Claythes yat wer on, viz. a Pair of blak - 
Velvet Hoiſe, truſſit with Silver, and ane Dou- 
blet of Satin of the ſame Maner, and put on ane 
vthir Pair of black Hoiſe, and ane blet of 
Canwes, and tuk his ſide rideing Cloak about 
him, and incontinent paſt furth, and accumpanyt 
with French Paris, the Deponar, Georde Dagleiſb 


and Pat Wilſoun, and came down the Turnpike, 


and alang the Back-wall of the Quenes Garden, 
quhill yai came to the Back of the Cunzie-houſe, 
and the Back of the Stabillis, while thay came 
to the Cannegate. And deponis, yat as yai came 
by the Gait of the Quenes South Garden, the 
twa Sentinellis yat ſtude at the Zet yat gangis to 
the utter Cloiſs, ſpeirit at yame, quha is yat? 
and yai anſwerit, Friends. The Centinel ſpeirit, 
uhat Friends? and yai anſwerit, My Lord 
thwells Friends. | 
Item. Deponis, Vat yai come up the Canon« 
gate, and to the neither Bow, and findand the 
Bow ſteikand, Pat Willſon cryet to John Galle- 
way, and defirit him to opin the Port to Friends 
of my Lord Bothwell, quha came and nit 
the Port, and yai enterit, and zeid * — | 
Baſſyntines Houſe on the South-ſide of the Way, 
and knockit at ane Staire, and callit for the Laird 
of Ormeſtone, and Robert Ormeſtone, and nane an- 
ſwerit yame, and yai yan ſlippit down ane Cloiſs 
beneith the Frier Wynd, and come to the Zet 
at the Black Friers, and enterit-in at yat Zet, 
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and zeid quhill yay come to the Back-wall and 
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ke, quhaire the Deponar and Pat Wilſon left 
Dy — Perſouns before exprymit, with the 


Powder as ſaid: is, and yaire the Erle Betbrpeille 


paſt in over the Dyke, and bad the Deponar, 


Pat Wilſon, and Georde Dagleiſh tarry ſtill yaire po 


while he come backwart to them. And' furder 
deponis, Tat yai tariit yare Half an Houre, and 
hard never Din of any Thing, quhill at laſt my 
Lord, accompanyit with zoung Talk, and Jobnne 
Hepburne of Boltoune, come to the Deponar, and 
vtheris twa Perſons being with him, and evin as 
my Lord and thir Twa comes to the Deponar 
and his Marowis at the Dyke, thai hard the 
Crack, and thai paſt away togidder out at the 
Frier Zet, and ſinderit quhen yai came to the 
Cotogait, Pairt up the Blackfrier Wynd, and Pairt 
up the Cloiſs which is under the Endmyllis Well, 
and met not quhill yai came to the End of the 
Bow, and zeid down ane Cloiſs on the North 
Side of the Gait, to haif loppin the Wall of 
Leith Wynd, and yair my Lord thoucht it over 
heich, and. came again aback to the Port, and 
caufed cry upon Jobn Galloway, and ſaid yai war 


Friends of my Lord Bothwilis, And John Gal. 


leway ruſe and let them furth, and ſyne yai paſt 
down St. Mary's Wynd, and down the back 
2 of the Canongait, 7 to the 8 Erles 
Ludging; and as yai paſt the Queens Guards 
bete pecifyit, ſum Sntinells ſpeirit at yame 
quha yai war, and yai anſwerit, yai war Friends 
of my L. Bathweill;, and als ſpeirit quhat Crak 
vat was, and yai anſwerit, yai knew not; and 
yat the Sentinels bid them, if yai were Servandis 
of my L. Bothweill, to gang yair Way. | 
My Lord come into his Ludgeing, and imme- 
diately callit for ane Drink, and tuk off his 
Cloathes incontinent, and zeid to his Bed, and 
tarriet in his Bed about Half an Hour, quhen 
Mr. George Hacket come to the Zet, and knocks, 
and deſired to be in; and 2 he came in, he 
appeared to be in ane greit Effray, and was black 
as any Pik, and. not ane to ſpeik. My 
Lord enquirit, Quhat is % Matter, Man? And 
he anſwerit, The Kingis Houſe is blawn up, and 
I trow the King be ſlayn. And my Lord cryet, 
Fy, Treaſoun! And-yan he raiſe and pat on 
his Claiths. And yarefter the Erle Huntley and 
mony came in to my Lord, and yai zeid into the 
Quenes Houſe. 

Hem. Deponis, Lat upon the nixt Nicht ef- 
ter, my Lord oc is Deponar, Pat Wilſon, 
. Georde Daghſh, the Laird of Ormeſtpune, and 
Hab Ormeſtoune, Jobn Hepburn, and zoung Tallo, 
to keip thair Tongues cloiſs, and yai ſuld nevir 
2 lang as he had, and yat he ſuld ſend the 
Deponar and Pat 3 to the Armitage, and 
yat yai ſuld be honeſtly ſuſtainit. And being 
* Gif this Deponar, at my Lord Both- 
well Deſyre, ſocht ane fyne Lunt of any of the 
Suddartis : And anſwerit, Lat he did the ſame, 
and gat a Piece of fine Lunt of Half a Faddome, 
or yareby, fra ane of the Suddartis, quhais Name 
he knawis not, and deliverit to Jabne Hepburne 
of Roltoune, upon Saturday before the Kingis 

ter. 
An Edinburgum 3 Fulii, Arm. Dom. 1567. in 
Hu Thane Powrie re-examined, deponis, Tat 
e 


e of the Tronk and Mail contenit 
in his hems Depaſiſann, were carryed by him 
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and Pat Wilſone, upon ane gray Horſs yat per- 
tained to Herman Page to my —_ fan 
dry Tymes, and war carryed and conveyit by 
yaim into the Place containet in his former De- 
poſit, and yat at the Frier Wynd Fute yis De- 
nar ſaid to Pat Willſon, at the conveying of 
the laſt Carriage, thir Words, Jeſu, Patt, quhat- 
tin ane Gait is yis we are gangand ? I trow it be 
not gude. And he anſwerit, I trow it be not 
gude; but weiſt, hald zour Tongue. | 

Lem. Deponis, Quhan. the Deponar and Pat 
Willſon come to the Frier Zet with the laſt Con- 
voy, and laid the ſame down, Robert Ormeſtaune 
come furth, and ſaid thir Words. This is not 
gude like, I trow this Purpois will not come to 
this Nycht, I will in and ſe: quhat yai are doing, 
Item. Yareftir quhen Gen wider and Greaith 
was carryed inwart, the Deponar and at 
the Dyke, the Laird of Ormiſtoun of Ik 
came again, and ſaid to Fob» Hepburne and 
young Tailo, thir Words (Paris Frenchman be- 
ing with him) Be God it is fair in Field, cum 
of it quhat will, and bade the Deponar and Pat 
Wilſen gang their Way; and at the ſame Tyme 
7 ye Deponar and Pat Wilſen laid down the 
aſt Cariage at the ſaid Frier Gait, the E. Both- 
weill came unto thame utwith the Frier Zet, 
accumpanyit with Thre more, quhilks had yare 
Cloaks, and Mulis upon yair Feet. N 
Lien. Deponis, Tat the ſaidis Johnne Hep- 
burne of Ballone, upon Saturday at Evin befoir 
the Kingis Slaughter, brought the Mail and 
Tronk quhairig the Powlder was, to the E. of 
Bothwiles Ludgeing, and laid in the ſame in the 
neither Hall: 
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the Abby. | 
lem. Deponis, Lat upon the Morn eftir the 
Kingis Slauchter, viz. Mononday, ** Hep- 
burne of Boltoun gat ane gray Horſe, Mr. Young 
of Tallo ane broun Horſs fra my L. Bothweill. 
Lem. Inquirit gyf William Geddes Depoſition, 
being red to the Deponar, was trew ; declairit 
the ſame was all trew, except ponar re- 
members not quhidder he bad and counſulit this 
Geddes not to be on the Grit yat Nycht 
or not. : | 


This is the trew Copy of the Depoſitions of 
the ſaid Wilkam Powry, maid in Preſence of 
the Lords of Secreit Counſall, concordand 
.and agrieand with the Principal remainand 
at the Office of Juſticiary, collationat be me 
Sir John Bellenden of Auchnoule, Clerk of 
our Souerane Lordis Juſticiarie, witneſſing 


my Sign and Subſcription manual. 
The Depoſition of George Dalgleiſh. 


Apud Edinburgum, 26 Junii, Ann. Dom. 1567. 
preſentibus comitibus de Mortoun & Athol, 
prepeſto de Dundee, & domino de Grange. 


Eee Dalglii Seruande in the Chalmer to the 
Erle Bothwell, of the Aige of 27 Zeiris, or 


yareby, &c. Deponis, Yat ye Sunday the King 
was flayne at Nycht the E. Bothewell, accumpa- 
nyit with the Laird of Ormiſtoune of yat IIk, 

Jobne * 


Ormeſtoune his Fader Bruther, 


APPENDI X. 


of Boltone, Johnnie Hay of Tallo zounger, war 
rogidder in the neither Hall of the faid Erls 
Ludging in the Abby, about Four Houres in 
the Eftirnone, and remained yarein ane Hour 
and a Half, and quhat yai did knaws not, be 
reſſoun the Deponar remainit for the maiſt Part 
in my Lords Chalmer. 

Ttem. Deponis, Lat my Lord his Maiſter 
came to his Chalmer about 12 Hours at Evin, 
or yareby, and tuke of his Clayths, and chingit 
his Hois and Doublet, viz. ane Pair of Hoiſs 
ſtocket with black Welvet, paſementſt with Sil- 
ver, and ane Doublett of black Satin of the ſame 
Maner, and put on ane vther Pair of black 
Hoiſs, and ane Canwes Doublet white, and tuke 
his fide riding Cloak about him, of ſad 7ngiiſh 
Claith, callit the new Colour. And incontinent 
the Erle; French Paris, William Powry Seruitor 
and Porter to the ſaid Erle, Patt Wilfoun, and 
the. Deponar, zeid down the Tu ke alto- 

idder, and englong the Bak of the Quenes 
rden, quhill yow cum to the Bak of the Cun- 
zie Houſe, and the Bak of the Stabillis, quhill 
ow come to the Cannogate foreanent the Abbay 
Zet. And depones, As yay came by the Entry 
of the Quenes South Garden, ane of the Senti- 
nels yat ſtude at the Zet yat gangis to the utter 
Cloiſs, ſpeirit at thame, Quhais that? Yai an- 
fwerit, Friends; quhat Friends? Friends to my 
Lord Bothwell. | 

Lem. Deponis, Yai came up the Canogait to 
the Nethir Bow, quhilk wes ſteikit, and yat 
Patt Willſon cryit to John Galloway, and bid 
him come down and oppin the Port and let yame 
in, and yat yai tarriet ane gude Quhile or Gallo- 

came down to let yame in, and ſpeirit at 
yame, Quhat did yow out of yair Beds yat Time 
of Night? and eftir yay enterit within the Porte, 
yay zeid up aboue 5aſſyntines Houſe on the South 
fide of the Gait, and knockit at ane Dur beneth 


the Swordſlippers, and callit for the Lard of 
. Ormeftounes, and one within anſwerit, he was not 


yare; and yai paſſit down a Cloiſs beneth Frier 
Wynd, and enterit in at the Zet of the Black 
Friers, quhil thay come -to the Bak Wall and 
Dyke of the Town Wall, quhair my Lord and 
Paris paſt in over the Wall, and commandit ye 
nar, William Powry and Pati Willſoun, to 
remayne ſtill quhill yai came till yame, and quhat- 
evir yay hard or ſaw, not to ſtur or depart quhill 
he cam againe: And yat yis Deponar and the 
uther T'wa tarreit yair Halt an Hour or yareby, 
and in the meyn time hard no Din of any Thing, 
quhill at laſt my Lord, accumpanyit with Jobn 
Hay zounger of Tallo, Jabne Hepburne of Bolton, 
come to the Deponar, and vtheris T'wa, and 
even as my Lord and yay Twa came to the De- 
ponar and his Company, yay hard the Crack, 
and paſt all away togiddir out at the Frier Zet, 
and ſunderit in the Cowgait, My Lord, Johnne 
Hepburne, and Pat Wilſoune, William Powrie 
and the Deponar zeid up ane Wynd be-eſt the 
Frier Wynd, and croſſit the Hiegait at the Ne- 
ther Bow, to haif lopin the Wall at Leitb Wynd, 
bot thai thocht the Wall over hich, and came 
agane to the Port; and my Lord cauſſit cry up- 
one Jobne Galloway, and ſaid, Yay were Ser- 
vands of my Lord Bothweil!; and yat he rufe 
and oppynit the Wickit, quha it wes yat ruſe, 
ignorat: And ſyne yay paſſit down St. Mary 
Wynd, and down the Back of the Camygait, 
| bes to the ſaid Erles Ludging, and enterit be the 
Vol. VIII. ! 
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ſame Turnpicke yat yai cam furth at. And as 
vai paſſit by the Quenes Gardens, ane of the 
Sentinels ſpeirit; Quha yay war? And yai an- 
ſwerit, Yai war Friends of my Lord Berbweill. 
And fo ſoon as my Lord came in his Ludgeing 
he cryit for ane Drink, and incontinent yareftir 
tuke off his Claythes and zeid to his Bed, and 
lay be the Space of Half ane Hour or yarehy ; 
and yat Mr. George Hacket came to the Chalmer 
about Half ane Hour eftir my Lord lay down: 
Quhan he came in, he apperit to be very effrayit, 
and my Lord ſpeirit, Quhat is the Matter, Man? 
And he anſwerit, Yat he heard at the Kirk of 
Field like the Schot of ane Cannoun, and, as I hear 
ſay, the Kings Houſe is blawin up, and I trow 
the King be ſlayne. And incontinent my Lord 
raiſe and pat on his Clayths, that is to ſay, the ſame 
Hoiſs and Doublet yat he had on upon Sunday, 
quhilks wer Peſſements with Siluer, and ſa fone 
as my Lordis Clayths was on, he departit furth 
of the Chalmer, and the Deponar remanit till 
in the Chamer. | 5 


This is the trew Copy of the Depoſitione of 
the ſaid George Bab „ maid in Preſence of 
the Lordis before expremit, concordand 
and agreeand with the Principall remayning 
at the Office of Juſticiarie, collationat by 
me Sir Jobn Bellenden Knight, Clerk of our 
Soveraigne Lordis Juſticiary, witneſſing my 
Signe and Subſcriptioun manual. | 


Joannes Bellenden Clericus Juſticiariæ. 


The Depoſition of Jobn Hay younger of Tab. 


Apud Edinburgum 13 die menſis Septembris, Au. 
Dom. 1567. in Preſence of my Lord Regent, - the 
Erles of Morton and Athol, the Lairds of 
Lochlevin, and Petarow, Mr. James Magyll, 
and the Fuſtice Clerk. I 


"Fra quhilk Day, John Hay zounger of 
Talls beffig examinit anent the Kingis 
Graces Murther, grantit and confeſſit himſelf cul- 
pable yareof, and as he wald anſwer before God, 
deponit and declarit the Erle Bothwele his Ma- 
fters Pairt of the ſame, ſa far as the Deponar 
knew, in Manner following, that is to ſay, That 
upon the + Day of Februar laſt bypaſt, before 
the Kingis Murther, th'Erle Bothweil, within his 
Chalmer in his Ludging in the Abbay of Haly- 
rudbous, ſchew to the nar the Purpoſe: of 
the Kingis Murther, ſayand their Words or fic- 
like, Jobne, this is the Mater, the Kingis De- 
ſtructioun is devyſit, and I mon reveill it unto 
ye, for an I put not him down, I can not haif an 
Lyfe in Scotland, he will be my Deſtruction, and 
I reveill this to the as to my Friend, and gyf zom 
reveill it again, it will be my Deſtruction, and I 
fall ſeik yi Life firſt: And yarwith he gave the 
Deponar alſo diverſe Admonitions, and alſo fait 
Promiſes to keip the Mater ſecret, and to take 
Part with him in the Kingis Slaughter, as he 
had deviſit; and yat yareafter at Evin, in the 
Preſence of John Hepburn callit of Bolton, the 
ſaid Erle — N the ſamyn Matter to the De- 
ponar, quhilk Jobn Hepburn was on the Counfail 
yairof of before. And th'Erle Bothwell ſaid to 
the nar, I have deviſit it in this Manner, 
and ye ſall do the ſame, that is to ſay, He ſaid in 
Preſence of James Or miſtoun of yat Ilk, and the 
ſaid John Hepburn, thir Words, Pulder mon 
be laid in the Houſe under the Kingis Chalmer, 

Pp pp quhaire 


! 
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qubaire che Queene ſuld lye, in an Barril, gyf it 


may be gottin within the Barril, and the ſame 
Barril ſall haif an Hoill at the nether End yare- 
of, and an Tre holit and howkit like an Troch 
put to the Hoill of the Barril, and an Lunt yare- 
upon; quhilk fall be fyrit at the far End, and 
the unfyrit End laid in the Hoill of the Barril in 
the Pulder. And this Porpos ſuld haif bene put 
in Execution upon the Saturday at Night, and the 
Matter fayllit yat Night, becaus all Thingis were 
not in Reddynes yair for. | | 
Item. Deponit, Lat upon Sanday. yarefter, 
about thre or four Houres Afternone, in th*Erle 
Bothwells nedder Houſe in the Abbaye, the ſaid 
Erle, John Hepburn of Bolton, and the Deponar, 
devyſit yat my Lord ſuld gang up to the ſaid 
Laird of Ormiſton's Chalmer (like as he did) ſua 
ſone as it was mirk, and yat yare paſt with my 
Lord, quyet on Fute, Jobn Hepburn of Bolton, 
the -Deponar, and Ade Murray met yame, and 
ſum utheris quham the Deponar remembers not, 
at the ſaid Laird of Ormiſtons Stairefute of his 
Chalmer, above the Bow, on the South-ſyde of 
the Gait, and yat my Lord commandit the ſaid 
Ade and utheris to 1 to Mr. John Spenſis, and 
remayne yare quhill he came to yame; and yat 
my Lord, Jobs Hepburn of Bolton, and the De- 
nar, enterit in the ſaid Laird of Ormiſtons 
halmer, quhair yay fand the ſaid Lard, and 
Heb Ormiſton his Fader Bruthir, and an Bruther 
of the Lards, quhais Name the Deponar knaws 
not, and was put to the Dur: And yair yai con- 
ſullit quhat Gait yai ſuld gang to the Kingis 
Houſe, becaus yai had not tane Purpois yairup- 
on of before: And ſyne yai zeid all down to- 
gydder to the Black Freir Zeit, and ye ſaWLard 
of Ormiſton zeid in throw the awld Howſis and 
Wallis, and paſt and opynitt the ſaid Freir Zet 
to my Lord, the Deponar, and the reſt foreſaid. 
And yat my Lord and the Deponar zeid up and 
down the Kowgate, quhile Wille Powry and Pate 
Willſon brocht the Powder, quhilk was brocht at 
twa ſundry Times, furth of the Abbay, from 
the Erlis Ludgeing, and yat the ſame was in a 
Tronk and an Mail, and was brought upon Her- 
manis Naig, and yat the Powder was reſſavit in 
at the Black Freir Zeit be the ſaid Lard of Or- 
nuſton, and Jobn Hepburn of Boltown, and yat 
the ſamyn was born in be Wille Powry, Pate Wil- 
ſon, and the ſaids Lard of Ormiſton, Hob Ormiſton 
and the Deponar in the Trunk and Mail. And 
zreftir the Powder yat was in the Trunk, was 
taken furth of the ſame, and put in Polks, and 
the Powder yat was in baith the Tronk and Mail 
was caryit to the Kingis Houſe in Polks, 
And it is of Veritie, that Paris the French 
Man was in the nedder Houſe, under the Kingis 
Chalmer, and had an Key of the Backdown, and 
then the ſaid Lard of Ormiſton paſt in at the ſaid 
Dur, and ſpake with' the ſaid Hob his Fader Bru- 
ther, and with the ſaid Paris, being both therein, 
and fand the Time convenient, and came furth 
in, and tauld the ſamyn to the ſaid Erle and 
his Cumpany; and yat yai had with yame alſwa' 
a Tre and a Powder Barrel, for to have done as 
faid is, but the Barrel was ſo meikle, it could 
not be gottin in at the Duur; and yan yay tuk 
. all the Polks and carried yame within the ſaid 
laich Houſe, and temit yame on the Flour in an 
Heip, and the Polks weir taken furth again, and 
rat my Lord was in the Houſe afoir, and had 
fr the ſaid Paris yarein, and the ſaid Hob ſtand- 
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and at the Dur awaitand upon yair Coming: And 
yat the ſaid Lard of Ormiſtone ſaid to the ſaid 
John Hepburn, Ze ken now quhat ye haif to do, 
uhen all is quyet aboue zow, fyre the End of 
x Lunt, and cum zour Way. And yareftir 
the ſaid Lard ,of Ormiſton paſt his Way with Hb 
with him, and Paris. Jobn and ye De- 
ponar taryit ſtill within the ſaid laich Houſe a 
certain Space, and Paris lockit the back Dur, 
and the Dur yat paſſes up the Turnpike to the 
Kingis Chalmer, quhair the King, the Quene, 
and ye Erle Bothwell, and vthers were, and paſſit 
up to yame, levand behind him the ſaid Joby 
Hepburn and the Deponar lockit in the ſaid ned- 
der Houſe ; and as the Deponar believes, Paris 
ſhew the Erle Bothwell that all Things were in 
Readineſs, and ſyne ſone yareftir, the Quene and 
the Lordis returnit to the Abbay, my Lord Both- 
well being in her Cumpany; and yareftir the 
Erle Bothwell, accumpanyit with Paris and 
Georde Dalgleiſb, came to the back Zard, and 
the ſaid Hepburn quha had twa Keyis of the back 
Dur, lichtit the Lunt, and came with the De- 
„ and lockit the Durris after yame, and 

tand the Erle of Bothwell in the Zaird, quha 
ſpeirit at yame, gyf they had done that quhilk 
he had bidden yame, and fyrit the Lunt; and 
yai anſwerit yat it was done. And efter my Lord 
and thai tarryit in the Zaird ane lang Tyme s 
And quhen my Lord ſaw yat ye Matter came not 
haſtily to paſs, he was angre, and wald have gen 
in himſelf in the Houſe, and the ſaid John Hep- 
burn ſtoppit him, ſaying thir Wordis, Ze neid 
not. And my Lord ſaid thir Wordis, I will not 
ng away quhile I ſee it done; and within ane 
chort Space it fyrit, my Lord, Jobn Hepburn, 
the Deponar, and Paris being gangang at the 
Fute of the Aley in the ſaid Zard, and quhen 
they ſaw the Houle riſeand, and heard the Crack; 
they ran their Way, and come down the Wynd 
fra the ſaid Freir Zett; and yat my Lord yaref- 
tir paſt to the Wall at Leith Wynd, to have paſt 
over it, but becauſe he thocht it over hich, he 
ſturrit yairwith, and came back again to the ned- 
dir Bow, and paſt furth at the Port, after Johnne 
Hepburne had cried upon John Gallaway Porter, 
and cauſit him dppin the Port; and that the ſaids 
Jobn Hepburn and Georde Dalgleiſb paſſit afore 
with my Lord; and ſone yareftir, the nar 
and Paris followit, and the Deponar paſſit to his 
Bed in Jobn Hepburns in the ngait, and my 
Lord paſſit to his awin Ludgeing in the Abbay. 


The Depoſition of Jobn Hepburn, called Jobs 
| of Bowton. R a 


Aud Edinburgum 8 die nens Decembris, An. 
Dom. 1567. in Preſence of my Lord Regent, the 
Erle of Athol, the Lord Lindfay, the Lard of 
Grange, and the Juſtice Clerk. 


T HE quhilk Day, Job» Hepburn, callit 
Jobnne of Bowtoun, being examinit upon 
the Kingis Murther, grantit himſelf culpable and 
ilty yairof, and as he wald anfwere before God, 
eponit and declaryt the Erle of Bothweile his 
Maſteirs Part of the ſamyn, ſo far as the * 

nar knew in this Matter, that is to ſay, The 
9 yat evir the Erle of Boibwile ſpake yis 
atter of the Kyngis Murther to the Deponar, 
was ane Day or twa aftir the bringing of the 
Powder furth of Dunbar, at quhilk Tyme he 
ſaid to the-Deponar in this Manner, Thair is ane 
fn | . Purpois 


— — 
- 
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Purpois diviſit amongs ſome of the Noblemen, 
and amongs the reſt, yat the Kinge ſall be ſlane, 
and that every ane of us ſall ſend twa Servandis 
to the doing yarof, owther on the Fields, or 
otherwiſe as he may be apprehendit; and yan 
deſirit ye Deponar to be ane of the Entrepryſers 
for him; quhais Anſwer was, Tat it was ane 
evill Purpois, and zit, becauſe he was Servand 
and Couſignance to his Lordſhyp, he wald do as 
vtheirs wald, and put Hand to it. One the 
Morne yareftir, he callit James Ormiſton of that 


Ilk, the Deponar and John Hay zounger of gyf 


Tallo, and break the Purpois to yame, and maid 
the like Declaratioune to yame, yat vthir Noble- 
men had as far Enteres as he in yat Matter; and 

i maid to him evin fic Anſwer as he had done. 
Quhether my Lord had ſchewed yame ye Pur- 
pois of befoir or not, ye Deponar knawes not. 
Swa every Day yare was tauking amongis yame 
of the ſamyn Purpois, quhill within twa Dais 
before ye Murther, yat the ſaid Erle changed 
Purpois of the ſlaying of the Kinge one the 
Feildes, becauſe yan it wald be knawn, and 
ſchew to yame quhat Way it mycht be uſit bet- 
ter be ye Pulder. And on the Sunday, in the 
Gloming before Nicht, ye 9 Daie of Februar laſt 
bepaſt, the Deponar ſend ye ſaid Jobne Hayes 
Man for ane tome Poulder Barre] to the Man 
quhilk Jobne Haye had coft the ſame fra, yat 
dwells above Sandie Bruces Cloiſe Head. At 
Even my Lord ſuppit in Maiſter Jobne Balfours 
Hous, quhare the Biſchop of Argyle maid the 
Banket, and eftir Supper my Lord came up the 
Gait, and yai all with him to the ſaid Lard of 
| Ormeſtonis . Chalmer, quhair ye Deponar and 
Jobne Haye paſt in, and fand the ſaid Lard and 
Hob Ormiſtoun his Fader Bruther; and as ye 
Deponar rememberis, yat was the firſt Time yat 
Heb knew of yat Matter, and yare yai ſpake to- 
gidder, and my Lord ſchewit yame ye Maner : 
And the Deponar, the. ſaid Lard of Ormeſtoune, 
Hob Ormiſtone, and Jobne Haye, paſt to the Fute 
of the black Freir Wind, haveing ſent away Wille 
Powry and Pate Wilſone for the Poulder. And 
before yar comming furth of the ſaid Chalmer, 
my Lord departit with his Servandis, quhair ye 
| Deponar knawes not. And the faids Foure be- 

ing togidder, as is befoir wryttin, at the Fute of 
the Freir Wind, the ſaid” Willie Powry and Pate 
Wilſone cum agene with the Poulder, quhilk was 
brocht at two Times in ane Tronk and ane 
Mail, and yai carreit it in at black Freres Zet, 


and quhen yai war changing ye Pulder furth of 


the/T ronks in Polks, my Lord come and ſpeirit, 
Gyf all was redy, and bad yame haiſte before 
the Queene come furth of the Kingis Houſe, for 
gyf. ſhe come furth before yay ware reddy, yay 
wald not find fic Commodity. And yan ye Pul- 
der being put in Polks, the ſaids Laird of Ormi- 
Adne, Hob Ormiſtone, this Deponar, Jobne Haye, 
Willie Powry, and Pate Wilſone turſit up the Pou- 
der to the Kingis Houſe, and fand Paris at the 
Dur, quha openit the ſamyn, and yay aſſayit to 
have taken in the ſaid Barrell, and it wald not 
gang in at the Dur, and yan yai liftit the ſamyn, 
and brocht it back to the Zaird, and had in the 
Pouder, and tuming it furth of the Polks in ane 
Bing and Heip upon the Flur, evig directly under 
the Kingis Bed; and yan ye ſaid Laird of Orme- 
ftone, Hob Ormiſton, and Paris paſt away, and left 
the Deponar and Jobn Hay within the ſaid Houſe, 
quhilks tarryit yarein quhill eftir twa Houres 


* 
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after Mydnight, and yan tuk ane Lunt, with 
ane litle Tre quharon it lay, and placit ye ſame, 
ye ane End in the Pouder, and fyrit ye vthir 
End, and cam yair Way, and lockit ye thre 
Duris behind yame; and at yair cuming furth to 
the Zaird, yay fand my Lord Bothwell, Geordie 
Dalgleiſb, Pat Wilſon, and Willie Powry ; and my 
Lord ſpeirit at them, Gyf yay had done 
Things as was ordourit: And yai ſaid, Zea 
and yai tarryit upon ane 
yaireftir, and my Lord thocht and ſpeiric 
yair was ony Part of the Houſe yat they 
mycht ſe the Lunt gyff it was burnand anouch, 
and yai ſaid, Lare wes nane but ane Wundo 
uhilk wes within ye Clois, and as they war 
Pecking upon it, the Houſe begouth to take 


Fyre and blew up, and yai ran away, and cum 


up black Freir Wind, and zeid down ane Clois 
to haif gottin over the broken Wall at Lzith 
Wind, but my Lord thocht it over heich to loup, 
becauſe of his fair Hand, and ſwa returnit to ye 
neddir Bow, and walkynit John Galloway Por- 
tar, quhatn yai gart cum down and opin the Zet; 
and Willie Powry, Paris, and Jobn Haye, zeid 
evin down the Cannongait, and my Lord, the 
Deponar, Pat Wilſon, and Georde Dalgleiſh, zeid 
down Saint Mary Wind, and behind the Zairds 
unto my Lordis Ludgeing in the Abby. And in 
yair byganging, Twa of the Watchis ſpirit, 
quhat yai were, and ye Deponar anſwerit, We 
are Servands of the Erle Bothweill, gangand to 
him with News out of the Town; and ſwa my 
Lord paſſit to his Bed, and yis Deponar lay 
down in ane Bed in ye Hall. And ſone yareftit 
Mr. George Hackett came in, quha told, Yat the 
Houſe of the Kirk of Field was blawin up in the 
Air, and the King lane. And within ſhort 
Space yairafter my Lord Huntley came in, and 
my Lord Bothweill raiſs and put on his Claithis, 
and paſſit into the Queenis Houfe. And the 
Deponar tarryit ſum Tyme yareftir, and cumand 
furth, fand the Abbay Zeit cloſit, and yan ye 
Deponar fand the ſaid John Hay in his Bed in 
Jobn Hepburns, and lay down with him. 

lem. Deponis, Vat yate wes Fourteen falſe 
Keys maid for oppyning of all the Lockes of the 
Dures of the Kingis Ludgings at the Kirk of 


Field, quhilk the Deponar, eftir the comitting of 


the ſaid Murther, keiſt in the Quarie Hole be- 
twix ye Abbay and Leith, 


| Thir are ye true Copies of the Depolitionis 
of the ſaid John Haye zounger of Tall, 
and Jobne Hepburne callit of Boutoune, maid 
in Preſence of my Lord Regent, and the 
Lords before mentionit, in Manner befoir 
expremitt, concordant and agreand with 
the Originalis, quhilks are remainand in the 
Juſticiarie, collationate be me Sir Jabn Bel- 
lenden of Auchinoul, Knight, Clerk of our 
Soverane Lordis Juſticiary. - - | 
Joannes Bellenden Clericus Juſticiaris. 


The Tryal and Sentence of the ſaids William 
Powrie, George Dalgleiſh, Jobn Hay, and Jobn 
Hepburn. 


Curia jufliciarie S. D. N. regis, tenta & inchoata 
in pretorio de 3 tertio die menſis Janu- 
arii, anno Domini milkfimo quingenteſmo ſexa- 
geſimo ſeptimo, per honorabilem virum maziftrum 
Thomam Craig, juffitiarium deputatum nomine 
nobilis & potentis domini Archebaldi comtis 
: : Argadiæ, 


uarter of ane Hour 


- 
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h Ai. damini Campbell & Lorne, jaſbici- 
aril generals difti S. D. N. R. totius regni ſu 
generaliter conſtituti. 
affirmata. 

HE quhilk Day, Johne Hepburne callit of 

Bolton, Johne Haye apperand of Tallo, 
Wilkame Powrie and George Dalgleiſb, being pre- 
ſent in Judgement in the ſaid Court, to be accuſit 
of the Dittay aftir- ſpecifeit, were putt to the 
Knawledge of the Perſons underwritten, quhilk 
were lawefully ſummoned to paſs upon yair 
Aſize, choiſin and admittit be thameſelues, and 
ſworn to deliver upon the Points of the ſaid 


Dittay, viz. 5 
- Fobn Loctart of the Bar, = Stoddart yair, 
The Laird of Caprinton, illiame Strang, 
James Campbell of Chank- James Freeman Bur- 
ſtoun, ges of Edinburt, 


Heugh Wallace of Carnell, Heugh Brown yair, 
The Laird of Mochrum, Charles Geddes, 
William St. Clare in Gosfoird, Jobu Watſon, 
Laird of Gaſtoun, James Aickman, 
Robert Gray Burges of 

Edinburt. 


And immediately aftir the cheſing and ſwering 
of the ſaids Perſonis of Aſſys, as Uſe is, the 
foreſaid John Hepburne, John Haye, William 
Powrie, and George Dalghſhe, being accuſit be 
Pittay, oppinly read in Judgement, of the 
Crymes following z and eftir the Reding alſwa 
in Jugement of certane Anſweris and Depoſiti- 
onis maid be thame of before at particular Exa- 
minationis of yame upon ye ſaidis Crymes, 
quhilks yai recognoſcit, and confeſſit to be of 
Verity in Preſence of the ſaidis Perſonis of Aſ- 
ys, the ſaid Perſonis of Aſſys removit furth of 
the ſaid Court, and all togiddir conyenit and 
reſſonit upoun the Pointis of the ſaid Dittay, to- 
giddir with ye faidis Depoſitionis, and ſyne be- 
ing yairwith rypely avyſit, reinterit in the ſaid 
Court of Juſticiarie, and yair, in Preſens of the 
faid Juſtice-depute, be yair Deliverance pronoun- 
eit and declarit be ye Mouth of the Speiker 
Jobn Locbart of the Bar, Chancilar of the ſaid 
Aſſys, fand and deliverit the ſaids Jobne Hep- 
burne, John Haye, Williame Powry, and. George 
Dalgliſb, to be culpable, fylit, and convict of 
Art and Part of the cruel, ſhamefyll, treſonahill, 
and abhominabill Slauchter and Murther of um- 
quhill che Kingis Grace, Fadir to our Soverane 
Lord, in his awin Ludging for the Tyme, with- 
in the Burgh of Edinburt, beſyde the Kirk of 
Field, quhair he was lyand in his Bed, taking 
the Nychts Reſt, treaſonably rifand 1 > Hat oo 
in-the ſame, with ane grite Quantitie of Pouder, 
through Force of the quhilk the ſaid haill Lu- 
gen wes. raiſit and blawin in the Air, and his 
Grace wes murderit treſonably, and maiſt cruelly 


lane and deſtroyit by yame yareih * And als, for 


Art and Part of the crewall Slauchter and Mur- 


thor of umquhil William Tailzor his Graces Ser- 
vitour, and unquhil Andro Macaig, treſonably 


throw raiſing of the faid Fyre, as ſaid is, com- 


mittit in the Cumpany with James ſumetime 
Erle Bothwell, now Rebel, and declarit Traitor 
in Parliment, and at the Horn, in the Moneth 
of Februarie laſt bypaſt, under Seilence of Nycht, 


Taken from the. Cotton Library, 


Sectis vocati & curia © 


Calig. C. 1. Fol. 
the. 
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N. ſett Purpoſes, Proviſioun, and forthought 
Felonye. 5 
And thairfoir the ſaid Juſtice-depute, be Dom 
ronuncit be the Mouth of Andro Lindeſay Demp- 
are of the ſaid Court of Juſticiarie, decernit, 
ordanit, and adjudgit the ſaidis Jabne Hepburne, 
Jobne Haye, Williame Poume, and George Dalg- 
41, to haif committit the Crymes of Treſoun 
and leſe Majeſtie; and as manifeſt Traytours to 
be demanit as followis, that is to ſay, the ſaid 
Jobne Hepburne, Jobne Haye, Williame Powrye, 
to be hangit to the Deid on ane Gibbet at the 
Mercat Croce of Edinburt, and yair Heddis, 
Leggis, and Armis to be cuttit from yait Bodies, 
and put up and hangin (as for Example) on the 
Portis of Edinburgh, and vther Portis of the 
principall Borrowis of yis Realme, and yair Bo- 
dies to be brynt and conſumit in Fyre beſyde the 
ſaid Gibbet. And the. ſaid George Dalgleiſb to 
be hangeit to the Deid, and his Heid to be cut- 
tit fra his Bodye, and put upon the Port of 
Edinburgh. And ſiclyke, decernit and ordanit 
the ſaidis Perſonis, and ilk ane of yame, to haif 
foirfaulted and tynt all and ſundrye yair Landis, 
Heritages, Poſſeſſionis, Talkis, Steddingis, Lyte- 
rentis, Actionis, Debtis, and all vthers yair Guds, 
Moveables, and Unmoveables, to be inbrocht, 
and remaine with oure Soverayne Lord, as his 
Eſckeat. 


Extrattum de libro aftorum adjournalis S. D. N. 
Regis, per me Johannem Bellenden de Auchi- 
noule, militem, clericum juſticiariæ ejuſdem gene- 
ralem, ſab meis ſigno & ſubſcriptione manualibus. 


Johannes Bellenden Clericus Juſticiariæ. 


The Examination and Declaration af French 


Paris. * 


A Sanctandre, le 10 jour d Aouſt 1569. Nicho- 
las Howbert dis Paris a efte interrogut ſur les 
Articles & Demands qui , enſutvem, &c. & 
premierement. n | | 

IT Nterrogue quant premierment il entra en cre- 

1 dit auec la Royne,,,.Re/p. Que ce fuſt comme 

1 dane re 2 Kalendar allant a Glaſgow, qu 

allors, elle ſuy baylla une. Bourſe la ou il avoit 

envyron ou 3 ou 400 Eſcus, pour la porter a 

Monſieur de Hoduel, lequel aprez auoir receu la 

dicte Bourſe ſur le Chemin entre Kalendar & 

Gleſgow luy dict, que le dict Paris sen allaſt 

avec la Roynę, & qu'il ſe tint pres d' elle, & 

qu" il regardaſt bien a ce qu? elle feroit lui diſant 


due la Royne Juy donnerois des Lettres pour 


Jes lay porter, la Royne eſtant arriuee a Glaſcot 
loy dict, je t' envoyera a + L „tient toy 
| vie & ayant demeure la deux Jours, auec lad. 

e, laquelle eſcript des Lettres & a luy les 
bailla dyfant, vous dires de bouche a Monſ. de 
Badue l qu" il baille ces Lettres qui s' adreſſent a 
Monſ. de Leibington a lui meſmes, & qu? il parle 
a lui, & voyes les parler enſemble & regardes la 
faſſon de faire & qu' elle miene ilz feront car 
c* eſt ce difoyt elle pour ſcauoir lequell eſt meil- 
lour pour loger le Koy a Craigmillcy ou a Kirk 6 
Field, a fin' d' auoyr bon Air cat “ il logeoyt a 
PAbbay, le Prince pourroit bien prendre ſa Ma- 
ladie a Cauſe que ces Seruiteurs ne pourroyent 
en garder d' aller veoyr le Prince: En oultre + 


18. But the Original is in the Paper - Office. 
rgb. . 
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qu? il diet aud. de Baduel que le Roy la vouloyt 
bayſer mais elle ne pas voulle de peur de ſa Ma- 
ladye, choſe que Rayres en teſmoignoroit bien; 
& plus (ce dict elle) vous dires a Monſ. de Boduel 
ue je ne vais jamais vers le Roy que Rayres n'y 
eſt & voyſt tout ce que je fais. Item. La Royne 
lui dict, Paris haſtez vous de revenir car je ne 
bougeray d' ici, juſques au Temps que m' aures 
raporte la Reſponſe. e 
Eſtant led. Paris arryue a Liſſebourg, trouue 
led. de Boduel en ſon Logis a PAbbay, lequel lui 
diſt. Ha Paris, tu es le bien venue. Monſieur 
dict il voici des Lettres que la Royne vous en- 
voye & auſſi a Monſieur de Liddington, vous 
iant de les luy deliurer, & que je vous vis par- 
| bh enſemble pour veoir voſtre faſſon de faire & 
comment vous accordiez enſemble, fort bien dict 
il, car jꝰ ay ce jourdhuy parle a lui, & lui a donne 
vne Haquiene. Le lendemain led. Paris dict quil 
vint au is dud. Boduel par trois fois le cher- 
cher, a 8, 9. & 10 Heures & ne le ſceut jamais 
trouuer, mais a la fin Porie le Portier lui diſt 
qu? il alaſt chercher, a la haulte Ville que par ad- 
venture il le trouueroit, en quelque lieu & Þ ay- 
ant cherchẽ il voit venir une Troupe de Gens de 
vers le Kirk de Field, la ou eſtoit led. Sieur de 
Boduel & Monſ. Jacgues Balfour coſte a coſte en- 
ſemble leſquels 8' en alloyent diſner au Logis 
dud. Monſ Jacgues. Led. Paris pria Monſ. de 
Boduel de le defpecher vers la Royne, apres 
diſner dit il je le feray, & quant il retourna que- 
rir ſa deſpeche apres diſner il trouua le Sieur de 
Boduel & led. Mr. Jacgues ſeuls Teſte « Teſte 
en une Chambre, & led. Sieur de Boduel qui 
eſcrivit de ſa propre Main, & apres auoir faict, 
il dict a Paris, voyla la reſponſe retourne t' en a 
la Royne & me recommandes bien humblement 
a ſa bonne Grace, & lui dictez que tout ira bien, 
car Monſ. 7 Balfour, & moy n' auons dor- 
mis toute la Nuit, ains auons mis ordre en toute 
& auons apreſté le Logis, & dites a la Royne 
ue je lui envoye ce Diamant que tu lui porteras, 
que fi j' auois mon Coeur je le luy envoyerois 
tres volontiers, mais je ne I ay pas moi: Va Yen 
a Monſ. de Ledington, & lui demandez s' il veult 
reſcrire a la Royne, ce que led. Paris faite & 
le trouue a la Chambre des Comptes, & lui de- 
mande s' il plaifoit rendre la Reſponſe aux Let- 
tres de la Royne, que Monſ. de Boduel lui auoit 
bailees. Oui (dit il) & la deſſus il prend du 
Papier incontinent & eſcript, & quant faict, led. 
Paris lui dict que la Royne Þ auoit commande de 
lui demander lequel de deux Logis ſeroit le 
meilleur pour le Roy, car elle ne bougera de la 
juſques a ce qu' il auroyſt rapporte ſa Reſponce z 
led. Ledington lui reſpondit que le Kirk de Field 
ſeroit bon, & led. Sieur de Bodwel & lui avoent 
adyise enſemble la deſſus. Ainſi led. Paris par- 
tit pour s' en aller a Glaſcow vers la Royne & 
eſtant de retour a Liſſebourg & auoir faict ſon 
Meſſage qui lui eftoit donnẽ deſd. Seig. de bouche 
la Royne lui demande, & il avoiet veu parler Meſſ. 
de Boduel & Lidington enſemble dict que non, 
mais que Monſ. de Boduel lui auoit dict qu' ils 
avoient parler de bon Viſage enſemble, & que 
led. Sieur de Ledington eſtoit du tout a lui & que 
le Logis eſtoit preſt. 5 | 
Hem. Comme elle retournoit de Glaſcon vers 
Lifkebowrg avec le Roy a Kallander il & addreſſe 
un Homme de Monſ. Boduel aud. Paris & lui 
baille une Lettre pour la preſenter a la Royne, 
Vo. VIII. | 


- Foban Hay fuſt 
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ce qu' il faſt, laquelle lui demande ſy I Homme 
eſtoit ſeur, je penſe dit il Madame qu' il neuſt 
voulu vous envoyer un Homme qui ne fuſt ſeur ; 
la deſſus en allant, elle reſcript une Lettre & y 
miſt dedans un Anneau & la lui bailla, pour la 
bailla aud. Homme porter, choſe qu'il fiſt, pour 
la rapporter aud. Seig. de Boduel. Apres la 
Royne & le Roy eſtans a Lyibgow, elle dit au 
Paris qu' elle vouluſt mettre Gillert Curle Valet 
de Chambre chez le Roy pource qu' il eſtoit de 
bon Eſprit a fin de veoir ce qu' il feroit, car elle 
ne ſe fyoit point a Sande Durham. Dud. lieu 
par elle deſpeche vers Monſ. de 
Bodnel, auquel elle parle aflez long Temps; en 
apres auſſi Paris avecques des Braſſeletz aud. 
Sieur Boduel, Led. Paris arrivant a Liſſebourg 
lui baille les Braſſeletz, lequel Seigneur eſtoit 
ra a monter a Cheval pour a aller trouuer le 

oy & la Royne, auecques lequel led. Paris alla 
au deuant le Roy, lequel ils conduirent juſques a 
ſon Logis a Kirk à Held. 

Interrogue s' il ſcauoit aucune privaute entre 
la Royne & Boduel durant le Temps que le Roy 
gyſoit a Kirk 4 Field. Reſpond, que Mont. 
Beduel lui auoit dict que toutes les nuits Fehan 
Hepburne feroit le griet ſoubs les Galleries a 
Saintte Croix, cependant que Lady Reires iroit 
bien tard le querir pour l' amener a la Chambre 
de la Royne, lui defendant aſſauoir a Paris ſur 
mY de ne dire que ſa Femme eſtoit auueques 
ui. 

Interrogue fi ſauoit de Þ Entrepris du meurtre 
du Roy depuis ſon Arrivement a Kirk a Field 
juſques au jour de I Execution. Reſpond, que 
non autrement que ce qu' il en a deja depoſe en 
ſa Depoſition faicte le 9 de ce mois, en adjou- 
ſtant que le jour que Monſ. de Boduel lui auoit 
communique le fait de meurtre du Roy qui fuſt 
le meſme jour que la Royne couchaſt au Logis 
du Roy a Kirk a Field (ainſi comme il en ſouuient 
fort bien) & comme led. Paris vouloit dreſſer le 
lit de la Royne en ſa Chambre qui eſtoit droicte 
ſoubz la Chambre du Roy, aynſi que Monſ. de 
Boduel lui auoit commande lors qu? il parle avec- . 
uy luy au trou la ou il ſe deſcaſchoit pour fair 
es Affaires, led. Sieur de Boduel defendiſt aud. 
Paris de ne dreſſer le li& de la Royne droit 
ſoubz le lit du Roy car je y veulx mettre la 
Pouldre en ceſt endroit la ce dict il cette nuit la 
apres que le lict fuſt drefſe en la Chambre de la 
Royne ce que je fis au meſmes en droit la ou il 
me fuſt defendu par led. de Baduel, la Royne me 
dict, Sot que tu es, je ne veulx pas que mon lict 
ſoyt en ceſt endroyt la & de fait le feiſt oſter, 
par leſquells paroles } ay apperceu a mon Eſprit 
qu' elle auoit Cognoiffance du fait, la deſſus, je 
prins la Hardieſſe de lui dire, Madame, Monſ. 
de Beduel m' a commande de lui porter les clefs 
de voſtre Chambre & qu' il a Envie d' y faire 

uelque choſe, c' eſt de faire ſauter le Roy en 
P air, par Pouldre qu' il y fera mettre, ne me 
E poynt de cela ceſte heurecy, ce dict elle 
ais en ce que tu voudra. La deſſus je ne eſſaya 
parler plus auant: A ceſte heureci je commence 
a conſiderer que } eſtois employez en ce faict 
meſchant. Auparauant par paroles couuertes & 
deſguiſes eſtant envoye de Glaſcow vers Monſ. de 
Boguel pour ſauoir lequel des Logis eftoyent le 
meilleur, & par ce auſſi qu* il ma reſpondu alors 
uant il me renvoye vers la Royne, vous la dires 
0 elle vous demand ce que; ay fais que je veille 
route 
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toute ceſte Nuite & Monſ. Jacques Balfour pour 
apreſter le Logis du Roy. : 
Eſtant interrogue; fi la Royne paſſoit plus 
oultre ceſte nuit fur ce Purpos la, dict que non; 
mais le preſſayt apres plus fort que jamais, de 
parler a elle du propos de Monſ. de Boduel de ſa 
Femmes & des autres choſes & eſtant couche ne 
dormoyt poynt toute la nuit, ains eſcriuoit des 
Lettres a Monſ. de Boduel & les envoye par led. 
Paris au Sieur de Boduel enuiron I onze a douze 
Heures de nuit, mais rien de creance. Et ayant 
deliure ceſte Lettre aud. Sieur de Boduel il reſcrit 
eſtant au lict, & en baillant la Reſponce aud. 
Paris, il lui dict, dites a la Royne que je ne 
dormiray point que je ne aſcheve mon Entre- 
priſe, quant je deburoys trayner la Pique toute 
ma Vie pour PAmour d' elle. 

Eſtant de retour vers la Royne Vendredy au 
Matin, luy ayant raccompte ces meſmes Paroles 
que luy avoyt dictes Monſ. de Boduel he bien 
Paris ce dict elle (en riant) il n'en viendra jamais 
fy Dieu plaiſt a ce poynt la; & ſe diſoyt elle 

eſtant au lict. Et comme elle s' abilloit led. Paris 
prend les deux Clefs de la Chambre de la Royne 

lon de Commandement dud. Monſ. de Boduel 
& les lui apport, lequel ayant fait ſortir tout le 
Monde de ſa Chambre prend la clef d' ung Coffre 
qu il avoit en ſa Pochette, & apres auoir ouuerte 
le dit Coffre entre des autres clefs contrefaictes 
toute neufues & en regardans les unes aupres des 
aultres, dict a Paris, ha! ouy elles ſont bien, 
raport celles la & il remeiſt les contrefaictes de- 
dans le Coffre. | | 
Eſtant interrogue, $'il ſcauuoyſt qui auoit 
faite & baillee les clefs contrefaicts aud. Sieur de 
Boduel. Reſpond, qu'il n' en ſcauoit rien fi non 
que led. Sieur de Boduel, lui diſt, qu'il auoit 
toutes les clefs des Portes de ce logis la, & que 
lui & Maiſtre Facques Balfor auoyent eſte toute 
une Nuit pour chercher & ſcauoyr la meilleur 
Entree; comne il a deja depoſe, mais cependant 
que led. Paris eſtoyt abſent auecques ſes clefs, 
Archibald Betbun Huiſſier demand les clefs, pour 
laiſſer ſortir la Royne au jardin & ne les pouuant 
trouuer la Royne en fuſt faſche & dict tout haut 
a Paris a ſon retour, Paris pourquoy auez vous 
emportẽ les clefs de ma Chambre, lequel! ne lui 
reſpondit mot fur J heure mais apres la trouuant 
a part lui diſt, ha Madame pourquoy m' auez 
vous dicte deuant le Monde que }' auois pris les 


dcleſs de voſtre Chambre, voyant que vous ſcaues 


bien le pourquoy; ha ce dicte elle Paris c' eſt 
tout u 
tant qu'il en pourroit auoir bon Souuenance 
comme il dict que ce Vendredy, la Nuyt la Royne 
coucha en cores au Logis du Roy, & lui renvoya 
de reches porter des Lettres au Sieur de Boduel. 
Interrogue, s' il auoyt rien entendu de ce pur- 
pos le Sampmedy au Matin. Reſpond, Que non, 
ſy non que la Royne diſt en Preſence de ceulx 
de ſa Chambre qu'il y auoit en quelque Querrelle 
entre le Roy & Monſ. de Sain# Croix lequel 
auoyt bon moyen a ceſte Heure la de tuer le Roy 
car il n' y auoit en la Chambre alors qu' elle pour 
les departir. Et dict oultre, qu' apres diſner led. 
Sieur de Botbuel lui commande de prendre la 
clef de la Chambre de la Roy ne, choſe qu' il 
n' auoĩt envie de faire, mais comme la Royne 
fortoit de ſa Chambre, elle le regarde & lui com- 
mande de prendre la. dite clef. Et au ſoyr la 


Royne eſtant a VAbbay elle enuoy led. Pais 


_ 


Ne te ſoucie, ne te ſoucie, & d' au- 


A PPEN DI X. 


vers Monſieur de Boduel, lui commanda lui dire 


de bouche allez vous en a Monſieur de Boduel, & 
lui dictez qu'il me ſemble qu' il ſeroyt le mieulx 
que Monſieur de St. Croix, avecque Guilliame 
Blactatre aillent a la Chambre du Roy faire ce 
que led. de Boduel ſcait, & qu? il parle a Monſieur 
de St. Croix touchant ce Purpos car il ſeroit 
mieulx ainſy qu' aultrement; & pour ce ne ſe- 
roit qu* un peu Priſonier dedans le Chaſteau; 
apres auoir led. Paris racompte ces faicts a 
Monſieur de Boduel, il lui dict, Je parlerois a 
Monſieur de Sande Croix, & puis jy irois par- 
ler moy meſme a la Royne. Led. Paris n' a 
Souuenance d' aultre choſe que ce feiſt ce jour 
la; mais le reſte eſt contenue en ſa premiere De- 
poſition. juſque a ce que la Royne arriua en 
Abbaye, & Monſieur de Baduel s eſtant auſſi 
retire en ſa Chambre, auecque led. Paris, ſuruint 
Monſieur de Hontely en Compagnye de deux ou 
troys Seruiteurs, & ce par le chemin derriere 
Abbaye, qui mene droyt au Logis de fon Mon- 
ſieur de Ruthven, & apres qu' ils auoyent parle 
en F oreille enſemble comme Monſieur de Boduel, 
avoit deja commence de changer ſes Habille- 
ments, le dict Boduel deiſt apres au dit Paris, que 
Monſieur de Hontely C eſtoit offerte d' aller aucc- 
ques lui, mais qu* il ne le vouloyt mener, quant 
& lui; & apres que Monſieur de Hontely ce fuſt 
partie pour aller coucher, led. de Boduze! prend 
le Tailor & Paris auecques lui, comme il eſt dit en 
ſa primiere Depoſition a ceſte Marque +. Le 
Lundy matin entre neuf & dix heures led. Paris 
dict qu' ii entra dans la Chambre de la Royne la 
quelle eſtoyt bien cloſe, & ſon lict tendu du noire, 
enſigne de Dueil, & de la Chandelles allumes 
dedans la ruelle, ou Madame de Briant luy don- 
noit a dejeuner ung Ouf la, ou auſſi Monſieur 
de Boduel arriue & parla a elle ſecretement ſoubz 
la Courtine. Ce jour la Lundy ce paſſe ainſi, 
ſans ſe que led. Paris parle a elle Mardy au matin 
elle ſe leue, & le dit Paris eſtant entre en fa 
Chambre, la Royne lui demanda (Paris qu' as 
tu) Helas ce dit il je vois que chacun me regarde 
de coſte, ne te chaille, dit elle, je te feray bon 
Viſage, Perſonne ne t oſeroit dire mot cepen- 
dant, elle ne luy dit choſe de Conſequence juſques 
a ce qu'elle alloit a Seton, alors, elle luy com- 
mandaſt de prendre une Ceſſette ou il y auoit 
que le Theſaurier 
luy auoyt apporte de France pour la porter a la 
Chambre de Monſieur de Boduel, qui eſtoit a 
ceſte heur la loge dedans le Palais, au deſſus de 
la Chambre la ou ſe tenoit le Conſeil & puis 
apres lui commanda de prendre ſon Coffre des 
Bagues, & les faire porter au Chaſteau, & le 
deliurer entre le mains de Sieur de Stirling pour 
lors Capitaine ſoubz Monſieur de Beduel, choſe 
qu'il feiſt, en apres elle voyant led. Paris tout 
faſchẽ, elle preſſoyt ſouuent de faire Seruice a 
Monſieur de Boduel, ce qu' il n' auoit envie de 
faire ains demandoyt ſouuent ſon Conge & voy- 
ant cela, a la fin elle luy dit, Paris allez vous 
conſeiller auec Monſieur Jacques Balfor, eſt 
ung Homme d' eſprit je moy ſuis conſolẽe par 
pleuſieurs foys & me conſole de preſent. p 
Item. Interroguẽ du premiere privaute qu' il 
a cognoiſtre entre la Royne & Monſieur Boduel. 
Reſpond, Que c*eſtoit alors que led. de Boduel 
conduyſoit la Royne vers Glaſcow, quant elle 


alloit querir le Roy a Kalandar apres ſouper aſ- 
ſez tard Lady Reyres vint a la Chambre de gc 
: eur 
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fieur de Boduel & voyt led. Paris, la & demande, 
que faict ce Paris ici? C'eſt tout ung ce dit il 
Paris ne dira choſe que je lui defend dire, & la 
deſſus elle l' amene a la Chambre de la Royne, 
ceci c*eſtoit le ſoire deuant, que le lendemain la 
Royne envoya la Courſe par Paris aud. Monſieur 
de Boduel. | 
lem. En oultre i] dit & declare qu'environ 
le Temps que led. de Boduel fuſt faict Duc, la 
Royne lui baillaſt le buffet & veſſelle d*argent 
de Monſieur le Prince, la ou eſtoit ces Armoyries. 

ur la porter a Monſieur de Bothweille lequel 
uy dict que c*eſtoit pour en faire oſter la Marque 
de Prince, & y mettre la ſienne ce qu' il delivra 
a ung qui a eſpouſe une Marguerite Hepbron, 
(mais il ne ſcait bonnement ſon nom) lequel lui 
dit qu'il le debuoit bailler a Monſieur Jacques 
Balfour pour le faire faire. 

Item. II dict & confeſſe que la Nuyt aupa- 
rauant que la Royne fuſt ravye & enlevee dud. 
Sieur de Boduel, que Monſieur d'Ormeſton vint 

ler a! la Royne bien ſecretement a Lythgow. 

deſſus, la Royne reſcript une Lettre par le 
dit Paris, & par ce qu' il ne ſcauoit bien le Che- 
min, la Royne le feiſt conduire par led. Ormeſtone 
chez Monſieur de Saltoun la ou led. Monſieur de 


Boduel, eftoit en bonne Compaignẽe, & meſmes 


les Capitaines coucher aupres de luy & d'aultres. 
Et trouuent led. Seigneur de Bodue! endormy 
Peſveilla, & luy dict, Monſieur voyla des Lettres 

ue la Royne vous envoye, he bien Paris ce dit 
i couche toy la]ung peu cependant je m' en vays 
eſcrire, & apres auoir eſcript & dict au dict Paris, 


c 
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recommende me humblement a la Royne & luy 
dictes que j iray aujourdhui la trouuer ſur le che- 
_ au pn c wy 
tem. ant interrogue, s' il ſauoit u 

Joſeph s' en alla de ce Pais. Reſpoad: Que 1 
Royne luy dict (Paris) il faut que tu controuue- 
rez quelque choſe en ton eſprit pour faire peur 
a Joſeph a fin qu' il s' en aille, & voyant qu'il 
ne pouuoit rien faire elle luy dit, je feray faite 
une Lettre que tu perderas derrier luy pour luy 
faire peur mais lui ne pouuant ce faire, elle le 
feiſt dire par le Juſtice Clerk comme il peuſt qu 
il euſt a comparoiſtre au Parlement choſe qu'il 
Paffroyaſt grandement & courut ca & la deman- 
dant ſon Conge, en fin la Royne baille neufvingt 


— — a Paris pour les bailler a Joſeph a fin qui il 
Sen allaſt, ce qu'il fiſt, & ainſi ayant receu lad. 


Somme il s' en alla. 

liem. Dict, que Jeban Hay ſouuent apres la 
Mort du Roi le Conſeilloit & le Comfortoit 
bien, & qu' aultre ne le Conſoloit, que ſouuent 
comme Monſieur de Hwntly le veoyt le Voyant 
defait le demandoit, Paris qu? as tu? 


This is the true Copy of the Declaration of 
the ſaid Nicholas Hubert, alias' Paris, quhair- 
of the Principal is markit every Lef with his 
own Hand, and the ſame being red again in 
his Preſence, he avowit the ſame, andall Parts 

and Clauſes thereof to be undoubtedly trew. 


Ita eſt Alexander Hay Scriba Secreti Confilis 
S. D. N. Regis, ac Notarius publicus. 
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NUMBER III. 
Per Indiftamenta Michael xiij et xi? Elizabeth” Regine. . 


Midd' I Nquiſitio capt coram d'na Regina 
apud Weſtmonaſter* die Jovis prox- 

| im* poſt octabis ſancti Martini anno 
Regni d'ne Elizabeth* Dei gratia Angliz Fraun- 
ciæ & Hibernie Regine fidei defenſoris &c. quar- 
todecimo per ſacr'm Thomæ Greſham Militis 
Thome Chamberlen militis Will'mi Hollis mili- 
tis Franciſci Newdigate armiger' Will'mi Haw- 
tree armiger* WilPmi Wrightman armiger' Tho- 
me Higate armiger' Johannis Marſhe armiger' 
WilPmi Clarcke armiger' Anthonii Colclothe ar- 
miger* Edwardi Oſborne armiger* Johannis Iſe- 
ham armiger' Robarti Burbage armiger' Ric' 
Bellamy armiger' Thome Norwod armiger* Jaſ- 
per Leake armiger' & Galfridi Walkaden armi- 
er, Qui dicunt ſupra ſacrm ſuum qd Thomas 
ux Norf*'k nuper de Remynhall in Comitatu 
Norf k ut falſus proditor contra illuſtriflimam et 
chriſtianiſſimam Principem d'nam noſtram Eliza- 
beth* Dei gratia Anglie Francie et Hibernie Regi- 
nam fidei defenſorem et ſup'mam d'nam ſuam ti- 
morem dei in corde ſuo non habens nec debit 
legianc' ſue ponderans fed inſtigatione diabolica 
ſedu&* cordialem dilectionem et veram debitam 
obedienc* quas veri et fideles ſubditi dicte d'ne 


Regine erga ipſam d'nam Reginam gererent et 
de jure gerere tenent* penitus ſubtrahere delere et 
extinguere intendens viceſſimo ſecundo die Sep- 
tembris anno regni d'ce ne n're Elizabeth 
Reginæ nunc xi“ ac diverſis aliis diebus et vi- 
cibus antea et poſtea apud Charterbouſe in Co- 
mitatu Midd' falſo malitioſe et proditorie con- 
ſpiravit imaginat' fuit circu'ivit et compaſavit 
d' cam D'nam Reginam ſupremam d'nam ſuam 
non ſolum de regali ſtatu tit'lo poteſtate et regi- 
mine Regni ſui Angliæ penitus deprivare depo- 
nere dejicere et exhereditare verum etiam eand'm 
d' nam Reginam ad mortem et finalem deſtructi - 
onem adducere et ponere: Ac ſeditionem in 
dicto regno Angliæ ſuſcitare levare et facere ac 
etiam ſtragem miſerabilem inter ſubdit' dicte 
d'ne Regine per totu' Regnu* Anglie gen' are et 
cauſare, ac inſurrectionem et rebellionem verſus 
d'cam d' nam Reginam ſupremam et naturalem 
d' nam ſuam procurare et ſuſcitare, ac guerram 
publicam et acerrimam infra hoc Regnum ſuum 
Angl' contra ipſam d' nam Reginam ſuſcitare le- 
vare et habere àc gubernationem ejuſdem Regni 
et ſinceram Dei religionem in eodem Regno recte 
et pie ſtabilitꝰ pro voluntate et liberto ſuis mu- 


* This is the Indiftment of Thomas Duke of Norfolk, tried 1571. 14 Flix. See his Trial, Vol. I. Pag. 82. and copied 
from the M. S. of D. Brereton Bourchier, late of Barne/ly in Glocefter ſhire. 9007. 8. 
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tare et alterare necnon ſtatum totius reipublice 
per univerſas ſuas p't' bene inſtitut' et ordinat' 
totaliter ſubvertere et diſtruere et diverſos ex- 
traneos et alienigenos non exiſtent' ſubdit* dicte 
d'ne Reginæ ad hoc regnum Angl' hoſtiliter inva- 
dend' et guerram acerrimam verſus eandem D'nam 
Reginam in eodem Regno levand* ſuſcipiend' et 
faciend* incitare procurare et inducere : Et ad 
illa nequiſſima et nephandiſſima proditoria ima- 

inationes compalia*cones inten'cones et propo- 

© ſua pred'ca perimplend* et perficiend* ip'e 
idem Thomas Dux Norf*k ſciens et perfect' in- 
telligens Mariam nuper Scotorum Reginam cla- 
maſſe et pretendiſſe tit lum et int'eſſe ad preſent- 
em poſſeſſionem et ſtatu* imp' alis Corone hujus 
Regni Angl' Scienſque et perfecte intelligens qd 
predicta Maria nuper Scotorum Regina prean- 
tea falſiſſime nequiſſime et injuſtiſſime aſſeveraſſet 
et affirmaſſet qd prefatꝰ d'na n'ra Regina Eliza- 
beth' nullum jus neque titulum ad Coronam hu- 
jus Regni Angl' h'uit Et etiam ſciens perfecteque 
intelligens qd prefat' Maria nuper Scotorum Ke- 

ina falſiſſime nequiſſime et injuſtiſſime uſurpaſſet 
Rilo! titulum et Regine nomen hujus Regni Angl'. 
Et qd ipſa prefat' Maria nuper Scotorum Re- 

ina ſcripſiſſet et no'iaſſet ſeipꝰam in divers” ſuis 
Lip Reginam Angl': Et quod ip'a ead'm Ma- 
ria nuper Scotorum Regina geſſiſſet et conjun- 
giſſet arma hujus Regni Angl' cum armis Regni 
Scotiæ tam in Sigillis et vaſibus ſuis * 

'm in aliis rebus fine aliquali differens* five di- 

inctione. Et inſuper ſciens perfecteque intel- 
ligens quod dicta Maria nuper Scotorum Regina 


-. 
* 


non revocaſſet nec renunciaſſet iniqua et injuffa 


clam* et uſurpac'oes ſua pred'ca xxiit* die Sep- 
tembris anno regni d'ce d'ne Elizabeth* nunc 
Regine Anglie xj“ ac diverſis aliis diebus et 
vicibus antea et poſtea apud Charterhouſe pred'- 
cam in Com' Midd* predict' falſo ſubdole & pro- 
ditorie querebat et conabat ſine aſſenſu concenſu 
et agreament”-prefat* d'ne n're Elizabeth* Regine 
ſupreme d'ne ſue ſeip'm conjungere et in Matri- 
monio copulare cum prefat' Maria nuper Scoto- 
rum Regina. Et eiſdem de cauſa et propo'ito 
ip'e idem Dux pred'co xxiii“ die Septembris 
anno undecimo ſupradicto et diverſis aliis diebus 
- et vicibus antea et poſtea apud Charterhouſe 
pred'cam in Com' Midd' predict' falſo ſubdole 
et proditorie ſcripſit diverſas literas ad prefatam 
Mariam nuper Scotorum Reginam et tam eaſ- 
dem I ras quam diverſa ſigna et pignora voc“ Toa- 
kens ad illam prefatam Mariam nuper Scotorum 
Reginam pred'co xxiii'* die Septembris an- 
no undecimo ſupradicto et diverſis aliis diebus et 
vicibus antea et poſtea falſo ſubdole et prodito- 
rie miſſit. Necnon eodem xxiij die Septem- 
bris anno Regni d'ce Regine xi“ ſupradicto et 
diverſis aliis diebus et vicibus antea et poſtea 
apud Charterbcuſe pred' cam in Com' Midd' pre- 
dictꝰ falſo ſubdole et proditorie mutuo dedit et 
accomodavit tam prefat' Mariæ nuper Scotorum 
Reginæ quam amicis et adherentibus ſuis plures 
et diverſas magnas pecuniarum ſummas: Nec non 
a prefatꝰ Maria nuper Scotorum Regina pred'co 
xxiije die Septembris anno Regni d'ce d'ne Eli- 
zabeth' Regine undecimo ſupradict' et diverſis 
aliis diebus et vicibus antea et poſtea apud Char- 
terhouſe pred' cam in Com* Midd* predict' diver- 
ſas literas ac diverſa ſigna et pignora vocat' Toa- 
tens falſo ſubdole et proditorie recepit et h'uit 
licet prefat' Dux tunc antea per prefat* d' nam 
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Elizabeth Reginam ſuper debit' legians' ſue 
ſp'ialit* prohibirus et vetitus fuit quod nullo mo- 
do intromittet ſive traftaret de maritagio cu* 
prefat* Maria nuper Scotorum Regina faciend* 
licet etiam prefatus Dux per diverſas litteras et 
inſtrument” manu propria ip'ius Ducis ſcript* et 
per prefat” ducem d'ce d'ne Elizabeth* Regine 
ſupreme d'ne ſue miſſa et exhibit* preantea pre- 
fat maritagium penitus recuſaſſet et renuntiaſſet 
proteſtans et affirmans ſe in eodem -maritagio 
nunquam intromiſſurum five aliqualit* proceſſu- 
rum: Et etiam iidem Jur* ulterius ſuper ſacr'm 
ſuum predc'm preſentant et dicunt quod cum 
Thomas Comes Northumbr' nuper de Topehif in 
Com' Ebor' et Anna uxor ejus, Carolus Comes 
Weſtmerl' nuper de Branſpeth in Comitatu Du- 
nelm*, Richardus Norton nuper de Norton Con- 
vers in Comit' Ebor* armiger, Thomas Marken- 
feild nuper de Markenfeld in dict' Com* Ebor' 
armiger ſimul cum aliis falſis proditpribus rebel- 
latoribus & Inimicis publicis d'ce d'ne Regine 
Elizabeth* Deum pre oculis ſuis non habentes 
nec debitum legiantiar* ſuarum ponderant* ſed 
Inſtigatione diabolica ſeduct' machinantes devi- 
ſantes et conſpirantes d' cam d'nam Reginam Eli- 
zabeth' de regali Statu titulo et poteſtate Regni 
ſai Angl' dejicere, et diſhereditare, necnon 


eand'm d'nam Reginam ad mortem et finalem 


deſtructionem adducere et ponere ea intentione 
ut illas proditiones conſpirationes et imaginati- 
ones ſuas perimplerent et ad effectum redigerent 
deeimo ſexto die Novembris anno Regni d' ce 
d' ne Regine nunc undecimo ap'd Rippon in d'co 
Com' Ebor' contra dictam d'nam Reginam ſu- 
3 D'nam ſuam ex eor* co'i propo'ito et aſ- 
enſu cum magna multitudine gentium ad nume- 
rum quatuor mille homin' et ultra modo guer- 
rino armati et arraiat” ſeipꝰos illicite falſo et pro- 
ditorie inſimul congregaver' et aſſemblaver ac 
guerram publicam et acerrimam verſus dictam 
d'nam Reginam Elizabeth' ſupremam d' nam ſu- 
am apud Rippan predictam ditto xvi die Novem- 
bris anno undecimo ſupradicto falſo et prodito- 
rie paraver* ordinaver et levaver', De quibus 
omnibus et ſingulis proditionibus rebellionibus et 
conſpirationibus pred' cis dicti Thomas Comes 
Northumbr' et Anna uxor ejus, Carolus Comes 
Weſtmerl', Richardus Norton, et Thomas Mar- 
kenfelde cum multis aliis dictorum falſorum pro- 
ditorum et rebellatorum predict' per debit? legis 
formam legittime indictar' et poſtea ſuperinde le- 
gittime utlagat* et attinctꝰ fuer* et adhuc exiſtunt 
prout per ſeperal* record* inde in Cur' d' ce d'ne 
Regine nunc coram ip'a Regina remanen' plene 
liquet de record cumque poſt perpetrationem et 
commiſſionem nequiſſimarum proditionu' predict- 
arum in forma pred*ca per ip'os faftaru' et com- 
miſſarum predicti Thomas Comes Northumbr* 
et Anna uxor ejus, Carolus Comes Weſtmerl', 
Richardus Norton et Thomas Markenfelde, ac 
quamplures alii falſorum proditorum et rebellato- 
rum predict” xx“ die Decembris anno Regni d'ce 
d'ne. Regine nunc undecimo pro proditionibus 
illis extra hoc regnum Ang! in regnum Scotiæ 
fugier* et receſſer et ib'm per quoſdam proceres 
et magnates dicti regni Scotie ſcil't per Jacobum 
Ducem Chaſtle le Roy, Comitem de Huntley, 


D'num Harris, D'num Hume, D'num de Bu- 
clughe et D*num de Fermhurſte, et alios Scotos 
Subditos d'ci Regni Scotie exiſtenꝰ recept* auxili- 
ati et confortati fuer', ac de eadem d'na Regina 
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Elizabeth detent? in et verſus quos proceres et 


magnates pred'cos d'ci Regni Scotie eadem dna 


Elizabeth* Regina poſtea pro eadem cauſa per 
prenobilem Thomam Comitem Suſſex ejuſdem 
d'ne Regine in partibus borealibus locu* tenen' 
ſuum generalem cum potenti et forti exercitu ar- 
matorum hominum apertam et publicam guerram 
proclamavit levavit et fecit, ranquam verſus hoſ- 
tes et inimicos ſuos et regni ſui Anglie, rac' one 
cujus guerre prefat' Carolus Comes Weſtmerl' 
Anna uxor dicti Thome Comitis Northumbr' 
Richardus Norton et Thomas Markenfielde a 
predicto Regno Scotie uſque Antverpia in par- 
tibus Brabantie fugier” receſſer* et transfetaver*, 
ac ib'm idem Carolus Comes Weſtmerl' Anna 
uxor dicti Thome Comitis Northumbr' Richar- 
dus Norton et Thomas Markenfeilde contra le- 
giantiarum ſuarum debit* morabant* in manifeſtum 
contempt' d' ce domine Regine nunc et legum ſu- 
arum, Pred' cus tamen Thomas Dux Nort'k pre- 
miſforum non igrnarus ſed ea omnia et ſingula in 
forma pred ca bene et perfecte intelligens et 
ſciens 1 die Auguſt' anno regni d'ce d'ne Eliza- 
beth* Regine duodecimo ſupradicto apud Char- 
ter bouſe pred cam in Com“ Midd* predict' ac di- 
verſis aliis diebus et vicibus antea et poſtea pred'- 
co Carolo Comiti Weſtmerl' ac prefat' Anne ux- 
ori predicti Thome Comitis Northumbr' diver- 
ſas pecuniarum ſummas pro auxilio adjument' re- 
levamine conforta' cone et ſupportatione ſuis mit- 
ti delibꝰarꝰ et diſtribui falſo et proditorie procu- 
ravit et cauſavit, Et inſuper quod idem Thomas 
Dux Norf*k xvj die Julii anno regni d'ne n're 
Elizabeth' Regine Angl' CLE oe Be apud 
_ Charterhouſe pred cam in Com' Midd' predict” ac 

diverſis aliis diebus et vicibus antea et poſtea ciſ- 
dem prefat* Jacobo duci Chaſtle de le Roy, Co- 
miti de Huntley, D'no Harris, D'no Hume, 
D'no de Buclughe, D'no Fermhurſt, inimicis 
publicis dicte d'ne Elizabeth* nunc Regine Ang! 
tunc Exiſten? falſo et proditorie fuit adherens con- 
fortans et auxilians : Et ulterius Jur* predicti ſu- 
per ſacr'm ſun* predictum preſentant et dicunt 
quod cum Pius quintus modo Ep'us Romanus 


eſt et exiſtit et ad'm fuit notabilis capit'lis et 
ublicus inimicus d'ce d'ne n're Regine Eliza- 


<* et hujus Regni Anglie, Quod idem prefat' 
Thomas Dux Norf*k hoc bene ſciens et intelli- 
= decimo die Martii anno regni ejuſdem d'ne 

izabeth* Regine tertiodecimo apud Charter- 
houſe pred cam in Com' Midd' predict' ac diver- 
ſis aliis diebus et vicibus antea et poſtea ea in- 
tenꝰ cone ut prodic' ones pred'cas ad effectum pro- 
duceret falle ſubdole et proditorie conſentiit ad- 
viſavit et procuravit quendam Robartum Rhi- 


dolphie mercatorem alienig'num extra hoc reg- 


num Anglie mitti ad prefat” Ep'm Romanu' nec 
non ad Phillippu* Regem Hiſpaniarum et Du- 
cem de Alva ad obtinend* de ip'o prefat' Ep'o 
Romano quaſd'm pecuniaru* ſummas imponend' 


exponend* circa proviſionem et maintentionem 


exercitus militu* ac hominu* armatorum ad in- 
trand* et invadend? hoc regnum Anglie & ad guer- 
ram levand* ſuſcipiend* maintenend' in eodem 
regno contra ip'am D'nam n'ram Elizabeth” re- 
ginam : Ac quod idem Rex Hiſpaniarum per 
mediationem dicti Ducis de Alva mitteret in hoc 
regnum Anglie quendam exercitum armatorum 
hominu' et militu* ad hoc regnu* Anglie inva- 
dend* ac ad guerram publicam et acerrimam con- 
tra d'cam d'nam Reginam Elizabeth' levand' ſu- 
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Ep'm Romanum, ac tertiam ad prefat' 


idem 
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ſcipiend* et maintenend*: Et etiam quod idem 
Thomas Dux Norf'k eodem x die Martij an- 
no regni dicte d'ne Elizabeth Regine tertiode- 
cimo ſupradict' ac diverſis alis diebus et vicibus 
antea et poſtea apud Cbarterbouſe pred cam in 
Com Midd” predict” falſo nequiter et proditorie 
conſpiravit conſentiit et agreavit cum prefat* 
Rob' to Ridolphie ſuſcitare et movere et exci- 
tare infra hoc Regnum Anglie totam vim et 
22 quas ip'e pred' cus Thomas Dux 
orf'k et confederati ſui aliquo modo valerent five 
potuiſſent facere vel excitare infra hoc regnum 
Anglie ad conveniend' cum prefat' exercit* arma- 
rorum hominu' per dictuꝰ Regem Hiſpaniarum ut 
prefert* mittend*, et cum eodem exercitu armato- 
rum hominu' et cum talibus aliis ſubditis hujus 
Regni Angliæ quos idem Dux Norf*k comparere 
et procurare potuiſſet conjungere cum dicto exer- 
citu per dom Regem Hiſpaniaru' ut prefert” mit- 
tend” guerram publicam contra dictam d' nam Eli- 
zabeth* Reginam infra hoc Regnu' ſuu* Angliæ 
levare ſuſcipere et manutenere et eandem Mariam 
nuper Scotorum Reginam extra cuſtod' et poſ- 
ſeſſionem ejuſdem d'ne n're Elizabeth* Regine 
Anglie eripere et liberare, ac predictam illuſtriſ- 
ſimam et Chriſtianiſſimam d' nam n'ram Elizabeth* 
Reginam de regali ſtatu titulo poteſtate prehe- 
minentia et regimine hujus regni ſui Angliæ pe- 
nitus deprivare deponere dejicere et exhereditare, 
nec non fe eundem Thomam Ducem Norf'k in 
matrimonio cum prefatꝰ Maria nuper Scotorum 
* conjungere et copulare. 
t ulterius Jur* pred' ci ſuper ſacꝰm ſuu* pred em 
dicunt et preſentant quod cum prefat* Robartus 


Ridolphie tres ſeperales Pr's credentiales in no'ie 


prefat' Thome Ducis Norf*k pro ip'o Robarto 
Ridolphie in ſuis falſis nequiſſimis et proditoriis 
nunti's pted' cis videl't unam earundem I'rarum 
ad prefat' Ducem de Alva, alteram ad prefat' 
illi 
pu* Hiſpaniarum Regem transferend' et wi — 
tand* compoſuiſſet et ſcripſiſſet quod poſtea ip'e 
id'm Thomas Dux Norf'k falle et proditorie 
intendens volens et a' io ſuo conſiderans ſucceſſi- 
onem effectum et complemen* in predictis falſis 
et proditoriis nunciis prefat 1 Ri- 
dolphic ut prefertur miſſis quendam Will'm Bar- 
ker generoſum ſervientem ipſius Thomæ Ducis 
Norf k xx“ die Martii anno regni d'ce d' ne Re- 
ine nunc tertiodecimo fupraditto apud Charter- 
2 pred cam in - Comitat” Midd* predict falſo 


ſubdole et 5 ad Guerrau* Deſpes ambaſ- 
ſatorem di 


i Phillippi Hiſpaniarum Regis miſit 
ad declarand* oftendend* et affirmand* predicto 
ambaſſatori predicti Phillippi Hiſpaniarum Re- 
gis quod ip'e idem Thomas Dux Norf k affir- 
mabat et affirmare vellet predictas Pras creden- 
tiales ad prefat* Ducem de Alva Romanu' Ep'm 
et Phillip* Hiſpaniaru* regem no'ie ſuo compo'it 
et ſcriptꝰ adeo valent' et firmiter prout ipſemet 
homas Dux Norfolk* eaſdem manu ſua 
propria ſubſcripſiſſet: Et inſuper iidem Jur* ſu- 

r ſacrè m ſuuꝰ predictum preſentant et dicunt 
quod predictus Robartus Ridolphie xxvj2 die 
Martij anno regni d' ce d'ne Elizabeth* nunc Re- 
gine Angliæ tertiodecimo ſupradicto apud Doaver 
in Com' Can' extra hoc regnum Anglie ad et 
uſque pun ext'as et tranſmarinas iter ſuuꝰ arri- 
puit ad perficiend* perimplenꝰ et exequend” di&”. 
roditoria nuncia per conſenſum agreament* pre- 
at Thome Ducis Norf k poſteaque pred'cus Ri- 
Rrrr dolphie 
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dolphie eadem nequiſſima et proditoria nuntia ſua 
in partibus ex'tis et tranſmarinis tam prefat* Duci 
de Alva quam prefat? Ep'o Romand natravit retu- 
lit et declaravit et communicavit. Et quod pred”- 
cus Rohartus Ridolphie poſt pred'cin exit* et receſ- 
ſionem fuu* extra hoc regnu* Anglie, ac poſt ea- 
dem falſa nequiſſima et proditoria nuntia ſua pre- 
da prefat' Duci de Alva narrat' declarat' et 
fat” una l'ram ſuam in quibuſdam ſubdolis alienis 
et inconſuetis characteribus et notis Anglic' dict 
Cipbers ad prefat' Thomam Ducem Nott*k ſcribi 
fecit et miſit. Quam quidem ram fic ut prefert 
ſcript” miſſam ip'e idem Thomas Dux Norf K 
xviije die Aprilis anno regni d'ce d'ne Elizabeth 
Regine xiijꝰ ſupradict' apud Charterhouſe pre- 
d'cam in Com' Midd' predictꝰ falſo et proditorie 
recepit et h'uit et eand'm adtunc et ib'm pre- 
fat? Will'mo Barker ſervienti ſuo in Pras cognitas 
et comm's reducend' & decipherand* Anglic' 
dit” To be deciphered lib'avit et dedit, et eand'm 
ram in co*es et cognitas litteras reduct' et deci- 
pheratam Anglic* di&t* deciphered ip'e id'm Dux 
os xxv** die Aprilis anno regni dicte d'ne 

lizabeth* nunc tertiodecimo ſupradicto apud 
Charterhouſe pred cam in dicto Com* Midd' falſo 
et proditorie recepit inſpexit et perlexit et penes 
ſe adtunc et ib'm falſo et proditorie retinuit et 
ſervavit, per quam quidem Pram predictus Ro- 
bartus Ridolphie eidem Thome Duci Nort'k 
inter alia ſignificavit eumque certiorem fecit de 
benigna audientia ſua quam ip'e id'm Robartus 
h'uit apud prefat* Ducem de Alva in nequiſſimis 
et proditoriis nuntiis ſuprad'cis : Et quod id'm 
Dux de Alva requiſivit et voluit amicos et fau- 
tores confederationis et p*poit predic&t* paratos 
eſſe quandocunque potentia per dictum Hiſpa- 
niarum regem mittend* infra hoc Regnu' Anglie 
applicaret : Et preterea iid'm Jur* ſuper ſacr'm 
ſuuꝰ pred*cu* preſentant et dicunt quod pred'cus 
Thomas Dux Norf*k xvjꝰ die Junii anno regni 
d'ce d'ne Elizabeth* Regine nunc xii? ſupradict 
apud Charterhouſe predi&t in Com* Midd' predict 
a prefat* Pio quinto Romano epiſcopo unam Pram 
eidem Duci dir*cam falſo et proditorie recepit 


r quam id'm Epiſcopus Romanus promiſit ei- 


dem Thome Duci Norf'k auxiliu* et ſupplemen- 
tum pro adjuvamine predicto Mariæ nuper Sco- 
torum Regine, ac pro et ad nequiſſima et prodi- 
toria propo'it et intentiones predictꝰ exequend' 
et perficiend* contra legiancie fue debitum ac 
contra pacem dicte d'ne Elizabeth* nunc Regine 
Anglie coronam et dignitat* fuas et in legum 


hujus Regni Angliæ contempt? manifeſtum. Nec 


APPENDIX. 


non in peſſimu? et pernitioſiſſimuꝰ exemplum oms 
niu' aliorum in tali caſu delinquen' ac contra for: 
mam diverſorum Statut* in hujuſmodi caſu editor? 
et proviſfor* &c. 


Et modo ſcil't d' eo inſtanti die Martii viz. xvj* 
die Januarii anno xiiijꝰ ſupradicto coram pretat* 
Georgio Comite Salop preclari ordinis Garte- 
rii milite et hac vice Anglie Seneſcallo apud 
Weſtmonaſter' in magna aula pl'itorum ib'm 
ven“ predict Thomas Dux Nort'k ſub cuſtod' 
prefati Owini Hopton Milit' locum tenen* d'ne 
Regine dicte Turris London' in cujus cuſtod' 
preantea ex cauſa predicta et aliis certis de 
cauſis commiſſus fuit ad barram hic duct' in 
propr* perſona ſua, qui committitꝰ prefato locum- 
tenenti, &c, Et ſtatim de omnibus et ſingu- 
lis ſep'alibus proditionibus pred' cis ſibi ſuperius 
ſeperatim impo'it alloquut' qualiter ſe velit inde 
acquietari, dicit quod ipſe in nullo eſt inde cul- 
pabil et inde de bono et malo pon” ſe ſuper pares 
1uos, &c. 

Super quo predicti Reginald* Comes Rand” 
WilPmus Comes Wigorn' ac ceteri antedicti Co- 
mites et Barones, pred'ci Thome Dueis Norf k 
pares inſtant” ſuper eorum fidelitatibus et legian- 
ciis dicte d'ne Regine debit* per prefatum Seneſ- 
callum Anglie ab inferiore pare uſque ad ſupre- 
mu” par'm illorum ſeperatim publice examinat* 
quilib't eorum ſeperatim dic* quod predictus Tho- 
mas Dux Nort*k de ſeperalibus p'ditio'b's pre- 
dictis ſibi ſeperatim in forma predicta ſuperius 
impo'it eſt inde culpabil* modo et forma prout 


per ſeperales indiftament” predict ſuperius ſup- 


po' &c. = 
Super quo inſtanter Servien* d'ne Regine ad 
legem, ac ipſius d'ne Regine Attorn' juxt* debit? 
legis formam petunt verſus eundem Thomam 
Ducem Nort'k judicium et executionem ſuper- 
inde pro d'ca d'na Regina h'end' &c. LES 
ö Et ſuper hoc visꝰ et per Cur” hic intellectꝰ om- 
nibus et ſingulis premiſſis Con” eſt quod predic- 
tus Thomas Dux Norf'k ducat* per prefat* Lo- 
cumtenen* uſque dictꝰ Turrim London' et deinde 
per mediu' Civitat” London? uſque ad furcas de 
Tiborne trahatur et ib'm ſuſpendat*- et vivens ad 
terram proſternat* ac interiora ſua extra ventrem 
ſuuꝰ capiantꝰ ip'oq” vivente comburent*, et caput 


jus amputetur quodque corpus ejus in qua- 


tuor partes dividat', ac quod caput et quarteria 
illa 2 ubi d'na Regina ea aſſignare volu- 
erit, &c. : | 5 
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NUMBER IV. 


The bringing Sir WALTER RALEIGH to Execution. * 


IR Walter Raleigh; by Vertue of His Ma- 
\ ) jeſty's Writ of Habeas Corpus, was brought 
to the King's Bench Bar, at Wetminſter; 
where he was proceeded againſt, as follows. 
Firſt, the Writ, deliver'd to the Judges by Sir 
Walter Apfly, was read, purporting, That where- 
as Sir Walter being long betore, ia the Preſence 
of divers Noble Perſonages, legally convicted of 
High Treaſon, at Vincbeſter, was then and there 
adjudged to be hang'd, drawn, and quarter'd. 
Aiter the reading of this Writ, Mr. Attorney, 
Mr. Fiery Yelverton, ſpake, in Effect, thus. 
My Lords, Sir Walter Raleigb, the Priſoner 
at the Bar, was, Fifteen Years ſince, convicted 


of High Treaſon, by him committed againſt the 


Perſon of His Majeſty, and the State of this 
Kingdom, and then received the Judgment of 
Death, to be hang'd, drawn, and quarter'd : His 
Majeſty, of his abundant Grace, hath been pleaſed 
to ſhew Mercy upon him *till now, that Juſtice 
calls unto him for Execution; 

Sir Walter Raleigh hath been a Stateſman, and 
a Man, who, in Regard of his Parts and Quali- 
ty, is to be pitied: He hath been as a Star, at 
which the World hath gazed ; but Stars may fall, 
nay, they muſt fall, when they trouble the Sphere 
wherein they abide: It is therefore His Majeſty's 
Pleaſure now to call for Execution of the former 

Judgment, and I now require Order for the ſame. 
Then Mr. Fanhhaw, Clerk of the Crown, read 
the Record of the Conviction and Judgment, and 
call'd to the Priſoner, to hold up his Hand, 
which he did. Then was the Priſoner aſk'd, 
What he could ſay for himſelf, why Execution 
ſhould not be awarded againſt him? | 

Sir Halter Raleigh, My Lords, my Voice is 
grown weak, by reaſon of my late Sickneſs, and 
an Ague, which I now have; for I was even 
now brought hither out of it. | 

Lord Chief Fuſtice. Sir Walter, your Voice is 
- audible enough. 

Sir Walter. Then, my Lord, all that I can 
ſay is this; That the Judgment which I received 
to die ſo long ſince, I hope it cannot now be 
ſtrain'd to take away my Life; for that ſince it 
was His Majeſty's Pleaſure to grant me a Com- 
miſſion to proceed in a Voyage beyond the Seas, 
wherein I had Power, as Marſhal, on the Life 
and Death of others, ſo, under Favour, I pre- 
ſume I am diſcharged of that Judgment: For, 
by that Commiſſion I departed the, Eand, and 
undertook a Journey, to honour my Sovereign, 


5 * 
People have often wonder'd how an old Sentence, that had lain dormant fo long, could have been 


and to enrich his Kingdom with Gold, of the 
Ore whereof this Hand hath found and taken 
in Guiana; but the Voyage, notwithſtanding my 
Endeavour, had no other Succeſs, but what was 
fatal to me, the Loſs of my Son, and waſting of 
my whole Eſtate. | 

Being about to proceed, be was, by the Lord 

Chief Juſtice, interrupted, who ſpake. 


Lord Chief Fuſtice. Sir Walter Raleigh, this 
which you now ſpeak, touching your Voyage, is 
not to the Purpoſe, neither can your Commiſſion. 
any Way help you, by that you are not pardon'd; 
for by Words of a ſpecial Nature, in Caſe of 
Treaſon, you muſt be pardon'd, and not impli- 
citly, There was no Word tending to Pardon 
in all your Commiſſion, and therefore you muſt _ 
ſay ſomething elſe to the Purpoſe; otherwiſe, we 
muſt proceed to give Execation. 

Sir Walter Raleigh. If your Opinion be ſo, 
my Lord, I am ſatisfied, and ſo put myſelf on 
the Mercy of the King, who I know is gracious; 
and, under Favour, I muſt ſay I hope he will be 
pleaſed to take Commiſeration upon me. As 
concerning that Judgment which is ſo long paſt, 
and which, I think, here are ſome could witneſs, 
nay, his. Majeſty was of Opinion, that I had hard 
Meaſure therein. | | 

| Lord Chief Juſtice. Sir Walter Raleigb, you 
muſt remember yourſelf ; you had an honourable 
Trial, and fo were juſtly convicted; and it were 
Wiſdom in you now to ſubmit yourſelf, and to 
confeſs your Offence did juſtly draw upon you 
that Judgment which was then pronounced 
againſt you; wherefore I pray you attend what 
I ſhall ſay unto you, I am here calld to grant 
Execution upon the Judgment given you Fifteen 
Years ſince; all which Time you have been as a 
dead Man in the Law, and might at any Minute 
been cut off, but the King in Merey ſpared you. 
You might think it heavy, if this were done in 
cold Blood, to call you to Execution, but it is 
not ſo ; for new Offences have ſtirr'd up his Ma- 
jeſty's Juſtice, to temember to revive what the 
Law hath formerly caſt upon you. I know you 
have been valiant and wiſe, and I doubt not but 
you retain both theſe Vertues, for now you ſhalt - 
have Occaſion to uſe them. Your Faith hath 
heretofore been queſtion'd, but I am reſolved you 


are a good Chriſtian, for your Book, which is 


an admirable Work, doth teſtify as much. I 
would give you Counſel, but I know you can ap- 


put in Execution ; 


eſpecially, as Sir Walter, by the King's Patent, had Power of Life and Death over the King's Subjects: And as what is print- 
in Vol. I. pag. 219. is a very ſhort and imperfe& Account of the Proceedings _ that Great Man, before Sentence, we 
table 


hope the Account which we have procured from authentick MSS. will be accep 


ecution, from Rymer's Fœdera. 


; together with the Warrant of his Ex- 


ply 
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ply unto yourſelf far better than I am able to 
give you; yet will I, with the good Neighbour 
in the Goſpel, who finding one in the Way, 
wounded and diftreſs'd, pour'd Oil into his 
Wounds, and refreſh'd him, I give unto you the 
Oil of Comfort; though, in reſpect that I am a 
Miniſter of the Law, mix'd with Vinegar. .Sor- 
row will not avail you in ſome Kind: For, were 
you pain'd, Sorrow would not eaſe you; were 
you afflicted, Sorrow would not relieve you; 
were you tormented, Sorrow could not content 
you; and yet, the Sorrow for your Sins would 
de an everlaſting Comfort to you. You muſt do 
as that valiant Captain did, who perceiving him- 
ſelf in Danger, ſaid, in Defiance of Death; 
Deatb, thou expetieſs me, but, maugre thy Spite, 1 
expert thee. Fear not Death too much, nor fear 
not Death too little ; not too much, leſt you fail 
in your Hopes; not too little, leſt you die pre- 
ſumptuouſly: And here I muſt conclude with my 
Prayers to God for it; and that he would have 
Mercy on your Soul. And ſo the Lord Chief 
Juſtice ended with theſe Words; Execution is 
granted. 

Sir Walter Raleigh. My Lord, I deſire thus 
much Favour, that I may not be cut off ſudden- 
ly; for I have ſomething to do in Diſcharge of 
my Conſcience, and 1 ſatisfy his Ma- 
jeſty in, ſomething to ſatisfy the World in; and 
I defire I may be heard at the Day of my Death. 
And here I take God to be my Judge, before 
whom 1 ſhall ſhortly appear, I was never diſloyal 
to his Majeſty, which I will juſtify where I ſhall 
not fear the Face of any King on Earth: And 
fol beſeech you all to pray for me. 


De Warranto ſpeciali pro decollatione Walteri 
Raleigh, Militis. 


A. D. 1618. FAME 8, by the Grace of God, 
2 1 — King of England, Scotland, 


115. France, and Ireland, Defender of the 
Edi. 1917. Faithe, &c. To our righte Truſtye 
| and Well-beloved Counſellor Fran- 

cis Lord Veralam, our Chancellor of England ; 
Greeting. | . 

Whereas Sir Walter Raleigh, Knighte, late of 
the Pariſhe of Saint "Martyn in the Feilds, in the 
County of Middleſex, with others, hath been in- 
dicted of divers High Treaſons by him commit- 
ted againſt Us, and thereupon hath been tryed, 
and found Guiltye of the ſame, before our deare 
Couſine and Counſellor, Thomas Earle of Suffolke, 
then Chamberlaine of Our Houſehold, 

Gilbert late Earle of Shrew/bury, 

Charles late Earle of Devon, 

Henry Lord Howard, 
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Robert Lord Cecill, of Eſingdon, then Oiif 
Principal Secretary, 
Edward Lord Wotton, then our Comptroller of 
oure Houſehold, 

And other our Juſtices of Oier and Terminer, 
at our Citye of Wincheſter, in our Countye of 
Sat bampton, concerning Treaſons, and other Of- 
fences, lately aſſign'd; which ſaid Sir Walter 
Raleigh was, for the ſame his Treaſons, by them 
adjudged to be drawn, hanged, and quartered, 
according to the Lawes and Cuſtomes of this 
our Realme of England, in that Caſe provided ; 
which ſaid Commiſſion, with the ſaid Judgment, 
Indictment, and the Tryall and Proceedings 
thereupon, were retourned, and doe remayne in 
our ſaid Court of Pleas, before Us to be hould- 
en; and although the ſaid Sir Malter Raleigh be 
adjuged to dye as aforeſaid ; yet We, mynding 
to diſpence with that Manner of Execution of 
Judgment, doe therefore, by theis Preſents, par- 
don, remit, and releaſe the ſaid Sir Walter Ra- 
leigh, of and from ſuch Execution of his Judge- 
ment to be drawne, hanged, and quartered, as 
aboveſaid, and inſtead thereof, our Pleaſure is 
to have the Head only of the ſaid Sir Walter 
Raleigh cut off, at, or within our Palace of * 
minſter, in, or n ſome fitt and convenient 
Place, or Scaffold, to be provided in that Behaulf, 
and that in ſuch Sort, and Order, as in ſuch Caſes 
have been heretofore done; the ſaid Judgment 
to be drawne, hanged, and quartered, or any 
Lawe, or other Thing, or Matter whatſoever, 
to the contrary notwithſtanding : Willing, charg- 
ing, and hereby expreſsly commanding you our 
ſaid Chancellor, That, uppon Receipt hereof, 
you do forthwith direct, under our Great Seale 
of England, Two ſeverall Writtes, one to the 
Lieutenante of our Tower of London, or his 
Deputy there, for the Delyvery of the ſaid Wal- 
ter Rawleigh to the Sheriffe of Middleſex, at, or 
within our ſaid Palace of Weſtminſter aforeſaid ; 
and another Writt to the ſaid Sheriff of Middle- 
ex, tor the receiving the ſaid Sir Malter Raleigh 
of and from the Handes of our faid Lieute- 
nante, or his Deputye, and for the executing of 
him there, at ſome fitt and convenient Place, 
to be there, by our ſaid Sheriff, erected and pro- 
vided for that Purpoſe, in ſuch Manner and Form 
as in ſuch Caſes hath heretofore bin done, or uſd 
to be done; and theis Preſents ſhall be your War- 
rant and Diſcharge for the ſame, againſt us, our 
Heirs and Succeſſors for ever. 


Witneſs our Self, at Weſtminſter, the Eight 
and Twentieth Day of October. | 


Per Breve de Privato Sigillo. 
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NUMBER V. 


— ww -- — 


as 
of the late Iriſh Rebellion and Maſſacre of the Proteſtant 


Engliſh) 
Houſes of Parliament. 


The Caſe and Plea of the Lord Magwire. 


Magwire, by the Name of Connor 

4 Magwire of London Eſquire, was, in Mi- 
8 7 erm laſt, 2 in — Count 

| eral High Treaſons commit himſelf, to- 
412 with Hugh Mac-Mabon 1 — other 
onſpirators and falſe Traytors againſt our Lord 
the King within the Realm of Ireland in partibus 
tranſmarinis on the 23 Day of OFober, 17 Caroli. 
Upon his ignment at this Bar, after Not 
Ay engey. being demanded, How he would 
be tried? he put in this Special Plea, as to the 
reticular Manner of his Trial only, under his 
ouncels Hand © | 
That by the Statute of Mag. Charts, it is en- 
ated, That no Freeman ought to be impriſoned, 
&e. Nor will we paſs upon bim, but by the law- 


Judgment ent of his Peers, or by the Law of the 
2 hat after this in a Parliament held at 
Droghedahb in the Kingdom of Ireland, in the 
10th Year of King Henry 7th, it was enacted, 
200 a Statutes late made 1 the Realm of 

concerning or belonging to the Common 
a Pabligs Weal of the py from thenceforth 
ſhould be deemed good and effefiual in Law; and 
over that, be accepted, uſed, and executed within 
the Land of Ireland in all Points, and at all 


Times requiſite, according to the Tenor and Effet of 


the ſame: And that Authority aforeſaid they 
and at of them be authorized, approved, and 
confirmed in the ſaid Land of Ireland : That be- 
fore the Time of the ſuppoſed Treaſons, King 
Charles, by his Letters Patents under the Great 
Seal of Ireland, bearing Date the laſt Day of Au- 
guſt, in the 4th Year of his Raign, at Dublin 
in Ireland, did create Brian Magwire, Father of 


againſt whom he was aſſigned Councell by both 


2 
k 


the ſaid Connor Maguire, Baron of Iniftellin in 
the County of Farmanagh in the ſaid Realm; 
and granted to him and the Heirs Males of bis 
Body, the Title, Honor, and Dignity of the ſaid 
Barony, amd to have a Place and Voice among the 
Peers and Nables of Ireland in the Parkaments of 
that Realm: By virtue whereof the ſaid Brian 
was ſeiſed in his Demeſn as of Fee Tayl of the 
ſaid Barony, and dyed ſeiſed thereof at Dublin 
1 Feb. 12 Caroh, before the ſuppoſed Treaſons; 
after whoſe Death the ſaid Barony deſcended to 
him as Heir in Tail : That by virtue of theſe 
Letters Patents, before the ſaid ſuppoſed Treaſons 
committed, he was one of the Barons, Lords, and 
Peers of Parliament in the Realm of Ireland; and 
at the Parliament begun and held there the 16th 
Day of March, 16 Car. at Dublin, and conti- 
nued until the 17th of then next follow- 
ing, and then adjourned till the gth of November 
next enſuing, and thence prorogued to the 24th 
of February next following, and from thence con- 
tinued till the 24th of June, 17 Car. be was pre- 


ſent as one of the Peers of the Realm of Ireland, 


And further faith, that on the 23d of OZober, 
17 Car. he was taken and arreſted by certain 
Perſons to him unknown at Dublin in Ireland, 
and there committed to ſafe Cuſtody for the 
Treaſons pretended to be committed by him, till 
afterwards he was, on the 12th of June, 18 Car. 
by certain Perſons to him unknown, brought in 
ſafe Cuſtody, againſt his Will, to Weſtminſter 
within the Realm of England, and then and there 
committed to the Tower of London, where he is 
yet detained. And therefore prayeth, That he 
may be tried and judged by bis Peers of the Realm 
of Ireland, for the ſuppoſed Treaſons in the Indi- 
ment. To this Plea of his Mr. Aste, the King's 


prehend it neither unſeaſonable nor unprofitable to publiſh this ent at Law concerning the Trial of Iriſh 
Peers for foreign Treaſons ated by them, made by me near 14 Years paſt, in the King - Bench Court at Weſtminſter, in the Caſe 
of Connor Magwire, an Iriſh Baron, there indicted for High Treaſon, in having a principal Hand in the late bloudy Rebellion 
in Ireland; againſt whom I was (by ſpecial Order) aſſi Counſel, among others, by the Parliament then ſitting z upon 
whoſe Plea, and a Demurrer thereunto, I firſt argued this new Point in Law, never formerly diſputed, adjudged in open Court, 
Whether an Iriſh Peer (or Commoner ) committing Treaſon in Ireland, ſent over from thence into England againſt his Will, might be 
lawfully tried for it in the King's-Bench az Weſtminſter by a Middleſex Jury, and outed of his Tryal by Iriſh Peers of his 
Condition, by the Statute of 35 H. 8. c. 2.? After two ſolemn Arguments at the Bar, by myſelf and Serjeant Rolli, againſt, and 
Mr. Hales and Mr. Twiſden for the Priſoner, and Mr. Juſtice Bacer's Argument on the Bench, his Plea was over-ruled, 
adjudged againſt him; it being reſolved, he might and ought to be tried only by a Jury of Middleſex, wot by his Peers of Ireland : 
Whereupon he pleading Not Guilty to his Indi t, was tried by a Subſtantial Jury (to whom he took both his peremptory 
and legal Challenges, which the Court allowed him tle * and after a very fair and full Trial was found Guilty by the 
Jury, upon moſt pregnant Evidence; and then condemned, and executed as a Traytor at Tyburn. Pryme's Preface to his 


wmeut, P. 1, 2. 


* Tap 


90 Ar UN ſaould be read after Lord Magwire's Plea in Vol. I. Page 929. 0 
OL. . 


Sf. Attorney 
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Attorney in this Court, hath demurred in Law, 
and the Priſoner hath joyned in Demurrer: And 


Whether bis Plea of the Priſoner, as to his Trial 
by his Peers of the Realm of Ireland, be good in 


Law ? is the ſole Queſtion to be now argued. 


This Caſe is of very great Concernment, and 
yet of greater Expectation: It concerns 
whole Peerage of Ireland in ſome Reſpects, on 


the one hand; and on the other, the Juſtice 


both of the King; Parliament, and Kingdom of 
England, in bringing a deſperate Rebel 
Arch-Traytor to condign Puniſhment, far the 
moſt horrid, bloody Treaſon againſt the King's 
Royal Crown and Authority, the, Proteſtant 
Religion, and the whole Eugliſi Nation inhabit- 
ing Ireland (devoted to Deſtruction by this 
Fraytor and his Confederates) that ever was 

lotted or executed under the Sun. The Eyes 
of all our Three Kingdomes (highly concerned 
in, and deeply ſuffering by, this Treaſon) but 
more eſpecially the Eyes and Hearts of our ad- 
joyning vigilant Parliament (which hath ſpecially 
recommended it to this Court, and aſſigned my 
ſelf, among others, Counſel in this Caſe) are in- 
tentively fixed upon the final' Reſult and Iſſue of 
it. I with my Vacancy to ſtudy, and Abilitie to 
argue this publique Cauſe, had been ſuch as 
might have fatisfied Expectation, and diſchar 
che ſt repoſed in me; but other publick Ser- 
vices having much interrupted me therein, I ſhall 
begin to argue it for the preſent with the beſt 
Skill I may, and fo leave it to thoſe learned Gen- 
tlemen of the Law (if there ſhall be need of any 
further Arguments) who are provided. to argue 
after me, to ſupply what is, defective in this my 
proemiall Argument. 


All Matters of Fact and Form ariſing in this 
Plea have been already admitted true, and ſuffi- 
ciently pleaded in Law by mutual Conſent, and 
nothing but the meer Matter in Law reſts now 


| and, 


N. D. IX. 

of Parliament is quite out of doors, and the ſoie 

Point in Iſſue is but this: Pr = 
Whether 2 Prey e Ireland committing FR High 
Treaſon in Ireland, for whith he js there appre- 
hended, and afterwards by Order of Parliament 
here brought thence into England againſt bis Will, 


= 


the may be inditied aud tryed for that 7 reaſon in this 


Court of King's-Bench by @ Fury of Middleſex 
only, not by his Peers of Ireland, ly virtue of the 
Statute of 35 Hen. 8. cap. 2? Sea. 


And under favour, I conceive in ſome Clear- 
| feſs affirmatively, That ze way and all be "tryed 
Bere by un ordinary Middleſex, and outed 
F bis Prerage, by virtur f this AF. 
The Queſtion ariſing meerly upon the Act i 
ſelf, which is very ſhort, Tas recite i, 
and then draw my Arguments out of the very 
Intention, Words, and Bowells of it. 


92 itted | 11 ul |; 
Realm * ep the hi 


5 cannot, ne 3 b — 
mon Laus of this Realm. be eng 07 
e 
and made, & | Nec, 


to be debated, which I conceive to be but one petr 


ſhort ſingle Point. 


For though the Priſoner pleads, That there Perſon 


was a Parliament, of which he was a Peer and 
Member, continuing in Ireland by Proropation at 
the Time of his Apprebenſion and ſending over into 
England; yet this Privilege of Parliament comes 
no ways in queſtion as to the Point of his Trial, 
now only in Iſſue (as hath been falſly ſuggeſted 
to the Lords Houſe, and intimated in an Ordi- 
nance of theirs ſince revoked) but relates only to 
his firſt Apprehenſion, which is not here in Con- 
troverſie. 
Parliament is yet continuing and attually fitting in 


ides, he pleads not, That bis I 


Ireland, of which be ought to have * the Privi- poſes 


Jege ; but that it was continued till the 24th of 
June, 17 Car. which is three Years ſince, and 
ſo intended to be long ſince ended: Nor pleads 


be, That he ought to be, or to have been tryed ſd 


for his Treaſon in the Parliament of Ireland, nor 
that his Privilege of Parliament ought to extend to 
ſecure him from any Apprehen/ion or Inditiment for 
High Treaſon (when the Treaſon is viſible and 
reall, as his is, and not imaginary only) in which 
Caſe of Treaſon no Privilege of Parliament is to be 
admitted, as hath been reſolved, 8 H. 6. rot. Parl. 
u. 57. 31 H. 6. rot. Parl. n. 25, 26, 27. Cook's 
4 Inſtit. fo. 25. So as the Matter of his Privilege 


K See 3 E. 4 c. 1. in Ireland. 


d. 
Þ2ovided always, Chat if any 


the Peers 
of this Realm ſhall happen to be endicted 
of any ſuch Treaſons 02 other Offences 
aozeſaid, by Authozity of this Act, that then 
alter ſich Indi they habe their 
Trpall by their Peers, in 


A PE PE VDI X 


From this Act I ſhall deduce ſeveral Argu- 
ments and Concluſions to prove, that the Priſo- 
ner at the Bar, though a, Peer of Ireland, ſhall 
be tried by an ordinary Fury of Middleſex bere, 
not by bis Peers in or of Ireland, for the T reaſons 
committed in Ireland, whereof he ſtands here in- 
dicted. _ | 
For my more methodical proceeding, I ſhall 
divide the ſingle Point in Controverſie into theſe 
Three ſubordinate Queſtions. 

I. Whether this Statute extends to Treaſons com- 
mitted in Ireland, by Iriſh Commoners ? 

II. Whether it reacheth to Treaſons in Ireland per- 
petrated by Iriſh Peers, as well as by Iriſh Commons? 
III. Admit it extends to Iriſh Peers as well as 
Commoners, whether it doth not then inevitably out 
them of their Trials by Iriſh Peers, and ſubjet? 
both: of them alike to a Trial at this Bar, by @ 
Middleſex Jury? | 
For the firſt, Whether this Ad extends to Trea- 
ſons committed in Ireland, by Iriſh Commoners ? 
There is but little Doubt of it. For firſt, it is 
as clear as the Sun at Noon-Day, that this Act 
extends to ail Treaſons done or perpetrated in Ire- 
land by Iriſh Commoners; for the main Scope and 
Intent of this Law being 1 make all manner of 
Offences then made or declared, or hereafter to be 
made or declared to be Treaſons, Miſpriſions of Trea- 

us, or Concealments of Treaſons, by any Laws or 

Latutes of this Realm, done, perpetrated, or 
committed by any Perſon or Perſons out of Eng- 
land, inguirable or triable within this Realm, 
without any Scruple or Difficulty, either in this 
Court, or Here ſuch Cammiſſioners in ſuch Shire of 
this Realm, at the. King by his Commiſſion Gall 
aſſign (the very Sum and Subſtance of this Act, 
as the expreſs Letter thereof reſolves,) the Realm 
of Ireland being out of this Realm of England, 
and no Part thereof, and Treaſons therein com- 
mitted by Commoners, being Treaſons done and 
perpetrated out of this Realm of England; (as is 
clear by 20 H. 6. f. 8. a. b. 19 H. 6. 53. b. 32 H. 
6. 25. b. 2 R. 3. f. 12. 1 H. 7. f. 3. Plowden 368. 
b. Dyer, f. 360. b. Cook 7 Report, f. 22, 23. Cal- 
vin s Caſe, 1 H. 5. c. 8. 4 H. 5. c. 6. Cook's 
Inſtit. p. 11. 18.) Theſe Treaſons muſt certainly 
and moſt neceſſarily be both within the Intent 
and Words of this Law, and ſo conſequent] 
triable in this Court by an ordinary Jury of Mz 
dleſex, without any Scruple or Difficulty : The 
rather becauſe Jreland, though out of this Realm 
of England, is yet Part of the King's Dominions, 
and a ſubordinate Kingdom, united and annex'd 
to the Crown of England, govern'd by the Laws 
of England, and bound by Acts of Parliament 
made in Engiand in many Caſes, as is reſolved, 
and undeniably evidenced by Pat. 6. Johan. m. 
6. n. 17. Rot. Pat. 8 Johan. m. 1. Clauſ. 12. H. 3. 
m. 8. Pat. 30 H. 3. m. 3. 14 H. 3. The Statute 
of Ireland, Pat. 5 E. 3. pars 1. m. 25. 11 E. 3. 
c. 2, 3, 4, 5. 27 E. 3. c. 3, 18. 13 E. 1. Stat. de 
Mercat. 1 H. 5. c. 8. 4 H. 5. c. 6. 1 H. 6. c. 3. 
3 H. 7. c. 8. 1 H. 8. c. 5. 32 H. 8. c. 4. 35 H. 
8. c. 2. 32 H. 6. Statutes of Ireland, c. 1. 8 E. 
4. in Ireland, c. 1. 10 H. 7. in Ireland, c. 4, 5, 
22. 7 H. 8. in Ireland, c. 1. 28 H. 8. in Ireland, 
c. 2, 3, 5, 6, 7, 8, 13, 15, 18, 19. 33 H. 8. in 
Ireland, c. 1. 1 H. 7. f. 3. Kelway f. 202. b. 


* See the Statutes of Ireland. 3 E. 2. c. 4. 18 H. 6. c. 2, 3. 25 H. 6. c. 4, 


18 E. 4+ E. 2. 10 H. 7. C. 6, 8, 9, 10, 13. 17, 19. 28 H. 8. C. I, 3, 9, Ih, ” Spit Mar. c. 11. 1 Flix. C. 6 17. Eliz. 
c. 1. 28 Eliz, c. 8, 9. 11 Fac. c. 4. and the Aunal. of Ireland. * 5 n 
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| 7 Rep. f. 22, 23. Calvins Caſe, 1 Inſtit. 
f. 141. b. 4 Inſtit. f. 349, 350, Sc. 3 Inſtit. 


Cook's 


. 18, Mr, Saint Johns Argument at. Law 'at 

trafford's Autainder, Ne Ruſbꝛvortb's Strafford's 
Trial, p. 694, et Seq. and therefore Treaſons there 
committed are more apt and proper to be tried 
here within the Letter and Intention of this Law, 
than Treaſons done in France, Spain, or any Parts 
elſe, out of the King's Dominions, where our 
Laws and Acts of Parliament are not obligatory. 

II. This Statute (as I conceive) was princi- 
pally made to puniſh Treaſons, Miſpriſions of 
T reaſons, . and Concealments of Treaſons in Jre- 
land, where they were more frequently done and 
perpetrated, than in any or all Parts of the 
World out of this Realm of England, as our 
Hiſtories and the“ [rj Statutes record: And 
the horrid general Treaſon, Inſurrection and Re- 
bellion in Jreland (much like this for which the 
Priſoner is indicted) mention'd in the Statute. of 
Ireland, 28 H. 8. c. 1. but ſeven Years befote 
this Act, with other frequent Treaſons and Ro- 
bellions there, were, no Doubt, the chiefeſt 
Ground of making this new Law. And that 
which puts it out of all Diſpute, is the Statute 
of 28 H. 8. made in the Parliament at Dadblin in 
Ireland, c. 7. which reciting the Statute of 26 H. 
8. c. 13, made in England, concerning Treaſons, 
and enacting, (as this of 35 H. 8.) “ That if any 
8 — the King's ane Denizens, or others, 
do commit or practiſe aut of the Limits of 
« this Realm (of England) in any _—y 
« Parts, any ſuch Offences, which by this Act 
« are made, or heretofore have been made Trea- 
<« ſon, that then ſuch Treaſon, whatſoever it be, 
« that ſhall ſo happen to be done or committed, 
« ſhall be enquired and preſented, by the Oaths 
4 of Twelve good and lawful Men, upon good 
„ and probable Evidence and Witneſs, in ſuch 
„ Shire and County of this Realm, before ſuch 
« Perſons as it ſhall pleaſe the King's Highneſs 
eto appoint by Commiſſion under his Great Seal, 


« in like Manner and Form as Treaſons commit- 


© ted within this Realm have been uſed to be 
« enquired of and preſented; and that then up- 
* on every Indictment and Preſentment founden 
% and made of any ſuch Treafons, and certified 
© into the King's Bench, like Proceſs, and other 


«« Circumſtance ſhall be there had and ſued againſt , 


e ſuch Offenders, as if the ſame Treaſons ſo pre- 
« ſented had been lawfully found to be done and 
« committed within the Limits of this Realm, 
„ c.“ Adds this memorable Clauſe therets, 
Confidering then this Statute made in the Realm 
of England, is moſt beneficial and expedient to have 
due Execution within the King's Land and 
Dominion of Ireland, _— in reſpect of 
the high Rebellion here ay 
that the odible Infamy againſt the King and Queen 
in the ſame Ad expreſſed, and other Offences, 
Abuſes, and Abominations there mentioned, ppin⸗ 
cipally have been pꝛomulged, p2onounced, 
done and attempted within this ald Land, 
Be it therefore eftabliſhed, ordained, and enatied, 
by Authority of this preſent Parliament, That "the 
aforeſaid Statute and Ordinance, and every Thing 
and Things therein contained, be eſtabliſhed, con- 
firmed, accepted, deemed, judged and ' taken for 


28 l. 6. c. 1. 1 E. 4. e. 2. 5 E. 4. c. 6. 


a good 


* 


— 


put poles 
as the ſame is 02 ought to be in 
Bf England; and that the ſaid Statute and At 
made in England, and every thing therein con- 
cane, tall have relation, any rake offer 
Land of Ireland againſt all Of 


within 
fenders contrary to Fomn thereof, ac. 
Now that AQ of 26 46 c. 7 with this of 


35 H. 8. c. 2. being princi made and intend- 
ed for the 9 in Ire- 
Aland, as this Iriſb Parliament reſolves in termints, 
and being moſt beneficial and expedient for that 
Realm; it would be very illegal, yea irrational, 
' , © abſurd; impolitick, and improvident to exclude 
Freland out of this Law, where Treaſons were 
moſt frequent, moſt dangerous to our Kings and 
Realm, and to extend it only to other Places out 
of the Realm, where Treaſons were ſeldom done 
or perpetrated, and nothing ſo perilous to the 
King and Realm of England, as Treaſons, Re- 
bellions in Ireland have uſually been in former 
and later Ages. | ES 
III. It hath been adjudged by all the Judges 
of England both in * Orourk's Caſe, 33 Eliz. and 
in Sir John Perrot's Caſe, 24 Eliz. cited in Cal- 
Vins Caſe, Cook's 7 Report, f. 23. a. in his 1 In- 
fitntes on Littleton, f. 26. b. 3 Inſtitut. p. 11, 24. 
and ſo was it agreed without any Argument in 
-Hugh Mac- Mabone's Caſe, this laſt Michaelmas 
Term (the Priſoner's Confederate in this horrid 
Treaſon) that Treaſon committed in Ireland it- 
ſelf by an 154 Commoner, is triable in this Court 
by this very Statute, (contrary to the ſubitane ex- 
trajudicial Opinion of Dyer, M. 19 C 20 Eliz. 
fol. 360.) reſolved ſince to be no Law: Seeing 
then it hath been thus frequently reſolved hereto- 
fore, and in Caſe of the Treaſons now in queſti- 
on this very laſt Term without any Scruple; 
That an Iriſh Commoner committing Treaſon in 
Ireland, and brought over from thence hither againſt 
bis Will, is triable in this Court by a Middleſex 
wry; there is no Doubt at all of the firſt Que- 
ion, but that this Statute extends to T reaſons 
committed in Jreland by Irijþ Commoners, and 
the Doubt (if there be any) will reſt meerly in 
the ſecond Point, which I am already arrived at; 
namely, f LY 
Whether this Af extends to Treaſons perpetrated 
#n Ireland by Iriſh Peers, as well as by Iriſh Com- 
moners ? And under Correction, I conceive, with 


— 


much Clearneſs, that it doth, for theſe enſuing 


Reaſons. i 
1. From the Generality and Univerſality of 
the Act itſelf; wherein I ſhall obſerve a four. fold 
Univerſality, which ſupplies me with four unde- 
niable Arguments, to prove Jriſþ Peers within 
this Law, as well as Iriſb Commoners. : 
The firſt, is a Univerſality of the Kinds of 
Offences ſpecified in the Act, in theſe general 
Terms ; all manner of Offences being already 
made or declared, or hereafter to be made or de- 
clared by any the Laws or Statutes of this Realm, 
to be Treaſons, Miſprifion of Treaſons, or Conceal- 
ment of Treaſons, done or perpetrated out of this 


* See Mr. St. John's Argument againſt the Earl of Strafford, in Ru/hwwert}'s Strafford"s Trial. P. Eg4. 


+ See Coot's 3 Inftit. p. 34 


is. 


N D 1 X. 

Realm of England, fball be enquired of by ihe 
King's Chis of his Bench, &c. Now * ge- 
neral Words, All manner of. „ Oc; 
muſt neceffarity extend to all manner of Trea- 
ſons perpetrated or committed out of this Realm 
by Peers as well as Commonets ; to this Trea- 
ſons of the Lord Magwire, as well as to the 
Treaſons of Mat-Mabone, Eſq; they being the 
ſelf-ſame Treaſons in Subſtance, and a manner of 
Treaſons ſpecially made and declared by the Laws 
of this Realm, ſince there are no reſtrictive 
Words to confine theſe general Clauſes of Trea- 
ſons only to Commoners, and no expreſs Excep- 
tion for the Offences or Treaſons of 1rifþ Peers 
to be fotind within the Statute; elſe there would 
be a Repugnance and Contradiction between the 
Text and the Gloſs, and this general ſhould be 
turned into a ſpecifical in reſpett of the Traitors 
offending : Therefore this general Clauſe extend- 
ing to all Treaſons whiatſoever done or perpe- 
trated out of the Realm, muſt neceſſarily extend 
to the Treaſons of all 1:5 Peers as well as Com- 
mons; and ſo both of them, by the Words and 


Intention of this Law, ſhall be triable in this 


” 


Court. 
The ſecond is, & Univerſality of Time. All 
manner of Offences already made or declared, or 
hereafter to be made or declared, Treaſon, &c. 
done, perpetrated, or committed, or to 
be done, perpetrated, 02 committed, a! 
be enquired of by the King's Fuſtices of the 
Bench, &c. which extends to all former Trea- 
ſons done out of the Realm at any Time be- 
fore the making, and to all future Treaſons 
ſince the paſſing of this Act: Now this Univer- 
ſality of Time extends as well to the Treaſons 
of Iriſh Peers as Commoners, to the Treaſons 
of Baron Magwire as well as of Mr. Mac-Ma- 
hone, both being alike Treaſons committed after 
this Act. * i | 9 
The third is a + Univerſality of Place: All man- 
ner of Treaſom done, "perpetrated, or committed out 
of this Realm of England, that is, i am 
Place whatſoever out of . the Realm of England, 
be it in Jreland, Scotland, France, Spain, Ger- 
many, Italy, Barbary, Turky, the Eaſt or H. 
Indies, as was reſolved in Dr. Storie's Caſe, Hil. 
13 Eliz. Dyer 298. b. 2 & 3 Phil, & Mar. 
131, 132. Now this extends generally to all fo- 
reign Treaſons committed by Peers as well as 
Commons, and ſo to the Treaſon of the Priſo- 
ner at the Bar, it being done in Ireland, out of 
— Realm of England, and ſo fully within the 
A . * . | 
The 4th (which is fatal and unanſwerable) is 
a Univerſality of Perſons, coupled her with 
all the three former Generalities in theſe expreſs 
Words: All manner of Offences made Treaſon, 
&c. done, perpetrated, or committed By any 
Perſon o: 8, out of this Realm of Eng- 
land, ſhall be from henceforth enquired of, b:ard 
and determined before the King's Juſtices of bis 
Bench, &c. Now any Perſon o be- 
ing a univerſal Expreſſion, equivalent 4 all man- 
ner of Perſons whatſoever, colleſmtively, or, to all 
and every Perſon whatſoever, diſtributtvely, extends 
to Iriſh Peers, as well as Commoners, yea, to all 
Subjects, of all Ranks whatſoever, within the 


— 
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Compaſs of this Law, in regard of the manner 
of Trial, but ſuch only who are excepted out 
of it by ſpecial Proviſo. Now Trib Peers are 
none of thoſe Perſons excepted, as I ſhall prove 


Anon. 1 0 

That theſe Words, any Perſon or Perſons, ex- 
tend to Peers as well as Commoners, where there 
is no Exception of Peers, is undeniable. 

Firſt, Becauſe a Peer is a Perſon, though of a 
higher Rank or Degree than an ordinary Com- 
moner, or Freeman, and one kind of Perſon in 
Law; therefore within theſe Words, Perſon 
or Perſons. 

Secondly, Becauſe general Laws, made for the 
common good _ of the Realm, and Puniſh- 
ment of the grand Crime of High Treaſon, are 
like to God himſelf, no Reſpecters of Perſons, 
but bind and -puniſh all alike. Therefore any 
Perſon or Perfons, in ſuch a publick Law as this, 
made for the common Good, Safety, and Puniſh- 
ment of the greateſt Treaſons, Evils, muſt ne- 
ceſſarily include all Perſons, Subjects whatſoever, 
and except none, eſpecially the greateſt, whoſe 
Examples and Offences are commonly moſt dan- 

rous and pernicious. | 

Thirdly, In all publick Acts whatſoever, theſe 
Words, any Perſon or Perſons, extend to Peers as 
well as Commoners; and I know no one Prece- 
dent to the contrary. To inſtance in ſome few 
Acts, inſtead of many: In the Statutes of 26 H. 
$. c. 13. and; and 6 E. 6. c. 11. concerning Trea- 
ſons, Any Perſon or Perſons, or any of the King's 
Subjefts, Denizen, or others, that ſhall commit or 
practiſe Treaſon out of the Limits of this Realm, in 
any outward Parts, extend to Peers as well as Com- 
mons; therefore, in this Act of the ſame Nature. 
So in the Statutes of 1 Ed. 6. c. 1. 2 and 3 E. 6. c. 1. 
5 and 6 E. 6. c. 1. and 1 Eliz. c. 2. Fam Perſon 
or Perſons ſhall deprave or revile the moſt bleſſed da- 
craments, of the Book of the Common Prayer, &c. 
In the Statute of 1 £1iz. cap. 1. and alſo of 5 Eliz. 
cap. 1. HF any Perſon or Perſons, &c. ſhall extoll, 
&c. the Power of the Biſhop of Rome, or of his 
See. 13 Eliz. c. 1. Fam Perſon or Perſons ſhall 
. bring in, or put in ure any Bull from the Biſhop of 
Rome, Agnus Dei, Pictures, Croſſes, &c. In the 
Statute of 23 Eliz. c. 2. If any Perſon or Perſons 
ſhall with a malicious Intent ſpeak any falſe or ſe- 
- ditious News of the Queen, &c. In 27 Eliz. c. 2. 
If any Perſon or Perſons ſhall harbour or contribute 
any Money to the Maintenance of any Jeſuits, 
Prieſts, &c. In all theſe Acts, (to pretermit + 
many others) the Words, any Perſon or Perſons, 
extend to Peers as well as Commons, as is re- 
ſolved in the Bodies and Proviſoes of all theſe 
Acts: Yea, in the Statute of 25 E. 3. c. 2. of 
Treaſons (though a moſt penal Law) the Words 
are only, If a Man do compaſs or. imagine the 
Death of the King; If a Man do levy War againſt 
the King in his Realm, &c. If a Man counterfeit 
the King's Broad or Privy-Seal, or his Money, &c. 
Let it hath been reſolved without Diſpute in all 
Times, and ſo agreed by Sir Edward Cook, Inſti- 
tute 3. p. 4, f. That this Word, a Man, ex- 
tends to both Sexes alike, including Women as 
well as Men, Peers as well as Commoners, Lords 
as well as Peaſants; yea all Ranks, Callings, 
Conditions of Men who are Subjects; and that 


Aa, x. 3» Rom. ii. 11. 
+ See 25 H. 8. c. 3, 16, 13. 
3s 4+ 13 Ex. c. 8. 13,14 


$. e. 2. 


See Cook's 3 Inſtit. p. 31. 


3 vi. 9. Col. iii. 28. 1 Pet. i. 17. 
H. 32 H. 8. c. 4, 7, 9, 13. 
Eliz. c. 3. 1 and 2 Phil, and Mar. c. 3. 1 EA. c. 6 


e 
this Word Man, in the ſingular Number only, 
extends to many Men, to any Number of Men 
committing any of theſe Treaſons jointly, as 
well as to a ſingle Man, or Traitor, becauſe it 
is a general Law, made for the Safety of the 
— Perſon, and the Realm. Much more then 
mult am Perſon or Perſons, in this Statute, be- 
ing both in the ſingular and plural Number, and 
in common acceptation, a far more univerſal, ge- 
neral, and comprehenſive Expreſſion than this 
of a Man, in 25 E. 3. c. 2. extend equally to all 
Sorts, Sects, and Degrees of Men, as well as it, 
and ſo to Peers as much as it, and to Peers as 
well as to Commons, as it doth in the Statutes 
of 25 H. 8. c. 22. 26 H. 8. c. 13: 27 H. 8. c. 2. 
33 H. 8. c. 12 and 20. 5j E. 6. c. 11. 1 Mar. c. 6. 
1 and 2 Phil, & Mar. c. 9, 10, 11. 5 Elz. c. + 
13 Eliz. c. 2. 18 Eliz. c. 1. 23 Eliz. c. 1. 27 Elz. 
c. 2. 3 Jac. c. 4. concerning Treaſons. | 

Secondly, My ſecond Argument to prove 1riſs 
Peers within this Statute, is, becauſe Jriſb Com- 
mons are within its Verge, even fot Treaſons 
committed in Jreland, as hath been adjudged in 
the fore - cited Caſes of Orourk, Sir Fobn Perret, 
and Mac- Aſabone: For Laws and Law-givers 
being no Reſpecters of Perſons, where the Of- 
fences be the ſame, and there being no Clauſe, 
Word, or Syllable in this Statute extending to 
Iriſh Commoners Treaſons, but which doth, may; 
and ought, by the ſelf-ſame Juſtice, Reaſon, 
and Equity, to extend to the Treaſons of Irifþ 
Peers, (this Statute making no Diſtinction be- 
tween the one and the other) and the Commons 
of Ireland having as abſolute a Right and Inhe- 
ritance in their native Privilege of being tried, by 
their Peers in Ireland, (which yet is taken away 
by this Act in Caſe of Treaſon) as the Pee 
Ireland have in their Peerage (to be tried there 
by their Iriſb Peers :) We muſt not, yea we can- 
not, in Point of Juſtice, diſtinguiſh between the 
one and the other, where the Law itſelf makes 
no Diſtinction: Therefore, ſince the 1riþþ Com- 
monet is undoubtedly within the Words and 
Scope of this Act, to be tried at this Bar, by a 
Middleſex Jury, the  Iriſþ Peer (unleſs we will 
judge with Reſpect of Perſons, and coin a Di- 
ſtinction not warranted by this Act) muſt be alſo 
tried in the. felf-fame Manner. The Law is the 
ſame, the Crime is the ſame, both in Magwire's, 
and in Mac-Mahones Caſes; therefore the Trial, 
and Judgment too, muſt, in Law and Reaſon, 
be the ſame in both. . Fl 

Thirdly, It will be granted me, without Dif- 
pute, That if an Iriſb Peer commit Treaſon in 
any foreign Parts, out of England and Heland, 
as in Spain, France, Flanders, Italy or Germany, 
he ſhall be tried in this Court, by an ordinary 
Jury, if Freeholders, and not by his Peers in 
Ireland, by vertue of this Act. Nay, if he com- 
mit Treaſon in Ireland, and fly into England, he 
may, and ſhall be tried for that very Treaſon, 
by an ordinary Jury, at this Bar; 5 becauſe by 
flying his Country, and a legal Trial there, he 
hath outed himſelf of the Benefit of his Peers. 
Therefore it extends to riß Peers, even for 
Treaſons done in Ireland, elſe they could not be 
triable here in any of theſe Caſes, which are 
granted on all Hands to be Law. yp 


* 


5 Bliz. e. 9, 14. 16, 21, 22, 23. 8 lx. c. 2, 
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Fourthly, It is evident by the Proviſo in this 
Act, that Engi;h Peers committing any manner 
of Treaſons out of this Realm, are triable for 
it in England, by vertue of this Law, as well as 
Engliſh Commoners, though they were not fo by 
the Common Law. Therefore Iriſb Peers com- 
mitting Treaſons, ſhall be within it likewiſe, and 
. ſo triable here as well as 11: Commons, elſe they 
ſhould be in far better Condition than Exgliſb 
or Scotiſh Peers, and quite exempted ont of this 
Act. Now the ſame Words that bring Eng- 
4% Peers within this Law, muſt of Neceſſi 
hook in Iriſb Peers too, there being no Clauſe 
which exempts or includes the one more than 
the other. | 
Fifthly, The very Letter, Intent, and Scope 
of this Act (as appears by the Body of it, and 
likewiſe by the Statutes of 26 H. 8. c. 13. and 
and 6 E. 6. c. 11. to the ſame Effet) was, to 
ake all Treaſons done or committed out of 
England, any Perſon or Perſons whatſoever, 
iable by En either before the Juſtices in 
this Court, or * before ſpecial Commiſſioners in 
ſome other Counties; but to be ſtill triable with- 
in this Realm, as the Words ( All manner of 
Treaſons bereafter to be done, perpetrated, or com- 
mitted by any Perſon or Perſons, out of the Realm 
of England, foal! be from henceforth enquired 
of, heard, and determined before the King's Fuſti- 
ces of his Bench, &c.) clearly reſolve in direct 
Terms: Therefore to make the Treaſons of Iriſb 
Peers committed in Ireland; or elſewhere, triable 
here in England, as well as the Treaſons of Eng- 
Peers, or Jrifþ Commoners. And to fend 
m back into Ireland, to be there tried by their 
5 when once they are here in Priſon, and in- 
in this Court, by exempting them out of 
this Act, contrary to the very Letter and Intent 
of the Law, is to run Point-blank againſt the 
very Words and Meaning of this Law, and the 
Law- makers: Therefore he muſt, by this Act, be 
tried at this Bar, and that by an ordinary Jury 
only, as I ſhall prove anon. | 
Sixchly, The very Scope and fole Purport of 
this AR, is not to make new Treaſons, or Trai- 
tors, which were none before, but to bring real 
Traitors only, for Treafons formerly made, or 
hereafter to be made and declared Treaſons- by 
the Laws and Statutes of this Realm, to exem- 
lary Puniſhment in this Kingdom, for the Peace 
and Preferyation of the King, Realm, and the 
better Execution of Juſtice (the very Life of 
Laws) upon Delinquents only of the higheſt 
Rank, for the moſt tranſcendent Crimes of High 
Treaſons, or Miſpriſion, or Concealments of 
Treaſons, not for Felonies, or Petit Treaſons; 
which Conſideration muſt neceſſarily induce us, 
for the common Good, to give it the largeſt, 
fulleſt, and moſt equitable Conſtruction that may 
be. Thus the Judges, in former op _have 
always interpreted it, as appears by hl, 
298. Cools 5 Rep. Calvins s Caſe, f. 23. a. his firſt 
Inſtitut. on Liteon, f. 26. his third Ioftitur: 
p. 24. and in Orovrk's Caſe, wherein the Judges 
reſolved, Firſt, That the Statute of 1 Mar. Seſſ. 1. 
repealing all former Treaſons, but thoſe within 
25 E. 3. and of 1 and 2 Phil. and Mar. c. 10. 


* See 26 H. 8. c. 13. 
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Strafford's Attainder, in Ruſbworth, Vol. 8. p. 698. 
Mat. Paris, Au. 1230. Mr. Cambier's Ireland, 
156, 157, 158, 159, 169, 
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enacting, That all Trials hereafter to be bad fo 
any Treaſon; ſhall be bad and uſed only according 


o the due Courſe of the Common Law of this Realm, 


and not otherwiſe, extends not tb the taking away 
of foreign Treaſons, or their Trials; by this Law. 
And in OrourF's Caſe, ny extended it by Equi- 
ty, beyond, and in ſome ſort; againſt the Letter 
of the Law itſelf ; for he ſtanding mute, and re- 
fuſing his Trial, was thereupon condemn'd and 
executed for a Treaſon committed by him in Jre- 
land, thc@gh the Words of the Statute are; The 
Treaſen ſhall be enquired of, heard, and determined 
before the Juſtices of the King*s-Bench, by good and 
lawful Men of the ſame Shirez where the ſaid Bench 
ſhall fit ; and the Act ſpeaks nothing at all of 
ſtanding mute. But this being a publick Law for 
the common Good, to bring Traitors only to 
their Trial and juſt Puniſhment, his Refuſal to 
put himſelf upon his Trial, was adjudged to be 
a Determination and Conviction of his Treaſons 
within the Act; elſe any Traitor, by ſtanding 
mute, might evade and fruſtrate this good Law. 
If then this Statute may thus be conftrued by 
Equity, and dilated beyond the Words, to one 
who ſtands mute, for a Treaſon done in Ireland; 
much more may it be extended to a Treaſon by 
an Jriſþ Peer, who is fully within the Words and 

Intent of it, as I have already manifeſted * And 
it would be a moſt pernicious Gloſs which ſhould 
either elude or aulliſy this beneficial publick Law. 

Seventhly, It is clearly reſolved in and by our 
Parliaments, 13 E. 1. Proem. 13 E. 1. of Statute 
Merchants, 21 E. 3. rot. parl. n. 67. in the Sta- 
tute of 5 H. 5. ch. 6. and in divers of our Law 
Books, + That As of Parliament made in England, 
wherein Ireland is either ſpecially named, or ge- 
erally and neceſſarily included, do bind thoſe in 
Ireland, both Commoners or Peers alike. This 
therefore being ſuch a Law, extending and bind- 
ing thoſe in Ireland, as hath been reſolved in the 
fore-cited Cafes, it muſt certainly bind both the 
Peers and Commons of Ireland, to a Trial at this 
Bar, for Treafons done in Treland,w hen the King 
and Kingdom deem it neceſſary or expedient to 
try them here in England. 

Eighthly, The Proviſo in this AR, for Trial 
of Treaſons done out of this Realm, by Peers 
within the ſame, extends only in - poſitive Terms 
to Peers of this Realm of England, becauſe they 
only are Peers within England, and ſo only triable 
by their Peers, for foreign Treaſons within the 
fame, not to Peers of Ireland, who are*no Peers 
at all, nor triable by their Peers within this 
Realm of England; therefore this Proviſo ex- 
tending only to Peers of this Realm, excludes all 
other foreign Peers, whether Iriſh or Scots, from 
any Trial by their Peers in England, for T 
acted out of it. ny; 

Ninthly, There is very great Reaſon na- 
tural Iriſb Peers and Barons ſhould be within the 
Compaſs of this Law as well as Commoners, and 
rather they than arty other foreign Peers; be- 
cauſe, as our 5 Hiſtorians, the Iiſb Annals, Sta- 


tutes, and our Records do teſtify, ever fince 


their Conqueſt by King Henry the Second, and 
Submiſſion to the Kings of England, they have 
frequently (almoſt every Year,) in moſt King's 
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Reigns, broken forth into private, petit, or ge- 
neral Rebellions and Inſurrections againſt the 
Engliſh, (as I could inſtance in ſundry Particulars) 
in which Rebellions I commonly find a Magwire, 
a Mac- Mahen, and Oneal, in the Van, as Ring- 
leaders of all the reſt, as they were in this laſt 
Rebellion, wherein moſt of the native Iriſb Peers 
and greateſt Septs, have been deeply engaged, 
as principal Conſpirators. Among other Rebel- 
lions I find in Story, and (which is more authen- 


(but ſeven Years before this Law ;) That Gerald 
kitz-Gerald, Earl of Kyldare, the Earl of Deſ- 
mond, with divers others of the Iriſb Peers and 
Gentry, conſpiring together to extirpate the Exg- 
Ii, and deprive the King of his Sovereignty 
in Ireland, did fend to the French King, the 
Emperor, and Biſhop of Rome, for Aid and Aſ- 
ſiſtance for taking the ſame Land out of the 
King's and Exgliſʒ Poſſeſſions; and thereupon, 
with Banners diſplay'd, and great Forces, trai- 
terouſly invaded the King's Dominions there, 
beſieged the City and Caſtle of Dublin, murder'd 
the King's good Subjects, who withſtood them, 
and reſiſted the King's Forces ſent from hence, 
Sc. for which they were all, by this Act, attaint- 
ed of High Treaſon. The like general Rebel- 
lions have there broke forth ſundry Times, both 
before and ſince that Act, but none ſo generally, 
dangerouſly, and bloodily, as this for which the 
Priſoner at the Bar ſtands indicted. The Trea- 
ſons therefore, in Ireland, being commonly fo 
frequent, ſo general, wherein moſt of the native 
Iriſþ Peers (and ſome of the Exgliſb Extraction 
too) were uſually chief Actors; there was very 
great Reaſon, Policy, and Juſtice too, why ſuch 
a Law as this ſhould be made to reach to Ireland, 
and why, in ſuch Caſes as theſe, (Rebellions there 
being ſo univerſal, and moſt of the Iriſb Nobility 
Conſpirators, and Parties in them) that theſe Peers, 
and the chiefeſt Conſpirators, when ſurprized, 
ſhould be preſently ſent over from thence into 
England, and tried there for their Treaſons. 

Firſt, To ſecure their Perſons from Eſcapes 
and Reſcues, which might be there more eaſi! 
procured, eſpecially when and where the Jr; 
Rebels are Maſters of the Field; as the Statute 
of 17 H. 7. in Ireland, c. 14. reſolves. | 

Secondly, To avoid a + Failure of Juſtice there, 
when by reaſon of the many ri Peers there 
out in actual Rebellion, or by means of Al- 
liance of moſt other Peers to them, or of the 
Flight of other thence, or the Employment of 
them in Service, or Places of Truſt, or by rea- 
ſon of the Interpoſition of the Rebels Forces 
between them and the Place of their Trial there, 
a competent Number of indifferent Irijþ Peers, 
for a ſpeedy_ Trial, cannot be aſſembled with 
Safety or Conveniency in Ireland, to try a rebel- 
lious Traitor by his Peers there; which obvious 
Defects are all ſupply'd by this Act. 

Thirdly, To prevent all Partiality and Inju- 
ſtice in ſuch Caſes, which might happen in Trials 
by Peers in Treland, either by Conſanguinity, or 
Alliance of the Peer to be tried to the Iriſb Peers 


See 1 E. 3. rot. parl. n. 

+ Upon | 
and Parliaments of Ireland, Cook's 4 Inft. p. 352. 
le&ions, Vol. 8. p. 696, 698. 


5,6. 6 E z. n 11. 6 Z. z. Parl. 2. n. 3. 
which Ground Writs of Error lie in the King's-Bench in England, to reverſe erroneous Jud 
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who are to try him, or by Confederacy of the. 
Triers in the ſame Treaſon with the Party tried; 
or through Fear of Miſchief or Revenge upon 
the Triers, Jury, Witneſſes, and Judges, by the 
tried Rebel's Friends, Kindred, and Confede- 
rates, in caſe he ſhould be condemn'd by them, 
and executed (none being ſo vindiftive and 
bloody in this kind as the Iriſb.) Upon all which 


weighty Reaſons, there was a ſpecial Cauſe, Why, 


both in Juſtice, Policy, and Prudence, all i 
Peers, who by publick Rebellion commit High 
Treaſon in Jreland, ſhould be ſent over and tried 
here by ordinary Juries, to prevent the forenamed 
Miſchiefs and Failure of Juſtice, and bring them 
to condign Puniſhment. Now in this Caſe here 


in Judgment at the Bar, all theſe recited Reaſons 


hold: For, Firſt, moſt of the Iriſb Peers were 
in actual Rebellion when the Priſoner was ſent 
over; moſt of the Enghſb and Proteſtant Iriſb 
Peers there, either murder'd, or forced to 
thence, or ſo diſperſed and employ'd, that they 
could not aſſemble a competent Number of in- 
different Peers to any Place; with Conveniency; 
to try him in Ireland. Secondly, the Enemies, 
and 1rifþ Rebels, were then Maſters of the Field 
in moſt Places, the Priſoner in Danger to be reſ- 
cued by Force from them, or by Treachery * 
likely for to eſcape out of their Hands, and the 
Times fo troubleſome, as would admit no Lei- 
ſure for ſuch a Trial. Thirdly, moſt of the Ii 
were ally'd to Magwire, or engaged with bim in 
the ſelf-ſame Treaſon and Rebellion; and fo nei- 
ther in Law, Juſtice, or Prudence, fit or indiffe- 
rent Perſons to paſs upon his Trial in this Caſe 
of moſt publick Concernment. Fourthly, the 
Judges, Witneſſes, and Peers, that ſhould try 
him there, would have been in extream Peril of 
their Lives, and of exemplary publick Revenges 
from their Confederate Rebels, who threaten'd . 
Revenge, as appears by Mac-Mabon's Speech 
( Magwire's Confederate) to the Juſtices upon his 
firſt Examination: I am now (faid he) in your 
Hands, and you may do with me what you pleaſe : 
But J am fure within Days J ſhall 
be z and by like Words of Revenge 
uſed by Omen Oneil in Flanders, fo ſoon as he heard 
Maguire was apprehended. Fifthly, H he ſhould 
now be ſent back from hence into Ireland, to be 
tried; the Rebels, and his Party, are there fo - 
D that ſcarce any Witneſſes, nor 
rs, nor Judges either, would or durft there 
to appear openly againſt him; or elſe ſuch Means 
would be made to delay or elude his Trial and 
Execution, that by ſome Device or other, there 
would, queſtionleſs, be a Failure of Juſtice againſt 
him. Therefore, for all theſe weighty Reaſons, 
he may, and ought, by all Rules of Policy, 
Equity, and Juſtice, to be arraign'd and tried 
only at this Bar, by vertue of this Act, which 
ſo clearly extends unto him; That ſo the Blood 
of S above One Hundred and Fifty Thouſand inno- 
cent Proteſtants, ſhed in Ireland, in leſs” than four 
Months Space, by means of this Rebellion, which 
cries aloud to Heaven and Earth for Revenge 
ye this great Contriver and Arch- promoter 
it, may not go unrevenged in a way of pub- 


7 R. 2. N. 4+ 13 K. 2. N. 2. 


ts in the Courts 


Mr. St. John's Argument at Law againſt Strafford, in Ruſbrworth's Col- 


$ Dr. Jenes, and other printed Relations concerning the 47% Rebellion. 
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lick Juſtice, to our eternal Infamy. I have quite 
done with the ſecond and main Queſtion, and 
proved an Jriſh Peer to be within the Statute, as 
well as an 1rþ Commoner. | 
- I ſhall now proceed to the laſt Point, ariſing 
from the Manner of this Plea, that he may be 
tried by his Peers, not expreſſing where or how, 
and intimating that he would be ſo tried here in 
England. It is briefly this : Admitting an Iriſh 
Peer to be triable in England for @ Treaſon com- 
mitted by him in Ireland, whether this doth not 
inevitably out him of his Trial by Iriſh Peers, and 
ſubje him to a Trial at this Bar by an ordinary 
Fury, as well as an Iriſh Commoner ? And 1 con- 
ceive without any Scruple, affirmatively, that it 
doth, for theſe undeniable Reaſons : 
1. Becauſe Iriſh Peers are Peers only in Jre- 
land, not in England; and ceaſe to be ſuch in 
Judgment of Law ſo ſoon as ever they arrive in 
England, both perſonally in themſelves, and re- 
latively to others, being here in Judgment but 
mere Eſquires, not Lords, and are to be ſued 
as ſuch, not as Lords or Peers, even as Peers of 
Scotland, France, or Spain are, as is reſolved 
and adjudged 11 E. 3. Fitzb. N. Br. 473. 8 R. 2. 
Proceſs, Fitzh. 224. 20 E. 4.6. Brook, Noſme de 
Dignity, 49 M. 19 & 20 Eliz. Dyer 360. b. Cook's 
7 Rep. f. 15, 16, Calvin's Caſe, Co. g Rep. f. 117. 
the Lord Sancher's Caſe in Point, and Cook's 3 In- 
fit. p. 30. The Priſoner then being no Peer in 
England, it is impoſſible that he ſhould be tried 
in England by his Peers. | 
2. Becauſe no ſuch way of Trial was ever yet 
heard of in any Age, of any Iriſb or other fo- 
reign Peer, tried here in England, either by En- 
gliſh Peers, or by his Iriſb or foreign Peers; there- 
fore ſuch a Trial ſhall not, nor can be had or 
admitted now. rk 
3. Becauſe neither the King's Bench, nor the 
Commiſſioners before whom the Statute limits 
theſe foreign Treaſons to be tried, nor yet the 
High Steward of England (if any ſuch ſhould be 
created) have any Power or Juriſdiction to ſum- 
mon a Jury of Peers out of Ireland to appear be- 
fore them here in England upon ſuch a Trial as 


this; neither are the Peers of Ireland bound by + 


any Law to. appear or attend as Peers on any 


ſuch Service or Trial here, being Peers, and 


bound to ſerve as Peers (which their Patents ex- 
preſs) only in Ireland, and no Peers here: There- 
fore a Trial by his Iriſb Peers here in England, 
is an Impoſſibility, as well as an Illegality. 

4. Admit a Jury of Peers might be ſummoned 
and ſent from thence, yet it would be a great 
Delay of Juſtice, it requiring a long Time to 


procure a full Appearance of Peers thence ; yea, - 


a betraying of Ireland to the Rebels at this in- 
ſtant, to ſend for ſo many Proteſtant indifferent 
Peers now from thence as might ſerve to try him 
here. Moreover, it would be an infinite Ex- 
pence, Charge, Trouble, beſides the Danger by 
Sea, to ſummon a Jury of Peers from thence; and 
if they failed to appear in England upon Sum- 
mons, as is probable they would, and lawfully 
might, they being not bound to it by any Law, 
and ſo no Fine certain to be ſet upon them for 
not appearing, nor legal Means of Coercion to 
compel them to come over upon ſuch a Trial, 
there ſhould be a Failure of Juſtice for want of 
ſuch a Peerage: And therefore no ſuch Trial 
may or can be expected, which would elude and 
null this Law. 


* 


ND I X. 


5. This Statute directs the Trial of foreign 
Treaſons in expreſs Terms, to be before the 
Judges in the King's-Bench, or the Commiſfioners ap- 
pointed by the King in any County of this Realm. 
Now no Trial by Englifh or Iriſh Peers was ever 
heard of either in the King's-Bench, or before 
ſuch Commiſſioners; but it always hath been, 
and ought to be, either in the Houſe of Peers in 
Parliament, or before the Lord High Steward of 
England, as all former Precedents accord; and 
15 E.-3.c.2. 1 H. 4. 1. 10 E. 4. 6. b. 13 Hl. 8. 
12. Brook Treaſon, 29, 33. Cook's 3 Inſtitute, c. 1. 
& 2. p. 28, 29, 30. 4 E. 3. rot. Parl. u. 1. 30 E. 
3. rot. Parl. u. 21 to 31. 34. 7 K. 2. u. 15 to 24. 
10 R. 2. u. 6 to 18. 11, 3. 2. u. 6, 7. 14 KR. 2. 
n. 14. 21 K. 2. n. 12 to 17. & Placita Corone 
coram Dom. Rege in Parl. u. 1 to 20. 1H. 4. 
Plac. Coronæ in Parl. n. 1 to 11. Walſingham Hiſt. 
Ang. Þ: 402. 2 H. 4. u. 30,31. 5 H. 4. rot. Parl. 
n. 12, reſolve. Therefore no Trial can be in 
this Caſe by Peers, either in this Court, or be- 
fore Commiſſioners, by vertue of this Act, or 
any other Law. 

6. This Statute is introductive of a new way 
of trying foreign Treaſons, done out of this 
Realm, by a Jury within Exgland; which by the 
Rules of the Common Law could neither inquire 
nor take notice of any Treaſons or Matters com- 
mitted, perpetrated, or acted beyond - the Seas, 
is evident by the Prologue of this Act, the Sta- 
tutes of 26 H. 8. c. 13. 5E.6.c. 11 M.2& 3. 
E. 1. Coram Rege Rot. 56. Hereford. M. 2 E. 2. 
Fitzh. Obligation 15. & Ulagary 18. Tr. 8 E. 2. 
Fitab. Teſtament. 6. 6 E. 3. F. 17, 18. 27 A/. 43. 
41 E. 3. 19. 48 E. 3. 2, 3. 20 H. 6. 28, 44. 15 
E. 4. 14, 15. 20. E. 4. Perkins, SeR. 121. 494. 
737. Cook 4 Iuſtit. c. 17. 1 Inftit. f. 74. Stamford 
J. 2. c. 14. Cook 2 Rep. 49. a. Long & Pecock's 
Caſe, 5 Rep. f. 107. a. 3 Iuſtit. f. 48, 49. Where- 
upon it altering the Common Law in this Parti- 
cular, it outs all former Doubts, and moſt punctu- 
ally preſcribes all the Particulars and Appurte- 
nances belonging to the Trial of them, from 
which there neither may nor can be any Vari- 
ation by Law. 

Firſt, it appoints the Place where they ſhall 
be tried, _ | ; 
1. In general, within this Realm of England. 

2. In particular, either in the King's-Bench, 
wherever it fits, or in ſuch County as the King by 
his Commiſſioners ſhall aſſign. 2. The Judges be- 
fore whom the Trial ſhall be are thus particular- 


ly deſcribed, The Juſtices of the King's-Bench, or 


ſuch, Commiſſioners as the King ſball appeint under 
the Great Seal, | 

3. The Jurymen by whom they ſhall be tried 
are thus defined in Terminis in the Act, By good 
and lawful Men (not Peers or Commons of Ire- 
land) of the ſame Shire, where tbe ſaid Bench 
of the King ſhall fit, if the Trial ſhall be in the 
King's-Bench ; and if before Commiſſioners aſſign- 
ed by the King in any ſhire of the Realm, then- by 
the good and lawful Men of the ſame Shire 
where the Commiſſioners fit ; which is doubled (like 
Pharaoh's Dream) to make it more certain: and 


likewiſe preciſely enacted by the Statutes of 26 


H. 8:c.13.& 5&6 E. 6. c. 11. in purſuance of 
this Act. . 

4 _— 1 Ti Trial ſhall be is thus 
punctually ſpecihed ; In ſuch Manner and 
Form, to all Intents and Purpoſes, 4% 
ſuch Treaſons, & c. bad been done, perpeirated, 


and 
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and committed within the ſame * Shire where they 
Hall be ſo inquired, heard, and determined, as is 
dforeſaid: Which laſt Words (with the very like 
in the Statutes of 26 H. 8. c. 13.&5 E. 6. c. 11, 
extending to our Caſe) put an end to the Point 
in Queſtion; for if the Lord Mag wire now at 
the Bar had committed the Treaſons for which 
he is now indicted in Weſtminſter, there is\no 
Doubt nor Scruple of it, but he ſhould have been 
tried by a Jury of Middleſex, notwithſtanding his 
Peerage in Ireland; and he could neither have 
pleaded nor demanded his Peerage, as is reſolved 
expreſly in Calvin's Caſe, C. 7 Rep. F. 15, 16. and 
in the Lord Sanchiar's Cale, Cook's 9 Rep. f: 117. 
who was tried and condemned by an ordinary 
Jury, for ſuborning Carke! to murther Turner 
with a Piſtol in Zng/and, though a Peer of Scot- 
land, becauſe he was here no Peer; and the fore- 
cited Books are expreſs, that the ſame Law bolds in 
caſe of & Peer of Ireland. Since then this Law 
expreſly enacts, That the Trial of all foreigu Trea- 
fans ſhall be by good and lawful Meu of the ſame 
Shire where the King*s-Bench Hall fit, in ſuth Man- 
ner and Form, tu all Jntents and ]Purpoſes, 
as if the ſame Treaſons bad been committed 
here in Middleſex where the King's-Bench fits ; 
there neither may nor can be any other Form of 
Trial for the Priſoner, nor in any other Place, 
nor befote any other Judges, nor by any other 
Jury, but ſuch as this Statute hath punctually 
defined, and that is by a Jury of Middleſex, to 
all Intents and {Purpoſes as if the Treaſons 
for which the Priſoner ſtands enditied had been 
plotted and executed in Middleſex. Therefore 
to admit him to a Trial by 1riſþ Peers, and not 
by good and lawful Men of Middleſex, or to 
ſend the Priſoner back to Ireland, there to be 
tried by his Peers, is to run quite counter and 
point-blank- agaiaſt this unanfwerable Clauſe of 
the Statute, That be ſhall be tried by good and 
lawful Men of the ſame Shire where the King's- 
Bench ſits, to ail lutents and | Purpoſes as if the 
Treaſons bad been there committed. And had they 
been there committed actually, as they are legal- 
ly by the expreſs Purview of this Law, it could 
never ſo much as be ſcrupled and made a Quere, 
Whether he ſhould be tried by his Iriſb Peers 
here, or ſent over to be tried in Jreland for Trea- 
ſons. ated there, after an Endictment for them 
here found againſt him ? In one Word, Statutes 
which preſcribe new Forms of Trial in ſuch a 
particular way as this Act doth, are like Letters 
of Attorney, or Licenſes of Alienation, + they 
muſt be moſt ftriftly purſued, and not varied from 
in the leaſt Punctilio; as was reſolved by all the 
Judges of England, Hill. 21 Jac. in the Caſe of 
Penal Laws, Co. 7 Rep. F. 36, 37. Therefore no 
other Form of Trial ought to be admitted in this 
Caſe than what the Statute preſcribes, and that is 
only by gaed and lawful Men of Middleſex, not 
by Jriſb Peers. 

7. The Proviſo in this Act puts a Period to 
this Caſe: 1 

Provided always, That if any the Peers of this 
Realm ſhall happen to be endifted of any ſuch Trea- 


ſons, or , other Offences aforeſaid, by Authority of 


ibis Aft, that then after ſuch Endiftment they ſball 
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have their Trial by their Peers, in ſuch like manner 
as bath been heretofore accuſtomed. 

From whence 1 ſhall obſerve theſe five Parti- 
culars : 

1, That Treaſons committed by Engliſþ Peers 
in foreign Parts are triable here in England, with- 
in the very Body and Purview of this Law. 
Therefore by the ſelf-fame Reaſon, Law, and 
Juſtice, Treaſons committed out of this Realm 
in Feland even by 1riſþ Peers, are triable in Eng- 
land by this Act, elſe 1r;þ Peers ſhould be quite 
out of this Act, and in better Condition than 
Engliſh or any 1riſþ Commoners, who are clearly 
adjudged within it. 

2. That Trial by Peers is ſaved by this Pro- 
viſo only to the Peers of this Realm; which both 
in the Prologue and Body of this Act is expreſly 
ſtiled This Realm of England. But the Peers of 
Ireland are no || Peers at all of this Realm of 
England, as is reſolved in 11 9 Brief 473. 
20 E. 4. 4. Co. 7 Rep. f. 15, 16. & g Rep. Lord 
Sanchar's Caſe, f. 117. Co. 3 Inft. p. 30. & Dyer 
F. 360. b. Therefore no ways within the Compaſs, 
Words, or Reaſon of this Proviſo, but clearly 
ſecluded out of it, and ſo not triable by their 
Peers. And this Statute preſcribing a new Way 
of Trial for foreign Treaſons, not triable here 
by Peers before, had excluded all Engliſh Peers 
from Trial by their Peers, by the Body of the 
Law, as ſome conceive, had it not been ſaved to 
them by this ſpecial Proviſo: Therefore certainly 
Iriſh Peers, who are not provided for at all, and 
no Peers in England, mult neceſſarily be excluded 
from their Peerage by it upon their Trial here. 

3. The Reaſon why this Law doth ſave the 
Trial by Peers to Peers of this Realm only, and 
to no others (which as ſome conceived was not 
ſaved to them in Caſes of foreign Treaſons by 
the Statute of 26 H. 8. c. 13. as appears by the 
Lord Graye's Caſe hereafter cited) makes an end 
of the Caſe in Queſtion, becauſe Peers of the 
Realm of England are Peers in every Shire and 
County of England. Therefore by the Great 
Charter of England, and all other Acts confirm 
ing it, and the Common Law itſelf, they ought 
to be tried only by their Peers within all Coun- 
ties and Places of England: But Iriſh, Scotch, and 
foreign-Peers, are no Peers in any County of 
England, as the forecited Books reſolve. Now 
this Statute enacting all foreign Treaſons to be 
triable not in 2 or any other his Majeſty's 
Dominions, but in England only, it was neceſ- 
ſary and convenient by this ſpecial Proviſo to ſave 
the Trial by Peers to all Egli Peers to be tried 
for foreign Treaſons only in England, according 
to q Magna Charta and the Common Law, being 
their Birthright, becauſe they are actual Peers in 
all Places of England, and may have Exgliſß Peers 
enough at hand to try them without Delay upon 
all Occaſions. But J1riþ and other Peers being 
no Peers at all in England, and it being a thing 
improper to try them by Exgliſʒ Peers, being no 
— Peers to them, and a thing impoſſible to try 


them here by Lriſb, or any other foreign Peers, 


for the Reaſons formerly alledged, and this Sta- 
tute confining the Trials within it only to Eng- 
land, it had been a direct Contradiction and Ab- 


ce Dyer f. 31, 232, 298, 360. Coot's 7 Rep. f. 23. 11 Rep. f. 65. 
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furdity to provide, that theſe foreign Peers ſhould 
be tried here by their foreign Peers for Treaſons, 
and not by an ordinary Jury, becauſe they are 
neither Peers themſelves in England, nor others 
who ſhould come hither from Ireland, or other 
foreign Parts, who loſe their foreign Peerage, 
as ſoon as they ſet foot on Engliſh Ground; with 
relation unto England, where their Peerage pre- 
ſently ceaſeth. | | 

4. The Statute is, That the Trial for ſuch Trea- 
ons, &c. ſhall be in ſuch Manner and Form to all 
Intents and Purpoſes as if they bad been committed 
in England. Now if Englſb Peers commit Trea- 
ſon in England, they ſhall by the Statute of Mag- 
na Charta, tap. 29. (yea by King Jobn's Charter, 
and by the Common Law long before, as Sir 
Edwnrd Cook proves in his Commentary upon it, 
and I have at large demonſtrated in my * Plea 
for the Lords and Houſe of Peers) be tried only by 
their Peers, and not by any ordinary Jury, by 
Enghſþ but not Iriſh Peers, as I have formerly 

roved. Therefore the Ground of ſaving Trial 
y Peers to Peers of England by this Act, is an 
unanſwerable Argument to deny ſuch a Trial 
_ to any Peers of Ireland by Iriſh or Engliſh 

eers. a 

5. The laſt Words of this Proviſo determine 
the Caſe in Queſtion without more Diſpute : 
Provided always, That if any Peers of this Realm 
happen to be indifted of any ſuch Treaſons aforeſaid 
by Authority of this Af, they ſhall have ſuch Trial 
by their Peers, in ſuch like manner as hath been 
heretofoze accuſtomed. It being always the 
Cuſtom of England, + fince Magna Charta, and 
long before, in Caſes F Treaſons at the King's Suit, 
to try all Engliſh Peers in England only by their 
Peers, and ſuch a Privilege as f| Sir Edward Cook 
holds, they cannot wate if they would, as it was 
adjudged in the Lord Dacre's Caſe, Paſ. 28 H. 8. 
and ſince in the Earl of Caſtlehaven's Caſe, 7 Car. 
But on the other ſide it is moſt certain, that it 
hath never been accuſt omed heretofore, that 
Iriſb or any other foreign Peers ſhould be tried 
for any Treaſons here committed by Engliſh, 
Iriſh, or any other foreign Country Peers within 
the Realm of England; nay, no one Precedent of 
this kind was ever heard of; and it is an im- 
poſſible thing in Point of Law, as I have pro- 
ved: Therefore no ſuch Trial by any Peers can 
be once thought of or imagined for the Priſoner 
or any other Peer of Ireland, within the Purview 
or Proviſo of this Act. 

6. I ſhall add further, ex abundanti, to put this 
Caſe out of all Queſtion, That I have made ſome 
curſory Search into moſt of the Iriſd Annals, 
Hiſtories, Antiquities, Statutes, upon this Oc- 
caſion (and I ſhould have made a further Inqui- 
fition had I reyes any vacant Hours to do it) 
yet I cannot find ſo much as one Precedent of 
any Iriſt Peer tried in Ireland for Treafon, or 
any other Offence, by his Peers, before this Sta- 
tute of 35 H. 8. and I believe the Priſoner's Coun- 
cil cannot (as indeed they neither did nor could) 
produce one 1 „ of ſuch a Trial there, by 
Peers, before this Law, nor any Act of Parlia- 
ment in that Realm before this Statute concern- 
ing Treaſons, which provides, That Iriſh Peers 


Hall be tried by their Peers, there being no ſuch 


Page 202 to 307. 
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ſon by this Act for an open Rebellion. 


Clauſe, or leaſt Hint thereof, to be foutid ih thè 
Statutes of 18 H. 6. c. 2, 3. 10 H. 7. r. 13. 13 
H. 8. c. I. 28 H. 8. c. 1, 2, 7. which make ſundry 
Offences Treaſons, and extend to and mention 


Iriſh Lows and Rebels by Name, as well as 


Commons; all and every of theſe Acts leaving 


both the Iriſb Peers and Commoners to the ſelt- 


ſame Trial by a Jury. And ſince this Act I 
preſume they cannot produce above one Prece- 
dent (and that a very late one in caſe of Treaſon) 
where an Iriſh Peer was tried by his Peers, and 
it was the Caſe of the L. Slane, much about 20 
Years ſince there tried and acquitted by his Peers 
in Ireland, as I am informed; before which time 
it was then confeſſed by the Judges there, they 
never heard or read of any one ſuch Trial uſed in 
Ireland; and ſince it we have heard of no other 
Trial there by Peers, to ſecond it, but only of 
one Noble Lord (the Lord of Valentiæ, Viſcount 
Norris) there extrajudicially condemned by mere 
Martial Law in a Council of War, even in Times 
of Peace, by the Earl of Strafford, Ann, Dom. 
1635. but not executed, nor tried by his Peers 
in a legal way; all their Peers formerly being 
there either attainted by Act of Parliament, as 
is evident by the Iriſh Statutes of 28 H. 8: c. 1. 
3 & 4 Ph. & Ma. c. 2. 11 El. c. 1. 13 Els. c. 6, 
7. 27 Elix. c. t. 28 Eliz. c. 8, 9. 11 Fac. c. 4. 
2 H. 6. rot. Parl. u. 8. or executed by Martial 
Law, as ſoon as apprehended in the Wars, or elſe 
Nain in actual Rebellion, or pardoned upon their 
Submiſſions, without any Trial for their Trea- 
ſons by their Peers. 

For Attainders of 1rifo Peers, and other Trai- 
tors and Rebels by Act of Parliament in Treland, 
I find the Earl of Kildare, with others, attainted 
for a Treaſon and Rebellion (much like this for 
which the Priſoner ſtands here indicted) in a Par- 
liament held at Dublin in Ireland, 28 H. 8. c. 1. 
Since this, in 11 Eliz. c. x. Shan O Neale, a bloody 
deſperate Rebel, was attainted by Parliament 
after his Death, (being hewn in pieces by the 
Scots) and the Name of O Neale extinguiſhed, it 
being made High Treaſon for any to aſſume that 
Name; and I find a Mac-Mabon and Magwire 
forfeiting Land among other Rebels in that Act; 
which largely ſets forth the Queen's Title to 
Ireland. 27 Eliz. c. 1. James Euſtace, Viſcount 
of Baltinglas, was attainted of High Treaſon for 
a publick Rebellion againſt the Queen. 28 Eliz. 
c. 9. I find John Brown, and near one hundred 
more Jriſhmen, by Name attainted of High Trea- 
In 11 
& 12 Fac. c. 4. I find Hugh Earl of Tyrone 
Earl of Tirconell, Catonengh Mid, / 2 
Mabon, and above 20 more chief 1 Gentlemen, 
attainted of High Treaſon by this Act, for their 


open Rebellions. But for a Trial of any Viso 


Peer for any Treaſon in Ireland by his Peets, I 
can meet with no Precedent as yet, but that of 
the Lord Slane only, and ſhall be glad to be in- 
formed of any other to parallel it. - | 
Indeed in the printed Statute of 2 Elz. c. 1. 
made in Ireland, for reſtoring to the Crown the 
ancient Juriſdiction over the State Ecclefiaſtical 
and Spiritual, and aboliſhing all Power repugnant 
to the ſame, and in the Statute of 2 Eliz. in Ire- 
land, cap. 6. intituled, Au Ad whereby certain 


4+ See my Plea for the Lords and Houſe of Peers, 202, 203 to 30g. where this is largely proved; & p. 424. 
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ces are made High Treaſon, I met with theſe 
two Clauſes concerning the Trial of 15/5 Peers 
for Treaſons only within theſe Acts. And if 
« jt ſhall fortune that any Peer of this Realm 
« ſhall happen to be indicted of and for any Of- 
« fence that is made Premunire or Treaſon by 
« this Act, that then the ſame Peer or Peers ſo 
« being indicted, ſhall be put to anſwer for every 
« ſuch Indictment before ſuch Peers of this 
« Realm, of Engh/h Blood (not Iriſh, mark it) 
« as by the Lord Deputy, Governor or Gover- 
nors of this Realm, ſhall be by Commiſſion 
appointed under the Broad Seal, and to have 
his and their Trial by his and their Peers ; and 
to receive and have ſuch like Judgment upon 
the ſame Trial of his or their Peers, or making 
open Confeſſion of the ſame Offence or Offen- 
ces, as in other Caſes of Treaſon or Premu- 
nire hath been uſed, or is uſed in other Caſes 
of High Treaſon and Miſpriſion of Treaſon ; 
which latter Clauſes, As in other Caſes of Pre- 
munire and High Treaſon hath been uſed, and, 
As is uſed in other Caſes of High Treaſon, or 
« Miſpriſion of Treaſon, relate only unto thoſe 
« Words, To receive and have like Judgment 
« upon Trial; and ſo only to the Judgment and 
Sentence given in theſe new Treaſons and Of- 
« fences enacted. by theſe Acts, not to the man- 
« ner of Trial by Peers; which is merely a 
new kind of Trial never mentioned in any other 
triſþ Acts before theſe, and reſtrained only to the 
new Treaſons and Premunires ſpecified in theſe 
Acts, in Imitation of the * Exgliſb Statutes made 
in the ſelf-ſame Caſes, which provide @ Trial by 
Peers. for our Engliſh Peers; which was never 
heard of in any other Acts of Parliament in 
Treland till theſe, and never practiſed that I read 
of in that Realm, either before or ſince, 
clear this up more fully, the Statute of 11 E. 3. 
c. 4. makes mention of Prelates, Earls, and Ba- 
rom in Ireland, as well as in England: And the 
Statute of 4 H. 5. c. 6. its, That any one of 
the Iriſh Nation ſhould be choſen to be an Archbiſhop, 
Abbot, or Prior, within Ireland, becauſe many of 
them (againſt a former Aft there made) bad been 
made Ar chbiſhops, Biſhops, Abbots, Priors, where- 
by. they became Peers of the Parliament in the 
ſame Land, and brought with them Iriſh Servants 
to the Parliaments. and Counſels' there bolden, 
whereby the Privities of the Engliſhmen with- 
in the ſame Land have been and be daily diſcovered 
within it to the Iriſh People Rebels to the King, to 
the. great Peril and Miſchief of the King's lawful 
liege People in the ſame Land. And the "Statute 
of 10 H. 7. in Ireland. c. 16. enacts, That the 
Spiritual and Temporal Lords of the Land of Ireland 
Hall appear in every Parliament bolden in that 
Land in their Parliament Robes, in lite Man- 
ner and Form as the Lords of the Realm of Eng- 
land appear in the Parliaments holden within the 
ſaid Realm, under pain of forfeiting 1005. 70 
the King : Which Uſe of Robes they had there for 
Penury omitted by the Space of 20 or 24 Years. 
But there is no Mention of any Trial by their 
Peers in theſe or any other Engiif or Iriſb Sta- 
tutes, but thoſe forecited of 2 Ehz. c. 1 & 6. 
Lea the Statute of.2 5, H. 6. in Ireland, c. 28. enadts, 


For that there is a Law eſtabliſhed, That every 


* 1 EI. e. 1. 6. + Pat. 1 H. 3. m. 3. 


5 King Henry being then a Minor, and under his Regiment, 


10 


inſigniler Libertatibus 


a 35T 
Dd that is called a of arlia · 
ment, in all Pleas perſonal as lt ig as jar in 
which Amerciaments do lie, Hall be amerced 
100 8. to the great Impoveriſhment of the ſaid Lords, 
foraſmuch as their Livings are diminiſhed and waſt- 
ed by War; That no Low of Parliament 
Hall be amerced from thenceforward- in the ſaid 
Pleas, otherwiſe than other Perſuns, var 
withſtanding any Law made before to the contrary. 
The Amerciaments therefore of Iriſþ LordsJand 
Commons being alike by this Law, it is very 
probable their Trials by Jury were both alike, 
and that they were not tried by their Peers. 

Now the Priſoner's Council have pleaded in 
his Plea, That Magna Charta gives the Trial b 
Peers in Ireland, and no other Law but it; — 
that it was not accepted, received, confirmed, 
and uſed as a. Law in Ireland till the Statute of 


10 H. 7. and the Words thereof (if it be con- 


_ by that Act) are moſt clear in it, That 
all Statutes late made, &c. from hencefozth, 
be deemed, accepted, uſed, and executed within 
this Realm of Ireland in all Points; and if it 
were made a Law there by the Statute 8 E. 4. 
c. 1. (which I rather believe) the Words of that 
Act are, That from hencefo2th all other Statutes 
and Ads made by Authority of Parliament in Eng- 
land, be ratified, confirmed, and adjudged by Au- 
thority of this Parliament in their Force and 


Strength, from the ſirth Day of March. So 


as Magna Charta was not a general Law in Force, 
Uſe, Acceptance, or Execution in Ireland, at 


leaſt amongſt the 6, till 8 E. 4. or 10 H. 


as is evident by theſe Acts. Becauſe I wo 
leave — concealed or unanſwered that 
might make for the Priſoner's Advantage, I muſt 
acknowledge that King Henry III. in the firſt 
Year of his Reign ſent a Roll of the Liberties 
which his Father King Jobn and he had granted 
to this Realm of . Eng/and unto Ireland, out of 
-his ſpecial Grace, by unanimous Conſent of all 
his Eieges, and confirmed the ſame to all his Spi- 
ritual and Temporal Lords and faithful Subje&s 
there (for their Fidelity to him and his Father) 
to them and their Heirs for ever, as a ſignal 
Badge of his Favour, by this Patent: + Rex, 
Archiepiſcopts, Epiſcopis, Abbatibus, Comitibus, Ba- 
ronibus, Militibus, et libere tenentibus et Omnt 
is ſuis per Hiberniam conffitutis, 
Salutem. Fidelitatem wveftram in Domino com- 
mendantes, quam Domino patri naſtro ſemper ex- 
bibuiſtis, et nobis eftis diebus noſtris exhibiti ; volu- 
mus, quod in figno fidelitatis veſtre tim preclare, tam 
noſtro Anglie 


Regno 
a Patte noſtro et nobis conceſsis, de gratia 


diſtin? in Rotulum redatias, de communt con- 
ſilio omnium fidelium vobis mit- 
timus, fignatas figillo Domini Gualonis Apoſtolice 
ſedis — — et fidehiſſimi naſtri Willielmi Mare- 
ſcalli $ us noſtri et Regnt noſtrt, - quis 
feillum nondum habuimus ; eaſdem proceſſu temporis 
majoꝛum conſilio pꝛopꝛio ſigillo firmandag, 
Teſte apud Gloverniam, 3 die Februarii; he being 
** crowned but on the 28th of Oæober before at 
Gloceſter, where this Patent bears Date. 


% Mat. Paris Hiſt. Angl. p. 278. 7 
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After which King Henry having ratified the 
Great Charter of Liberties in England, in the 
ninth Year of his Reign (printed in all our Sta- 
tute Books, and in Cook's 2 Inſtitute) in the 12th 


Year he commanded it, or rather that of Pat. 6. 


Yohan. Reg. m. 6. to be publiſhed openly in Ve. 
land by his Writ; Rex, dilecto et fideli 
&* ſuo R. Burgo. Juſtic. ſuo Hibernie, ſalutem. 
% Mandamus vobis firmiter præcipientes, quate- 
ct nus certo die et loco faciatis venire coram 
4 yobis Archiepiſcopos, Epiſcopos, Abbates, Priores, 
© Comites et Barones, Milites, et libere tenentes, et 
4 Ballivos fingulorum Comitatuum, et coram eis 
« pyblice legi faciatis Cartam Dom. Regis 
Johannis patris noſtri cui ſigillum ſuum ap- 
* penſum eſt, quam fieri fecit jurari a Magnati- 
« bus Hiberniz, de legibus et conſuetudinibus 
« Anglie obſervandis in Hibernia. Et præcipi- 
atis eis ex parte noſtra, quod leges illas et 
conſuetudines in Carta prædicta contentas de 
cætero firmiter teneant et obſervent. Hoc 
idem per ſingulos Comitatus Hiberniæ clamari 
faciatis et teueri Prohibentes firmiter ex parte 
noſtra, et ſuper farisfacturam noſtram ne quis 
contra hoc mandatum noſtrum, venire præſu- 
mat, eo excepto quod non de morte nec de 
„ catallis Hibernenſium occaſione nichil ſtatuatur 

% ex parte noſtra citra quindecim dies à die St. 
„ Michielis, anno r. u. 12. ſuper quo reſpectum de- 
« dimus Magnatibus noſiris Hiberniæ, uſque ad 
« terminum"predifium. Teſte meipſo apud Weſtm. 
s die Maii, anno 12. 

In Coot's 3 Inſtit. f. 141. b. 4 Inftit. p. 329. b. 
et in 18 H. 3. Rot. Par. m. 17. n. 21. there is 
mention made of Conſuetudines et Leges Regni 


noftri Angliæ, quas bone memoriæ Dominus Jo- 


hannes Rex pater naſter de cummuni omnium de 
s conſenſu tenert ſtatuit in terra illa. 
Teſte Rege apud Winch. 28 die Octob. | 

In the thirtieth Year of Henry III. all Laws 
and Cuſtoms of England were eſtabliſhed in re- 
land by this + Patent: Quia pro communi utilitate 
terre Hiberniæ, et pro unitate terrarum, Rex vult, 
et de communi conſilio Regni pꝛovilum eſt, 

omnes Leges et Conſuetudines que in 
| o Anglie tenentur in Htbernia- tenean- 
ceut, et per eaſoem regatur, c Johan. Rex 
cum ultimo eſſet in. Hibernia, ſtatuit et firmiter 
mandabit: 1deo volumus, quod omnia Brevia de 
communi jure quæ currunt in Anglia, fimiliter cur- 
rant in Hibernia ſub novo figillo noftro, &c. Teſie 
-Mzipſo apud Woodſtock, 19 die Septemb. 

The Patent of King John, which this Patent 
"mentions, is that of Rot. Pat. 6 Joban. Regis, 
m. 6. n. 17. never yet printed. Rex, &c. Juſſi- 
ciariis, Baronibus, Milittbus, et omnibus fidelibus 
-ſuis, &c. ſciatis quod dedimus poteftlatem Fuſticia- 
riis noſtris Hiberniz, quod Brevia ſua currant per 
terram noſtram et poteſtatem Hiberniæ, ſcilicet 
Breve de Reco, de feodo dimidaize Militis, et in- 
ifre ; et erit ſerminus de morte aut poſt transfreta- 
- tionem Henrici patris neſtri de Hibernia in An- 
gliam. Er Breve de nova diſſeiſina, et erit termi- 
nus poſt primam Coronationem naſtram apud Cant. 
Et Breve de Fugitivis et Nativis, et jus erit ter- 
minus poſt. cuptionem Dublin. E Breve de diviſis 
faciendis inter duas villas, exceptis Baroniis : Et 


* Clanſe 12 H. 3. part 1. m. 8. 


I Rot. Par. 30 H. 3. m. 3. Sir Jobs Davi#'s Iriſb Rep. ; 
Fobn's Argument at Straſford's Attainder, in Reufbwarth's « Call.” Vol. 8. p. 695 


. 


A4PPENDISX 


ideo vobis mandamus et firmiter precipimus | 
bac ita fieri et firmiter teneri per totam 2 
naſtram Hiberniæ faciatis. Teſte meipſo apuid 
Weſtm. 2 Novemb. | 


In the 41ſt Year of his Reign, Clauſe 41 H. 3. 
m. 11. dorf. I find this memorable Writ, touch- 
ing the Confirmation and Cuſtoms of England 
ſettled in Ireland, by Aſſent of the Prelates and 
great Men thereof: Rex, Theſaurario et Baro- 
nibus de Scaccario Dublin, ſalutem. Quia de 
aſſenſu et voluntate Prælatorum et Magnatum 
terre Hiberniæ dudum fuit proviſum et conceſ- 
ſam, quod eiſdem legibus uterentur in terra illa 
quibus homines regni noſtri utuntur in regno illo; 
et quod eadem Brevia quoad terras et tenementa 
recuperanda currerent in terra illa, quæ currunt 
in regno prædicto, ſicut noſtis: Et dicta provi- 
ſio et conceſſio omnibus retroactis temporibus 
fuerint obtenta et approbata; miramur quamplu- 
rimum, quod ſicut ex inſinuatione venerabilis pa- 
tris Thome Liſmor. Epiſcopi accepimus, ema- 
nare permiſiſtis ex Cancellaria Edward: filii noſ- 
tri in Hibernia, contra conſuetudinem obten- 
tam et formam Brevium in regno noſtro uſitatam, 
Breve ſubſcriptum contra præfatum Epiſcopum 
in hæc verba: E. illuſtris Regis Angliæ primoge- 
nitus Vic. Waterford, ſalutem. Precipe Thome 
Liſmor. Epiſcopo, quod jufte et ſine dilatione 
reddat Waltero Epiſcopo Materfordi Maneria 
de Archmordeglan, Kilmordri et Motha cum per- 
tinentiis, quæ clamat eſſe jus Eccleliz ſuæ, et 
in quæ idem Epiſcopus non habet ingreſſum niſi 
per Alanum quondam Liſmor. Epiſcopum cui 
Griffinus quondam Liſnor. Epiſcopus illa de- 
mifit, qui in illa ſe intruſit poſt mortem Robert; 
quondam Li/mor. 'Epiſcopi, qui inde injuſte .et 
ſine judicio diſſeſuit Robertum quondam Water- 
ford. Epiſcopum, prædeceſſorem Epiſcopi poſt 
ultimum reditum, &c. Quia vero dictum Breve 
tam diſſonum eſt, et contra leges et conſuetudines 
in regno noſtro obiitas, et formas Brevium noſ- 
trorum ibidem approbatas, præſertim cum Breve 
ingreſſus non tranſeat tertiam perſonam, nec ra- 
tione intruſionis in terram aliquam poſt mortem 
alicujus competat actio alicui de terra illa, niſi 
illi cui per mortem illam jus debetur in eadem: 
Nec enim dicitur intruſor, qui jure hæreditario, 
vel ratione Eccleſiæ ſuæ, ſuccedit prædeceſſori 
ſuo in hiis de quibus idem prædeceſſor fuit ſeiſitus 
in Dominico ſuo ut de feodo die quo obiit : Vo- 
bis mandamus, quod ſi dictum Breve a Cancella- 
ria prædicta in forma prædicta emanaverit, exe- 
cutionem ejuſdem Brevis ſuperſedeatis; revocan- 
tes ſine dilatione quicquid per idem Breve actum 
fuerit in Curia præfati fili noſtri. Teſte apud 
Wynd. 27 die Januar. Eodem modo ſcribitur 
Alano le Suche Juſtic. Hiberniæ, et Waleranno de 

Melleſy, et ſociis ſuis Juſticiariis itinerantibus; 
ut ſupra. - i 

In the fifth Year of King Edward III. rot. Pat. 
5 E. 3. parte 1. memb. 25. it was enacted:in'a 
Parliament that Lear in England, among other 


things, Quod una et eadem Lex fiat tam Hiberni- 
cis quam  Anglicis, excepta ſervitute Vicagiorum 


penes Dominos ſuos, &c. by a Parliament thei 
| holden in Ireland. l | * 


Ceot's 4 Inſlit, p. 350. 1 Inſtit. f. 142. b. Mr. Sy. 
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Vet notwi g all cheſe Patents, Char- 
ters, Acts, the Benefit of the Great Charter, 
and of the Liberties, Laws, and Cuſtoms of 
England, extended not to all Feland, and the 
Vriſb therein dwelling ; but only to ſuch Parts of 
Treland as were reduced and divided into Coun- 
ties, and poſſeſſed by the  Engiy/b Colonies, and 
to the Engliſhmen inhabiting in Ireland, and ſuch 
triſh within the Exgliſb Pale as lived in due Sub- 
jection and Obedience to the Kings of England, 
or were ſpecially endenized by their Patents to 
them, not to the | /rjþ Countries and Colonies 
which were not reduced into Counties, and under 
the Obedience of the Kings of Ag (amount- 
ing to more than twg third parts of Ireland in 
Extent of Ground) who had no Benefit of the 
Laws or Liberties, of England, but by ſperial 
Grants and Charters of Indenization from the 
Kings of | England, which ſome Septs of the Irifþ 
and others purchaſed from our 1 as Sir 

abn Dowis proyes at large in his 1; Reports, 
A the Caſe of Taniftry, fol. 37, 38, 39. and the 
Records there cited: To which I ſhall add theſe 
following Records not mentioned by him, fully 
evidencing this Truth. Clauſ. 37. H. 3. m. 15. 
Dorſ. Rex Juſlic. Hiberniæ ſalutem. Monftravit 
nobiz Mamocth Offerthierim, et Rothericus frater 
eius, quad Anteceſſores ſui et ipſe, licet Hibernien- 
les fuiſſent, ſemper tamen firmiter fuer unt ad fidem 
et ſervitium noſtrum et pr edeceſſorum noftrorum Re- 
gum Angliz, 4d Conqueſtum | una cum Anglicis 
faciendum ſuper Hibernienſes. Et ideo vobis man- 
damus, gted „% ita oft, tunc non permittas ipſos 
Mamorth et Rodericum repelli, quin poſfint terras 
vendicare in quibus jus babent, (cut 
Luis fi in of Auteceſores ju fic je 
abuerunt cum Anglicis, . quamvis Hibernienſes, 
injuſtum eft, licet Hibernienſes int, quod exceptione 
qua repelluntur Ibernenſes 4 vendicatione terrarum 
es aliis repellauyur, . Teſte, . | 


By this Record it is apparent, that all /ri/ſomen 
but thoſe whoſe 2 with our Kings 
in the Conqueſt of Ireland, and were loyal Sub- 
jets to our Kings, had no Benefit of the King's 
Writs and 0457s to claim or recover Lands in 
Faland, in 37 Hl. 3. 4. 44, 98 
Hlereupon divers native Jriſbmen. purchaſed ſe- 
veral Patents from our Kings, granted out of 
ſpecial to enable themſelves and their Poſt- 
erity to enjoy the Benefit of the Exuſb Laws in 
treland, for which I ſhall: cite theſe few enfuing 
Precedents, inſtead af many of like nature. Par. 
17. 2 Reg. memb. 15. together with Par. 
12. K. 1. m. 11. Pro diverſfs in Hibernia, quod 
uti peſint Legibus Angliz in Hibernia. Rex m- 
nibus Ballivis et fidelibus ſuis Hiberniæ ad 
Volentes Giraldo fil. Johannis Hi- 


ip de catero in Hibernia utantur 
cams ;_ et frmier inbilemus, ne 
quis eas contra hanc conceſſionem noſtram vexet in 


aliguo, vel perturbet. In cujus, &c. T. Regeapud 

Carnarvan, 30 die Maij.  Confimiles litere babes 

Margeria de Loſſan, Henricus de Leſſan, Petrus 

de Leſſan, Andreas de Leſſan, Benedictus filius 

Johannis, Ardm Willielmus Heuke, Hiber- 
nici. In cujus, Sc. Teſte ut ſupra. 


Pat. 18. E. 1. m. 24. Rex ommbus Balkvis et 
fidelibus ſuis in Hibernia, ad quos, &c. ſalutem. 
Vol. VIII. | Ce] 


NDIX. , 
 Volentes Wamaiz Ale Oragilig, # Matildz fie 
Oragilig, Hibernicis, gratiam facere ſpectalem, 
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concedimus pro nobis et heredibus neftris, quod ca- 
dem Iſamaia et Matilda ad totam titam ſuam banc 
babeant libertatem, videlicet, quod ipſe de cætero 
in Hibernia utantur legibus Ingliranis $ Et. 
firmiter inbibemus, ne quis eas contra hanc conceſ- 
fronem noſtram vexet in aligus vel perturbet : In 
enjus, &c. T. Rege apud Weſtm. i2 die Junii, 
per ipſum Regem. © ee 
Pat. 19: E. 1. m. 20. Rex omnibus ad ques, 
Sc. ſalutem.  Sciatis quod de gratia noſtra ſpe⸗ 
ctali, conceſimus Willielmo filio Carmok. Clerics, 


quod" ipſe et omnes poſteri ſui imperpetuam Lege 
Conſuetudine Anguc ct 


| ana_utantur in terra 
noſtra 11a quod ig per alias leges et 
confuetudmes, per nos et miniſtros noſtros quoſcunque 
de cætero non deducantur contra voluniatem ſuam; 
fed quod ipfi in vita ſua et morte de cætero ihr 
tate gaudeant Anglicana, 7» cus, &c. 2. 
Rege apud A ſherurg. 22 die Jan. en 
The like Patent is granted Mauricio de Bre. 
Hibernico, Pat. 24. E. 1. m. 3. Theſe Records, 
with Claif. 2. E. 3. m. 17. Rex dilefo et fdeli ſus 
Johanni Darcy, de Nevien, Fufticiario ſus Hi- 
berniæ, ſalutem. Ex parte quorundam bominum 
de Hibernia extitit ſupplicatum, At per ſtatutum 
323 
Anglicants ita quod necefſe ion habeane 
Nos igitur certiorari volentes, i fine alieno prajudi- 
cio prirmiſſii annuere valeamus, vobis mandamus, 
p2ortmo Parltamento tbivem tenendo, /uper 
bor cum diligentia perſcrutari faciatis, et de e 
quod inveneritis, unaveum veſiro confilio et adviſa- 
mento nos diſtintie et aperte cum celeritate qua po- 
teftis, certiſicetis, hoc breve noſtrum nobis remittentes : 
Which, compared with Clauſ. 5. E. 3. part 1. 
m. ag. Pro hominibus terre Hiberniz de Lege | 
Angle utenda in cuftodiis recuperandis, &c. are 
an unanſwerable Evidence beyond Contradiction, 
that the Great Charter, Liberties, Cuſtoms, and 
Laws of England, ted to thoſe of Ireland by 
King Jabn, Henry III. Edward I. and III. ex- 
tended only to the 7 Subjects inhabitio 
Treland, and to ſuch Irifþ who lived in Engli 
Counties in due Subjection to the Kings of E- 
land, or were by ſpecial Charters of Inke | 
enabled to enjoy the Benefit of them; who we 
but few in confideration of the reſt of the 775 
Nobility, Gentry, and Commons, retaining their 
ancient Brebon Laws, and would not ſubmi 
to the Laws of England, nor Government 


quos, our Kings, againſt whom they frequently re- 


belled, being reputed rather Enemies than Re- 
bels, and uſually fo tiled in the Statutes of Ve. 
land, till the Statutes of 33 H. 8. c. 7 as appears 
by che Starutes of 18 H. 6. c. 3. 252.6. c. 4, 5. 


28 H. 6. c. 1. 3 E. 4. c. 2. 5 E. 4. c. 6. 18 E. 4. | 


c. 2. 10 H. 7. c. 9, 10, 17, 19. 28 H. 8. c. 11. 
and by Sir Jobn Davis's Tiſb Reports, in the Caſe 
of Taniſtry, fol. 39. the Common Laws and Sta- 
tutes of England being not univerſally received 
or eſtabliſhed throughout the whole Realm of 
trdland, till after the Statutes of 3 and 4 Phil. 
et Mar. c. 3. 1t Elz. c. 9. and King James his 
Proclamation in the third Year of his Reign; or 
ar leaftwiſe till the Statutes of 8 E. 4. c. I. or 10 
H. 7. c. 22. which eſtabliſhed all the Statutes 
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made in England, concerning or belonging to the 
Good of the ſame, only as to the Exgliſhm, or 
- © Engliſh Pale and Counties, not to the Irifhry, as 
the Statutes of 17 H. 7. c. 8, 9, 10, 11, 13, 17, 
19. 35 H. 6. c. 3. 5 Ed. 4. c. 3, 4, 5. 13 H. 8. 
c. 3. 28 H. 8. c. 15. made in Ireland, with other 
Acts reſolve, which the Lord Mag wire confeſſeth 
in his Plea, and his Council cannot deny. Now 
the Lord Mag wire being none of the Englilb 
Pale, of Jriſþ Septs, Liege Subjects to our Kings, 
but of the Jrifory, and profeſs' d Enemies to our 
Kings, as the Jriſþ Annals and Statutes inform 
us; the Statute of Magna Charta, and the Laws, 
_ Liberties, and Cuſtoms of England, granted to 
the -Engli/b and loyal Jiſb Subjects in, Ireland; 
and ſo this Trial by Peers could not extend to his 
Anceſtors till after the Statutes of 8 E. 4. or 
10 H. 7. and of 35 H. 8. c. 1. yea, after the Sta- 
tutes of 3 and 4 Ph. and Ma. c. 3. and 11 Eliz. 
c. 9. for reducing the 1rifary. into Counties, and 
under the Laws and Statutes of Engiand, to 
which they were not formerly ſubject. And 
from theſe Patents of King Jobn and Henry the 
Third fore-cited, and the —_—_ of 8 E. 4.and 
10 H. 7. till 35 H. 8. cap. 1. no one Prece- 
dent of any one ri Peer's Trial by his Peers 
in Jreland, in any Caſe whatſoever, can be pro- 
"duced; therefore certainly there was no ſuch 
Trial known or ia, uſe in Leland, before 35 H. 8. 
nor any Precedent of it ſince, till one of late; 
and una Hirundo non facit Ver. 

If then the Peers of Ireland, before the making 
of this Act of 35 H. 8. were never actually 
tried by their. Peers, for any Treaſon done in 
Treland, for ought. can be proved, and there be 
no expreſs. Act for any Trial by Peers. there, 
for any Treaſon, but only the, Act of 2 E.. 
c. + and 6. and that only for ſpecial Treaſons 
within thoſe Laws, which are none of thoſe 
for which the Priſoner ſtands here indifted 3 I 
may ſafely conclude, That this Law of 35 H. 
8. never intended to preſerve . to. Viſb Peers a 


Trial by their Peers in Ireland, which kind of 


Trial was never before had, uſed, or practiſed 
in that Realm; and therefore the Priſoner ſhall 
be tried by an ordinary Jury at this Bar, not 
bis 1riſþ Peers; becauſe, if he were in Irela 
(for ought appears yet to me) he ſhould not be 
tried by his Peers there: And in both. theſe 
Points, the Book in Dyer, (the only Authority 
which ſeems to be ſtrongeſt againſt,) is for me, 
the Words whereof are theſe in Zngib; The 
Fraud Chancellor of Ireland moved this Queſtion to 
the Queen's Council, If an Earl or Lord of Ireland, 
who commits Treaſon in Ireland, by Rebellion, ſhall 
Be arraign'd and put to his Trial in England for 
| this Offence, by the Statutes of 26 H. 8. c. 13. 
2 H. 8. c. 4. 35 H. 8. 20r 3 E. 6. And it was 
eld by Wrey, Dyer, and Gerrard, Attorney Ge- 
neral, That he could not: Mark now their Rea- 
ſons, for he cannot have vis Trial bere by bis Peers, 
(which is a full Reſolution in point of my third 
Queſtion, agreeing with what I have endeavour'd 
with Arguments to prove, and is an unqueſtio- 
Table Truth, which I ſubmit to.) Then it fol- 
lows, Nor can he be tried here by any Fury of 
Twelve; mark the Reaſon, not becauſe he. is a 
Peer of J1relend, and therefore ought to be tried 


Mr. Sr. Jobi. Argument at Strafford's ditainder, in Ruſowerth, Vol. 8. p. 689 & 695. | 
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by his Peers, and not by a Jury, for that had 
been full againſt me, and it is now the only Knot 
in Queſtion, but becauſe he is not a Subject of 
England, but of Ireland, and therefore he ſhall 
be tried there; which Reaſon (extending as 
well to an ri Commoner as Peer) hath been 
ſince adjudged directly falſe, abſurd, and againft 


the Law, both in Orourt's Caſe, and in Sir Joby 


Perrot's Caſe, and ſince in Mac-Mabon's' Caſe, 
And Sir Edward Cook informs us, in his Inſtitutes 
on Lit. f. 261. that Wrey himſelf, in Orourt's 
Caſe (where this Opinion of his was vouch'd) 
did openly diſclaim, that ever he deliver'd any 
ſuch Opinion as this, but ever held the contrary 
to itz and ſo it is a Miſreport in this particular: 
After which, the Book concludes thus; Aud it 
is ſaid, that the Uſage (to wit, in Treland) to at- 
taint a Peer, is by Parliament, ana not by Peers. 


which comes full i terninis to what }. have 


laſt inſiſted - on, and, I am certain, cannot be 


diſproved. Wherefore this Authority in Dyer, 


as to all that is Truth and Law in it, is wholly 
for me, in the Reaſon of the Law, and againſt 
me only in what hath been fince adjudged to be 


no Law, I ſhall cloſe up all with a ſtronger Cafe 


and Authority than this in Queſtion," which will 
over- rule this Caſe, and that was in * Trinity 
Term, An. 33 H. 8. in the eee Ed- 
ward Lord Gray, immediately before having been 
Lord Deputy of Ireland, was indicted, arraign'd, 
and attainted of High Treaſon, by an ordinary 
Jury in the King's-Bench, in England, for letting 
divers Rebels out of the Caſtle of Dublin, and 
diſcharging Iriſd Hoſtages and Pledges, that had 
been given for the ſecuring the Peace of Ireland; 
and for not puniſhing one who ſaid, the King 
was an Heretick, whilſt he was Lord Deputy in 
Ireland: For theſe Treaſons (all ated and com- 
mitted in Jreland) though an Engliſh Peer, he 
was tried by an ordinary Jury in England, by 
the Statute of 26 H. 8. c. 13. ratify*d in Ireland 
by 28 H. 8. c. 7. fore: cited 3 which ſecluded him 
from his Trial by Peers, being not ſaved by theſe 
Acts: Therefore @ Fortiori theſe Statutes, 
and this of 35 H. 8. c. 2. and 5 E. 6. cap. 1. 
made ſince his Judgment, exclude this tif 
Lord, being no Engl Peer, from any Trial by 
his Per 1 20 5 
Finally, The Prologue of this Statute; coupled 
with the Body thereof, a Period to this 
Queſtion, beyond all Doubt or Diſpute. - Fora/- 
much as ſume Doubts and habe 
been moved, bat certain Kinds of Treaſons, &c. 
commitied out. of. the King's Majeſty's - Realm of 
England, cannot, nor may, by the common. Laws 
of this Realm, be enquired of, heard, and determin'd 
within this his ſaid Reaim of England; for 
a. plain Remedy, Order, and Declaration, 
therein to be had and made, be it enacted, &c. 
That all manner of Treaſons, &c. commiited 
and, t or . — out of this: Realm Eng- 
p be, trom hencetveth,' enquired of, 
beard, and determined by the King's ices of 7 
Bench, &c. by good and lawful Men of the ſame 
Shire, where ibe ſaid Bench Hall fit and be kept, 
in lite Manner and Form, tu all Jntents and 
—— as if ſuch Treaſons bad been done within 
the ſame Shire, where they ſhall be ſo enquired of, 
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beard, and determined. The ſole Scope, End, 
and Purpoſe then of the King and Parliament in 
this Act, being to take away all Doubts and 

eſtions - formerly moved in point of Law, 
touching the Trial of Treaſons done out of the 
Realm, before the King's Juſtices of his Bench, 
and Commiſſioners in England, by a Jury, and to 
make and enact a plain Remedy and Declaration 
therein for the future, in Manner aforeſaid, I 
humbly apprehend, there can be no Doubt nor 

eſtion now moved, whether this Priſoner ought 
to be tried by his Peers in Ireland or England, 
for this his moſt horrid Treaſon committed out 
of the Realm of England; fince this Stature fo 
clearly declares and reſolves the contrary, in moſt 
plain and poſitive Words. The rather, becauſe 
the King's Patent, creating him Baron of Inęſctel- 
lin, under the Great Seal of Ireland, maketh him 
only a Peer in Ireland, and gives him only @ 
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of Ireland, in aments ol 
D, not in England, as he ſets forth in his 
own Plea, in preciſe Terms; as the Patent 
made by King Edward the Fourth, to Robert 
Bald, created him Baron of Rathtauth in Ireland, 
and conſtituted him, Unum Dominum & Baronem 
omnium & ſingulorum Parliamentorum & magno- 
rum Conciliorum noſtrorum in terra noſtra pi⸗ 
berni tenendorum Habendum, tenendum una 
cum filo, titulo, nomine, honore, loco et ſeſſione 
inde ſibi et beæredibus ſuis maſculis imperpetuum. 
And as King Henry VIII. + made Thomas Viſcount 
| Rochford, by the ſelf-fame Patent, both Earl of 
Willſbire, intra regnum noſtrum Anglt=, and 
Earl of Ormond, in terra et dominto noſtro 
only, with feveral Clauſes of Inveſti- 
tures ; ſeveral} Habendums, and ſeveral Creation- 
monies for each Title and Kingdom: And as the 
Patents of all other Iriſb Earls, Viſcounts, Lords, 
and Barons in Feland, create and make them 
Peers only in Ireland, not in England, as learned 
Mr. Selden informs us, 5 and their very Patents 
reſolve in terminis; and therefore quite exclude 
the Priſoner, and all other Peers of Ireland, from 
any Trial by 'their Peers in England, either by 
the Proviſo or Body of this Stature, or their 

Patents, which are point-blank againſt it. 

And now, 1 hope, I have fully made good the 
Point in Queſtion, with all the ſeveral Branches of 
it, That this Act extends to Treaſon committed 
in Ireland; yea, to Iriſh Peers, as well as to IJriſb 
Commoners; and that there can be no Trial at 
all upon it here of an rj Peer by IJriſb Peers, 
nor in any Place elſe within England, and that only 
(as the Priſoner's Caſe is) by a Middleſex Jury. 
And ſo I have finiſh'd my aſſertive Part. 

The firſt and grand Objection is that which 1 
meet with in the beginning” of this Priſoner's 
Plea, the Statute of Magna Cbarta, c. 29. That 
no Freeman ſhall be taken or impriſoned, or 


NAſſeiſen of his Freehold, gc. nor will we paſs 
upon, or condemn him, but by the lawful Judg- 


ment of his Peers, or by the Law of the Land; 
which Law and Statute is, among others, eſta- 
bliſh'd for a Law in the Kingdom of Ireland, 
there to be put in ure at all Times when Need is, 
by the Stature made in the Parliament held at 
Drogbedab in Ireland, in the Tenth Year of King 
H. 7. c. 22. and by vertue of theſe two Laws he 
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ought to be tried by his Peers in, or of Irelarid, 
in this Suir againſt him by and for the King. 

To which I ſhall give theſe ſatisfactory Anſwers. 

1. That the Statute of Magna Charta, in its 
original Creation and Confirmation, was made 
and granted to the Arcbbiſbops, Biſhops, Abbots, 
Priors, Earls, Barons, Towns, and to all the Free- 
men of this our Realm of England, and to them 
only, to be kept in our Ain of England for 
ever, whence it is intituled, The Great Charter 
of the Liberties of England, as the Prologue of 
it reſolves. The firſt Chapter thereof is pecu- 
liar to the Church of England, viz. That the - 
Church of England al! be free, and enjoy 
all ber Rights and Liberties inviolable. We have 
alſo granted to our Freemen of our Realm of Eng- 
land theſe Liberties under-written, to have and 10 
hold to them and their Heirs, of us and our Heirs 
for ever. So cap. 12. The City -of London ſhall 
have all ber old Liberties and Cuſtoms, and all 
other Cities, Boroughs, Towns, and the Barons of 
the Cinque-ports, and all other Ports, ſhall bave all 
their Liberties, and their Cuſtoms. Cap. 35. One 
Meaſure Wine, &c. ſball be throughout our 
Realm. Cap. 32. All Merchants (if they were 
not openty probibited before) ſhall bave ſafe and 
fure Conduct to depart out of England, 10 come into 
England, and to tarry in England, as well by 
Land as by Water, &c. In Cap. 23: All Weers 
Hall be utterly put down bettveen Thames and 
Medway, and throughout all England: And the 
Conclufion, cap. 37. concerns the Realm of Eng- 
land, and Engliſhmen only. Neither doth the 
Charter of King Jobn, nor that of the 11 of 
H. 3. nor 18 H. 3. n. 17. nu. 21. nor of 30 H. 
3. nor yet of 13 E. 1. cited in Cook's 4 Inflit. p. 
349, and 350. and in his Ait. on Littleton, 
f. 141. eftabliſh Mag. Char. at leaſt in relation to 
all the native Jriſb, but Engliſh alone, it bein 
made particularly for the Realm of England, an 
Engliſhmen and therefore the Priſoner pleads, 
it was fettled there only as a Law to be received 
and put in uſe (in reſpe& of the 5 then living 
only in the Enghſp Pale, and the King's loy 
Subjects, not of any [i Enemies in Hoftility) 
by the Statute of 10 H. 7. c. 22. but not before 
And ſo is Sir Edward Cook's Opinion, in expreſs 
Terms, in his 4 I»ftitut. pag. 351. 

By which it is moſt clear, that from King - 
Henry the Second's Days, (who firſt ſubdue 
Ireland, An. 1171.) there were no Trials in Jre- 
land, of any Engliſh or Iriſh Peers, Subjects to our 
Kings, for Treaſon by their Jriſb Peers, by vertue 
of Magna Charta, till after the Statute of 10 H. 7. 
which was made but forty fix Years before the 
Statute of 35 H. 8. between which, and this later 
Law, we read not of one Trial of any 1{ Peer 
for Treaſon there by his Peers, nor yet ſince, that 
can find, (but only one of late by 2 El. c. 1, 6.) 
till this very Day; by which it is moſt apparent, 
that this Trial by Peers in Ireland, (a Privilege 
now inſiſted on) was never actually claim'd or 
enjoy'd by any Peer of Treland, eſpecially by 
thoſe in antient Enmity and Rebellion again 
our Kings, ſtiled Enemies in the ib Stargtes, 
and Engl; Records, before the Statute of * 35 
H. 8. and ſo jt can be no Prejudice, nor Injuſtice 
at all, nor Breach of Magna Charta, to out the 
Priſoner of it. | 
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- 2. It may be queſtion'd upon very good Rea- 
ſons, Whether the Statute of 10 H. 7. c. 22. doth 
confirm this Statute of Magna Charta in Ireland, 
or not ? at leaſt as to Fiſþ Peers, eſpecially thoſe 
of the old Iriſb Blood, (to whom it relates not, 
as I have proved in the Point of Trial by Peers) 
and that upon theſe Grounds, | 

Firſt, becauſe the Words of that Statute are 
not, That all Laws made in England, ſhall be 


confirm'd, received, and executed in Ireland in g 


all Points; but, That all Statutes late made within 
the Realm of England, concerning or belonging to 
the Commonweal (not Peers) of the ſame, ſhall bence- 
forth be deemed good and effefiual in Law, and 
received and executed in this Realm of Ireland. 
Now Magna Charta being no Law then late made 
mithin this Realm, but made at leaſt Two hun- 
dred ſeventy one Years before it, can hardly 
(without much ſtraining of the Words beyond 
their proper Meaning) be brought within the 
Compaſs of this Act; though Sir Edward Cook, 
in his fourth Inſtitute, pag. 351. informs us, 
That Hil. 10 Fac. it was reſolved by the two 
Chief Juſtices and Chief Baron, that this Word 
late, in this Act, hath the Senſe of before, and 
* ſhall not be taken in its proper Senſe or Mean- 
ing; ſo that the Act, by this Conſtruction, againſt 
the Senſe of the Words, extends to Magna Charta, 
and to all the Acts of Parliament made in Eng- 
land, not only late. but even long before, yea, 
many Hundred Years before this Act; which, 
for my part, (under the Favour of thoſe reverend 
Judges, who thus interpret it) I hold ſtill diſ- 
putable, yea, erroneous, and no Law at all, eſ- 
pecially for theſe two Reaſons. 
1. Becauſe if any Law introduced and con- 
firm'd Magna Charta, and the other Laws of 
England, in Ireland, it is the Statute of 8 E. 4. 
c. 1. which confirms the Statute made in England, 
in the Parliament of 6 R. 2. c. 6. concerning 
Rapes, of which there was ſome Doubt made, 
whether it extended to Freland? and then con- 
cludes thus: In avoiding of all Inconvenience that 
might happen, becauſe of the Ambiguity of the ſaid 
- Statute, Be it enadted, confirm d, and ratifie 
. Authority of the ſaid Parliament, that the ſaid 
Statute be adjudged and approved in Force and 
Strength, and may be of Force in this Land, from 
the Sixth Day of March laſt paſt; and that from 
benceforth, the ſaid Ad, and all Sta⸗ 
tutes and Acts, made by Authority of Parliament 
within the Realm of England, be ratified, con- 
ferm'd, and adjudged by Authority of this Parlia- 
ment, in their Force and Strength, from the ſaid 
Sixth Day of March. So that this Law, if any 
-at all, co d Magna Charta, and all the Sta- 
 tutes made by Authority of Parliament in Eng- 
And, to be in Force and Uſe in Ireland, (yet 
only as to the Engliſh and riß Subjects under 
the King's Obedience, and none elſe, as I have 
roved,) and this Statute of 10.H, 7. which con- 
rms only the Statutes lately made, muſt and 
doth, in Truth and Reaſon, relate only to the 
Laws made in England fince that Statute of 8 E. 
4. c. 1. not formerly there confirm'd by that Act: 
So that the Priſoner's Plea, That Magna Charta 
was confirm'd by 10 H. 7. is but a meer Miſtake, 
and a void Plea; neither are the Judges here 
bound to take Notice of this 1riþ Act of 8 E. 4. 
c. 1. unleſs pleaded by the Priſoner, being no 


Law of this Kingdom, and not binding here. 


Co. 2. Inſtit. Preem. 
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2. Becauſe the foremention'd Charters of 6 Joh; 
12, and 30 f. 3. Sc. confirming the Uſe ot the 
Laws of the Realm of England in Ireland; did 
not extend to ſettle Magna Gharta there, (at leaſt- 
wiſe not as to the Benefit of the natural Iriſh, 
but to the Engl; and the Iriſh within the Engiib 
Pale alone) as is agreed by Sir Edward Cook, and 
in a manner reſolved by this Act of 10 H. 5. as 
the Words thereof, From henceforth be deem'd 
od and effefiual in the Lam; and over that be 
uſed, accepted, and executed within the Land of 
Ireland; in all Points, at all Times requiſite; im- 
port. And if thoſe Chartets extended not to 
Magna Charta, which are fuller than this Act, 
1 doubt this Law will hardly do it. 

3. Admit the Law of 10 H. 7. extends to 
Magna Charta in ſome Particulars thereof for- 
merly uſed in Ireland, yet it reacheth not to the 
trying of Fiþ Peers by their Peers now in que- 
ſtion, for theſe enſuing Reaſons: ris | 

1. Becauſe Trial of Jri/þ Peers by their Peers 
in Ireland, was never uſed or heard of, nor is 
there any one Inſtance to be found before or ſince 

Charta, till 10 H. 7. which thete ſettled 
that great Charter for a Law, nor from 10 H. z. 
till 35 H. 8. nor ſince that, but of late, in one 
Caſe only, about twenty Years ſince, till this 
Inſtant. Now what Liileton notes of the Sta- 
tute of Merton, Set. 108. that no Action 
can be brought upon that Statute for a Diſpa- 
* ragement, for that ſince the making of it, it 
© was never ſeen or heard, that any ſuch Action 
* was brought upon it againſt the Guardian; 
and if any ſuch Action might have been brought 
«y this Matter, it will be intended, that 
« ſome Time it would have been put in ure.” 
The like ſhall I ſay concerning Magna Charta, 
and the Trial of Iriſb Peers by their Peers in 
Ireland, That if the Trying of i Peers by 
their Peers had been the common Law of Jre- 
land; or if Magna Cbaria, and 10 H. 7. had 
eſtabliſh'd it there for a Law, it would ſome 


Time or other have been there put in ure, and 


ſome Peers there would have claim'd and enjoy'd 
this their Privilege in point of Trial: But ſince 
it was never yet in Uſe there, for ought I find, 
nor any one can prove, before 35 H. 8. I cannot 
deem it the eommon Law, nor Privilege of the 
Peers of Ireland, but the peculiar Privilege of 
our Engl Peers, both by the common Statute» 
Law, and Great Charter of England, and no 
Trial of Right incident to Iriſh Peers, as it is to 
Englifſb ; therefore this kind of Trial neither is 
confirm'd to, nor intended to be conferr'd on 
Iriſb Peers by Magna Charta, which is but a 
Confirmation only of our * common Laws of 
England, and no Introduction of any new Law 
here; and ſo ſhould introduce no new Law there, 
but confirm the common Laws and Cuſtoms there 
formerly uſed, and ſo the Trial by Peers is not 
there ſettled in reſpect of the 1riſþ Peers, by the 
Statute of 10 H. 7. Now that which principally 
confirms me in this Opinion, is the two ſpecial 
Acts of Parliament, made in Ireland in 2 Ex. 
c. 1. and 6. already cited, which create a ſpecial 
Form of Trial of Jriſþ Peers, not by their Peers 
there, of Jrif6 Blood, but by their Peers of that 
Realm, of the Eg Blood alone, only in the 
new Treaſons and Premunires ſpecified in, and 
created by thoſe two Acts, but in no other 


Treaſons; which Clauſes had been meerly nu- 


gary 
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gatory and ſuperfluous; had the Trial of ri 
— in Ireland, by Irifþ Peers, been the Birth- 
right, and known Privilege of Jrifþ Peers, either 

the Common Law there uſed; or by the Cuf- 
tom of Ireland, or by Magna Charta, with this 
Act of 10 H. y. confirming it. It therefore never 
being the Intent of this Act, nor of Magna Charta, 
to grant any new Privilege, or Form of Trial, 
ro 770 Peers, which they never formerly en- 
joyed, neither the one nor other will ſufficiently 
ſupport the Priſoner's Plea, nor indulge him any 
Trial here or there by his Peers of Ireland (at 
leaſt of 1rif6 Blood) for ſo horrid a Treaſon as 
this; which I hope is a ſatisfactory Anſwer to 
this Objection, ſince Cuſtom is the beſt Expoſi- 
tor of all antient Laws, as Sir Edward Cook de- 
clares in his Commentary on Littleton, Sect. 108. 
f. 81. b. 

4. Admit the Objection true, That Magna 
Charta extends to Ireland, by vertue of this Act 
of 10 H. 7. ſo far as to give Iriſb Peers, in Fre- 
land, (though not of the Exgliſʒi Pale) a Trial 
by their Peers, which they had not before its 
Confirmation there ; yet then I anſwer, That 
this Statute of 435 H. 8. c. 2. upon which the 
Priſoner is arraigned, by making all Treaſons 
done and perpetrated in Jreland, triable in Eng- 
land, when there is juſt Occaſion, (as now there 
is; in this Time of a univerſal horrid Rebellion, 
and in ſundry other fore · mentioned Reſpects) re- 
peals this Clauſe of Magna Charta, and deprives 
the Priſoner of the Benefit of his Peerage, if at 
all conferred on him by it, and the Act of 16 H. 
7. Since it is moſt certain, that Statutes made in 
the Parliaments of England, (being the fupreme 
Kingdom and Court, to which Ireland, and its 
Courts, are ſubordinate, and whoſe erroneous 
Judgments in their High Courts and Parliaments 
there, - were. only reverſible here in England, in 
the King*s- Bench and Parliament of England, as 
is evident by Clauſ. 7. H. g. por. 2. m. 10. and 
Clauſ. 29. E. 3. m. 12.,'8 H. 6. rot. Parl. u. 69. 
Coot's 4 Inſtit. p. 356. Mr. St. John's Argument 
at Law, at Strafford' Att. Ruſbworth, Vol. 8. p. 
696,698. Keilway, f. 202. b. Br. Error, 127. Fitz. 
Nat. Bre f. 24. Co. 7 Rep. f. 18. 4. Calvin's Caſe) 


do oblige thoſe of Ireland, not only before, but ever 


ſince 10 H. 7. When Freland is either particulatly 
named, ot generally included, as is agreed by 
Raſtal's Abridgement, Title Ireland, 11 E. 3. c. 2. 
and 10 E. 3. ch. 8. 4 E. 4. ch. 1. 3 H. 5. ch. 8. 
14 H. 4. Raſtal Parceners 2. 27 E. 3. of the 
Staple, ch. 1..18. 14 Ebz. ch. 5. 1 H. 7, 4ſſ. 3. 
3 H. 3. fol. 10. 2 R. 3. f. 12. and Cook's 7 Rep. 
Calvin's Caſe, f. 17, 22, 23. 4 Iaſtit. p. 3g. it 
being 

udges of England, in Orourk's, and Sir Joby 
— Caſes, cited in Caluin's Cale, and ad- 
judged in Mac- Mabon's Caſe, tried at this Bar 


the laſt Term, that this Act of 35 H. 8. c. 2. 


binds thoſe of Ireland, ſor Treaſons there com- 
mitted, and makes them ſubject to a Trial here, 
whether Peers or Commoners, as I have already 


proved. 
5. It is unqueſtionable, That every Commoner 


of Ireland hath as large, as full an Intereſt in 


Magna Charts, the Laws and Privileges of Eng- 


and Ireland, and as much Right to be tried 

in Ireland, for Treaſon there committed, by an 

Iriſh Jury, as any Peer in Feland hath in or by 

them to be tried there by his Peers, theſe Laws 
* Co. 2 Inſtit. Proem. 


Yor. VIII. 


ſo reſolved, as to this Purpoſe, by all the 


+ 
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being no Reſpecters of Perſons, and every Man's 
Birth- right alike, of Commons as much as of 
Peers, as the Laws and Great . of England 
are; Magna Cbarta being as Targely made, and 
as amply granted to the meaneſt Freeman, as to 
the greateſt Peers of England and Ireland, as the 
Prologue and 9, 14, 15, 19, 21, 22, 26, 27, 29 
Chapters thereof reſolve. 

Since then this Act of 35 H. 8. chap. 2. doth, 
without all Controverſy, (as hath been reſolved 
in the fore-cited Caſe) deprive the Commoners 
of Ireland of a Trial in Ireland by Iriſ-Commo- 
ners, and ſubjects them to a Trial by an EN 
Jury here, for Treaſons there committed; for 
which, by the Common Law, the Cuſtoms of 
Jreland, and Magna Charta, before the Statute 
of 26 H. 8. and this Act of 35 H. 8. they could 
be no where tried, but only in Treland, not in 
England, as is collected from the Caſe of Sir Ekas 
Aſpburnbam, Tr. 18 E. 3. coram Rege, Rot. 14. 
cited by Sir Edward Cock, in his 4 Inftit. p. 356. 
(the principal Caſe that can be objected againſt 
me, which makes nothing to the Purpoſe, being 
long before theſe Statutes were made :) There- 
fore, by the ſelf-ſame Reaſon, it ſhall take away 
the Trial of 1riſþ Peers in Ireland and ' England 
by Iriſþ or Engliſh Peers, for Treaſons perpetrated 
by them in {reland, and ſubject them to a Trial, 
by an ordinary Engh/+ Jury at this Bar, or before 
Commiſſioners in any County of England, as L 
have already proved; which Jury here are, in 
Truth, Peers to all Irifþ Peers, being here no 
Peers at all, but only Commoners. 1 

If it be objected, That this Law of 35 H. 8. 
chap. 2. cannot abrogate Magna Cbarta, all Acts 
and Judgments againſt Magna Charta being de- 
clared void, by 25 E. 1. ch. 1, 2, 4. 28 E. 1. 
c. 1. and 42 E. 3. ch. 1. therefore it ſhall not take 
away the Trial by Peerage from Jriſb Peers: 

I anſwer, 1. That you may, by like Reaſon, 
object, that it cannot take away a Trial in Jre- 
land, by an Iriſb Jury, from Jriſb Commoners, 
ſeeing it cannot repeal Magna Charta, and the 
Common Law. But this Objection is yielded, 
and adjudged idle, in caſe of an Jrib Commoner; 
9 it is, and muſt be ſo in caſe of an Ir 
2. The objected Statutes do make void and 
null all Acts and Statutes made againſt Magna, 
Charta, before the Parliaments wherein they were 
made; but they extend not at all to future real 
Parliaments and their Acts, ſubſequent Parlia- 
ments- having always had Power to controul, al- 
ter, and abrogate precedent Acts; yea, the very 
Common Law, and Great Charter itſelf, when 
inconvenient or defective, as all our Books ac- 
cord: Therefore Sir Edward Cook, in his 4 In- 
Aitute, p. 42. reſolves, and proves at large, by 
11 R. 2. c. 3. 5 rot. Parl. u. 22. 48, 49. 1 H. 4. 
c. 3. 2 H. 4. c. 22. 21 R. 2. c. 16. 1 H. 4. n. 48. 
70. 144. 21 R. 2. u. 20, 21, 36, 37, $5, 86, 89, 
90. that ** Acts, (yea, and Oaths) againſt ot ; 
{© lawful Power of ſubſequent Parliaments, that 


. * they ſhall not repeal ſuch and ſuch Laws (tho? 


* miſchievous or unjuſt) bind not at all, and are 
* meerly idle:” For eodem modo quo quid con- 
ſtituitur diſſolvitur; thoſe who have Power to 
make any Laws, having as great, as full a Power 
to controul, alter, or repeal them, when they 
ſee Cauſe and Neceſſity for it; as you may read 


in Raftal's and Poulton's Abridgements of Statutes, 


D and 
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and the Statutes at large, repealing former Acts; 
and how often Magna Charta hath been altered, 
fopplied, or * repealed; in ſome Particulars; in 
and by out Parliaments, fince its making, by 
pag who Acts, both by preſcribing; creating 
new Impriſonments, Forfeitures, corporal Pu- 
niſhments, Fines, Executions, Treaſons, capital 
Offences, Cuſtoms, and Impoſts, not then known, 
or different Ways, or Places of Trial; not then 
in Uſe, in Caſes of 2 Treaſons; and the 
Ike, by a Jury in England, not then uſual, but 
fince confi by the Statutes of 26 H. 8. c. 13. 
28 H. 8. c. 25. 33 Hl. 8. c. 27. 35 H. 8. c. 2. 
and 6 E. 6. c. 11. contrary to, or Þ different 
8 m Magna Charta, and the Common Law, 2 E. 

6: C. 24. is ſo well known to all Lawyers, that 1 
will not ſpend Breath to prove it. x. 7 

3. F anſwer, That this Act of 35 H. 8. doth 
both alter, and, in ſome ſort, repeal Magna 
Charta; and the Common Law, as to the Point 
and Place of trying foreign Treaſons in England 
itſelf, as to Engliſh Peers and Commoners, to 
whom alone' the Great Charter was firſt granted, 
they being not triable in England, by Jury or 
Peers, for any foreign Treaſons, by the Common 
Law, or Great Charter. Therefore, a Fortiori, it 
muſt both alter and repeal the Common Law and 
Great Charter, as to Ii Subjects, for whom the 
Great Charter was never originally made, nor 
yet directly confirmed to them by 10 H. 7. but 
only implicitly and doubtfully at moſt, as I have 

Troved, | ; 

4. I anſwer, that this Act of 35 H. 8. doth 
no ways abrogate or alter Magna Charta, in 
Truth or Reality, but rather ratify and confirm 
it, in the Form and Manner of this Trial, though 
not in the Place: For Magwire being only a Peer 
in Ireland, but not in England, every Freeman of 
England, that ſhall be impanneled to try him, is, 
in Truth and Law, his Peer here. And this Act, 


enacting that he ſhall be tried, not by Martial 


Law, or the Judges themſelves, but by good and 
lawful Men of the Shire, where the'King's-Bench 
ſhall fir, who-are his Equals' and Peers in Eng- 
land, and faving the Trial by Peers to every Peer 
of this Realm, after his Indictment found by 
Jury. This Way and Form of Trial, by Jury 
in England, being then and now the Law-of the 
Land, is no Contradi&ion'or Repeal at all, but 


à direct Purſuit and Confirmation thereof, ac- 


cording to its Letter rr And ſo much 
in Anſwer to this grand Objection, wherein I 
have been over tedious, but ſhall recompence it 
with Brevity in the Remainder. , _ 

T be Second Objection (a mere Branch of the 
former) is this. 3780 10 169! | 
That if Iriſh Peers ſhould be triable by an or- 
dinary Jury within this Law, for Treaſons done 
in Ireland, this might prejudice the whole Nobi- 
lity of Ireland, who, by colour of this Act, might 
be ſent for out of Ireland, and tried here for Trea- 
ſons, Miſpriſions, and Concealments of Treaſons 
there committed, and ſo quite deprived of their 
Birth · right of Trial by their Peers, which would 
be of dangerous Conſequence. 

J anſwer, 1. That I have manifeſted, that this 
Trial by Peers was never deemed, claimed, nor 
enjoyed in Ireland, as a Privilege, by 1ri/þ Peers, 
nor ever uſed or practiſed in that Land before 
this Act, and but once claimed fince, and that in 


* See Horn's Mirror of Fuftices, p. 314, 315. 


+ See an exact Abridgement of the Records, p. 372, 379, 380. | 
< Sce an exact Abridgement, p. 567, 568. Coot's 4 tit. P. 123, 124. 
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Ireland; therefore it cannot be intended, that 
this Statute, or the Makers of it, ever imagined 
to ſave this manner of Trial by Peers only to 
Iriſb Peers, which they never enjoyed, nor ſo 
much as once claimed or poſſeſſed before the 
making of it. Neither can it be any Injury 
or Injuſtice to deprive them of that now, they 
never heretofore claimed, uſed, or enjoyed, as 
their Privilege, or Birth-right, being not indu- 
bitably ſettled on them by any Law that I have 
feen; bur only in ſome ſpecial Caſes of Treaſon, 
ſince 35 H. 8. whereof this is none, by the late 
Acts of 2 Eliz. c. 1 and 6. when as this Privilege 
is taken from them, not by a bare-ftrained Expo- 
ſition, or Implication, but by this expreſs Act of 
Parliament made long ſince for the common 
oy = Safety of England and Ireland, not yet 
repealed, | 

2. This Objection, with as great or greater 
Strength and Colour, might be made for all the 
Commons of Ireland, (far more numerous and 
conſiderable than their Peers) they being deprived 
by it of Trials by Jriſb Juries in their native 
Country, than for [ri Peers alone; which Trial 
here againſt Jriſb Commons, was never of late 
excepted againſt, this Law having been ſo oſten 
adjudged to reach to them: Therefore there is 
no Colour, to exempt Viſb Peers out of it. | 

3. This pretended Prejudice to Ii Peers, in 
point of Trial by their Peers, is ſolely in Caſes 
of High Treaſon, or Miſpriſion and Conceal- 
ments of it, and no other, the Statute extending 
to no Crimes, but theſe alone: Therefore the 
Miſchief is not great in general; and no Jrifh 
Peers, [ — but ſuch who have traiterous 
or diſloyal Hearts, will deem it a Di t. 
or Injuſtice to them, to be ſecluded of a Trial 
by their Peers, only in theſe Caſes - of High 
Treaſon : And if others, who are profeſſed 


Rebels and Traitors, murmur at ity (as none elſe 


will) we need not much hy am it, nor 
their pretended Privilege, before our own 
Kingdoms, Religions, yea, Freland's Safety and 


Weltare, in bringing them to a ſpeedy Trial and 


condign Puniſhment for their Treaſons here 
England, by vertue of this Law. * 3 

4. Even by the very Common Law, before 
this Act, Treaſons committed in Ireland by Peers 
or Commons, were triable before the Marſhal of 
England, in England itſelf, as is evident by the 
Parliament Roll of 2 H. 6. p. 9. $ where Joby 
Lord Talbot, being the King's Lieutenant in Jre- 
land, accuſed James Bottiler, Earl of Ormond, 
of certain Treaſons (there particularly recited) 
dy him committed in Ireland, before Jobn Duke 
of Bedford, Conſtable of England, in his Mar- 
ſhal's Court; Which Accuſations the King, 
the Advice of his Parliament, did diſcharge and 
aboliſh, to appeaſe the Differences between them: 
Upon which elſe he might have been proceeded 
againſt, though an Ii Peer, without any Trial 
by his Peers; (ſee Cook's 4 inftit. p. 123, 124.) 
Therefore 4 Fertiori this ſpecial Act of Parlia- 
ment may ſubject i Peers to a Trial by a ſub- 
ſtantial Engliſh Jury in England, for Treaſons done 
in Ireland, ſince triable for them here before its 
making even in the Marſhal's Courts, 

5. This Statute doth not ſimply take away the 
Trial of all Treaſons committed in Ireland, from 
thence, only it makes them all triable here, when 


the 
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the King, State, and Parliament ſhall ſee juſt 
Cauſe or Occaſion for Trial of them here, as 
now they do in theſe Times of general Rebellion 
there, when the Rebels are ſo. predominant, and 
the Times ſuch, that no ſafe, fair, or indifferent 
Trial of this Traitor, can be there had or ex- 

d: And ſeeing the Law and common Kea- 
ſon will inform every Man, that the King and 
State will never be at the Coſt and Trouble to 
ſend for Traitors and Witneſſes out of Ireland, 
to try them here, but upon a moſt juſt Occaſion, 
and urgent Neceſlity, to prevent either a Failure 
or Delay of Juſtice, in caſe of horrid Treaſons 
and Rebellions : And no Iriſb Peer, who hath 
any Loyalty in his Heart, or Reaſon in his Head, 
will deem it a Diſhonour or Prejudice to the 
whole 1riſþ Peerage in general, or. the traiterous 
Peers, ſent hither to be tried; in particular, to 
be outed of a Trial by Jriſb Peers, in ſuch Caſes 
of Neceſlity, and Expediency only; it being 
better and ſafer for this Realm, and Jreland too, 
that theſe native lib Peers, who have been 
proved to break out into actual Rebellion, in all 
Ages, (as this Priſoner's Anceſtors have done, 
as much, or more than any, his“ Grandfather 
being the firſt Man that broke forth in Tyrone's 
Rebellion) ſhould be ſubject to Trials for the 
ſame, by ordinary Engl Juries here, and outed 
of their Peerage, than that ſuch Arch-Traitors 
and Rebels, as the Priſoner and his Confederates 
are, (guilcy of the Effuſion of many Thouſands 
of Proteſtants and Engliſbmen's Bloods) ſhould 
eſcape uncondemned, or be executed. by Martial 
Law. And our Law, in this Caſe, which con- 
cerns the Safety of two Kingdoms at once, will 
rather ſuffer a particular Miſchief, eſpecially to 
rebellious Peers, than a general Inconvenience to 
both Realms, and all loyal Subjects in both. 

6. Though the Trial of all Eng and Irifb 
Peers, by 4 legal Indictment, Preſentment, and 
Jury of their Peers alone, and not by Martial 
Law, or Commiſſioners themſelves alone, be an 
eſſential fundamental Right and Privilege, for the 
Security of their Lives and Eſtates, which our 
' ® See Cambden's Ireland, p. 111, 120, 121, 199. h 

+ See Stamf. I. 3. c. 7. 7 H. 7. 12. Broot's Challenge, 217. 
Title, Challenge. 

8 Sec Coot's 3 Inflit. p. 27. 
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Parliaments, in all Ages, have been very curious 
to preſerve, and not to alter; yet the Trial of 
Peers by Peers alone, (not by a Jury of other 
Freemen) for the moſt Part, (if rightly conſi- 
dered) is rather a meer Punctilio of Honour, than 
Matter of real Privilege or Benefit to Peers; 
and by Intendment of Law and common Expe- 
rience, a fair and legal Trial,” by the Oaths of 
twelve honeſt, ſubſtantial, indifferent Exgiiſſi Gen- 
tlemen, or Freeholders, to whom the. Priſoner 
may take all forts of lawful Challengs by Loy 
which ſhall be allowed, if there be any juſt Ca 
of Suſpicion of Partiality, Injuſtice, Conſangui- 
nity, Gc. beſides his peremptory Challenge of 
thirty-five Jurors, without Cauſe (which Chal- 
lenges, $ Cook affirms, ſhall not be admitted, gs 
granted, in cafe of Trial by Peers) it being the 
uſual, ancient || Trial, in all Caſcs between the 
King and ordinary Subjects, between Man and 
Man, Peers and Commoners, both in all Civil 
and Criminal Cauſes whatſoever, it is, and will 
be every way as juſt, as beneficial. to a Peer, in 
point of Law, as a Trial by twelve Peers, upon 
their Honours only, without Oath : And the 
Exchange only of the Form of Trial, by twelve 
indifferent Engl/þ Gentlemen of Quality, upon 
their Oaths, tor twelve I[riſþ Peers of Engl 
Blood, nominated and appointed only by the 
King, or his ++ Lord Deputy of Ireland, upon 
their Honours, without Qath, in this Caſe o 
Neceſſicy, can be no Injuſtice, Injury, or Prejudice 
to the Ii Peers in general, nor yet to the Pri» 
ſoner in particular: The rather, it we conſider, 

1. That every Indictment, by which an Eng- 
liſh, or Iriſh. Peer, is, or can be tried, muſt firſt 
be proved before a Grand Jury of Commons, (as 
this very Statute preſcribes) and found by them 
upon Oath, not by a Jury of Peers, which is. a 
kind of preparatory Trial of a Peer by Jury, 
without which there can be no proper Trial by 
Peers, as is reſolved, Cook's 3 Inſtitute, p. 28, 
F,, 1] ont 

2. That in Caſes of Appeal $$ brought by a 
common Perſon for Murder, Rape, Robbery, 


Fitzh. Statham's and DBroot's Abridgenents, and Abs T able, 


See Firzb. Brook, Af, Title, Jurors, Trial, Inqueſt. 


2. 1K. 4. 2. 27 H,8. 22. & 13 H. 8. 11, fz. Brook's Trealon, 29, 33. 10 F. 4. 6. Cook's 3 Inftit. p. 28, 29. 2 Inf, p. 48. 


++ 2 EA. c. 1. & 6. 
50 Mr. Prynn in his Preface to this A 


ment ſays, That Errors themſelves in the Courts of Ireland, with other Grievances, 


could not antiently be redreſſed in the Parliaments thereof, but only in England, till 29 EA. 3. as is evident by this memorable 


hitherto unprinted Record made for Relief in ſuch Caſes. Crook 1 Rep. m. 14 Car. p. 511, 


Clauſ. 39. E. 3. m. 12. De erroribus corri 


12. 
dis in Parliamentis tenendis in Hibernia ; Rex, Fanden. 


. 


& Cancellario fait 


Hiberniæ, /a/utem. Ex parte nonnullerum fdelium neftrorum Communitatis terre naſtræ Hiberniæ, Nobis eff graviter conguerendo 
monſ/tratum, ut cum iffi dampna & gravamina quamplurima @ magno tempore ſuſtinuerint ex hoe, quod ig terras & tenementa /ua 


in manum noſtram per mi niſtrus noſtros terre præilictæ, cum nomine diftritionis, cum ex cauſa tranſęrc 


ir, five alienationis fine 


licentia nefltra fuctæ, woluntarie  ab/que cauſa rationabili capia, extra manus noftras, licet rit? & praceſſu debits inde penes vo; if 
alios de Confilia noftro in goons illis, juxta legem& conſuctudinem terre prædictæ proſecuti fuifſent recuperare non poſſunt. (See Pat. 8. 


Johan. Regis, m. 1, 2. Pat. 
coram Juſtciariis noſtris & a 


Jehan. Reg. m. 4. n. 26.) Ft etiam ex hoc, quod Errores qui in Recordis & Proceſſibus placitorum 
fs Curiis & Placitis in eadem terra, que Recordum habent, habitis, & in redditionibus judicioram 


. placitorum eorundem interveniſſe prætendantur in Parliamentis in eadem terra corrigi nequeunt, nec alias juſticia inde fieri 
fine remedio in Anglia querendo ; prepier quod, quidam propter labores & expenſas tirca pramiſſa oppofitas ad maximam miſeriam 
& inopiam deducuntur, & guidam omnino exheredati exiftunt ; unde iidem fideles noſtri Nobis cum inflancia ſufplicarunt, ut ſuper 
præmiſſis remedium congruum appeni faciamus. Et quia videtur Nobis & Conſilio noſtro durum g & grave, quod conquerentes 
ſaper aſſecutione Juſticiz de injuriis fibt illatis in partibus prædictis, taliter abſque remedio tatigerentur ; per quod pro quiete, 
& indempnitate populi noftri in terra prædicta ſub n:ſero regimine exiſtentis, cui in exhibitione Jufticiz ſumus debitores ; ogdina- 
vimus, quod de omnibus terris & tenementis in terra prædicta per Tuſticiarios, Eſceatores, ſeu quoſeunque alics Miriſfras noftras," ſub 
Sigillo noftro in manum noſtram captis, illis gui pro eiſdem terris & tcnementis extra manum noftram debit & jufto procyſſu coram vobIs 
froſequi woluerint, ſuper hoc plena Juficia ecundum legem & conſuetudinem terrz noſtræ Anglie, & diftz terræ noſtras Hiberniz 
fat, guibu/curque mandatis noris ſub magna wel private Sigillo notre Angliæ, wobis aut alits Miniſtris in terra prædicta ante hie 
1 a diredis, non ob/tantibus. (See 2 E. 3. c. 8. 18 E. 3. Stat. 3. 20 F. 3. c. 1. 2 Clauſ. 5 E. 3. part 1. m. 27. 1 K. 2. 1. 96. 
2 K. 2. n. 51. Clauſ. 20 E. 3. part 1. dorſ. 13.) E quod ad proſecutionem emmium & Angulorum gal conguert vc lnerint Errores in 
Recordis vel Proceſſibus coram aliguibus Juſticiariit, ſeu aliis Miniftris prædictis, inter veniſſe, Rotult eorundem Recor du & Pro- 
ee/uum in Parliamentis noſtris in eadem terra tenendis, per Juſticiarios ſeu Minifftros, coram quibus Recorda & Preceſſus illa furrint, 
deftrantur ; & ibidem eadem Recorda & Proceſſus diligenter recitentur & examinentur, & errores {i quos in eiſdem invenire con- 
tigerit, debite corrigantur. Et ideo Vobis mandamus, quod Ordinationem pradidam in terra n:ftra prediae teneri, & Sartibus 
conquerentibus plenam & celerem Juſticiam ou in forma prædicta, g uibuſcungue mandatis wobis aut alii in terra predifa 
ante hac tempora in contrarium directit, non obfantibus. Ita quod aliguis materiam ncn habeat Nobis pro defect Fuſticie, Super 
caſibus predidtis, de cætero conguerendi- Tefte Rege apud Weikm. 30 die Auguſi. Per ipſum Kegem &f Confiliam. 
. | or 
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br the like, and likewiſe in caſe of a Premunire 
againſt an Engliþ Peer, where his Life is not 
brought into queſtion, he ſhall not be tried by 
his Peers, but by an ordinary Jury as other Men; 
Trial of Peers by Peers being only in Cafes of 
Indictments for Treaſons or Felonies at the 
King's Suit, and no other; as is clear by the Sta- 
tute of Magna Charta, ch. 29. Neither will we 

ſs upon him, or condemn him, without the lawful 
3 — of his Peers; &c. the Words only of 
the King, not of the Commons: In this our 
Books are expreſs in point, all cited in Sir Egw. 
Cook's 2 Inſtitute on this very Chapter of Magna 
Cbarta, ch. 29. in his Pleas of the Crown, or 3 
Inſtit. c. 2. p. 30, 31. & 20 Ed. 4. 6. b, Now 
this Caſe in queſtion concerning not only the 
King, but the whole Kingdom of England and 
Treland, and thoſe many Thouſands of common 
Perſons whoſe innocent Blood hath been ſhed in 
Treland by him and his confederate Rebels, cry- 
ing out for Vengeance and Juſtice againſt him 
without Delay ; he may thereupon be juſtly tried 
by an ordinary Jury of Commons, as well as in 
caſe of an Appeal of Murder brought by a com- 
mon Perſon. | 

3. Peers of Parliament, even of this Realm, 
not by inherent Nobility and Birthright, but 
only in right of their Baronies, which they hold 
in auter Droit, as Archbiſhops, Biſhops, Abbots, 
Priors, and the like, ſhall not be tried by their 
Peers for Treaſons or Felonies at the King's Suit, 
but only by an ordinary Jury ; as Archbifhop 
Scroope of York, Cranmer Archbiſhop of Canter- 
bury, * Adam de Oriton, or Tarlton, Biſhop of 
Hereford, Mark Biſhop of Carliſie, Fiſher Biſho 
of Rocheſter, and others were tried, 3 Ed. 3. f. 6. 
Kelway's Reports, f. 184. Stamford's Pleas of the 
Crown, f. 135. Crompton's Juriſdiftion of Courts, 
F. 12, 19. HalPs Chron. 6 H. 4. f. 25. Co. 3 Inft. 
F. 36. Now if theſe very Engliſb Peers, to whom 
Magna Charta was immediately granted by 
Name of Archbiſhops, Biſhops, Abbots (being 
the firſt Perſons mentioned in the Prologue and 
ch. 1 and 29 of this Charter) ſhall be outed of 
their Peerage in theſe Caſes of Indictment at the 
King's Suit, though within the very Letter of 
Magna Charta, becauſe they are no Peers of 
England by Blood or Birthright, but in right of 
their Churches, then, @ fortiori, Iriſh Peers ſhall 
be deprived of their Peerage by this ſpecial Act, 
who are not within the Letter or Intent of Magna 
Charta, never made for them, but for Engliſh 
Noble Blood. And if it be neither Injuſtice, 
nor Injury, nor Inconvenience, to deprive theſe 
Eccleſiaſtical Engh/b Peers of a Trial by Peers 
in Caſes of Treaſon or Felony at the King's Suit, 
though within the Letter of Magna Charta, and 
to try them by an indifferent Jury of Freehold- 
ers ; it cannot be reputed any Injuſtice, Injury, 
Prejudice, or Inconvenience at all now to out 
this 1riſþ Peer of his Peerage here, where he is 


. Catalogue of Biſhops, P- 232, 233, 605, 606. 
r 


in his Preface to his Argument ſays, I ſhall here infert one 


F Mr. 
Iriſb MalefaQors in 41 7 the binding them to a pear, 
for not appearing here for Murders, Robberies, 3 elon 
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no native Peer, for ſuch an hotrid Treaſon as 
this. | ke 362 
4. Iriſh Peers are no Peers at all in England; 
upon which Account and Reaſon if they commit 
Treaſon here, they ſhall be tried by an ordinary 
Jury: Therefore to try them only by. Freehold. 
ers, not by Peers, in England, can be no Injury 
nor Diſhonour to their Peerage, unleſs it were in 
Ireland where they are Peers; and yet have been 
feldom or never hitherto tried there by their Peers, 
as I have proved. 

5. The very Statutes of Jreland itſelf, made 
by the Peers and Commons thereof to prevent 
many Miſchiefs by Fhieves, Murderers, and 
Rebels in that Realm, do'deprive both the Lords 
and Commons there of any legal Frial at all both 
for their Lives and Eſtates too; Witnefs the 
Statutes 28 H. 6. c. 1. 3 C5 E. 4. c. 12. and ex- 
poſe them to the Judgment, Slaughter, and Plun- 
der of particular Men, in ſome Caſes authorizing 
« all Manner of Men that find any Thieves rob- 
e bing, breaking up Houfes, by Day or Night, 
ce or going or coming to rob or ſteal, having no 
e faithful Man of good Name and Fame in their 
„ Company, in Enghfh Apparel, to take and kill 
% thoſe Thieves (though Peers) and cut off their 
„ Heads (without Indictment or Jury) and ſeize 
t their Goods, without any Impeachment of the 
« King, his Heirs, Officers, or any other, for 
© which they are to receive a Sum of Money 
© from every Plow-land and Perſon of Eſtate 
% within the Barony where they ſhall ſlay and 
„ behead ſuch Thieves.” And 25 H. 6. c. 4&5. 
&« If any Engliſhman ſhall have any Hair or Beard 
upon his upper Lip like the 1r;þ, it ſhall be 
% lawful for every Man to take their Goods, as 
* IJriſb Enemies, and to ranſom them as Enemies: 
« And if any JIrijþ Enemies received to the 
„King's Allegiance, ſhall afterwards rob, ſpoil, 
e and deſtroy the King's liege People, it ſhall be 
% lawful for every Liegeman that may meet with 


4 him afterwards, to do with him, and his Goods 


« and Chattels, as to Enemies who were never 
t liege, and to ranſom them at their free Will, 
& without any Impeachment of the Law.” And 
Ch. 6. If any Men, 2 Knights and Pre- 
& lates, ſhall wear gilded Bridle, Peytrels, or 
* other Harneſs, that it ſhall be wf to every 
« Man that will to take the ſaid Man, his Horte. 
© and Harneſs, and to poſſeſs the ſame as his 
* own Goods, without Indictment or legal Trial.” 
All which would be monſtrous in England. 
Therefore it is much more legal and juſt, and 
no Injury at all, to try the Priſoner, an Arch- 
Rebel, in England, f in the Time of War and 
Combuſtion in Ireland, for his Treaſons there 
perpetrated, by an indifferent, honeſt, lawful, 
Engliſh Jury, upon an Indiftment found by the 
grand Inqueſt, than thus to kill or behead ſuch 
Malefactors in Ireland, and ſeize both them and 
their Goods as Enemies, and ranſom them at 


- 


pertinent Record, to manifeſt that the ting of 
em 


the recording their Defaults, and giving Judgment againſt t 
ies, committed or ated by them in g Jus — 


reland, is no Nov 


ty (having 


omitted it in my Argument) it being in uſe in the ninth Year of King John, as this Patent manifeſts. 


Rot. Pat. Ann. 9. Johan. Reg. m. 4. n. 46. Rex, M. flio Henrici, 
deduci faciatis ſecundum judicium Comitis Dublin, Galfredum de Mariſco 


* Hiberniz, /aldtem. Mandamus vob i, quod + 
alios gui refati ſunt de incendio, & roberia, & morte 


hominum, & aliis rectis que pertinent ad Coronam neſtram, unde eis dies datus eſt coram nobis in Anglia, a die ſancti Michaelis 
ad 15 dies, ad quem non venerunt, nec pro ſe reſponſales miſerunt, & abſentiam ſuam die illo Attornatis eis in defaltam. 
Et ip/os deduci faciatis ſecundum judicium prædicti Comitis de vita & membtis, & obſidibus, & vadiis, & plegiis. Tefte meip/o 


Theoukeſbury, 12 die Novembris. 


apud 


pleaſure, 


pleaſure, without Trial, Jury, or Indictment, 
and not only to indemnify but reward thoſe that 
do it, by Laws there made by the Exgliſß and 
' Iriſþ themſelves; which will anſwer all Objections, 
and wipe off the leaſt Shadow of Injuſtice in this 
Caſe and Trial. 

The third Objection is this, That if 1; Peers 
had been within this Law, there being ſo many 
Rebellions in Ireland ſince its enacting, we ſhould 
have had ſome Precedents of 1riþ Peers here tried 

by Jury e're this: But there is no ſuch Precedent 

extant z therefore certainly Jriſb Peers for Trea- 

ſons perpetrated in Ireland, are out of this Act. 
To this I anſwer, 1. That no Ir; Peers have 


been tried by their Peers in Ireland for Treaſons 


ſince this Act; ergo they are within it. 

2. That this Argument is merely fallacious, 
and non - concludant; for the Reaſons why no 
Iriſh Peers have been tried here ſince this Law by 
virtue of it, is not becauſe they were not deemed 
within it, but for other Reaſons. N 

1. Becauſe moſt of the riß Peers who have 
been in actual Rebellion ſince this Law, were 
either actually ſlain in the Wars, or fled the 
Kingdom, or elſe were received into Grace, and 
pardoned before Trial upon their Submiſſions, or 
elſe attainted and executed by Act of Parllament, 
or by Martial Law in Ireland. And by theſe 
means only avoided their Trials here. 

2. Becauſe ſome Tr; Rebels, as great as Mag- 
wire, or any of their Peers in Power and Eſtate, 
have been heretofore tried and executed for Trea- 
ſons in England by virtue of this Law, though 
brought over hither from Ireland againſt their 
Wills; as Oreurk and Sir John Perrot of old, 
and Mac- Mabon the laſt Term; and the Trials of 
theſe three here are direct Precedents in Point, and 
good Warrant by this very Act for the Trial 
alſo of this 1riþ Peer, as I have proved. 

3. This Statute is not very ancient, yet ſtill 
in as full Force as ever; and if this be the firſt 
Precedent of ati 1riþ Peer that came judicially 
in queſtion here in England, to be tried upon it 
ſince its making, it is no Argument he is out of 
this Law, but rather an Inducement to make him 
a leading Precedent to thoſe rebellious Peers of 
that Nation, who have been the Ringleaders of 
the ordinary Commons there in this grand Re- 
bellion, there being no Precedent, Judgment, 
nor ſolid Reaſons againſt it; yea ſome Judgments 


in caſe of Ti Commons, and many unanſwera- 


ble Reaſons, for it. | 

The fourth Objection is, The Opinion of the 
Book in Dyer, f. 360. 1. forecited, recited in 
Crompton's Furi/d:i#ion of Courts, f. 23. a. and Mr. 
St. Jobn's Argument at Law at Strafford's At- 
tainder, That an Iriſb Peer cannot be tried here 
in England for Treaſon done in Ireland, neither 
by his Peers, nor by a Jury; becauſe he is no 
Subject of England. 

To this I have already given an Anſwer, and 
ſhall here only add, 1. That the only Reaſon 
given in the Book hath been ſince ſeveral times 
adjudged to be no Reaſon at all nor Law by all 
the Judges of England, a Subject of Ireland being 


a Subject of the King of England in all Places, 


as is adjudged in Catvin's Caſe, and that Wrey 
diſclaimed any ſuch Opinion delivered by him as 
is there reported. Therefore the Reaſon of this 
Opinion being adjudged erroneous, and no Law, 
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the Opinion itſelf grounded on it muſt needs be 
ſo too; the rather, becauſe the Opinion there cited 
was upon a Caſe caſually put and moved out of 
Court by way of Diſcourſe, without Study or 
Argument, and ſuddenly delivered only by Dyer 
and Gerrard (ſince Wrey diſclaimed it) but not 
given upon any Cauſe actually depending or de- 
bated and „ in Court. 2. That it is a full 
Authority for me, both becauſe it determines 
there can be no Trial of an Iriſh Peer by his Peers 
in England but only by a Jury, and that in Tre- 
land itſelf Peers are not uſed to be tried by Peers, 
but attainted by Act of Parliament; therefore an 
Authority point-blank againſt the Priſoner's Plea. 

The fifth Objection is, Orourk's Cafe ; which 
in Judge Ander/on's own Book of Reports is put 
thus, Whether Orourk, an Iriſh Subject (and no 
Peer nor Baron of Ireland) might be tried by this 
Act here in England for Treaſons committed in 
Ireland? Which Words (nient eſteant un Peer ou 
Baron de Ireland) in the putting of the Caſe . 
ſeems to intimate, that in that Caſe the Opinion 
of the Judges was, That an Vi Peer was not 
within this Act. 

To which I ſhall return this brief Anſwer, 
That this Clauſe, Not being a Peer or Baron in 
Ireland, in the putting of that Caſe, was only a 
Deſcription of the Quality of his Perſon, he being 
no Peer or Baron of that Realm, not any Point 
in or Part of the Caſe, there being not one Syl- 
lable in the whole Debate or Argument of it, by 
way of Admiſſion, or otherwiſe, that an  Iriſ 
Peer was not within this Act: And in this very 
Caſe the Judges reſolved the Book in Dyer to be 
no Law, and Wrey diſclaimed any ſuch Opinion 
of his therein reported, as Sir Edward Cook's In- 
ſtitutes on Littleton, fol. 261. b. record. 

The ſixth Objection is this, (intimated in an 
Order of the Lords Houſe) That this may much 
concern the Peers of England; for this Law for 
trying foreign Treaſons is enacted in Ireland ; and 
ſo by colour of it Exgliſ Peers may be ſent over 
into Ireland, to be tried there by a Jury of Tri 
Commoners, for Treaſons done in England, as 
well as Iriſh Peers ſent thence to be tried by or- 
dinary. Juries here in England for Treaſons com- 
mitted in Ireland. i a 

I anſwer, 1. That there is no ſuch Law extant 
in Jreland, that I can find, among all their printed 
Statutes ; ſo as this is a vain Surmiſe. J 

But, 2. If there were any ſuch Law there, yet 
England being the ſupreme Realm to Ireland, 
may make Laws in the Parliament here to bind 
the Jriſþ Peers and Commons; but the Parlia- 
ment in Jreland being a + ſubordinate Realm to 
England, never yet did, nor can make any Laws 
at all to bind any Exgliſb Peers or Commons for 
things done in Eng/and, until the Rebels there 
ſhall be able to conquer England (which I hope 
they never ſhall) as we have conquered them. 
Therefore we need not fear any ſuch obliging 
Laws of theirs, or the Trial of Engl Peers in 
Ireland. So as this vain Fancy is quite out of 
doors, and the Lords themſelves upon Conference 
with the Commons, have been fully ſatisfied 
that this Caſe no ways concerneth the Peers of 
England, whole Trial by their Peers is by dire& 
Proviſo ſaved to them in this Act; and there- 
fore cannot come in queſtion, or be taken from 
them by Pretence of any ſuch Law eſtabliſhed in 


© See the Annals of Ireland, and Mr. Cambden in Ireland, p. 121 to 2000 F See Crote's Rep. p. 264, 511, 512. 
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Feld: Whereupon they have teverſed their 


Order, which ſeemed to give ſame Colour for 
this Objection. ; | 

Pat, 48 H. 3. pars 1. m. 8. I find this memo- 
rable Record: Rex, Cc. omnibus ſalutem. 
Cum ſecundum conſuetudinem hactenus in 
« Hibernia obtentam, Utlagati in Regno noſtro 
« Arglie pro Utlagatis in Hibernia haberi non 
© conſueyerunt, et Gregorius le Somner, ratione 
% LUtlagariz in ipſum promulgatæ in regno noſtro 
«© Axgliæ, nuper captus fuit in Hibernia et in 
« Angliam reductus et impriſonatus ; Nolumus 
% quod fidelibus noſtris Hiberniæ aliquod præju- 
W ; ex hoc in poſterum gravetur, In cu- 
„ jus, Sc. Teſte Rege apud Turrim London. 
« 26 die Junii.” If Engliſhmen outlawed in Eng- 
land could not by the Law and Cuſtom of Jre- 
land be taken upon a Capias Uilagatum in Ireland, 
or reputed as outlawed Perſons there, as this 
Patent reſolves, much leſs can they there be 
tried for any Treaſons acted in England by colour 
of this Law, nor can our Enghb Peers be there 
tried for Treaſons here by an Iriſb Jury. 

A ſeventh Objection, which I have heard made 

ſome, is as vain and abſurd as the former; 
That if Iriſb Peers be within this Act for Trea- 
ſons done in Ireland, then by the ſame Reaſon 
Peers in Scotland might be ſent for and brought 
into England, and there tried by an ordinary Jury 
by virtue of this Law, for Treaſons done in 
Scotland; which would be a great Prejudice to 
the Peers of Scotland, and the Privileges of that 
Kingdom. 8 | 

I anſwer, 1. That this Act extends not to any 
Treaſons of Scots Lords or Commons committed 
or acted in Scotland, and triable there, though it 
reach to Iriþ Lords and Ireland. 

1. Becauſe this Act was made long before the 
Union betwixt England and Scotland, by 1 Jac. 
c. 2. 3 Far. c. 3. 4 Fac. c. 1. & 16 Carol; 
whiles that Scotland was under the abſolute and 
immediate Power of its own Kings, and not of 
the Kings of England; and fo it cannot extend 
to them, | 
2. Scotland; although the Kings of it have 
often done Homage to the Kings of England in 
ancient ny (20 their 8 Lords) was ſtill 
an abfolute independent Kingdom in this reſpect 
of being ſubject only to, and governed by its 
own Parliaments and Laws ; but not ſubordinate 
to, nor. governed by the Laws or Parliaments of 
England, which never bound them heretofore, 
nor now, as they did and do Ireland; their Laws 
and Statutes and ours ſtill continuing different. 
Therefore this Act neither did nor could bind 
the Scots Peers or Commons in Point of Trial 
here for Treaſons committed in Scotland, as it 
binds the [ri/þ (ſtill ſubject to our Laws and Par- 
liaments) for Treaſons done in Ireland. 

3. The very Acts of Pacification ̊ between both 
Kingdoms, and the Solemn League and Cove- 
nant paſſed this Parliament here and in Scotland 
too (Which do ſpecially reſerve the Trials of all 
Traitors and Delinquents of their Kingdom to 
the Trial and Judicatory only of their own Par- 
liaments and Realms) have for ever provided 
againſt this vain Pretence, and ſecured not only 
all Scottiſh Peers but Commoners too againſt any 
Trials here by virtue of this Act for Treaſons 


See How. p. 348, 546, 550. "Walfugheam Hiff. Aug. p. 48'to 56. Mat. Paris Hift. ug. 
29 E. |. Rot, (lauf dorſ? 10 Clauſ. 33 E. 1. dorſ. 1 L 34 F. - dorſ. 10. d 


1 Jac, c. 2. 3 fac. c. 3. 4 Jac. 1. 
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done in Scotland; therefore I ſhall give it no fur: 
ther Anſwer. 

The laſt Objection I can think of is this; That 
in every Caſe of Treaſon or Felony new made 
by Statute, the Lords of Parliament in England 
ſhall have their Trial by their Peers ſaved; not- 
withſtanding the Statute provides not for it by 
expreſs Words; ſo that Proviſo's of Trial by 
their Peers inſerted into them in ſuch Caſes are 
but idle, and ex abundanti, becauſe it is provi- 
ded for both by the Common Law, and by 
Magna Charta itſelf, c. 29. and ſo was it ad- 
Judged in the Caſe of the Lord Hungerford here- 
tofore, and in the Earl of Caſtlebaven's Caſe of 
late for Buggery, upon the Statute of 25 H. 8, 
c. 6. Stamford's Pleas of the Crown, f. 152, 153. 
& Crompton's Juriſdiction of Courts, f. 29. There- 
fore the Trial of Iriſþ Peers by their Peers ſhall 
be likewiſe ſaved to them within this Act, tho? 
it be not expreſſed, as well as the Trial by Peers 
is to Engliſh Peers by expreſs Proviſo. 

I anſwer, firſt, That this Rule holds generally 
true in all Caſes of new Treaſons and Felonies 
where the Offences only are made capital, or pu- 
niſhable according to the ancient, uſual, and or- 
dinary Proceedings of Law, and the Manner of 
the, Trial of them left at large, and not preciſely 
limited how and by whom they ſhall be tried; 
as they are in the objected Caſes upon the Sta- 
tutes of 25 H. 8. c. 6. & ; Eliz. ch. 17. concern- 
ing Buggery; where the Words are, That 
this Vice ſhall be adjudged Felony, and that 
* ſuch Order and Form of Proceſs ſhall there- 
upon be ufed againſt the Offenders, as in Caſes 
of Felony at the Common Law, and that the 
„ Offenders being thereof convicted by Verdict, 
* Confeſſion, or Outlawry, ſhall ſuffer Pain of 
„ Death, Sc.“ Which Words, without the 
leaſt Contradiction, ſtand as well with Trial of 
Peers who are. guilty of it by their Peers alone, 
as of Commons by a Jury, they being both 
according to the Order of our Common Law, and 
a Verdict by Peers is as properly ſtiled a Verdict 
in Law, as a Verdict by Jury; Witneſs 1 H. 4. 1. 
and Cook's 3 Inſtit. ch. 2. p. 30. But in the Sta- 
tute of 35 H. 8. there is no Creation or Intre- 
duction at all of any new Treaſons, but only an 
Introduction of a new Form and Way of Trial 
for Treaſons formerly made and dec ſuch, 
then done, or hereafter to be committed out of 
this Realm, and that new Form of Trial pre- 
ciſely limited in all Particulars, and eſpecially 
enacted to be by an ordinary Jury, except only 
in caſe of our Engliſh Peers: Therefore this Sta- 
tute comes not at all within the Objection, be- 
cauſe it particularly defines the Place where, the 
Judges before whom, the Juries by whom, with 
the whole Form and Manner how ſuch foreign 


Treaſons ſhall be tried, with all other Circum- 


ſtances of the Trial, and expreſly preſcribes, 


That all but Exgliſß Peers indifted for foreign 


Treaſons, ſhall be tried by good and lawful Men 
of the Shire where the King's-Bench or Commiſ- 
ſioners fit. Therefore to alter this Form of Trial 
preciſely preſcribed by this Statute, by introdu- 
cing a new Trial by Iriſb Peers, is to run quite 
. againſt, elude, and repeal this Statute, as 
I have argued and proved at large. 


p. 437, 433, 666, 667. 
10 E. 3 dort. 9. . | 


Ihave 


APPENDIE 363 


I have now quite done with my Argument of 
this new untroden Caſe ; and I hope . ſuf- 
ficiently manifeſted, that this Plea of the Priſoner 
is invalid, and ſuch as ought to be over ruled in 
Point of Law: And therefore as he hath been 
ſent for over from Ireland, by the Wiſdom and 
Juſtice of our Parliament, and by the Lords, Ju- 
{tices, and Council there tranſmitted hither, to 
receive a juſt and ſpeedy Trial at this Bar for his 
bloody I reaſons, which there (in reſpect of the 
Rebels Power, Tumults in that Realm) he could 
not conveniently undergo; ſo I humbly pray on 
the behalf of the King, Kingdom, Parliament, 
and our whole Exgliſb Nation, to all which he 
hath been ſuch a capital Traytor and Enemy; 
That this Plea of his may preſently be over-ruled, 
and himſelf brought to his ſpeedy Trial, Judg- 
ment, and Execution, for his unparallelled Trea- 
ſons, and the Blood of thoſe many thouſands of 
innocent Engliþ Proteſtants ſhed in Ireland upon 
this Occaſion, which cries for Juſtice and Exe- 
cution againſt him without further Delay; the 
rather, 1 nulli differemus Juſtitiam is one 
Clauſe of that very Act of Magna Charta, ch. 29. 
which he hath pleaded in Bar of his Trial, of 
which I pray both he and the whole Kingdom 
may now enjoy the Benefit, hy his undelayed 
Trial and Exeeution too, in caſe he ſhall be found 
guilty of the Treaſons for which he ſtands indict- 
ed ; of which there is little Doubt, ſince fo fully 
confeſſed by himſelf in a Writing under his own, 
Hand, and we are ready to make them 

inſt him, as we have already done againit his 
Confederate Mac- Mabon, by the Teſtimony of 
a Cloud of honourable pregnant Witneſſes, in 
caſe he ſhall deny it. 


After two Arguments at the Bar on both Sides: 
of this Cafe, Juſtice Bacon argued it himſelf, and 
delivered his Opinion and Judgment againſt the 
Priſoner's Plea, That though he be a Baron of 
Treland, yet he was triable for his Treaſon by a 
Middleſex Jury in the King's-Bench, and outed 
of his Peerage, by 35 H. 8. c. 2. Which Judg- 


ment was approved by this Order of both Houſes 


of Parliament, 
Die Lune 10 Bebroarli; 1644. 
Ordered by the Lords and Commons in Parliament 


aſſembled, That the ſaid Honſes do approve of the 


udgment given by Mr. Juſtice Bacon, in over-ruling 
| the Plea of the Lord Magwire, and of the Man- 
ner of ' the Trial by the Indifitment of High Treaſon 
in the King - Bench: And the Judge is bereby re- 
quired to proceed ſpeedily thereupon according 10 Law 


and Juſtice. 
8 : John Brown, Cler. Parl. 
Henry Elſing, Cler. Parl. D. C. 


Upon which, on Monday Febr. 10, 1644. be 
was brought from the Tower of London to the 
King*s-Bench Bar, and there arraigned; where 
putting himſelf upon his Trial, he challenged 
twenty three of the Jury, which appeared, per- 
_ emptorily : Whereupon a Diſtringas was award- 
ed to the Sheriff of Middleſex to return Quadra- 
ginta tales the next Day z of whom he challenged 
twelve more peremptorily : And being tried by 
twelve of the reſidue returned (againſt whom he 


had no legal Exception nor Challenge) he was 
„The Stat. of Ireland, printed at Dablin 1621. p. 183. 


upon his own. Confeſſions and pregnant Evidence 
of fifteen, Wirmmeſſes (Perſons of Quality) found 
guilty of the Treaſons for which he was indicted ; 
and thereupon Febr. 11. was adjudged to be 
drawn to Tyburn, and there hanged by the Neck, 
and cut down alive, and then his Bowels to be 
taken out, and there burnt before his Face, his 


Head to be cut off, and his Body to be divided 


into four Quarters, and then to be diſpoſed as the 
Parliament ſhall appoint. Which was accord- 
ingly executed the 2oth of February. 


At the End of the Argument Mr. Prynne ſays 


thus : 


"To fill up the vacant Pages of this Sheet, I 
ſhall annex this one Record, and alſo one Iriſb 
Act, being both very pertinent to my Argus 
ment. 


Pat: 1 E. 1. m. 4 Hibernia. 


Venerabili in Chriſto Patri eadem gratia Ad- 


den Epiſcopo, & dilectis & fidelibus ſuis Mau- 
ricio filio Mauricii, Juſticiario ſuo Hibern. & Ma- 
iſtro Jobanni de Saumford, Eſceatori ſuo Hibern: 
alutem. Cum defuncto jam celebtis themoriz 
Domino H. Rege Patre noſtro (cujus animæ 
propicietur altiſſimus) ad nos Regni Anglia 
gubernacul. & terræ Hibern. Dominium pertine- 
ant; ob quod Prælati, Comites, & Proceres, ac 
Communitas Regni noſtri nobis tanquam Domino 
fuo ligio & Regi fidelitatis Juramentum & omnia 
alia quæ nobis ratione Coronæ & Dignitatis Re- 
giz ab ipſis fieri & præſtari nobis, in abſentia 
noſtra, poterunt plenariè & ſine omiſſione aliqua 
prompto & libenti animo præſtiterint: Ac Ar- 
chiepiſcopi, Epiſcopi, Abbates, Priores, Comi- 
tes, Barones, Milites, libere tenentes, ac tota 
communitas terræ noſtræ Hiberniæ nobis tanquam 
Regi & Domino ſuo ligio conſimile ſacramentum 
fidelitatis præſtare teneantur. Dedimus vobis 
poteſtatem recipiendi nomine noſtro fidelitatem 
ipſorum. Ita tamen quod fi vos omnes intereſſe 
nequiveritis, tune duo vel unus veſtrum qui præ- 
ſens fuerit nichilominus plenariam habeat poteſta- 
tem recipiendi nomine noſtro fidelitatem ipſorum 
in forma prædicta. Et ideo vobis mandamus, 
quod fidelitatem prædictam nomine noſtro reci- 
piatis, prout melius videbitis expedire. In cujus, 
&c. Dat. per manum W. de Merton Canc. apud 
Weſim. VH die Decembris, 


33 H. 8. c. 1. made in lreland. * 


An Act that the King and his Succeſſors ſhall 
be Kings of Ireland. 


aſinuch as the King our moſt a- 

* 5 mor nodle — nes 'bs 
| , n 

England, have been Lords of this 12 of 


Ireland, having all manner of Kingly 1 


thoney' Boge belonging or appertaining on 
n 
the Royal Eſtate and Yajeſty of a King, by 
the Name of Lord of Ireland, e the 
King's Yajeſty, and his noble Pzogenitos, 
juſtly and rightfully were, and of right ought 
to be, Kings of Jreland, and fo to be repu- 
ted, taken, named, and called, any 8 
naming the King's Yajeſty and his noble 


| Pzogenitozs 


* 
1 
1 


— 


2 
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Kings of Ireland, according to 
their ſaid true and juſt Title, Stile, and Name, 
therein hath been Orcaſion that the 
Iriſhmen any J tants within this Realm 
ol Ireland have not been ſo obedient to the King's 
Highneſs, and his moſt noble Progenitors, and 
to their Laws, as they of right and according to 
their Allegiance and bounden Duties ought to 
have been. Wherefore, at the humble Pur- 
ſuit, Petition, and Requeſt of the Ds 
Spiritual and Tempozal, and other the 
King's loving, faithful, and obedtent Sub- 
jects of this Land of Ireland, and by their 
full Aﬀents, be it enacted, oꝛdained, and ef- 
tabliſhed by this preſent Parliament, that the 
King's Highneſs, his Heirs, and Succeſſors, 
Kings of England, be always Kings of this Land 
of Ireland, and that his Majeſty, his Heirs, and 
Succeſſors, have the Name, Stile, Title, and 
Honour of King of this Land of Ireland, with all 
manner of Honours, Preheminences, Prerogatives, 
Dignities, and other things whatſoever they be, 
ro the Eſtate and Majeſty of a King appertaining 
and belonging ; and that his Majeſty, his Heirs, 


and Succeſſors, be from henceforth named, cal- 


led, accepted, reputed, and taken to be Kings of 
the Land of Ireland, to have, hold, and enjo the 
faid Stile, Title, Majeſty, and Honours of the 
King of Ireland, with all manner of Preheminence, 
Prerogative, Dignities, and all other the Premiſſes, 
- unto the King's Highneſs, his Heirs, and Suc- 
ceſſors for ever, as united and knit to the Impe- 
rial Crown of England. And be it further en- 
acted by the Authozity afozeſaty, That on this 
five the firſt Day of July next coming, 
Proclamation ſhall be made in all -Shires 
within this Land of Ireland, of the Tenour 
and Sentences of this Act. And it any Per- 
on and Perſons, of what Effate, ty, 
o' Condition ſoever they oz he be, ſubjelt 
02 reſiant within this Lang of Ireland, after 
the ſaid fitſt Day ot July, by writing o2 im⸗ 
nting, or by any exterior Act or „ ma- 
iciouſly procure or do, or cauſe to be procured 
or done, any thing or things to the Peril of the 
King's Bajefty's moſt Royal Perſon, or ma- 
liciouſly give Occaſion, by Writing, Deed, 
Print, or Act, whereby the Ring's Majeſty, 
his Heirs,” or Succeſſors, or any of them, might 
be diſturbed or interrupted of the Crown of this 
Realm of Ireland, or of the Name, Stile, or 
Title thereof, or by Writing, Deed; Print, or 
Act, or do, or cauſe to be procured or 
done, any thing or things to the Prejudice, Slan- 
der, Diſturbance, or Derogation of the King's 
Majeſty, his Heirs, or Succeſſors, in, of, or 
the Crown of this Realm of Jreland, or in, of, 


J ͤ - 


Commons, and 


fences committed 


or for the Name, Title, or Stile thereof, where - 
by his Majeſty, his Heirs, or Succeſſors, or any 
of them, might be diſturbed or interrupted in 
Body, Name, Stile, or Title of Inheritance, of, 
in, or to the Crown of this Land of Ireland, or 
2 the ary age Title, 1 Dignity of the 
ame ; that every ſuch Perſon a er⸗ 
ſons, of what Eſtate, Degree, 02 2 
they be, ſubject o: Reſiants within tbe lan 
Land of Ireland, and their Aivers, Countel- 
los, Maintainers, and Abbettors therein, 
and every of them, for every ſuch Offence, 
ſhall be adjudged High Traitors, and every ſuch 
Offence fhall be adjudged and deemed High 
Treafon, and the Offenders, their Aidets, Coun- 
ſellors, Maintainers, and Abettors therein, 
and every of them, being lawfully . convicted 
of any ſuch Offence, by Prefentment, Verdict, 
Confeſſion, or Proofs, according to the Cuſtoms 
and Laws of this ſaid Land of Ireland, ſhall ſuffer 
Pains of Death, as in Cafes of High Treaſon, 
and alfo ſhall loſe and forfeit unto the King's 
Highneſs, and to his Heirs, Rings of this 
Realm of Ireland, all ſuch his Manors, Lands, 
Tenements, Rents, Reverſions, Annuities, and 
Hereditaments, which they had in Poſſeſſion as 
Owner, and were fole ferzed of in their own 
Right, of, by, or in any Title or Means, or in 
any other Perſon or Perſons had to their Uſe of 


Heirs, as wel 
tates of Freehold, and Intereſt for Bears, of 
Lands and Rents, as all the Goods, Chat- 
wht 
had at the time of their | 
tainder, of o: fo any fuich 'Offence'; ſavin 
alway to every Perſon and Perſdns; 
0 Anat e er 
other 
than ſuch Perſons as ſhall be ld convicted 
02 attainted, their Heirs and Succeſlo2s, 


dition, Rents, Fees, Df Annuities, 


which they oꝛ any 

ET Lt TOLL, 
, Tenements, 

Reverſions, Services, Annuities, and He- 
reditaments, which ſo ſhall happen to be 
and (orfeited, by reaſon and occaſion of any 
of the Treaſons 02 Dffences above rehearſed, 
any time betoze = ſaid Treaſons 02 Df 


NUMBER 


APPENDIX 


365 


vs CANNA ANN 


A YL I ICAL ISI WII YI YC LR L299 EEE EET SEES STS SE 
N59 


NUMBER VI. 


The Dying Speech of Mr. Peter Vowell, * executed July 10, 
1654. 


Centlemen, 


T this earthly Bar, from them that pre- 
A tend to have a great Meaſure of Sanctity, 


I had hard Meaſure: But to that Bar 1 
am now going, the Bar of Heaven, where I 
ſhall have Juſticez yea, one Day Juſtice againſt 
them, except they water their Beds and Couches 
with Tears of Repentance, 

The Court gave ſevere and raſh Judgment on 
my Body; and ſent a pitiful Fellow (but pitileſs) 
that gave as raſh a Judgment on my Soul: But 
that precious Jewel none of them could touch to 
hurt. The Souls under the Altar cried for Ven- 

nce, loud, long ago: How many more of 
Gor Years have been added to them to help the 
Cry! The Cry is loud' of thoſe lately, whoſe 
Blood hath been unlawfully ſpilt. But Vengeance 
is God's, and I will leave it to him. 

The Court at my Trial faid I was confident, 
and held it as a Fault: He alſo whom they ſent 


to the Tower (I know not if to intrap me) under 


pretence to comfort my Soul, told me alſo I was 
confident. I ſay the ſame; and the ſame Confi- 
dence bring with me now; and by God's Aſſiſt- 
ance, I hope, ſhall carry it out of this World 
with my Innocence. ; | 

Gentlemen Soldiers, Amongſt the ancient and 
moſt ſavage ſort of Heathen they had a Law, 


once every three, ſix, or twelve Months, to offer 


up a Sacrifice of human Blood to their God 
and that their God was a Devil. 
whether Heathen or not you beſt know, of late 
Years, we have had a fatal Cuſtom, once in 
three, ſix, or twelve Months, to make not only 
a a Sacrifice, but many Sacrifices of human Chri- 
ſtian Blood: Our Scaffolds have reeked and 


ſmoaked with the choiceſt fort of Blood; but 


unto what God, do you judge. What God is 
he that delights in the Blood of a Man? Baal, 
the God of Ekron, Beelzebub, the God of Flies, 


Amongſt the Primitive Chriſtians, that lived 


neareſt the Time of our Saviour-Chriſt, the ou: j 
ved. 


eſt Tyrants and Perſecutors of the Chriſtians 
The Perſecution was great; and yet the Courage 
of thoſe perſecuted Chriſtians was ſo great, that 
it excelled the Fury of the Perſecutors ; that 
they came in faſter ro be killed, than they could 
kill: They offered their Bodies and Throats fo 
thick unto the Slaughter, that the Hands of the 
Tyrants were weary with killing. And yet San- 
guis Mariyrum was Semen Ecclefie: And many 


. Heathens came in with the Chriſtians, and died 
Chriſtians, and died with them; the Chriſtians 

{till increaſed the more. 

, From the MS. of Dr. Richard Drake, late Chancellor of — This Speech ſhould follow his Trial, in Vol. 2. 
212 to 217. | | | 


Vor. VIII. 


Amongſt us, 


Of late Years there hath heen a great Perſecu- 
tion in this Nation; and yet the Sufferers have 
been ſo many, and preſented themſelves fo thick; 
in the Vindication of their King, Country, and 
Laws, that they ſtartled the very Enemy himſelf z 
their Conſtancy ſo great, that the Eyes of their 
Judges dropt Tears; whether real or true, let 
the Judge of Judges judge: They ſtill ſtand 
amazed at their Conſtancy, though they exceed 
the old Heathens, are not weary of killing. 

Oh Soldiers! how many of you have been 
brought up and led on by blind Principles, 
wronged in your Education, or ſeduced by your 
indiſcreet, heedleſs, and heady Teachers? How 
many of you, young, have for ſome ſmall Diſcon- 
tent departed from your loving Maſters, dear 
Friends, or tender Parents, and fled into the 
Army? How many of you, driven by tyrannous 
Oppreſſion, Poverty, or Cruelty, have left your 
dear Wives and Children ? And ſome for Novel- 
ty or Wantonneſs adhered to this Imployment, 
not conſidering the great * of ſpilling in- 
nocent Blood. How many of you have drawn 
your Swords, you do not know for what ? How 
many of you keep drawn your Swords, you do 
not know for. what ? 

You have put to death a pious and Juſt King; 
and in his ſtead have reared up even another Jero- 
boam, that makes 1/rael to fin : What his Good- 
neſs is, you beſt know: | 

You have put down a good old Law, and 
raiſed up another of your own to judge the Peo- 
ple by. For my calling for the Benefit of the 
tormer, and for the Equity even of your own 
Law, I am in part condemned here to die. Be 
you Judge of the Proceedings. 

How many of you have had a hand in putting 
down the ancient true Church, and raiſed up in 
your own Imaginations a new one? But, alas! 
you know not what you do: If you did, you 
would grieve to fee what a glorious Church you 
have ruined; you would never have pulled up 
the Hedges, and broken down the Fences, that 
the wild Beaſts of the Foreſts ſhould come in; 
that the little Foxes ſhould devour, and the wild 
Boar root out, ſo ſtately a Vine. 

When the Jeros were led into Captivity, their 
goodly and magnificent Temple was burnt : But 
in proceſs of Time they obtained Favour amongſt 
the Heathen Kings they dwelt amongſt, and had 
Liberty wherewith to rebuild. Rebuild they 


did, and finiſhed a Second Temple; at which 


Sight all the young Men rejoiced, to ſee fo gal- 
lant a Temple; but the old Men wept; to ſee 
how far different and ſhort the Second Tempte 


5 A was 
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was from the Glory of the Firſt. So you, young 
Men, rejoice at your imaginary Church; but the 
old Men, methinks I ſee ſome weep. Oh ! weep 
not for me; weep for your Country; weep to 
ſee Religion, Liberty, and Laws taken from 
you; weep to ſee ſo many good Men ſnatched 
away, but indeed from the Miſeries to come; 
and weep for what Miſeries your unhappy ſelves 
will ſuffer. 

Soldiers, However you flouriſh for a time, and 

rhaps many of you may rejoice at our Deaths, 

lieve it, as Samſon pulled the Houſe of the 
Pbiliſtines down, when he fell; ſo ſhall we give 
ou and your Cauſe a greater Blow by our 
Donks, than living we poſſibly could have done. 
You may for a time flouriſh; but remember 
what our Saviour ſaid, All you that make uſe 
the Sword, ſhall periſh by the Sword. You 

U be- cut down like the Graſs, and wither 
away like the green Herbs. 

But do you behold yonder glorious Place ? Do 
you behold the ſpangled Heavens, where the 
holy Angels dwell, where God himſelf is ſur- 
rounded with Thrones, Principalities, Powers, 

and the celeſtial Spirits of juſt Men > When the 
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Trump ſhall blow, when the Dead ſhall riſe at 
the dreadful Day of Judgment, how will you 
anſwer all your Rapes and Murthers ? Do you 
think that your Hands, which have been bathed 
in the Blood of your King, the Blood of ſo 
many of your eminent Countrymen, ſo unjuſtly , 
that have been bathed in the Blood of many of 
your Friends, your Kindred, perhaps your Pa- 
rents, can ever reach yonder glorious Place, with- 
out Repentance? Oh! no. Repent now, there- 
fore; it is not too late: Shake off your blood 

Protector; reſcue your ancient Laws; and call 
in your Royal young Prince, whom you have 
long enough wronged. Make your Addreſſes 
to the great Protector of Heaven and Earth; 
and deſire him, as I now do for my ſelf, for a 
Pardon, for a Pardon for all your former and 

preſent Tranſgreſſions. | 


I die an obedient Son of the Church of Ex- 


land, and with a dutiful Heart to the King; 


and deſire that none preſent that loves them 
would be diſheartened by my Death, but conti- 
nue faithful to the End. 


And ſo farewel. I forgive all the World. 
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A true and impartial Relation of the Death 6 and Dying 
Speech) of Mr. John Gerard, who was beheaded on Tower- 


Hill, July 10, 1654, * 


[ Publiſhed by his Friends.) 


T was thought needleſs by the Friends of 
Mr. Gerard, to declare any thing concerning 
his Sufferings to the World more than in 
their Sighs, had not the ſacrilegious Malice of 


the laſt weekly Pamphlet thrown ſome Stains 


upon his Name, and fo incenſed them to a Vin- 
dication as pious as his Death was. *Tis moſt 


certain, that there can no Blots ſtick upon true 


Honour, which ſuch weak Felons endeavour 


againſt it: Theſe are curſed Beaſts, but their-- 


Horns are ſhort; ſepulchral Dogs! that ſcrape 
up Graves, and violate the Dead, and are fierce 
and ravenous; but yet Dogs ſtill. And all wor- 
thy People will call their Railing, Praiſe, and 
what they intend a barking Infamy, the greateſt 
Merit. Yer becauſe every Underſtanding is not 
of the ſame Brightneſs, and thoſe putrid Libels 
may, by ill chance, fall into ſome innocent Hand 
hereafter (and yet ſure ſuch Vermin ſhould not 
be endured long) therefore let wiſe and good 
Men pardon him that hath undertaken this Juſtice 
for that Gentleman, and be pleaſed to read this 
ſad Story, not for their Satisfaction . ſake, but 
their Sorrows : It may dry up a friendly Tear, 
perhaps, and ſtill a murmuring Groan, to ſee the 
comely Poſture of his Paſſion, how well all was 


carried by him, and how honourably, and the 


* This Relation and Speech ſhould follow his Trial, Vol. 2. P. 212 to 217. 


? 
4 - 


honeſt Circumſtances may not improbably take 
off from the Sadneſs. Why ſhould 1 grieve that 
Death, which had ſuch a living Glory in it? or 
diſhonour that Blood with feeble Tears, which 
was ſhed ſo like the holy Martyrs? All that 
knew this Perſon, cannot but witneſs his general 
Reſolution, and whether his, great Courage fell 
leſs, than it ſelf (as that Viper hiſſeth) or. did not 
rather. riſe greater nows when the Chriſtian was 
twiſted with the Gentleman, let this faithful Re- 
lation witneſs : In which, though all Terms and 
Syllables may not be exactly the ſame, yer if 
there be a material Falſhood, or a wilful Flat- 


tery, may his Neck that wrote it feel a viler De- 


ſtiny than Axes are, or Halters. Amicus Gerar- 
dus, /ed magis Amica Veritas. | „ 127 

From the firſt Day of his Impriſonment he 
foreſaw the heavy Sentence hovering upon him, 
and therefore gave all Diligence to ſecure himſelf 
againſt it; that however he underwent a tempo- 
ral Condemnation, he might eſcape an eternal. 
But after that, ſad Doom was pronounced, then 


ha beſtirred himſelf amain, and made double Haſte 
for Heaven : It was for his Life, and therefore 


he would loſe no Minute, but the ſame Night 
gave Directions to a dear Friend for a Miniſter 
(whom he knew to have long honoured his 


. Family) 


* 
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Family) to be brought to him early next Morn- 
ing; and it pleaſed Authority to gratify him in 
this great Deſire, ſo that an Order was ſent freely 
for the quiet Admiſſion of any ſuch Perſon to 
him. With this ſpiritual Friend he ſpent ſome 
Hours every Day in Prayer, and other ghoſtly 
Refreſhments; which (God be praiſed) were not 
without ſweet Effect and Impreſſions upon his 
Soul. There were ſome other Miniſters (Mr. 
Bond and Mr. Cary!) of great Obſervation for 
Gravity and Godlineſs in theſe Times, who vi- 
ſited him, and who I am confident will put their 
Seal to this Truth with me, that they found him 
meek, humble, modeſt, penitent, comforted, 
and not far from the Kingdom of God, if not 
already in it; but I have good Hope he was in 
| Poſſeflion, and ſo had he, through Grace. Upon 
the Morning (which was the laſt he muſt ſee 
until that of the Reſurrection) he ſubmitted to 
ſome wholſome Orders of the Church, and re- 
ceived her Comforts by them. That done, he 
proceeded to (the higheſt Enjoyment of Grace 
that can be adminiſtred upon Earth) the holy 
Communion, whereof with his Brother Sir Gil- 
Zert Gerard he was a Partaker, with as much Re- 
verence, Zeal, Thankfulneſs, holy Sorrows, and 
holy Joys, as a devout Soul could evidence: He 
wept as if he would have waſhed his Saviour's 
Wounds, which his Faith preſented, in his Tears ; 
and yet he ſaid he was admirably raviſhed with 
all inward Peace and Comfort in his own Con- 
ſcience. This paſſed ; he had now nothing to 
do but to die, which he expected that Morning 
very ſpeedily : But by the Pleaſure of Authority 
both' the Time and the Place of his Execution 
were altered; ſo that he was to wait a little 
tonger until Evening, for his Releaſe. Many 
Friends and Perſons of Honour came to take 
their laſt Leave of him, who can gladly witneſs his 
Undiſturbedneſs and civil Chearfulneſs to every 
one of them. His Brother tarried continually 
with him, and they eat together; and though 
ſome Eruptions of Paſſion could not be reſtrained 
now and then, where Nature was ſo much 
concerned, yet they were generally pleaſant; and 
at laſt parted (about half an Hour before he was 
led forth to Death) with as much Calmneſs and 
Placidneſs, as if they had been to meet again anon 
ſafe and unhurt, as they had done formerly. So 
have I ſeen a windy and ſtormy Day con- 
dude in Stillneſs and Sun-ſhine, as if weary, 
and deſiring to reſt without any Breath of 
Trouble. The Miniſter. only waited on him. to 
the laſt; and about, Five o'Clock enters the 
Lieutenant of the Tewer, and the Sheriff of 
London; (two ſure Friends, that will not leave 
him, as long as he hath Life remaining in him :) 
They told him a ſour Meſſage, That they were 
come to conduct him to his Death's Blow. He 
replied, They were very welcome; and received 
them ſo fearleſs and untroubled, that the Sheriff 
told the Miniſter, He was ſorry to ſee him ſo un- 
fit for that Condition; but (under Favour) he 
miſtook his Condition : That which he accounted 
Fitneſs to die, our Pamphlet-monger would have 
call'd Flagging and Cowardice, So hard a Thing 
it is to ſatisfy all Curioſities, even with our Blood, 
and nothing more ingenious than to carry this 
bitter Cup even, when ſo many Miſconſtructions 
ſhake it. At his Lodging, he deſired the Sheriff 
that he would permit the Miniſter, and three 
others that were his-Friends and Servants, to go 
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upon the Scaffold with him; which, as it was a 
ſeaſonable Wiſdom in him to defare, ſo was it a 
fortunate Kindneſs from them that granted it, 
elſe it may be their Teſtimony might have been 
wanting to his injured Reputation, He tool 
Leave particularly of the Houſhold, where he 
was a Priſoner, and was ſo clearly collected in 
every thing he did, that he went out of his Way, 
into the Kitchen, to bid his Landlady farewel, 
giving Thanks for her Reſpects during his Bonds, 
which he ſaid he ſhould die in to her. As he 
paſs'd by the Guards in the Tower, he gave them 
Money twice, and told them, he ſhould trouble 
them no longer, being on his Remove to better 
Guards, He walk'd along to the Scaffold on 
Tower-Hill, ſhewing a great deal both of Humi- 
lity and Reſpect to the People, who generally 
lamented him, and pray'd for him. As he went, 
he was bare-headed for the moſt part, carrying 
his Hat in his Hand, and ſometimes reſting it in 
a careleſs Bravery on his Left Side. When he 
came to (or rather leap'd upon) the Scaffold, 
(for he was ſo far from flagging when about to 
tread that tragical Stage, that many obſerved 
how ſprightfully he ſeem'd to ſkip up the Steps 
to it, as if he had gone to dance there, rather 
than to die) his grim Executioner preſented him- 
ſelf to him, to whom, with a chearful Smile, he ſaid, 
Welcome, honeſt Friend; and deſiring to ſee his 
Ax, he took it into his Hands, and kiſſing it, 
with a pretty Glance of his Eye (which was a 
natural Lovelineſs in him) towards the Miniſter, 
he ſaid, This will do the Deed, I warrant it. The 

affold was very much crowded with People, 
yet, as well as he could, he made fome Turns to 
and fro upon it, with a Paper, (which he had 
taken out of his Pocket) in his Hand, wherein, 
it ſeems, he had prepared ſome Heads of a 
Speech, which he intended to have deliver'd z 
but the Sheriff and Lieutenant told him, if he 
ſpoke any thing, it muſt be very brief, and that 
they muſt not ſuffer him to ſpeak any thing that 
was ſeditious; Well, Gentlemen, (ſaid he) your 
Will be done; but, God be praiſed, I never yet had © 
to do with any thing that was ſeditious! I. would 
fain have ſpoken ſomething to clear myſelf to the 
World, according to the Cuſtom, if it might have 
been: But come, Sir, (ſays he, turning to the Mi- 
niſter) let you and I ſpeak to him that will give us 
Leave; and ſo kneeling down together in a Cor- 
ner of the Stage, the Miniſter pray'd with him 
a ſhort Time; which done, they ſtood up again: 
Then turning himſelf to the People, and putting 
off his Hat, he told them, That he was not per- 
mitted to ſpeak a few Words, according to his 
Intention, yet he doubted not but what he would 
have ſaid would come to their Eyes, though it 
muſt not come to their Ears; But this I defire all 
to take Notice of, (and this he ſpoke with a double 
Vehemence) that 1 die a faithful Subjet# and 
Servant to King Charles the Second, whom [I 
pray God to bleſs, and reſtore to his Rights; and 
had I Ten Thouſand Thouſand Lives, I would 
gladly lay them all down thus for bis Service. 
Here he was interrupted, and the Sheriff wiſh'd 
him rather to confeſs what he knew concerning 
the horrid Plot he was condemn'd for z he an- 
ſwer'd, That he had confeſs'd all that he knew 
concerning any Plot; that he thought they knew 
more of the Plot that condemn'd him, than he 
did but he heartily forgave them. The Mini- 
ſter told him, it was well done to forgive and 


pardon 
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pardon thoſe that perſecute us, that was an Act 
of true Chriſtian Love, but, as his Caſe ſtood, 
Love was not enough; he 8 to deal in this 
Buſineſs (upon which his Life lay) with all Can- 
dour and Sincerity, not concealing any Thing 
of that Nature, as was charged againſt hitn, as far 
as he might glorify God, and ſerve the Publick 
Good, Upon which, lifting up his Eyes towards 
Heaven, and laying his Hand upon his Breaſt, 
Oh! Sir, ſays he, if there had been any ſuch 
Thing in this Breaſt, would 1 not have reveal d it 
before this Time? I proteſt, in the Sight of Almight 
God, I know no mote of any ſuch Deſign, but on 
what I bave often acknowledged, that it was mo- 
tion'd to me by Henſhaw, (who, I confidently be- 
lieve, is in their Hands,) and debated twice or 
thrice, when I was with him; but I never enter- 
tain'd it at all, and at the laſt flatly diſown'd it, 
and told him, I would have nothing to do in it, He 
«was many Times preſſing me to nominate what Per- 
fons 1 knew I could bring, and to have their Names; 
but let them ſhow any ſuch Thing, if they can, 
againſt me: But I am certain he is in their Hands. 
Pauſing here a little, and fetching a Turn or two 
on-the Scaffold, being very hot, (as he had been 
all that Morning) he call'd for ſome Small-beer, 
which he had given Order to be ready, and was 
brought thither in a ſtone Bottle, of which he 
drank a little once or twice. Then the Miniſter 
went to him, and minded him, that ſomething 
might be expected from him, as to his Religion, 
and Diſpoſition to die: To which (gathering up 
an extraordinary Reſolution in his Face,) he re- 
plied, I die a Chriſtian, a true Chriſtian, according 
to that Faith and Religion, which was profeſs'd by 
the Church of England, in the Time of our late 
King, of bleſſed Memery. And I praiſe God, I am 
fo fitted and ready to die, that I am confident, by 
the Merits of Chriſt Jeſus, that my Sins are par- 
don'd, and my Salvation is at Hand. Then turn- 
ing about, he call'd for his Waſtcoat and Cap, 
and throwing off his Doublet, put them on, whilſt 
his Servants help'd to put up his Hair. His 
Waſtcoat was not very clean, which he took 
Notice of to his Man: But *tis no great Matter, 
ſaid he, if the Heart be clean, alls well enough. 
Being thus prepared, he calls for the Block, and 
viewing it, (as with Delight) laid himſelf down 
upon it, to ſee how it would fit, and was fo far 
from ſinking at the Sight of it, that he almoſt 
play'd with it; and riſing quickly, pulls a little 
Prayer-Book out of his Pocket, which he gave 
to the Miniſter, willing him to find that particu- 
lar Prayer which was proper for that Occaſion, 
but the Crowd being grear, he could not quickly 
find it, ſo that he kneel'd down with the Book 
open awhile in his Hand, as if he had read, but 
quickly ſhut it, and pray'd with great Expreſſi- 
ons of Fervency by himſelf, When he had done, 
the Lieutenant ſaid ſomething to him (as it ſeems) 
concerning his Brother Charles, that had witneſs'd 
ainſt him; I know not what the Lieutenant 
faid, (for he ſpake low) but Mr. Gerard ſpake 
aloud, and reply'd paſſionately, Oh! Chriſt, Sir! 
T love my poor Brother with all my Heart! be is 
but a Youth,” and was terrify'd; I know how be 
was dealt with; tell bim, I love him as well as 
ever I loved him in my Life: And commend me to 
my Brother Sir Gilbert, wh:ſe Releaſe I beſeech you, 
Sir, to offiſt; there being no more Cauſe, that I 
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know of, for his Impriſonment, than only that be 
was found in the ſame Bed with me,- which, ſure, 
is no capital Crime. Having ſaid this, he took 
his Leave with him, and the Sheriff, and all he 
knew on the Stage; and turning about once more 
to the People, deſired them to pray for him, 
himſelf kneeling down with the Miniſter, laid his 
Head in his Boſom, and they pray'd together 
the laſt Time. After this, he bid them all fare- 
wel again, and beſought them to remember they 
had a poor Sovereign abroad, who deſerved to 
be remember'd. Then forgiving the Executi- 
oner, and ſaluting the Miniſter with his laſt Em- 
brace and Kiſſes, he bow'd himſelf to the Stroke 
of Death, with as much Chriſtian Meekneſs and 
noble Courage mix'd together, as I believe was 
ever ſeen in any that had bled upon that Altar: 
And this all the People, that were Spectators, did 
ſeem to underſtand and acknowledge; behojding 
his fatal Blow with a univerſal Sadneſs and Si- 
lence; whereas, when the other Gentleman fell 
quickly after, upon another Score of Blood and 
Riot, they gave a great and general Shout, as 
applauding the Juſtice of the PortugaPs Death; 
* but pitying and bewailing the untimely Fall 
of ſo brave and magnanimous a Spirit, as did 
(through all the Clouds of Death) ſhine glori- 
oully in this unfortunate Gentleman. 


His SPEECH, 
Gentlemen, , 


172 A this Kind of Spectacle is no new En- 
* tertainment to Jour Eyes, for you have 
had a late Glut of ſuch Objects, ſo is it no 
* ſtrange Thing to me to be made ſuch a Specta- 
cle; for I have been bred upon the Theatre 
of Death, and have learn'd that Part fo well, 
* though, I confeſs, a very hard one, as to per- 
form it pretty handſomely, both as becomes 

a Gentleman and a Chriſtian. 

Only I muſt deſire you to expect no fine 
Prologue, or Speech, from me; I never ſtu- 
died to make Orations: A very unfit Man to 
lay n 2 a 2 who am ſcarce able 
to lay a few Lines lain Engh/b together 
as I ought; but chough 1 res goes hap- 
pily, 1 doubt not but I ſhall die happily. 
*I confeſs myſelf a great Sinner; Who is in- 
nocent? God be merciful to me a miſerable 
Sinner, I adore the Juſtice of God in all this 
that is come upon me: I have deſerved to die 
long ſince, and bleſſed be God, who hath given 
me ſuch Time to prepare; but for this Crime 
I ſtand condemn'd for to Day, I do proteſt 
mine own Innocency, as to any Conkene or 
Engagement to act in it. 

I hope you will believe me, when you con- 
« ſider upon what ſlender Proofs and Teſtimo- 
* nies I ſuffer; none of them legal, or, poſitive, 
« but circumſtantial, = 
% For my Brother Charles, alas! poor Youth! - 
how he was wrought upon! But I defire all 
my Friends to think honourably of him, 
For my Brother Sir Gilbert, this Imagina- 
<« tion of a Plot is faid to have been hatch'd in 
France, but I fear the Neft was at Whitehall, 
As for the King, ſo far from concurring to 
ſuch a Deed, that I am only unſatisfy'd in 
this, whether I ſhall die right in his Favour, 
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* Don Pontaleon $a, Brother to the Portugal Ambaſſador, who was convicted Ju the 6th, with others of Murder, (in the 


New Exchange) by a Jury of fix Aliens, and fix Denizens, was brought to the Scaffold, and executed with Mr, 
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« becauſe ſuſpected of any thing ſo unworthy of 
« him. 

el fear he loſt his Kingdom by ſuch Practices; 
« bur whether he would recover them fo, is a 
« Queſtion : God hath better Ways, when it 
« ſhall be good in his Sight to plead his 
« Cauſe. | 
I was lately in France, but on mine own 
« Score; for I have commanded there, and pro- 
« bably might again. : 

For my paſt Life, it bath been but a trouble- 
« ſome one, but now I hope I ſhall reſt! Since 
« I was any thing, I have ſerved the King, as I 
« was bound; and I wiſh all that did ſo, had 
« done it as faithfully : He was condemn'd for a 
« Tyrant, but God —= 

« For my Religion, though a Soldier, I am 
« able to profeſs I am a Chriſtian Soldier, a true 
« Son of the Church of England, as conſtituted 
under Queen Elizabeth, King James, and 
« King Charles, of bleſſed Memory: Her Doc- 
« trine and Government I embrace, her Truth 
© and Peace I pray God to reſtore; 

„ ] humbly give Thanks to God Almighty, 
« for providing me the Comfort of a Miniſter, 
„ on whoſe Fidelity I might repoſe my Soul. 

And I pray God to bleſs the poor faithful 
« Miniſters of this Church, and give you Hearts 


369 
< to eſteem them; the Want whereof is no ſmall 
« Cauſe of our Miſery. | | 

My Days have been few and evil, yet, God 
«© be bleſſed, in all the Vanities and Folly of 
„ Youth, I have been far from Atheiſm, or Con- 
tempt of God's Worſhip; I had always awful 


- 


«© Impreſſions of God's Honour and Service, 
* which is now my Comfort, 's 

* And now, dear Countrymen, fare you well; 
«© I pray God bleſs you all, and this whole 
„Nation. | | 

* Alas, poor England]! When will theſe black - 
* Days be over! When will there be Blood 
* enough! I wiſh mine may fill up the Mea- 


„ ſure. — I forgive all. , 

Once more, fare you well: Commend me 
* to all my Friends, pray for me. 

I pray God make you as faithful and loyal 
as I have lived, and as happy as I ſhall be by 
and by, when I am dead. 

Come, Lord Jeſus! come quickly! 

Father of Mercies, have Mercy on me! 

Saviour of the World, ſave my Soul! 

O Lamb of God, that takes away the Sins 
of the World, hear my Prayers! 

7 -=_ thy Hands, O Lord, I commend my 
+ Spirit | 

Lord Jeſus! receive my Soul! 
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NUMBER VIII. 


The Trials, Behaviour, and Dying Speeches of Col. Okey, 
Col. Barkſtead, and Miles Corbet, &/q; April, 1662. * 


[ Publiſhd by their Friends. 


Olonel Okey, Colonel Barkſead, and Miles 
Corbet, Eſquire, being involved in one and 
the ſame Danger, did, fiace the King's 
coming in, ſhip themſelves for Holland, after 
many great Difficulties and Hazards. Two of 
them, viz. Col. Barkſtead, and Col. Okey, after a 
ſhort Stay in Holland, travell'd up higher into the 
Country, and at length ſettled themſelves at 
a Town call'd Hana, in _ Germany, 2 
by their Carriage and obliging Converſati- 
— — the Favour a Privilege to be 
enroll'd Free Burghers of the ſaid Town. 
continued there for many Months, in good Eſteem 
with the Inhabitants, and with great Endearment 
of Affections to each other. Some urgent Occa- 
ſions inviting Col. Barkftead to return for Hol- 
land, Col. Okey, out of meer Kindneſs and Re- 
ſpect to his Friend, reſolves to accompany him, 
and ſo both of them took their firſt Conveniency 
.for Holland; having before received Encourage- 
ment to undertake the Voyage, from a Friend, 
whom they had employ'd to ſolicit the States 
General, that they might abide for a ſhort Time 
within their Juriſdiction, unmoleſted ; to which, 


They 


w 


as their Friend inform'd them, they did moſt 
freely and willingly condeſcend. Another alſo 
was more particularly engaged by Col. Okey, to 
acquaint Sir George Downing (the King's Reſi- 
dent now in Holland,) with their Intentions of 
coming n into that Country, in caſe they 
might, for a few Days, remain there in Safety, 
as that he had no Order from the King his 
Maſter to ſeize them: Sir George did aſſure that 
Gentleman, that he had no Order from the King 
to apprehend, or moleſt them, but that they 
might be as free and ſafe there as himſelf. Upon 
this laſt Encouragement they did very much de- 
pend, Col. Okey eſpecially being confident that 


Sir George Downing had a particular Kindneſs 


for him, who gave him his firſt Bread in Eu- 
land. This generous and plain-hearted Colonel 
(who took a. Meaſure of all Men by himſelf) did, 
without the leaſt Heſitation, repoſe a great deal 
of Truſt and Confidence in one whom he had 
been inſtrumental to raiſe from the Duſt. T 


had not been long in Holland, before their Occa- 


ſions call'd them to Delft, whereof the foremen- 
tion'd Knight had timely Notice by one of his 


This ſhould follow the Trials and Speeches of the Regicides, Vol. 2. p. 413. 
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Spies employ'd for that Purpoſe, and having in 
— x Span from 2 General fot 
the ſeizing of them, the Knight, and his ruffianly 
Crew, without the leaſt Senſe of Humanity or 
Honour, having certain Knowledge of their Ar- 
rival at Delft, did, the very ſame Night, proceed 
upon their Deſign, and took them at their 
Lodging, t 
Notice had that they were in Town, went only 
to give them a Viſit, and it being late, was even 
ready to take his Leave of them. When they 
were all three thus ſeized, immediately they 
were hurried to Priſon, and by the Procurement 
of Sir George Downing, were moſt barbarouſly 
uſed, having Shackles and Fetters put upon them, 
and ſo caſt into a nafty, moiſt, and dark Dun- 
geon, having nothing elſe but the damp Earth to 
repoſe upon, and there continued all Night, *till 
Two of the Clock the next Day, in a very ſad 
Condition; but afterwards, being treated a little 
more like Men, ſome of the States came to them 
into the Priſon, bringing one of their chief Mi- 
niſters with them, and between examining of 
them, and diſcourſing with them concerning the 
Fa& for which they were ſeized, and the Cauſe 
in which they were formerly engaged in England, 
wherein Col. Barkſtead eſpecially gave them ſuch 
Satisfaction, that all of them, and particularly 
the Miniſter, when they took their Leaves of 
them, ſeem'd to have a better Opinion both of 
their Perſons and their Cauſe, than they had be- 
fore z and did withal give them Aſſurance, that 
they ſhould not be deliver'd up, to be ſent for 
England, until they had bad a more publick 
Hearing of what they could ſay in their own 
Defence. But by the extreme Officiouſneſs of 
Sir George Downing, and his continued Solicita- 
tions, accompanied (as is reported) with — 
Menaces, theſe Perſons were ſoon after, (not only 
contrary to the particular Engagements of the 
Lords before-mention'd, but alſo againſt the very 
Laws of Nations, and of all human Society and 


Commerce, yea, againſt their own former Prac- 


tice, in the Caſe of Ravilliac, who murder'd the 
King of France,) by Order from the States Ge- 
neral, at Two of the Clock in the Morning, 
taken out of Priſon, and being manacled with 
Wriſt-Irons, Chains, and Locks, were thruſt into 
a Veſſel lying at Delft, and from. thence con- 
vey d into one of the King of England's Frigats, 
provided for the Purpoſe, and fo, in a few Days, 
were brought for England. When they arrived 
at the Tewer of London, they were forthwith 
diſpoſed of, by Order of the Lieutenant, - to 
their ſeveral Priſon-Lodgings, and there con- 
tinued until the Sixteenth of April, 1662, upon 
which Day they were carried up by Water to the 
King's-Bench Bar, to receive 3 having 
been already, by Act of Parliament, attainted of 
High- Treaſon, for compaſſing the Death of the 
late King Charles the Firſt. After a very ſhort 
Diſpute, whether the Priſoners at the Bar were 
the Perſons named in the foremention'd Act of 
Attainder, yea or no? Witneſſes being produced, 


who made full Proof in the Affirmative, and the 


Priſoners themfelves conſeſſing it, the Jury, 
without going from the Bar, gave in their Ver- 
dict, that they were the Perſons named in the 
faid Act, whereupon Judgment was given againſt 
them accordingly. After Sentence was given, 
they were remanded back to the Tower. 
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ether with Mr. Corbet, who, upon 


Colon BAR KST TA D' Bebuvicar: 


HE Morning of his Execution being far 

ſpent in diſcourſing with his Friends, the 
Sledge, about Eight of the Clock, came into 
the Tower, which making a great Noiſe upon 
the Stones; he ran to the Window with a ſmilin 
Countenance, to view them, and ſaid; Ob! our 
Chariots are now come ! A little while after the 
Sledge came, the Gentleman Porter; or ſome 
other Officer in the Tower, came to acquaint him 
with it, deſiring him to prepare for his Depar- 
ture; to which he rejoicingly anſwer'd; That 
bleſſed be God, it was not then to do; and fo, 
with much Chearfulneſs, he committed his Wife 
into the Hands of the Lord God Almighty, reſt- 
ing upon his Promiſe, That he will be a Father 
to the Fatherleſs, and a Huſband to the Widow: 
A little before his Departure, he deſired his Wife 
to button on his Cloak, which accordingly ſhe 
did, and preſently the Gentleman- Jailor, and a 
File of Soldiers, came, by the Lieutenant's Or- 
der, and received him; at which Time he parted 
with his Wife and Relations, as himſelf profeſs'd, 
with as much Joy as ever he received them. Now 
being brought by the Jailor to the Lieutenant's 
Door, that being the Place appointed for the 
Sledge to receive them; and although it was the 
Place and Houſe in which he lived in Plenty and 
Honour, yet he had ſo much eſtranged himſelf _ 
unto it, that he did not ſo much as caſt his Eye 
upon it; and no Wonder, if his Treaſure were 
in Heaven, that his Heart was there alſo. He 
was appointed the firſt. that ſhould enter the 
Sledge, and ſo to be drawn the foremoſt of the 
three through the City. Having thus enter'd 
the Sledge, he fat down, and looking about him 
with a chearful Countenance, and ſpeaking com- 
fortable Words to ſuch Friends as were near 
him, after a while, the Sledges were order'd to 
be drawn away, which accordingly , was per- 
form'd ; and coming down the Church- Hill, op- 
poſite to his Priſon, (alias his Palace,) his Wife, 
with ſome other Friends, ſtanding at the Win- 
dow, took her Handkerchief out of her Pocket, 
and ſhook it at him, which he perceiving, took 
off his Hat, and ſeveral Times ſhaking it over 
his Head, cried out with an aſtoniſhing Cheatful- 
neſs, To Heaven, to Heaven, to Heaven, my Love, 
and leave you in the Storm. Thus paſſing along, 
he came to the Tower Gate, where ſome reviled 
him in Words and Carriages, not only his Ene- 
mies, but his former intimate Friends, which he 
rather ſmiled than was troubled at. Near Hol- 
born there came a young Woman to him, bei 
very earneſt to —_ to him, which the Officers 
permitted; all that ſhe told him ſhe had to ſay 
to him was this, That whatſoever he did, ſhe 
begg'd of him to go on chearfully in fo glorious 
a Cauſe. Several ſpake to him in the ſame man- 
ner: And though he met with ſome Revilers in 
the Way, yet the Number of his Friends, and 
of ſuch as bleſſed him, and the reſt, in the Name 
of the Lord, far exceeded them, As he paſs'd 
along, ſeveral Times, a Friend that accompanied 
him, aſk'd him how he did? who told him, He 
was never better in all his Life, and that he grew 
ſtronger and ſtronger every Moment. And going 
up Hokhorn, being in Diſcourſe with the ſame 
Friend, he, with a ſmiling Countenance, told him, 
That he evidently ſaw Jeſus Chriſt coming * 


8 


the Hill to receive and embrace him; and that 
this Hour's Difficulty, that he was now to go 
through, was not to be mention'd with that Glo- 

he was to enjoy. When he came near the 
Place of Execution, the Multitude of People en- 
crealing, they could not bring the Sledge near 
the Gallows, fo the Sheriff order'd that he ſhould 
be brought on foot, which accordingly was per- 
form'd, and a Cart ſtanding ready under the 
Gallows, he chearfully into it; before which, 
ſome of his Friends took their Leave of him, he 
leaving this Word of Counſel with them, To 
truſt in that God; that hath promiſed never to 
leave nor forſake thoſe that truſt in him. 

Being enter*d the Cart, the Executioner tied 
his. Hands with black Ribbons, taking off his 
Perriwig, and putting on his Cap, the Sheriff 
told him, that he would permit bim to fay any 
thing between God and himſelf, but nothing in 
Juſtification of the Act: But he refuſed to ſay 
any thing till Col. Okey came, which was imme- 
diately after. 

Several reviled him at the Place of Execution 

the reſt, the Lord —, bidding him 
(in a ſcoffing way) Good-buoy, Barkſtead, Good- 
boyz to which, with a Smile, he return'd this 
Anſwer, Sir, you are no Gentleman, to triumph over 
a dying Man. 

Another Thing obſervable was, that a Cour- 
tier, by way of Deriſion, told him, O Barkſtead ! 
you have got the Comforter, (meaning a little 
Strong-water Bottle, that he had in his Hand ;) 
to which he replied, That, bleſſed be God, he 
had a better Comforter than that, or elſe he 
ſhould not be able to ſtand there ſo chearfully as 
he did. - 

To conclude, all his Carriages and Actions 
. were exceeding chearful, going through thoſe 
Difficulties he met with, with an undaunted Re- 
ſolution,” to the Admiration and Afﬀtoniſhment 
of his Enemies, and the great Rejoicing of his 
Friends, who had before earneſtly beſought the 
Lord to vouchſate his comforting and aſſiſting 


Preſence to him. i 
Colonel Jou Ox ERV Behaviour. 


N Wedneſday the 16th of April, 1662, being 

the Day that Col. Barkſtead, Col. Okey, 
and Mr. Corbet, had Sentence paſs'd upon them 
at the King - Bench Bar, after which, a Friend 
went to viſit Col. Okey, and found him in a ſweet 
and bleſſed Frame of Spirit, and very chearful, 
not in the leaſt under any-Diſcouragement, bur 
acquainted the faid Friend, that they had been 
up at H/eftminfter, and that Sentence was given 
againſt them; and declared he was not in the 
leaſt diſquieted at it, but thankfully own'd the 
Providence of God, in bringing them from the 
Place where they were beyond Sea, to their pre- 
ſent Condition, wherein he profeſs'd himſelf to 
be much ſatisfy d, and declared, he had rather 
lay down his Life here, than to have been buried 
in another Nation; and expreſs'd further, That 
for what he was charged withal, and condemn'd, 
he had not the leaſt Trouble upon his Spirit. He 
alſo told this Friend, That he deſired to bleſs 
God for the Prayers of the Lord's People, for 
he found the Benefit and Advantage of them in 
this Time of his Trial: And with much Chear- 
fulneſs of Spirit, afterwards he did bleſs the Lord 
for his Goodneſs to him, declaring he had got 
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more Benefit and Advantage in the Time of theſe 
his Troubles, than in many Years before; and 
one Day eſpecially, fince his coming into the 
Tower, he ſaid, He was reading ſome Verſes in 
the xvith Chapter of John, and the Lord did fo 
ſet home upon his Spirit, ver. 26, 27, eſpecially 
that Word, The Father bimſelf loveth you, that 
he was fo much refreſh'd in his Soul, that for an 
Hour together, he was, as it were, raviſh'd with 
the Joy of the Lord; the Sight of which was 
much Comfort to his dear Wife, and did much 
refreſh and chear her Spirit. 

And upon Friday, the Day before his Suffering, 
ſeveral Friends went unto him about One of the 
Clock, and were with him ſome Hours; he ſeve- 
ral Times ſpake to them, ſaying, Well, Friends, 
1 ſhall now get to Heaven before you, and ball go 
out of a finful evil World, into that Place where I 
ſhall fin no more, nor ſe;row any more; I bleſs the 
Lord, he is good to me in all his Diſpenſations, 
and 1 could not bave been without any of theſe Af- 
fiftions. Then he mention'd divers choice Places 
of Scripture, as 2 Cor. iv. 8, 9, and the 17th 
Verſe, explaining the Words to ſweet Advan- 
tage: As for Aflictions, ſaid he, they are but flight 
and momentary, and that they work to Glory, 
an exceeding, yea, a far more exceeding and — 
Weight of Glory: And much ſtrengthening him - 
ſelf with the Promiſes of God, Ja. xliii. 1, 2. 
upon which Scripture he did thus deſcant: 
Though Jacob was but a Worm, and ſo troden 
upon by every one, yet the Lord would be with bim, 
and ſo with all his Saints and People in their 9 
ings. He inſiſted alſo upon that Scripture, Heb, 
xili. 5, 6. together with many others, which were 
proper to his Condition, and the Lord was pleaſed 
to make every one of them a ſtrengthening Cor- 
dial to him. | 

The Day of Execution, ſeveral Friends went 
to Col. Okey, by Six of the Clock in the Morn- 
ing, where they found him ready dreſs'd, and 
with a ſweet- chearful Spirit bid them welcome. 
They aſk'd him how he did; he ſaid, Never 
better in his Life, and had found the Benefit of 
Prayers, and it had been a ſweet Night unto him, 
being ſweetly refreſh'd, which alſo did much a 

pear by his chearful and freſh Countenance; for 


it was obſerved, that he never look'd better in 


all his Days. He declared he had much Quiet- 
neſs in his Spirit, and ſaid, As for the Loſs of 
his Eſtate, it did not in the leaſt trouble him: 
Then a Friend hinted to him, the parting with 
his Wife and Relations; he anſwer d, She had 
been a very tender Wife to him, and had expreſs d 
her abundant Love and Tenderneſs in this his 
Diſtreſs ; but he was not in the leaft troubled at 
their parting, being aſſured the Lord would be 
better to her than he could be; and alſo ſaid, 
that though his Wife had loſt much ſince ſhe 
knew him, as to outwards, yet ſhe had gain'd 
much, as to the better Concernments, (for ſo his 
Wife had declared unto him) which doubtleſs, 
well conſider'd, will out-weigh all other Loſſes. 
Some of theſe Friends ſpent fome Time in Prayer 
with him, alſo the Colonel himſelf went to Prayer, 
and the Lord appear'd very much in carrying 
forth his Spirit to own his Hand, and to ſee his 
Goodneſs in all his Diſpenſations, and to implore 
further Aſſiſtance: And between the Times of 
Prayer, they had much ſweet Conference with 
him, in all which he manifeſted a very gracious 
and holy Frame of Spirit, and often W 
> = | wi 
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with great Chearfulneſs, that he was ready to be 
offered up. He was heard often to aſk, Whether 
his Chariot was yet come or no? and ſome Friends 
told him, Well, now the Time draws nigh ; who 
anſwer'd, I am ready, I am ready. Then came the 
Order for his going to the Sledge, upon which 
he went with all Chearfulneſs, and ſo went for- 
ward with undaunted Courage, to meet Death 
in the Face, like a Chriſtian Soldier indeed ; who, 
through the Lord's Affiſtance; preſently obtain'd 
more than a Conqueſt over all his Enemies. 

As he was in the Sledge, and drew near to the 
Place of Execution, a Friend came to him, and 
faid; Sir, I have à great Defire to know how it is 
with you, and how the Lord is pleaſed to manifeſt 
himſelf unto you, in the Condition you are now in. 
The Colonel replied, Friend, I thank you, I bleſs 
the Lord I have great Cauſe to praiſe and magnify 
Bis great and glorious Name, for his unſpeakable 
Goodneſs towards me, eſpecially in this preſent Di/- 
penſation; for 1 can truly ſay, and that by Experi- 
ence, that the Goodneſs of the Lord endures for 
ever; and praiſed be God for this preſent Trial. 
The ſame Friend further replied, and ſaid, I pray, 
Sir, are you not at all dejefted in your Spirits? Are 
you not caſt down in your Mind? Have you not 
hard Thoughts of God for this his ſtrange Provi- 
dence towards you ? The Colonel replied, Friend, 
I Hall endeavour to ſatisfy you as well as I can in 
this Matter; and I let you know, that I bave not 
the leaſt Trouble upon my Heart, nor the leaſt Bur- 
den upon my Spirit, upon the account of my Suffe- 
rings; neither bave I any hard Thoughts of. God, 
but, on the contrary, can fpeak to the Praiſe of his 
Grace, that his Goodneſs hath carried me forth 
- above the Fear of all theſe Things. And, my Friend, 
let me tell you further, that I bave had more Expe- 
rience of God, and more Acquaintance with God, 
within theſe three or four Days, then ever I had 
in all my Life; and at this preſent, I am ſo far from 
being dejected, or caſt down in my Spirits, as that 1 
am ſo much elevated and lifted up in my Soul, that 
1 am not able to tell you how it is with me. 

And when he was ready to riſe out of the 
Sledge, another Friend came to him, and aſk'd 
him how he did, to whom he anſwer'd, 7 Bleſs 
the Lord, I am very well, and do no more value 
what I am now going about, than this Straw : 
(taking up a piece of Straw in his Hand.) 7 have, 
ſays he, made many a Charge in my Time, but now 
T have but one Charge more to make, and then 1 ſhall 
be at reſt. | 


Mr. CorBer's Account of the Proceedings againſt 
| him at Weſtminſter, 


Hurſday, April 17, ſome of his near Relati- 
ons and Friends came to viſit him, and 
having heard ſome malicious Reports to his Pre- 
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judice, as that he had deny'd his Name, and not 


own'd himſelf to be the Perſon that was mention'd 
in the Act, when he was at Weſtminſter, at the 
King*s-Bench Bar; earneſtly deſired him to let 
them know the Truth of Things from his own 
Mouth: To which he readily anſwer'd, That he 
was much miſunderſtood, and wrongfully repre- 
ſented, if any ſaid ſo of him: And moreover 
ſaid, That he bleſſed God, he was neither aſhamed 
of his Name, nor of his Cauſe, nor of his Ma- 
ſter, and hoped never ſhould, and then related as 
followeth, , 

That his Brethren, Col. Barkſtead, Col. Okey, 
and himſelf, being brought before their Judges, 
were there called all by their Names, to which 
they made Anſwer, and, as they were bid, held 
up their Hands. Then the Queſtion being put, 
What they had to ſay for themſelves concerning 
the Fact which they ſtood there arraign'd for, 
and which they were charged with in the Act of 
Parliament, at that Time read before them? 
Mr. Corbet anſwer'd, he did not take himſelf to 
be the Perſon named in the ſaid Act, for that he 
did never maliciouſly, wickedly, and traiterouſly 
imagine, contrive, or endeavour to murder the 
late King, as was there charged upon him in the 
ſaid Act, and therefore deſired them to prove it. 
What! (ſaid ſome on the Bench, ) will you deny 
your Names now? Did you not anſwer to, and 
hold up your Hands at thoſe Names ? To which 
Col. Okey made anſwer, (not underſtanding Mr. 
Corbet's Drift, which was to have a Proof made; 
that they were Guilty, in Manner and Form as 
the Act np it,) He would never deny his 
Name for the Matter: No more will I, ſaith Mr. 
Corbet, neither do I; but may there not be more 
Men of my Name, faith Mr. Corbet, that perhaps 
may have been guilly of Malice againſt the King ? 
though for my own Part 1 never was. Then Col. 
Okey began to perceive his Miſtake, and Col. 
Barkftead alſo ; who being thus rectified, Mr. 
Corbet proceeded, and told the Judge, It was 
true, they were called by their right Names, and 
did accordingly own them; Yet, ſaith he, it doth 
not judicially appear to this Court, that we are the 
Perſons meant in the Ad, (putting an Emphaſis 


on the Word judicially.) No, ſaith one, the Par- 


liament hath adjudged it, and you are the Men; 
yet however, ſaid ſome, let a Jury be empannell'd: 
And then the Attorney-General ſaying, that he 
was ready for a Trial, a Jury was call'd, againſt 
which no Exceptions being made, Evidences 
were taken, and they found Guilty, * The Judge 
then aſk'd again, What they had now to ſay, 
why Sentence ſhould notpaſs? Mr. Corbet replied, 
He humbly conceived the Proceedings of the 


Court were not regular, nor agreeable to former 
Precedents; for according to Law, there ought 


* The King againſt Okey, Barkſtead, and Corbet. 


They having been attainted by Act of Parliament, for the 
which fate in the High Court of Juſtice, as Go 
and demanded whether they were the ſame Pe 


called it, and having eſca 
ns in the Act mention'd, they ſaid, they were of the ſame Names, but there 
might be divers Perſons of the ſame Names : But they (further) faid, that the Court ought not to 


urder of King Charles the Firſt, being three of his Judges, 


„and being retaken, and brought to the Bar, 
eed againſt them, with- 


out having a Record of their Attainder here in Court, as was done in Sir Walter Raleigh's Caſe, where the Indictment, though 


long before, was (made) a Record of this Court, and produced; 


and thereupon the Retord of the AR of their Attainder being 


removed by a Certiorari into Chancery, and thence ſent hither by a Mittimus, wasread unto them ; whereupon they — That 


they were not thejſame Perſons; and Iſſue was taken thereon, and a Jury return'd immediately to try it, which was 


were not permitted to challen 
Perſons, and the Jury ſound 


or four Days afterward, they were executed at Tyburn. Lewgaz's Reports, Vol. 1. 
Keling's Reports, p. 13. Memorandum, That in Eafter Term, 14 Car. 2. Fobn 
ed to judge the late King to Dea 

t to the King's-Bench Bar, and demanded ſeverally, What they cbuld ſay, 


Cerbet, three of thoſe Perſons who 


upon the former Indiament ; and they were b 


one, 


and they 


peremptorily ; for they are not now to be tried for the Treaſons, but (only) of the Identity of 
em the ſame Perſons ; and thereupon Sentence of Execution was immediately given, and three 


p. 61. 
Barkftead, Jobs Oly, and Miles 
th, were apprehended, they then being outlaw'd 


why Execution ſhould not be awarded againſt them? (after the Indictment was firſt read to them) and they pteaded, the 


were not the ſame Perſons; and thereu 


% 


lawry a0. 


, the ſame Day, a Jury was preſently return'd, the Court fitting, and they 
they were the ſame Perſons, and ſo Execution awarded, which was after done — 


Note, So is the Report in the Manuſcript, but the Record is of an Attainder by At 


of Par ana; but there might be an Out» 


uy 
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to be an Indictment, an Information, and 


Stire Facias, (as was in the Caſe of Sir Walter 


Ralzigh) all which were pre-requilite to an II. 


ſue in Law, as their Lordſhips well knew; ſo 
that here was a Concluſion without Premiſſes: 
Yet if it ſhould pleaſe the Judges to over- rule 
it, he was contented; (carrying himſelf with 
much Reverence and Reſpect unto the Court.) 
To which either the Attorney- General, or ſome 


other, replied, That Mr. Corbet ſaid Truth, as 
to ordinary Proceedings, but here it was extra- 


ordinary, viz. by Act of Parliament in a Bill of 
Attainder; and then cited a Book Caſe of one 
Stafford, who was thus proceeded againſt, ſen- 


tenced and executed in Henn the VIIth's Time. 
To which Mr. Corbet replied again, he had no- 


thing to ſay to that, but what the Authority of 
the Nation had made Law, he muſt ſubmit to; 
and did acknowledge, as Things ſtood, they did 
according to the Rules given them, and 

in that reſpect 0 What was juſt, according to 
the preſent Law. But did you not confeſs the Fact, 
faith one, 4% your own Flight ? it being a known 
Maxim, Qui fugam facit fatetur facinus. To 
which Col. Barkftead anſwer'd, That he, for his 
Part, fled for fear of an Arreſt, threaten'd againſt 
him for Twenty Thoufand Pounds for pretended. 
falſe Impriſonment. Mr. Corbet ſaid, That he, 
for his Part, did not fly for Twelve Tears to- 
r after the Fact done, and that any body 
who had a Mind to it, might eaſily have ſeized 
him, it being well known where he was all that 
Time; and when he did fly, it was not prohibi- 
ted, nor any way unlawful, as conceived, for 
himſelf, or others, ſo to do; and now that he 


was return'd again, he knew not that he was an 
out-law'd Perſon, and, if Occaſion had been, 


could have been ready to have traverſed any Suit 
commenced againſt him. And as for what he had 
done in this Buſineſs, that there he ſtood accuſed 
for, he ſaid, he was engaged in it by the then 
Supreme Publick Authority of the Nation, the 
Lawfulneſs of which Authority, he ſaid, at that 


Time, was every where acknowledged and re- 


ed ſo to be; and had he not this to plead for 
imſelf, he ſhould-then have thought, that what 
was done by himſelf and others, had been very 
wicked and abominable : But the Authority be- 
ing, - ſince that Time, changed, and new y res 
made, by which, both the Fact, and the Power 
itſelf too, by vertue of which it was done, are 
both ſaid to have been invalid, (though the Law- 
makers, at that Time, did not think fo,) he had 
nothing further to add. 

This is a true Relation of this Matter, as near 
as poſſibly can be, taken from his own Mouth; 
if any Miſtake be in a Word ignorantly related, 
or Sentence miſplaced, the Reader is defired to 
pardon it. | , | | 

Fhis Mr. Cerbet having been heretofore bred 
at Lincoln'5-Inn, and known to be a good Law- 
yer, and late Lord Chief Baron in Ireland; 
alſo much acquainted, by long Experience, wit 
Affairs of State, as having been a Member in all 
the Parliaments that have ſat ſince the beginning 
of the late King's Reign; and being alſo further 
known to have been an ancient and fong-expe- 
rienced ſound Chriſtian, a Man of a very tender 
Conſcience, and of an holy Life and Converſa- 
tion, and that as well in his greateft Proſperity, 
as in his Adverſity ; it was the earneſt Defire of 
many, even of all Parties that knew him, fully 
Vor. VIII. | 
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and clearly to underſtand from his own Mouth 
(eſpecially now in this Time of his Affliction) 
what inward Peace, Quiet, and Satisfaction he 
had in his own Conſcience, touching that Act 
which he was condemned, and very ſhortly to 
die for, and which paſſed under ſo many dread- 
ful Names, of the moſt horrid, heinous, wicked, 
and unwarrantable Act that was ever done, of 
the vileſt Murder, moſt execrable Regicide, de- 
teſtable and bloody Crime, that Men ever were 
guilty of, and like unto which none hath been 
ſaid to have been ever perpetrated in this World 
—5 except the putting of Chriſt himſelf to 
dy) 75 Rn eng 

His Anſwer to this Queſton was the more 
fired, - becauſe he being taken for ſo good a Chri- 
ſtian, and ſo able and experienced a Lawyer and 
Stateſman, as is before deſcribed, his Opinion 
therein would be the more conſiderable, and his 
Words be of the greater Weight, which ſide 
ſoever they ſhould fall, whether to the Juſtifica- 
tion or the Condemnation of the Fact. 

Now to this- Queſtion (which he faid he had 
long before examined thoroughly, and very well 
digeſted) he ſaid he would make this true, faith- 
ful, and ingenuous Anſwer, and hoped he ſhould 
ſtand to it, and maintain it to his laft Breath, 
And although he did find (he ſaid) ſome near 
Relations were not of his mind in it, yet for his 
own part he. remained ſteady and unmoveable 
therein; and before ſeveral Witneſſes (which he 
hath now left ſurviving) that heard him, de- 
clared as followeth : | 

1. He ſaid, When he was named and appoint - 
ed by the Parliament to be one of the Judges, 
he was not preſent in the Houſe, nor did he at 
any time give his own perſonal Conſent 
or Approbation of it, but rather fully reſol 
never to engage in that Buſineſs. 

2. When the Bill came into the Houſe, he 
ſpake againſt it, 'and gave his Reaſons ; nor could 
he be drawn by any Arguments to appear in 
the High Court of Joſtite, or allow of their 
Deen , 

Yet, 3. The State of Affairs being as then 
they were, and the Conſequence on both ſides 
(either of owning, or not owning and joining 
in that Act) being wich much Prayer and Conft- 
deration- well weighed by him, he at laſt came 
to a fixed Settlement in his Mind about theſe 
enſuing Particulars. f 

1. That the ſupreme Authority of the Nation, 
as then it ſtood (notwithſtanding the Alterations 
made in it) being generally accepted and ſub- 
mitted to at home, and owned by foreign States 
abroad, without any Queſtion made of it from 
the Body and Bulk of the People (though here 
and there ſome ſcrupled it, whoſe Intereſt l 
contrary) was lawful and ſufficient to warrant all 
that was or ſhould be done in reference to the 
1-297 074 | 
2. That the ſolemn Appeals made to God on 
both ſides, both by the King on his fide, and 
by the Parliament on their fide, all the time of the 
War, and anſwered ſo diſtinctly and fully from 
Heaven, on behalf of the Parliament (as all Men 
then ſeemed to judge) did further confirm him in 
the 'Warrantableneſs of their Undertakings, and 
ghtt6vineſs bf the'whole Cauſe e. 

3. That the Foreſigbt of ſuch miſerable Chan- 


: ” 


ges, as by return of the Hierarchy, and the Con- 
comitants and Effects thereof (which he ſaw was 
5 C aimed 


374 | 
aimed at, and did believe was, intended by the 
late King; at leaſt after ſome. time) did greatly, 
| induce him to look into, and fully inform him- 
ſelf about the Matter of the Charge againſt the 
ſaid Jate King. 1 5 1 0 
4. That upon mature and long Debates of 
Parliament, and ſuch as were authorized to ſearch 
into the Charge aforeſaid, he found things fully 
proved; and moreover ſaid, That the Matters 
objected were of a very unuſual and high Nature, 
but that which principally ſwayed him to do what 
he did, was the Blood of Ireland, and the levying 
War againſt the Parliament, who were thereupon 
forced for their own Defence and the Safety 
of the People (by whom they were truſted, and 
whom they did repreſent) to take up Arms, and 
ſo againſt their Wills to maintain a moſt coſtly, 
dangerous, and unnatural War. 

- 5. That though he was now fully ſatisfied in 
his own Mind of the Lawfulneſs of the Fact, as 
well as of the Power by which it was done, and 
that it was his Duty no longer to ſtand out, but 
to join with his Brethren as an Actor in it, or 
elſe he might become guilty of Unfaithfulneſs to 
the Cauſe of God and his Country; yet ſuch was 
his baſe and timorous Spirit, that he kept back 

and would not appear in it, the rather, becauſe 
he was much ſet upon by his Nephew, Sir Thomas 
Corbet (who then lived in the Houſe with him) 
not to meddle at all, or have any hand in it. 
Now this Sir Thomas Corbet having a very con- 
ſiderable Eſtate, to which himſelf was next Heir, 
and which (in caſe he ſhould go croſs to his 
Mind in this Buſineſs) he had Power (by cutting 
off the Entail) to give away from him and his 
Children, he was loath to diſpleaſe; for he ſaw 
apparently which way his ſaid Nephew was bent. 
6. Notwithſtanding this, Conſcience wrought 
much with him, and would not ſuffer him (he 
faid) to be quiet Night nor Day; for while, on 
the one hand, theſe carnal Fears and diſturbed 
Thoughts pulled him from his Duty (ſo he call- 
ed it) yet, on the other hand, it pleaſed God 
more ſtrongly to draw him to it, by often bring- 
ing and ſetting home upon his Heart that Scrip- 
ture in Rev. xxi. 8. The Fearful and Unbelieving 
Hall have their Part in the Lake that burn- 
eth with Fire and Brimſtone. This Text did ſo 
work and work in his Mind, and fo powerfully 
prevail with him, that though he had deferred 
to appear at the High Court of Juſtice till the 
very laſt Day of the Trial, yet then he durſt 
ſtay no longer, but made haſte to come in anc fir 
among them, come what would of it in this 
World, leſt. the, aforeſaid Puniſhment of the 
Fearful ſhould hereafter; for ever befal him. And 
what he now did (he ſaid) he did it with a free 
and reſolved Mind, and he bleſſed God that had 
conquered his cowardly Spirit, and enabled him 
at laſt (though late) to come in and do his 
Part, and in ſome meaſure to prove himſelf faith- 
ful and obedient to God's as well as the Nation's 
Call, herein. And further ſaid, that upon the 
Grounds before alledged, if all that hath been 
done were to be acted over again, he would do 
as he had done, and would not abate an Inch o 
it; which Words he ſpake with great Soberneſ 
and Sertledneſs of Mind but the very Day before 
his Execution. PEST W ed ill - 
Laſtly, As to the whole Buſineſs, he ſaid he 
could and did appeal to God, the righteous 
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Judge of all things, that what he did (as far as. 
he could diſcern himſelf ) was not out of- any ill 
Spirit towards the late King's Perſon, nor out of 
any the leaſt Malice or Diſaffection to him, nor yet 
out of any unworthy End or Deſign of his own; 
for. as to the ſaid King's Lands or Goods, or 
other publick Title, he never defired nor endea- 
voured to get any of them, but always by good 
Providence kept himſelf free, that neither himſelf 
nor any. of 'his might grow rich, or make the 
leaſt Advantage that way, And as for that ne- 
ceffary and publick Act of Juſtice: (as he called 
it) he did never repent at all that he had a hand 
in it, nor, after all the Searchings of Heart about 
it, did ſee Cauſe ſo to do when at any time he 
had the moſt ferious and calm Kefletions upon 
itz though he did confeſs, as to the Circum- 
ſtances of that Act (the Subſtance whereof he 
ſaid he mult always own) he had been compaſſed 
about with many ſinful Weakneſſes and Infirmi- 
ties in the managing of it, as he had before in 
part hinted, Which he hoped and believed were 
all waſhed away in the Blood of Chriſt. 5 


M. Cox BET Bebavicur. 


N the Day of his Execution, when he was 

- finiſhing his Prayer, there was a Noiſe at 
the Door, occaſioned by ſome that haſted to come 
in (not knowing what he was about) to tell him 
that he muſt prepare for the Sledge, but that he 
ſhould be called for the laſt of the three. 

In the mean while he fitted himſelf for his 
Journey; and firſt bethought himſelf of his Cap, 
laying, Muſt I not carry à Cap to the Gallows ? 
pad ſo looked out the beſt he had. Truly (ſaid 

) 1 had almoſt forgot it; but it may be well ex- 
cuſed, for ] have not been uſed ts theſe things. 

Then he took his Bible (which he promiſed 
to ſend back and give to his Keeper when he 
ſhould have done with it) and put it into his 
Pocket, to-carry with him as his beſt and ſureſt 
Friend and Companion both in the Sledge and at 
the Gallows. Next, he put a little Bottle of 
Cordial into his Pocket for his. Uſe by the Way, 
if Occaſion ſhould be; But 1 hope (faith he) J 
ſhall find a better Cordial, elſe I know I Hall faint 
for all this. This done, and his ctean Linnen got 
on, viz.” Band and Cuffs, with his Cloak clean 
bruſhed and fitted about him, and alſo a new 
Pair of Gloves put on, which his Wife had pro- 
vided for him, and which he called his Wedding 
Gloves, he was now in Readineſs whenever he 
ſhould be ſent for; which a Friend taking notice 
of, put him in mind of a Speech which fell from 
him the Night before, ſaying, Sir, you ſaid laſt 
Night, the Bridegroom was ready, and the Mar- 
riage-Supper was ready, and the Robes and 
Crown were ready, but that you were not rea- 
dy; methinks you are ready now ! and a very 
trim; and handſome Bride! To which he ſmiling- 
ly e Am I ſo? the Lord make me ſo; 
bleſſed be God, I can ſay I am willing to it, as 
I have good Reaſon, for I am ſure *tis the beſt 
Bridegroom tat ever was that I am going to. 
And you need not be aſhamed to go, faith his 
Friend, foalioering - what Garments you are 
cloathed with, and how you are decked (alluding 
to thoſe Words in J. Ixi. 10.) To which he re- 
plied, Whatever we have of that kind, it is all 
of our Bridegroom's own Coſt: He is not like 
other Bridegrooms, for he purchaſeth' his Bride, 

| | | he 
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he cloaths her; and he adorns her; whatever 
Beauty ſhe hath upon her Perſon, or Love in her 
Heart towards the Bridegroom, tis he only that 

ut it in her. 2 Fe | 
Some of the Warders at the Door aſking if he 
would pleaſe to go? Doth the Gentleman- Jaylor 
call for me? ſaith he. No, ſaid they, Then, 
ſaid he, I have not my Warrant yet to go, I muſt 
ſtay for that firſt; till that come, my Duty is to 
be paſſive; it being with me as it was with Peter; 
who was to be carried whither he would not; 
yet when I am called, I hope then I ſhall go 
without further bidding. Then he reminded us 
of being in the way of our Duty, and in that to 
truſt God; but take heed (ſaith he) of Neglect 
of Duty, take heed of ſinful Compliances, of 
apoſtatizing from God; take heed of Superſti- 
tion, Popery, Idolatry; keep cloſe to God and 
his Truth; Oh! truſt God, truſt in him, and 
then he will never leave you. 

And now a Meſſenger was indeed come, to 
tell him that the Sheriffs were ready for him; 
And I for them, faith he; and fo preſently haſt- 
ened away, without taking Leave of his Wite : 
Which one 2 ſaid to him, Will you 
not ſpeak to your Wife before you go? O yes, 
ſaid he; and then turning back, ſaluted her; and 
committing and commending her to the Lord, 
bid her farewell: But ſhe clinging to him, cried 
out, Oh, my dear Huſband! my precious Hul- 
band! What an Huſband ſhall I now loſe! whom 
1 have not prized, whom I have not improved, 
as I ought and might have done! Oh, faith ſhe, 
what will become of me! At which Carriage of 
his Wife, though ſome Tears were ready to ſtart 
from his Eyes, yet he conquered himſelf, and 
taking his Wife by the Hand, ſaid, O my dear 
Wife, ſhall we part in a Shower? (which Words 
he had uſed on Occaſion once before) Be con- 
rented, ſaid he, God will be an Huſband and a 
Father to thee and thine; with other ſuch like 
good Words; and ſo kiſſing her, turned to his 
Son Miles, whom he took by the Hand, and 
bleſſed him alſo; and then haſtened to the 
Sledge, deſiring a Friend to ſtay with his Wife 
and his Son to comfort them. 

When he was bound in the Sledge, and ready 
fo be drawn away, one that had ſhewed him ſome 
Kindneſs in the Time of his Impriſonment, took 
him by the Hand, and aſked bim how he did? 
Methinks, faith he, 1 begin to ſee the Lord ap- 
pearing; looking up to the Skies, which at that 
time (faid he that he ſpake to) were as clear and 
bright as he had ever ſeen them: To this Friend 
Mr. Corbet ſaid, Farewell; and the Lord requite 
you for all the Civilities that I have received from 


u. 
rye he tid along, he carried his Bible in his 
Hand, with his Eyes much fixed upon the World 
over him that he was now going to; and being 
naturally a very black, ſwatthy, melancholy 
Man, and aged alſo, his Countenance ſeemed ſad 
and dejected at a diſtance, which cauſed ſuch 
People as knew him not to think his Heart with- 
in too was like his Face without ; but they were 
much miſtaken; for though he abounded not, 
nor was lifted up with raviſhing Joys, as ſome 
have been, yet he had an inward, firm, ſolid, 
well-ſertled Peace and Comfort; which was not 
now new to him, but which he had enjoyed and 
lived upon many Years, as is evident by many 
. Paſſages which came from him even in the Sledge; 

take two for Inſtance, till more come. 


 4PBPENDISX 


— a —— 


375 
When one aſked how it was with him, after 
he had been drawn a good part of his Way? he 
gave this chearful Anſwer, I am welt now, (faith 
he) but I ſhall be better anon, | when I am gotten 
yonder, above that Place, pointing to the Hea- 
vens before him... | 
Not long before he got to the End of Kis 

Journey, one came from a Friend to the Sledge- 
ſide, to tell him, that Endeavours were uſed to 
get his Body for Burial. bat cre I (faith he) 
what becomes of my Body when I am dead? let 
97 what they will with it, I bleſs God my Soul 
is ſafe. 


The ſeveral SPEECHES of Colonel John Okey, 
Colonel John Barkſtead, and Miles Corbet, E/q; 
at the Place of Execution, April 19, 1662. 


PON April 19, 1662. beirig the Day ap- 
pointed for the Execution of Colonel Jobn 
Barkſtead, Colonel Jabn Okey, and Miles Corber, 
Eſq; who were drawn on three ſeveral Hurdles 
from the Tower to Tyburn, Colonel Barkftead was 
firſt brought to the Place of Execution, and then 
Colonel Okey, and then Mr. Corbet; who at a 
good diſtance of Time one after another mounted 
a Cart, 'which was prepared for them to ſtand in 
whilſt they ſpake to the People. | | 
Colonel Fobn Barkflead was the firſt that 
aſcended the Cart; and as ſoon as he was in, he 
lifted up his Eyes to Heaven, and ſaid, Bleſſed 
be God, —— And then immediately one, ſuppoſed 
to be of the Life-guard, cried out very loud, 
He is almoſt dead; if be be not quickly hanged, be 
will be dead before ; therefore hang him, hang him, 
"oo be — quite dead: See bow be looks. 
ut, being much ſpent, he waved ſpeaking to 
that; and after he he gr up, finding the Rope 
very ſtrait, he would fit on the Side of the Cart 
to reſt himſelf, but could not 'till the Rope was 
ſornewhat looſened. After reſting himſelf, it was 
expected he would ſay ſomething before the other 
Priſoners came, which was at leaſt half an Hour's 
diſtance. The Sheriff therefore ſpake to him to 
this wn ng ; | 
Sheriff, You muſt not ſpeak thing in Juſti 
cation of ſuch an horrid Offence, 7 "= 
came hither to ſuffer. OR: 
To which Colonel Barkftead replied, I cannot 
ſpeak much, by reaſon of the Weakneſs of my Body; 
1 1 to get as much Refreſhment as I can before I 
ſpear. . 
Then the Sheriff ſpake to Mr. Haſtings, who 
was Under-Sheriff of the County of - Middleſex, 
Will not you diſpatch one firſt of all ? po EN 
To which the Under-Sheriff anſwered, We uſe 
to hang all together. | 
Colonel Barkfead then lifted up his Eyes and 
Hands to Heaven. | 
Then replied the Sheriff, 
it uſed to be. 138, 
Then faid the Executioner to Colonel Bark- 
ſtead, You may be going on in your cun Prayers, 
and loſe no Time. > 
Barkſtead. I Hall be but ſhort. And taking 
ſomething out of a Silver Box, putting it into his 
Mouth, and lifting up his Eyes, ſaid, I bleſs 
God, I have à better Comforter than bis. 
Then being aſked by ſome Perſon of Quality, 
Whether he were not ſorry for what he had done? 
He anſwered, Sir, I ſhall be ſorry for whatever the 
Lord convinceth me to be a Sin: When the Lord ſets 
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home that upon my Soul, T ſhall expreſs it unto Cod 
- and Man; and truly that muſt be from bim alone. 

Then Mr. Thomas Porter ſpake to him, I am 

to ſee you there; but you will be a happy Man 

within this balf Hour. . 

Barkſt. I have, I bleſs Ged, an Aſſurance thro 
\ Faſus Chriſt that I ſhall be ſo. But feeling the 
Cart ſtir under him, as he did ſeveral times before, 
and thereby the Rope pinching him; he deſired 
it might be eafed. 
Then Colonel Okey was brought towards the 
Cart; and when Colonel Barkſtead ſaw him; he 
lifted up his Eyes and Hands. 5 

Some of the Sheriff's Officers, when Okey came 
to the Cart, ſaid of him; That he was a luſty, 
ſtout; brave Man, as ever fought in England. 
Then faid the Sheriff to Colonel Okey, I hope 


I need not give you this Caution, That you make no 


Juſtification of this horrid Offence, not to juſtify 
that Offence for whith you are brought hither this 
Day. 
| To which Colonel Okey made this Reply: Sir, 
I muſt not lye for God, much leſs for you ; I hope you 
wwill give me Leave to ſpeak what lies upon my Con. 
ſcience, whether I am guilty or not guilly : We will 
ſpeak ſomething of what lies upon us. 

Then Mr. Corbet being at the Cart ready to 
come up, Colonel Okey ſtooping down to help 


him up, ſaid; Come, Brother Corbet, how do you? 
-and clap ing his Hand upon his Breaſt, ſaid, I 
thank Grd, have it here. Then ſpeaking to the 


Sheriff, he ſaid, May I have my Hat on, or fand 
bere? | 
Which you pleaſe, ſaid the Sheriff, you have your 
Liberty for that. | 

Then Colonel Okey addreſſed himſelf to ſpeak 
to the People as followeth. | 
Colonel Ox xv Speech, 

Gentlemen, 
HE Providence of God hath brought me 
to this Place, to pay that which every Man 

oweth. I ſhall not trouble you with what is ſu- 
rfluous, which is, to tell you of my Family, 
which of all the Families in rae! was the leaſt, 
and I was the leaſt of that Family. It is not un- 
known to moſt here, what Troubles have been in 
this Nation, and how eminently the Hand of 
God did appear therein. Among many others 
that were called forth to ſerve the King and Par- 
liament, (as then the Cauſe was ſtated) I was one, 
which I did faithfully, according to the beſt of 
my Power and Knowledge. I here do bleſs God, 
that I was called to that Work ; for I am per- 
ſuaded in my Heart that it was for the Glory of 
God,' and the Good of his People, however it 
was turned at laſt; and if I had as many Lives as 
1 have Hairs on my Head, I ſhould have ven- 
tured them all in that Cauſe.” 'I have nothing 
upon me as to that; and I thank God, I am fully 
- ſatisfied as to that Cauſe : But I ſhall fay no more 
to that, but only this in general, That as the Pa- 
rents of him that was born blind, being aſked by 
the Phariſeees how he came to his Sight, anſwered, 
He is of Age, let bim ſpeak for himſelf , and fo 
the Cauſe is ſufficiently able to ſpeak for itſelf. 
But as to that which I have been adjudged for, 
and am come hither to give my Life for, viz. 
the Death of the late King, I ſhall only ſay thus 
much, That I think moſt of you know, that I 
was none of the Council within nor without, nei- 


| Righteouſneſs. 1 
(ſome of the Guard) and all others that have a 
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ther did I know any thing of the Trial of the 
King, or who were the Judges, *till I ſaw m 

Name inſerted in a Paper; and I did fit there 
but once or twice: But for any Malice to him, 
I had no more than to my own Soul, but prayed 
for him to the laſt Hour of his Life, as I did for 
myſelf; and fo I have done for this King alſo, 
which is my Duty to do. I have many hundred 
Times, ſince I went out of England, this two Years 
laſt paſt, and before alſo, begged with Tears of 
the Lord, if there were any Iniquity or Malice, 
of any Thing of that Nature, in what I did, that 
God would ſhew it to me; yea, the like 1 did 
this very Morning; beſeeching the Lord, that 
if I had any-Guilt of his Majefty's Blood upon 
me, or any Hatred againſt him, he would reveal 
it to me, that I might here confeſs it before you 
all. But I have nothing upon my Spirit as to 
that. And whatever other Men did, I ſhall ſay 
nothing to that; as for myſelf, I can ſay again, 
that I got not any thing by it, but remained in 
the ſame Condition; I was a Colonel before, 
and was no more fince : I thank the Lord, I am 
clear in that. (Then, making a Stop, he ſaid, 
There is ſuch a Noife, I cannot ſpeak) And, Sir, 
I ſhall tell you now what is upon my Spirit: I 
take what hath befallen me as righteous and juſt 
from the Lord, for my unworthy walking, for 
being no more zealous for God and his People, 
no more fruitful in my Generation, and no more 
thankful; but as for that thing, I thank the 
Lord, I have no Guilt upon my Spirit. And as 
for all my other Sins, 1 confeſs they are many 
and great; but I thank the Lord, he hath given 
my Soul the Pardon of them all, through the 
Blood of Chriſt, for his Name's fake, and thro* 
the Riches of his Grace, and his abundant Mercy 
towards me. And now I will only ſpeak a Word 
to our Friends here. You all know we have had 
many Troubles, and much Blood hath been ſhed, 
and there hath been a Vacancy as to a ſingle Per- 
ſon: But the Nation did earneſtly deſire him that 
now reigns; and I with from my Soul he may 
reign gloriouſly and righteouſly, and reign here 
fo, that he may reign for ever. And now the 

have the great Mercy they did defire, I with 
that they would make a right Improvement of 
it, and that they would walk in ſome Meaſure an- 
ſwerable to that Mercy that they have ſo much 
deſired. I ſhall beg this, as a dying Man, That 
as they have received a Mercy, which they ac- 
count ſo exceeding great, that they would walk 
anſwerable to it, that God might have the Glory, 
and the Nation might yet flouriſh in Peace and 
all beg of theſe Gentlemen, 


great Affection to their King, that they would 
pray more for him, and jove fin more, and that 
they would ſwear leſs,” and drink leſs; for if you 
were beyond Sea, to hear what I have heard of 
this Nation, 'it would make your Hair ſtand on 
end, and your Ears to tingle. They ſay cer- 
tainly, that notwithſtanding the great Anſwer 
they have had of their Deſires, yet if they go on 
in the Way of Wickedneſs and Blaſphemy, which 
they report do abound in England, (for my Part, I 
have been a cloſe Priſoner, and have ſpoken with 
no body almoſt ſince I'came) that this Nation 
cannot ſtand three Years together : Therefore I 
ſhall make it my humble Requeſt, That ag this 
Nation hath flouriſhed and gone beyond other 
Nations in Piety and Religion, it might flouriſh 
' ten 


ten times more than it hath done theſe many 
| Years upon the fame Account. It hath been a 
Nation that hath profeſſed the Goſpel, which in- 
deed hath flouriſhed here more than in any other 
Kingdom, and ſo it hath had more Glory and 
Honour than other Nations; and I deſire it 
may continue, that you may have Peace within 

ur Palaces, and Plenty within your Dwellings: 
Oh that every Man would ſtudy in his Place to 
fear God, and honour the King, and to give 
Glory to God, and walk in ſome Meaſure an- 
ſwerable to thoſe' many Mercies they have and 
do enjoy! And, that as they have what they ſo 
much deſired, every Man would now beg; that 
the Goſpel may flouriſh, and that Righteouſneſs 
and Truth may be in the Midſt of you! There 
is ſomething that I ſhall ſpeak more; I would 
be loath to ſpeak, ſo as to offend you in any 
thing. (Then replied the Sheriff, I am glad to 
hear theſe Expreſſions from you) Sir, let me tell 
you, becauſe it is a very great Matter, and looks 
like a black Thing that is charged upon us in the 
Indictment, I ſhould have abhorred it, had there 
not been a Face of Authority, an Authority that 
then was owned; had it not been ſo; I ſhould 
have abhorred to have done any thing in that 
Buſineſs, as much as any Gentleman here: There- 
fore, I thank God, I have Peace as to that, and 
Peace as to all my Iniquities whatſoever, thro? 
rich Grace and Merey. And truly as to. the 
Cauſe, I am as confident even as I am of my 
Reſurrection, That that Cauſe which we firſt 
took up the Sword for, which was for Righte- 
ouſneſs, and for Juſtice, and for the Advance- 
ment of a godly Magiſtracy, and a good Miniſtry 
(however ſome Men turned about for their own 
Ends) ſhall yet revive again. I am confident, I 
ſay, That Cauſe for which ſo much Blood Hath 
been ſhed, will have another Reſurrection; that 
is; you will have a bleſſed Fruit of thoſe many 
thouſands that have been killed in the late War : 
But I would leave this to all my Brethren and 
Friends, that they would keep their Places, wait 
upon God, ſtand ſtill and ſee the Salvation of 
God; and rather ſuffer, than do any thing to 
deliver themſelves by any indirect or unjuſt-Ways. 


If his Majeſty had been pleaſed to have given 


me my Life, or if I had come over, or heard 
(for I had a Warrant for my Return into Eng- 
land, from the Houſe of Commons; but I fell 
ſhort two Days, and ſo was fain to go back) 
time enough of the Proclamation, I would, thro? 
the Bleſſing of God, have lived quietly, and ra- 
ther have ſuffered, than have done any thing 
againſt the Law of the Land, and I would ſay this 
to all good Men and others; rather to ſuffer, than 
take any indirect Means to deliver themſelves, 
but to wait upon God, keep their Way, ſtand 
ſill and ſee the Salvation of God: And God, 
when it ſhall make moſt for his own Glory, and 
the Good of his People, will deliver, and that 
in ſuch a Way that himſelf ſhall have Glory in, 
and the Goſpel ſhall have no Reproach by. But 
becauſe ſome think we are Enemies to Magi- 
ſtracy and Miniſtry, I ſhall only ſay this, That I 
always (I thank the Lord) did pray both for 
Magiſtracy and Miniſtry, and that you might 
have righteous Laws eſtabliſhed ; that ſo Judg- 
ment may run down like a Stream, and Righte- 
ouſneſs like a mighty River: And that ſhall be 
my Prayer now, That God would give you Peace 
Vol. VIII. 5 
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and Truth, and ſcatter them that delight in Blood | 

and War. 
Mr. Cons Speech. 


E are now dying Men, and upon d ing 
Ground, and we are now in the Preſence 
great God, to whom we ate now going : 


of the 
Truly I deſire to ſpeak in his Fear touching that 
which we are here come to ſuffer for. I will only 
ſay this; (Mr. Sheriff) Both the levying of the 
War, and that Act that we are now accuſed and 
condemned for, if they had been done without 
Authority, they had been abominable; and to 
Juſtify that Authority, I do not come here to do 
it. The Parliament, the Wiſdom of the Nation; 
that now is, hath decried it down, and ſaid *tis 
void; and the Court of Juſtice, where we have 
been in Purſuance of their Judgment, hath given 
Judgment againſt -us. Truly ſo long as that 
Act of Parliament-ſtands on Foot, Judges muſt 
give Judgment accordingly ; but there have been 
many Appeals about that Authority, and the 
Nation hath been governed by it, and the Na- 
tions about us have owned it, and we are now 
going to God who is the righteous Judge, and 
that Word is upon my Heart, Ia. xxxiii. 22. 
Truly Men may judge, and they may make 
Laws; and it is our Duty to ſubmit to the Laws 
of the Nation, or leave it if we think them tod 
hard, But whatſoever Laws are made, God is 
our Judge, and he- will judge this Cauſe, and 
God is our Lawgiver: It is a Scripture Phraſe; 
God is our Lawgiver; and be is alſo our King; and 
he will ſave us: He will judge the Cauſe of bis 
People: And I hope that the Minds of ſober 
Men will wait for that Judgment. Truly, Mr. 
Sheriff, as concerning that common Aſperſion 
laid upon us, That we ſhould be againſt Magi- 
ſtrates and Miniſters; the Lord knows it is m 
Principle; and I defire there may be a — 
ſettied Government, a godly Magiſtracy, 
likewiſe a godly Miniſtry in this Nation: And 
I pray God grant that his People may be ble - 
under them. And truly, for the iſtrate that 
now is, the Hand of God hath brought him into 
the Throne : - While I have been in other Na- 
tions, I have bleſſed God, and defired the Lord 
that he may rule for God, and be a Terror -to 
Evil-doers, and countenance the true Profeſſors 
of the true Proteſtant,Religion, that he may de- 
fend both Religion itſelf, and the Profeſſors of it: 
Truly there have been many-(as they call them 
Sects and Hereſies, that have ſprung up in . 
later Times; but bleſſed be God, there have 
been alſo great Appearances of God, and much 
Light is broken out, more in this Nation than I 
could ever hear of or ſee in the Nations round 
about, though they profeſs the ſame- Religion. 
I have been among many whom they call Re- - 
formed Proteſtants, but of true Proteſtants, ſuch 
as hold their Profeſſion in their Lives, there are 
more in this Nation than elſewhere, and they are 
not to be compared for Number, bleſſed be God, 
and the Lord increaſe them and multiply them 
daily; for the Glory of the Nation is not in a 
Multitude of People only, but of ſuch as fear the 
Lord, and worſhip God, and lift up his Name : 
And truly my Deſire and Prayer is, That the 
Goſpel, the true and gm GY God} 
the Goſpel of Jeſus Chriſt, may a free 
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Courſe in this Nation, and- may be glorified in 
the Lives of Men, as well as in their Words. 

As for the particular Way of Worſhip that 
I am of, I ſhall only ſay, That in my Judgment 
and Conſcience I have and do underſtand that 
which is called the "Congregational Way to be 


neareſt to the Word of God; and I do freely 


bear my Teſtimony to the Confeſſion of it, that 
is extant, which was made at the Savoy : But 

with this, that alſo of the Aſſembly of Divines 
that was made in the Time of the Long Parlia- 
ment, and the Declaration they made concerning 
Religion, ſaving only as to the Diſcipline-part : 
As to the other, I do fully ſubſcribe unto it; for 
I think that the ſaid Confeſſions are the moſt 
clear of any Proteſtant Confeſſions (whereof J 
have ſeen divers) that are extant; and in foreign 
Parts they will confeſs as much. 

Mr. Sheriff, As to what I ſhall deſire for the 


Nation (for truly we are taking our Leaves of 


it, and we ſhall ſee your Faces no more) that 
which I upon the Knees of my Soul do beg for 
this Nation, is, That as they are Proteſtants in 
Name, and take that upon them in Profeſſion, 
ſo their Lives may be anſwerable. Truly nothing 
doth more dread: my Spirit, and cauſe me to fear 
the Wrath of God to come upon this Nation, 
than when I hear that amongſt thoſe which bear 
the Names of Proteſtants, there is ſuch Prophane- 
neſs, Drunkenneſs, Swearing, and ſuch Abomi- 
nations that are not to be named, no not among 
moral Men. The Lord ſtop the Courſe of them, 
as alſo the Growth of Popery and Superſtition, 
and that the Truth of may break forth, and 
that Men- may love it; for truly the Goſpel is 
worth the loving, the Truths of God are worth 
joving: And it we love them, then truly God 
will love us, and bleſs us. 
Mr. Sheriff, For my own Part, if there were 
any here that I knew I had wronged, I would 
aſk them Pardon and Forgiveneſs, if I knew 
them. I muſt confeſs, I have been in many pub- 
lic Actions; I have been of all the Parliaments 
Ance the late King's Reign; and in the begin- 
ning of this Parliament, 1 muſt confeſs (I being 
© Called to it) did think it was my Duty to act ac- 
cording to the Ability God Save me, and to de- 
ny myſelf. I thank God for it, I came with an 
Eſtate to the Parliament; and I bleſs God. for it, 


ES _ it while I ſat in the Parliament: And 
truly 


„I thank God, they cannot find any Eſtate 
that I have forfeited; for I have none to forfeit. 
This Buſineſs that we are here for, I was very far 
from being a Contriver of. When the Bill came 
into the Houſe, I muſt confeſs, I being a Mem- 
ber of the Parliament, did ſomewhat wonder at 
it, and I did ſpeak againſt it; but when it was 


paſs'd, and I was named to be a Commiſſioner, ' 


truly, it being. done by that that was then called 
the Authority of the Nation, I did think I was 
bound to obey in that Reſpect. I will ſay no 
more. [I never ſat but once in that they called 
the High Court of Juſtice; but for that I'll ſay 
no more. I do not come to condemn that Au- 
thority and Power; neither will I now (becauſe 
the Parliament, and the Nation, and the Spirits 
of Men, are againſt it) _ it. (And being a 
little interrupted, he ſaid) I will not ſpeak to of- 
fend any Man, Truly, I thank God, I never 
got any thing, either of King's Lands, nor Bi- 

ops, nor Dean and r Lands; I never 
knew what belonged to the Trade of buying 
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and their Love to my Soul; and I hope 


— 


or ſelling Lands, I thought I was in a better Way, 
looking to that Station which God had called me 
to. And as my Brother ſaid, Let Men hold to 
their Stations, and to what God hath called 
them; and ſo ſerve God and their Country, and 
let them not be afraid. —_— — it is the 
Honour of good Chriſtians, and o P 

ro be obedient to the Government — —— 
and to uphold it to the uttermoſt. I have not 
much more to ſay. If any Man hath done me 
any Wrong (as J perceived when we came along 
ſome Peoples Tongues were againſt us) I pray 
God forgive them. I deſire not to open my 
Mouth againſt any of thoſe Reproaches we met 
with. Some I perceived did expreſs their Love, 
God 
will hear their Prayers. And while we are in 
the Land of the Living, I ſhall deſire to do as 
we have done ſince his Majeſty came to the Go- 
vernment. When we were in Holland, we did 
pray for the King and the Government, and de- 
fired of the Lord that they might ſettle. Peace 
in the Nation; which, if we love our Country, 
we ought to rejoice in, and our private Intereſts 
mult give way to it. And truly I ſhall deſire 
even from my very Soul, that if any Man here 
or elſewhere hath wronged me, that the Lord 
would forgive them. And truly the Court of 
Juſtice that paſs'd their Judgment upon vs, as 
the Law ſtands, I think, did according to their 
Places, And if we may have Liberty in a few 
Words to commend ourſelves to God, I ſhall 
trouble you no further; and I thank you for 
your Civility, Nr 


Then Col. Okey ſpake a few Wards, as followeth. 


Mr. Sheriff, I will not trouble you with any 
thing that he hath ſaid, only ſomething which I 
thought to ſpeak, as to my own Judgment. But 
this I would leave among you that live in the 
Land of the Living. I have been in moſt re- 
formed Places where they call themſelves Prote- 
fants, but I muſt tell you, there is a great deal 
of Difference between their Miniſters and the 
Miniſters that be in England; and ſo of their 
Profeſſors. And therefore, as God hath given you 
ſuch Miniſters as ſearce any other Nation hath 
beſides, ſo that you would honour and reſpect 
them; as alſo thoſe that are Profeſſors and god! 
People; not ſuch as have a Shew only, but tho 
that are really ſuch, that you would countenance 
them, and honour them; for as for Miniſters and 
People that live according to the Word, I think 
there are not ſuch again in the World as are to 
be found in theſe Nations. I ſhall add one W 
further. | 

I was, as near as I can reckon, a Major and 
Colonel ſixteen Years in the Army (I only ſpeak 
that, becauſe I have a Word to ſay to another 
thing) I do not know whoſe Ox or whoſe Aſs I 
took away in that ſixteen Years time; and if I 
have done any Man any Wrong, I hope and de- 
fire they will forgive me, as one that had many 
Failings. And whoever hath proceeded againſt 
my Life, either in England or Holland, for there 
was one (who formerly was my Chaplain) that 
did purſue me to the very Death, white I re» 
mained but two Nights, and was going back 
again (for I had done my Buſineſs) but both him 
and all others upon the Earth I forgive as freely 
as I deſire the Lord to forgive me. he no 


the Lord would forgive them; as alſo thoſe in 
Holland that ſent us over, contrary to what they 
did engage to my Friends: We will ſay nothing 
of them, but pray God that our Blood may not 
be laid to their Charge, nor to the Charge of any 
in England. e: 

Then Colonel Barkftead addreſſed himſelf to 
ſpeak, as followeth. | 


Colonel BARKSTEAD's Speech. 
Mr. Sheriff, 


Shall, as near as I can, obſerve your Order, 

and not willingly do. any thing that ſhall give 
Offence. I muſt confeſs the Weakneſs of my 
Body is ſuch, which hath not been of a Day, but 
of a long time, that it will not give me Liberty 
to ſpeak much; and I have had this Advantage, 
that my Brethren have fpoken before me ; and 
were I to ſpeak at large, I muſt ſpeak over the 
ſame things which they have ſpoken already, 
and I am unwilling to trouble you with that, 
becauſe you ſaid your Time was overſlipt, and 
therefore I ſhall only ſpeak to the Cauſe as it was 
at firſt Rated (and, I hope, without Offence, we 
may ſay ſomething to that, ſo far as the Acts of 
Parliament have ſeal'd it up, or rather left it open.) 
Truly therein I did engage very freely at the 
beginning of the War for King and Parliament, 
and in the Place to which I was choſen, I bleſs 
the Lord he made me faithful to thoſe I ſerved : 
As to what hath been ſince that, I ſhall forbear to 
ſpeak to, only in the general ſay, That before 
and ſince I came into this late Trouble, I have 
be of the Lord to give me a Sight of all 
my Sins, and ſhew me a Pardon in the Blood of 
Jeſus: Chriſt 3, which, through free Grace and 
Mercy, I can ſay the Lord hath done. I could 
not have ſtood with ſo much Comfort as I do 


* 


now at this time, if he had not given me an Aſ- 


ſurance of the Pardon of all my Sins; and where 
he hath ſpoken Peace, there is none can ſpeak 
War or Trouble. I conceive it not proper to 
give you here an Account of my Faith; for if I 
ſhould; I ſhould go very little aſide from my 
Brethren that have ſpoken before me: That 
which hath been my Judgment and my Practice, 
hath been the Congregational Way; I muſt own 
that, and do. I ſhould much rejoyce to ſee a 
Spirit anſwering that great Mercy that the Lord 
hath given to this Nation; I mean that great 
Mercy that he hath beſtowed in giving them the 
Goſpel, and that in ſuch a manner, as truly we, 
though we have been ſome hundreds and thou- 


ſands of Miles among the Proteſtants abroad, 


yet I do not know it to be fo pure as it is in this 
Ile, bleſſed be the Lord; and 1 hope to the Na- 
tion of England the Lord will give Hearts to 
walk accordingly. 

And as to the Buſineſs of the Government of 
this Nation, as it now ſtands, I have prayed for 


it, and can pray for it, and ſhall, as long as I 


have Breath, pray for itz and do, from my Soul, 
deſire that the Lord would bleſs the King, and 
give him a Heart to rule for him, and his Glory, 
and then I am ſure the Lord will proſper him. 

Indeed, as to thoſe that fear the Lord in the 
Nation, I could wiſh that the Lord would ſettle 
them, and make them of one Mind; bur that is 
the Work of the Lord, and it muſt lie there ; 
and truly, he will do it in his Time. I muſt con- 
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Malice either to Judge or Jury, but deſire that 


--..- 
feſs, I ſpeak the rather to that, becauſe there 
hath formerly been ſomething acted by me to- 
wards Perſons that were not of my Judgment, 
which I have ſeen ſince was very hard; and I 
bleſs God, I have ſeen it, and have been ſorry 
for it: And therefore I. do deſire, that all that 
fear the Lord, would make it their Work and 


their Bulinefs to ſtudy to love God, and to love 


one another, and to love the, Nation wherein 
they live, and to give no Diſturbance to it: For 
certainly, Sir, I ſhould leave this, as that which 
the Lord hath ſettled upon my Heart; their 
Work is to fit ſtill, yea, their Strength is to fit 
ſtil}, for the Lord will do his Work in his own 
Time; and when he comes to do the Work, there 
is none ſhall hinder. I think you have had all 
Experience of it in the late Works which the 
Lord hath done; for I muſt own it-his. . 
Indeed, Sir, I am ſorry that my Weakneſs of 
Body doth prevent me from ſpeaking more to 
you; yet I do bleſs God that I have this Op- 


portunity. All I ſhall fay further is, That there 


is a Truth (and I hope I may ſpeak it without 
Offence) that is much upon my Spirit, and I am 
confident I ſhall ſpeak it without any Offence at | 
all. I think we are all here Chriſtians, F 

is none here (I think) but ſaith the Lord's Prayer; 
and ſays, Thy Kingdom come, thy Will be done in 
Earth, as it is in Heaven, Sc. and I hope they 


go through the Prayer; and ſay why they do pray 


that Prayer; alſo ſay, For tbine is the King- 
dom, the Power and the Glory, for ever and ever: 
Amen. God hath given the Kingdoms of the 
Earth to Jeſus Chriſt, he ſhall reign ; and hap- 
py and bleſſed is that King and Nation that hath 
him for their King. And certainly, for His 
Majeſty that now is, to reign under Jeſus Chriſtz 
is no Diſhonour at all to him: For Chrift doth, 
and ſhall rule over all the Kings, Princes, and 
Nations in the World. And therefore, indeed, 
this is that Kingdom that is moſt certain, and 
that we do deſire, and all pray that it may come 


and ] do wiſh that all Perſons would have a Ten- 


derneſs, and not to be at Enmity with, nor hate; 
nor, as much as they can, cut the Throats of 
thoſe that own that Kingdom, and the coming of 
that Kingdom. oF 

As to other Things, there hath been ſo much 
ſaid, that I ſhall forbear ſpeaking; only this, as 
to the Buſineſs of the King, I bleſs God I can 
fay it, I was no Actor or Contriver, either with- 
in or without. I was many Miles from this Place 
when that was doing: I was put in by the Au- 
thority that then ſar, and I was called and choſen 
to that Work; and truly, what I did, I did 
without any Malice, wifhout any Contrivement 
in the leaſt; and did, even to the very laſt, pray 
for him: And ſince His Majeſty, that now is, 
came to the Throne, I have, as I have pray'd 
for my own Soul, pray'd for him, and that he 
may reign in. Peace and Righteouſneſs, to the 
Glory of God, and the Good of all the People 
of the Nation.* I ſhall not trouble you with 
more, becauſe I fee your Time is paſt, and m 
3 is ſuch; that I am neceſſitated to brea 


Then Col. Ox ty ſpake further, as followteth: 
Mr. Sheriff, 5 | 

I is not only our Judgments now, but it was 
our Practice when we were beyond the Seas, 
we did ſhun any Diſputes, nay, we ayoided Oc- 
| | caſions 
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caſions of ſeeing our own Countrymen, berauſe 
we would have nothing to do with the Affairs 
in England, but to pray for them, and to per- 
{wade to be quiet, and to fit ſtill; ſo that we may 
ſay, as Paul did in another Caſe, They neither 
found us in the Temple diſputing, or wrangling, or 
N up the People; only our Work was to pray 
r them, 


Then Mr. Corbet ſaid, Now we have done ſpeak- 
ing to Men, we may now ſpeak unto our God; truly, 


be muſt help us, and give us his own Spirit: Men 


may ſay Prayers, and read them, but to pray in 
the Spirit, and to pray ſo, as to be accepted with 
God, requireth much Strength and Aſſiſtance from 
im. Then Mr. Corbet addreis'd himſelf to 
Prayer, which was very long. The Concluſion 
was omitted, becauſe of a buſtling among the 
Horſes. - 

Then Col. Okey addreſs'd himſelf to Prayer. 

Then Col. Barkſtead addreſs'd himſelf to Prayer, 
having firſt ſpoken to the Sheriff theſe few Words 


following. 


Mr. Sheriff, | 

I do ſee your Time is ſpent, and we are drawn 
up ito a very narrow Compaſs; and I hope you 
will take my Word now as before. I ſhall only ſpeak 
a Word or two unto the Lord, and no more. 


Then Col. Okey ſpake a few Words more, as 


followeth. 
I did break off Duty, becauſe you deſired it, and 


I would not be troubleſome to you. 


Then he very earneſtly expreſs'd himſelf fur- 
ther, as followeth. | 

O love the Lord, and hate all Things that are 
evil. I have found by Experience, more Evil in the 
leaſt Sin, than Good in any Thing this World can 
afford; therefore I beg it of all that are here, to love 
God, and to hate that that is evil. The Lord give you 

ace and Truth, I hope our Relations ſhall not 


e 
2 the worſe for us, but that you will ſhew them 


Kindneſs. And as to what my Brother ſaid, I thank 
the Lord, I have the Aſſurance of his Love, and 
the Pardon of my Sins through #4he Riches of bis 
Grace, and free Love in Jeſus Chriſt. 


After this, Col. Barkfead call'd a young Man, 
who was known to him, and taking a Silver Box 


out of his Pocket, he charged him to give it to 


his Daughter. | 

Their Speeches and Prayers being ended, the 
Executioner clear'd the Cart of the reſt of the 
People who were gotten in, and then pulFd down 
their ſeveral Caps over their Eyes, and upon the 
lifting up their Hands, the Cart was drawn away 
at which Time, Col. Barkſtead eſpecially was 
heard to ſay, Lord Jeſus, receive our Souls; and 
after he had hanged for a little Space, he lifted 
up his Hand. 

That which many did eſpecially take Notice 
of, was, That there was not ſo much as the leaſt 
Attempt made by any to raiſe a triumphant Shout 
upon the drawing away of the Cart; but there 
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rather appear'd the Symptoms of an univerſal 
Face of Sadneſs in that — and generally tumul- 
tuous Aſſembly, who were the Spectators of their 
ſeveral Deaths. 

They all hung near about a Quarter of an 
Hour: The firſt that was-cut down was Col, 
Barkſtead, who was quarter'd according to the 


Sentence; the other Two hanging all the while. 


The next cut down was Col. „Mr. Corbet 


hanging ſtill, who, after Col. Okey was quarter d, 


had the Execution done upon him alſo, according 
to the Sentence. Their ſeveral Quarters were 
brought back to Neugate, about Five of the 
Clock in the Afternoon, to be boil'd. 


A brief Account of Col. Ox av Funeral. 


HEN Col. Otq's Body was quattered, it 

pleaſed the King to ſend a Warrant to the 
Sheriff of London, to deliver the macerated Body 
to be buried where his Wife ſhould think meet; 
which Thing being granted, without Petition or 
Application from her, or his Relations; and the 
Rumour of his Funeral ſuddenly flying about the 
City, and the Place appointed at Szepney, (where 
his firſt Wife lieth in a fair Vault, which he pur- 
chaſed formerly for a Burying-Place for him and 


his Family,) there was a numerous Concourſe of 


ſober, ſubſtantial People aſſembled to Chri/t- 
Church, to attend the Corpſe, and ſome Thou- 
ſands more were coming thither to that Purpoſe ; 
ſo that there were in view about Twenty thou- 
ſand People attending that Solemnity at, and 


coming to the Place aforeſaid, who in a ſolemn 


and peaceable Manner behaved themſelves, as 
that Affair required: Yet it fo pleaſed the King 
to revoke his firſt Grant to Mrs, Okey, and by the 
Sheriff of London to diſappoint and ſend home 

ain the Company attending the Funeral ; which 
the Sheriff with much Harſhneſs, and many bitter 
Words, did his Work. The People, though 
much troubled at the Diſappointment, yet, ſo 
ſoon as they underſtood the King's Pleaſure, de- 


parted, and left the mangled Limbs to the Dif- 


uy of them that had devoted them to the Gib- 

and Ax: The Company left many a thou» 

2 Sighs to attend him to his then unknown 
rave. 

That Night the Body was carried to the Tower 
of London, and there, by Mr. Glendon, Parſgp of 
Barkin, was buried with the Service-  atreſh 
wounding his bleeding Limbs thereby ; but Rapes 
are imputed only to the Raviſher. Mr. Glendon 
could not but ſay, that his Body was laid there, 
in ſure and certain Hope of a joyful Reſurrecti- 
on. His Teſtimony was true, though a Poet of 
their own. And now there he lies, and the Tower 


of London is his Tomb. His Epitaph he partly 
the Place | 


writ in the Hearts of Thouſands at 
of Execution, 


For. a particular Account of the Charafters and 
Behaviour of the Regicides, and their Trials, (as 
given by their Friends) ſee Laudlow's Memoirs, 
Vol. 3. p. 59, 10 93. and p. 99, 10 104. 8 
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De Speech and Deporiment of Colonel James Turner, at bi 
Execution in Leadenhall- Street, January 21, 1663, who was - 
condemn'd for Felony and Burglary, in breakitig open the 
Houſe, and robbing of Mr. Francis Tryon, Merchant, 
living in Lime-Street, LoN DON. OBE 


About Eleven o Cloct, Col. Turner, (attended with 
Mr. Ordinary of Newgate, and another Mini- 
ter,) was drawn in a Cart to a Gibbet eretied 
in Leadenhall-ſtreet, at Lime-ſtreet end; where 
coming, Col. Turner calPd the Executioner to 
him, told him, that his Friends were deſirous of 
all bis Cloaths, and that in Conſideration thereof 
he gave him 50s. and 2s. 6d. to drink, and 
about 158. to the Serjeants and Yeomgn, attend- 

ing to fee bis Body and Cloaths deliver d to one 
Mrs. Smith there: And ſtanding in the Cart, 

' ſaid as followeth.. | 


IR Richard Ford, and you, the other Mr. 
Sheriff, and all you Gentlemen: I am come 

hither to pay that Debt I owe, and that 
every Man owes to Nature; *tis the juſt Hand 
of God upon me for my Sins, and there is no 
Man hath done me Wrong in it; and truly, it is 
my Sins, and the greatneſs of my Sins, (and that 


I am very ſenſible of,) hath brought me hither ;_ 


-and the greateſt Sin that troubles me, and lies 
upon me, (which I hope the Blood of Jz$us 
CuRISs r, nay, I am confident, the Blood of 
Jzs8Uus CHRIS x hath waſhed all my Sins away,) 
is that Sin which I was much addicted to, and 
that was the Sin of Prophaneneſs ; ef blaſpheming 
God, of taking his Name in vain. It is truth, 
T muſt net only accuſe myſelf, but, in ſome Senſe, 
give you the Truth of my Conſcience. I never 
' heard any Man or Woman, or whatever they 
were, ſwear in my Life, but I did tremble to 


hear them: For keeping of Company with Gen- 


tlemen of Honour (they were Men of Quality, 
though that were an ill Quality in them) was the 
Occaſion'of it. I never kept Company with any 
poor, baſe, inferior People, with any Thief, or 

any ſuch like baſe Perſon, in all my Life, but fled 
from them, and avoided them, till this Accident. 
Truly, thoſe poor Men engaged in it, I muſt free 
them, | brought them into this Buſineſs clearly and 
freely; and | beſeech you, Mr. Sheriffs, as I am a 
dying Man, that you will help thoſe People in 
this Buſineſs; poor filly Men! As I was: telling 
you, for. that great Sin of Swearing: Keeping 
Company with Perſons that did ſwear, I did ger 
a Habit of Swearing, though I hated it and 
loath'd it, when J obſerved it in myſelf, and yet 
may -be, did it again, forgetting preſently and 
not obſerving, being of a haſty Nature. It was 


Vor. VIII. 


that are yonder, knew nothing of it. 


*. This Speech ſhould follow his Trial in Vol. 2. P. 523. 


my Raſhneſs, and my Inconſiderateneſs, that hath 


brought me hither. Gentlemen, it is 2 
by all the City, and by all the World, that knaws 
me, that I ſhould make ſome great and notorious 
Confeſſion; it is Truth, I muſt, and freely: do 
here confeſs, as I ſaid before, that tis my Sins 
in general, and that Sin of blaſpheming God's 
Name; I do charge myſelf particularly with 
that, as the Occaſion of bringing me hither: As 
for the Fact itſelf, I do tell ye, it was my own 
Act, my own Contrivance, and the poor Souls 


Gentlemen, you will live when. I am gone: 
There is my two Sons; I here declare, as I'ex- 
pect Mercy by and by, at the Hands of my Sa- 
viour and my God, they are as innocent as any 
Perſon that looks upon me. For the youngeſt, 
my Son Ely, he never knew or heard of one 
Penny of the Money, or Buſineſs at all; there- - 
fore he is clear; he was in his Bed that Night it 
was done, and in the Morning it was removed 
from my Houſe: For the elder, he never knew 
of any Monies, or any thing of it; only I did 
tell him, that it was a Merchant's Money that - 
was broke, and that I would ſecure it for his 
Wife and Children; ſo that he was clearly inno- 
cent of any thing of the Fact, of the Robbery 
of the Houſe z, he knew not that it was Mr. 
Tryon's Money, but did carry that Money with 
me to Tower-Hill, as I bid him; ſo that he is as 
innocent as the younger. You underſtand me, 
Mr. Sheriffs; if you bid your Servant take fo 
much Money, carry it, and por of it as you 
direct him, What is it to him how you came by 
that Money? So that I ſay, this elder Son, he 
is (I ſpeak in the Preſence of God) as free as 
the other. | | 

n you, Mr. Sheriffs, in the 
Bowels of tender Mercy and Compaſſion, that 
you would go to the Lord- Mayor, to the Court 
of Aldermen, that theſe two poor young Men 
may be diſcharged z.:let them not lie there until 
the next Seſſions, among Thieves and Murderers, 
for they will be utterly undone. They are come 
from the Loins of good Parents; my Father was 
an ancient Reverend Divine, a Parſon within 
eleven Miles of this Town, a godly Miniſter, 
forty odd Years Miniſter of one Pariſn; no Man 
more beloved than he, a Man of Charity, and 
for Peace, never ſuffer d them to go to Law; 


* 


yy | he 


the ſweeping 
two thirds of the Nation for the Sins that lie 
upon us; and truly, notwithſtanding the Mini- 
ſters of God do preach, and call, and cry aloud, 
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he was Juſtice of Peace amongſt them, Mediator 


for them; if any Poor wanted any thing, they 
came to him, he relieved them; he did all the 


Poor's Buſineſs, and compoſed the Differences of 


the Rich likewiſe: I am the Son of that Father, 


though an unfortunate Son. My Wife was a 


Geatlewoman's Daughter in Dor ſelſbire, her Mo- 
ther had a great Portion, and is yet living; they 
are of the Family of the Foyles, 80001. the old 


' King had of her Uncle, which was lent; they 


wete Perſons of Quality: I ſay, theſe Children, 
they came from the Loins of good Perſons, This 
I ſpeak in reference that you will take that fa- 
therly Care, that theſe two poor Boys _ be 
turn d out of Priſon. Their Mother hath nothing 
to ſupport them: Suppoſe it your own Wife's 
Caſe; add not Affliction to Affliction; reſtore 
her Children to her this Night, let me beg it, 
that God may be praiſed and glorified in the 
Truth of all Things. Will you promiſe it, Mr. 
Sheriffs, that you will endeavour it? 

Sir Richard Ford. I do; I have been ready at 
all Times to promiſe you any Thing which was 
in my Power to perform; but aſk not that which 
is not in my Power to grant: You deſire they 
may be diſcharged to Night. ; 

Turner. That's but comparatively; as ſoon 
as poſſible. 

Sir Richard Ford. I do promiſe you, that_this 
that you have declared concerning your Sons, 
ſhall be communicated to the proper Judges, 
and I will endeavour that they may be pur our 


of our Goal. 


Sir Richard Rives. And I will uſe my Endea- 
vours in the Thing. 

Turner. Pray do, they know nothing of it 
pray put them out, my Wife will want them; 
ſhe hath no Comfort left, and this will ruin her. 

Sir Richard Rives. We will do our Endeavour ; 


proceed on. 

Turner. I have done, that's for the Children; 
then for Willam Turner, what he did, he did at 
my Inſtigation; he acted this at my Entreaty, 
it was wholly by my Direction, therefore let the 

Man be likewiſe diſcharged, if there be-no 
other Thing againſt him but this Fault. 

Sir Richard Ford. We will promiſe that we 
will take all Occaſions to give an Intimation to 


the Lord Chief Juſtice what you have declared, 
in extenuating of his Crime, as he was a Hire- 
ling of yours. 


Turner. I have told you that it was my Sins 


chat hath brought me hither z and truly I muſt 
deal really with you, "this Nation is very full of 


Sin, of crying Sins, of Sins, that (without God's 
wonderful Mercies) the Land will ſuddenly 
mourn by his Hand: I have every Year expected 
Plague to come and take away 


et no body regards them. Truly, from the 
Magiſtrate to the very Peaſant, there is abun- 
dance of Neglect to the true Service and Fear of 
God, that my Soul has bled and groan'd within 


me, as I have gone up and down the Streets, 


and as I have lain in my Bed. And I muſt in- 
genuouſly confeſs to you, that I have not once or 
twice, nor a hundred Times, but a thouſand 
Times, wiſh'd myſelf diſſolved, and in another 
World. I have been fick of it, nor for any 
Want, but with the meer Trouble, the Diſlike 


- 


- 


that did ſo diſpleaſe me, to ſee all manner of 
Buſineſs in Tumults and Diſorders, and Sin, and 
all manner of Wickedneſs; that truly I have 
had no Pleaſure (theſe latter Years) in the World ; 
indeed I have not. I have (to my poor Wife) 
ſaid many.a hundred Times, Lord God, that 
thou wert in thy Grave, and I too, were it not 
for theſe poor Children truly, I could beg it 
of God, ſeeing all People are in Combuſtion, 
none tied in Love and Amity. When I was a 
Boy, there was no ſuch Doings; my Father, I 
told you, was a Miniſter, there was eight or ten 
Gentlemen, adjoining Families, who kept a Houſe 
of . Hoſpitality, loving. Friendſhip, Peace and 
uietneſs; but now there is no ſuch thing in the 
orld: It is a new World, a World of Malice 
and Difference; and *tis to blame, that Brethren 
do not hang together in Unity. : 
It is expected, that I ſhould declare here, as 
a dying Man, ſomewhat to free myſelf from thoſe 
Aſperſions, Accuſations, and Calumnies, that 
have been laid upon me; thoſe Marks with black 
Coals that People have laid upon me; I do declare 
to you, there are a great many Scandals that lie up- 
on me. I ſhall not juſtify myſelf at all, but rather 
accuſe myſelf, that I am, as St. Paul ſaith, The 
greateſt of Sinners. Burt for thoſe Things that are 
laid upon me, I muſt clear my Family and my 
Reputation, as I can before God, and in Jesvs 
CHRIST. It is laid upon me, that I ſhould 
take 2001, of Dr. Hewyt's Lady, for to aſſiſt her 
in the helping her Huſband, that was, in the 
getting him a Pardon or Reprieve. To that I 
anſwer, (I know not whether I ſhew'd you, Mr. 
Sheriffs, my Lady's Certificate or no; I heard 
not of this Buſineſs *till within theſe two Nights) 
I never heard of her, nor her Huſband, in ſuch- a 
manner; no, I would not have had that Sin mix'd 
with my Blood, not for ten Thouſand Worlds; 1 
ſhould have thought, whenever it had enter'd into 
my Cogitations, I ſhould have thought myſelf 
eternally loſt : But about that, I ſent Mr. Gray, of 
Black- Friers, who rode thirty-two Miles the other 
Night, and he hath brought a Certificate under 
her Ladyſhip's Hand to the King; which Certifi- 
cate, if they will go to my Wife, they may have 
it, and print it. She writes, ſhewing it to the 
King's Moſt Excellent Majeſty, That ſhe was 
inform'd, that James Turner, Gent. a Priſoner in 
Newgate, is accuſed for taking 200 J. of her to- 
wards the reprieving of her Huſband ; ſhe doth 
declare ſhe never knew him, nor heard-of him, 
therefore ſhe is bound in Conſcience to free him ; 
and ſo ſhe humbly takes her Leave. This is at- 
teſted by that Gentleman, with an Affidavit under 
the Hand of Sir Jobn Brampſton, Knight. She 
got a Letter from Secretary Thurlow, wherein he 
writes, and ſets forth all the Buſineſs, That one 
Col. Mbetton had 2351. of my Lady Hewyt, to 
procure this Buſineſs ; and that betten did pre- 
tend, that he had given Thurlow a Hundred 
Pound of it to that Purpoſe, which he there, un- 
der his Hand, denied that he ever received one 
Penny, directly or indirectly; ſo that Mbetton 
was the Perſon clearly accuſed, and ſhe ſent me 
Word, ſhe is ſuing him for the Money; fo for 
that I hope I have vindicated myſelf before God 
and the World. , 
In the ſecond Place, there is another Calumny 
thrown upon me, and that is, That I ſhould cozen 
or deceive the King that now is of ſome” Money, 
when 1 was beyond Sea with him; truly, it is 
| | wall 


well known to Thouſands of the World, I was 
never out of England, never beyond Sea with the 
King, never cozen'd him of a Penny; that I 
have ſerved him and his Father with all the Sub- 
ſtance that I had, with my Blood, and with all 
my Fortune and Goods, as a hearty Subject 
ſhould, and I pray God receive my Soul but with 
a Drop of his Mercy, fo ſure as I ſerved the old 
King, and pray'd for him, and loved him. 

The firſt Commiſſion that ever I had, was el- 
deſt Captain of Horſe to William Marquis of 
Newceſtle, in his own Regiment; I gave him 
the Troop, Fourſcore and ſeventeen Men, well 
Horſed; I never received one Penny Advance 
for the ſaid Troop, and but ore Week's Pay for 
myſelf and Officers, and three Weeks Pay for my 
Troopers, in all my Life, not a Penny more: 1 
ſerved him faithfully four Years, or thereabouts. 
was a Priſoner at London-Houſe, at York, in the 
Tower, at the Council of State, the Court-Mar- 
ſhal, and the Council of War of Oliver's : I was a 
Priſoner at Luton in Bedfordſhire , bringing the 
King up from Newark to Oxford, | was wound- 
ed, ſhot in the Neck, and taken Priſoner: And 
"tis very well known by Mr. William Cotton, who 
is one of the Gentlemen Harhingers of the King's, 
he is the ancienteſt ro this King, and hath ſerved 
his Father in that Office; it was his Fortune to 
be hard by when I was ſhot, who was then a 
Stranger to me, but he being one of the King's 
Servants, and hearing a Lieutenant Colonel of 


the King's was lain, he came in; after I was 


ſhot, I was crept into a Hedge among Briers 
and Thorns, ſo deep, that he was forced to cut 
a Way to come at me, and ſo drew me out, or I 
had died there. I was Priſoner at Luton ſo to 
St. Alban's, where I lay in Cure in the Compter, 
till it coſt me, my firſt Penny reckoning, ſixty 
odd Pounds in Gold ; they truſted me, and took 
my Word, till I could fend to York, where my 
Wife lived, nineteen Miles beyond York: When 
I was able to ride, I was brought to Town, put 
into London- Houſe, where | abided, and paid my 
Ranſom, no Exchange would be allow'd. The 
King that is dead, (of bleſſed Memory) ſent three 
— — for me, his own Trumpet, Sir Mar- 
madute Langdales Trumpet, and my own Trum- 
pet. The Committee at St. Alan's returned the 
Trumpeters Word that I was dead, for my 
Wounds were mortal, and fo I believe they did 
think I was dead. Afterwards l had Command 
of more than one Troop, and I was Lieutenant 
Colonel to Sir John Preſton, and was eldeſt 
Captain to the Marquis of Newcaſlle. | 

Sir Richard Ford. I have no Pleaſure to inter- 
rupt you; if you have any thing to ſay, that may 
fic you for your Change, as Marks (for avoiding 
theſe Inconveniencies,) to the People — 

Turner. I have done, Sir Richard. 

Sir Richard Ford. I do not apprehend this a 
proper Work for a dying Man, in good Earneſt: 
methinks it is not a proper Work, for you to give 
this Narrative now of the Affairs in the Army. 

Turner. I have but a few Words more; I have 
wholly told you, that it was my own Contrivance, 
and no body's elſe, that I come hither, and 
therefore I do juſtly ſuffer here by the Hand 
of God and Juſtice ; and I do defire all Chriſtian 
People, that either hear me, or ſee me, or ſhall 
hear of me, that they will take Warning by me; 


it is the firſt Offence of this Nature that ever 1 


had to do withal in my Life. God is my Witneſs, 
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me, for I knew not of it. 


* 
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as I ſaid before, I never knew a Thief, or diſ- 
honeſt Man, but I avoided them: But I ſay, 
and I could wiſh with all my Soul, and I deſire 
it earneſtly, that all People would take Warning 
by me this Day, and to avoid, as much as may 
be, all Sins in general: And I muſt declare to 
you likewiſe, that if it had pleaſed God, that 


two of the Officers had not met me, and arreſted. * 


me in St. Mary Ax, between Two and Three 
of the Clock, and carried me here to the Hoop 
Tavern, where they ſtaid me, Mr. Tryon had had 
every Pennyworth of his Goods and Money, and 
not loſt a Farthing, nor a Hair of his Head ; but 
God forgive them. A great deal of Blame hath 
lain upon me about thoſe Villains, who were half 
drunk, and beat Mr. Tryon.. I ſay, he had bad 
all his Goods again. God above, that hears me, 
knows my Soul, it was not intended to rob him, 
or to hurt him, it was to ingratiate myſelf; the 
Reaſons I told him Yeſterday. He is the worſe 
Man, the beſt part of 10000 J. ſince his Wife 
died; and I had lately diſcover'd which Way 
and how: I have told him of the Perſon, but 
this is nota Place to name him, or ſpeak of theſe 
Things; | hope God will give him Wiſdom to 
avoid Dangers, and to make Good of what I 
told him Yeſterday; a worſe thing will come; 
for he will be robb'd indeed, if he have not a 
Care: He ſhould have been robb'd about a Year 
ſince, and he did employ me to enquire after it, 
and diſcover it: I have given him Warning ſe- 
veral Times: He is an honeſt brave Gentleman, 
a good Chriſtian, and an honeſt charitable Man. 
Bur, Mr. Sheriffs, aſſure yourſelves, ſo ſure as I 
am going to Heaven, I ſhall be there in Glory, 
ſo ſure had Mr. Tryon (if I had not met with theſe 
two fooliſh timorous Officers) have had his Goods 
and Money again, there never had one Word of 
this Buſineſs been known. *T'was a fad Fate, that 
theſe two Fellows, out of a little Fear, ſhould 
be the Occaſion of my coming hither ;. but God 
forgive them; Stubs and Lyon, I mean, theſe two 
Villains, I have no body to thank for my Blooe, 
but them; and yet do I free them, and freel 
forgive them: And I forgive the whole Worlc 
as freely as I deſire Gop and Cars T Jz$us 
ſhould forgive me. Mr. Sheriffs, are you ſatis- 
fied in this? Would you have me ſay any more 
touching the Fact ? 

Mr. Sheriff. It is Satisfaction to us, if you are 
ſatisfied yourſelf, f 

Turner. This Morning, as I was coming out 
of the Priſon, to add Scandal to Scandal, one came 
and charged me I ſhould clear myſelf about a 
Fire in Lothbury, in the new Buildings, whether 
I had any Hand in that; the Lord Jeſus Chriſt 
knows my Soul, *till even now they aſk'd me 
the Queſton, I never thought of it, but was then 
heartily ſorry, and in my Bed when I heard of it. 

Another ſent me a Letter, but I tore it, one 
Jobn Marſhal, touching ſome Money that was 
loſt in Coleman-Street ; he might as well have 
aſked the Perſon to be born, as have aſked 
And one b a 
Deed of one Katberine, I forgot her other Name, 
alack, I know nothing of it. There was another 
large Paper put inco my Hands, touching a Man 
that died in my Houſe, one Turner, a tall proper 
Gentleman, a Clothier of Kent; he came to my 
Houſe, and deſired me to furniſh one Daintry 
with five hundred Pounds, which he had a Place 
at the Cuſtom-Houſe for: This Turner was a 
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Stranger to me, only a Name: ſake: It is thought, 
as by the Paper was hinted, that he ſhould have 
ſomething put in his Drink, which ſhould occa- 
fion his Death; he drank nothing at my Houſe, 
more than what my Wife and ſelf, and two or 
three honeſt Gentlemen, that were there. He 
told my Wife once, Couſin, ſaith he, 1 am very 
ill, pray give me a Cup of your Water; he had drank 
a Glaſs or two of Wine; there was but one 
Bottle among five of them; and ſoon after, this 
Gentleman fell aſleep, with his Hand on his 
Cheek, and never waked again : He died of an 
Apoplexy, or Lethargy, as the Coroner found 
it. I muſt clear myſelt of this, becauſe I have 
received a Paper, it was at the End thereof hint- 
ed, Whether I did know if Daintry was not con- 
cern'd in this Buſineſs? The Man could not put 
any thing into our Drink ſure; I have heard of 
your Spaniſh Tricks, but I muſt free Dainiry of 
that, according as I underſtand it. He was to 
do Daintry the Courteſy, and ſurely he would 
not fo reward him. I believe Daintry was as free 
as any body ; but the Jury and Coroner did return; 
that he died of God's Viſitation, a natural Diſ- 
eaſe, and l hope I have ſatisfied the World of that. 

- Mr. Ordinary of Newgate. Pray, Colonel Tur- 
ner, know you nothing of a Glaſs Jewel, deli- 
ver'd to the Counteſs of Devonſhire, in the room 
of another ? | | 

Turner. I know nothing of ſuch a Thing; I 
never had any Jewels of her in my Life; ſhe is 
an honourable Perſon, ſhe will not ſpeak of ſuch 
a Thing. | 
I will now give Account of my Faith. I have 
been bred up a true Proteſtant of the Primitive 
Church of England; my Father bred me, and 
inſtructed me very ſtrictly in the Law of God: 
I will not tell you when I came to Prentice, Ill 
let that alone: I am free of the Company of Dra- 
pers; and I have lived civilly and honeſtly in St. 
Martin's, at the upper end of Cbeapſide; | am 
ſure there are a Thouſand ſorrowful Souls, and 
. weeping Eyes for me this Day. | 

Sir Richard Ford. Pray put that little Time 
that you have to ſpend here to good Uſe, and 
leave off theſe Relations. 

Turner. Have a little Patience, let me ſatisfy 
the World of ſome Particulars; I was a conſtant 
Church-man, *tis well known to my Pariſhioners ; 
I never durſt ſee a Man in the Church, with his 
Hat on, it troubled me very much. If a Man 
comes before a Judge on Earth, he is not ſuf- 
fer'd to wear his Hat, much leſs ſhould they 
before the Magiſtrate of Magiſtrates, the God 
of Heaven. | 
Sir Richard Ford. Hear me one Word; thoſe 
reverend Perſons about you, methinks they ſhould 
admoniſh you to leave off theſe Diſcourſes. | 

Mr. Ordinary. We preſs to the Condemnation 
of a Man's ſelf, that he might be juſtified in 
God's Sight. : 


Turner. Mr. Sheriff, I will hold you but a very 


little while longer, 1 do here truly confeſs that [ 
have been, as I have ſaid, a very great Sinner, 
_ - guilty of all the Sins in the World. 
Mr. Ordinary. Speak to ſome Particulars. 
Turner, Pray be quiet, can ye? — Eſpe- 


cially that of Prophaneneſs ; I am truly ſenſible, 


heartily forrowful for my Sins; and | do beg of 
God, ef his infinite Mercy, through the Merits 
of Chriſt;who died for me, to waſh away all my 
Sins, and all the Sins of chis People here preſent, 
and all the Sins of the whole World. I do beg, 
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that God will open the Heart of any Man that 
ſtaggers in Faith; to confirm him. I do ſay, 
and pawn my Salvation upon it, That no Man 
dare gainſay that Jeſus Chriſt died for Sinners, 
of whom | am chief: That Man that lays hold 
upon Chriſt by Faith, the, Gates of Hell ſhall 
never prevail againſt him. Truly, I am thought 
to be a great Drinker, a Company-keeper ; my 
Occaſions did call me to Taverns, but I bleſs 
God, I think there is no Man, (pardon me, for 
I will not ſpeak it with Oſtentation) I hope no 
Man ever ſaw me diſguiſed in Drink, to my 
Knowledge, except it was when I was a Boy. 
am truly, heartily, and ſincerely ſorrowful for 
my Sins: | do confeſs them before my God, and 
the whole World, that the leaſt of my Sins are 
able to throw me into Hell; but that the Blood 
of Jeſus Chriſt, that doth waſh away the Sing 
of the whole World, hath purged and cleanſed 
mine. I ſay, I do here heartily, ſolemnly, and 
wholly confeſs my Sins, and am truly ſorrowful 
for them; that is my Confeſſion, with more 
Trouble of Soul, than 1 am able to expreſs. 
Here J have made my true and faithful Confeſſi- 
on. In the ſecond Place, I have made Reſtitution, 
ſo far as in me lay; the Gentleman hath every 
one of his Jewels again, every Farthing- worth; 
nay, he hath two Thouſand Pounds worth more 
than he miſs'd, therefore there was no Intention 
of 'Felony : But my ſad Fate in meeting with 
thoſe two ſad Officers, God of his Mercy ever- 


laſtingly forgive them. 


Mr. Ordinary. Expreſs your Charity as to the 
World. . 

Turner. Do not put me out of my Way, I muſt 
go Step by Step. Firſt, I have given you my 
Confeſſion: Secondly, I have — Reſtitution, 
I have reſtored all to my Power: The third 
Thing that is behind of a Chriſtian, is my true 
and unfeign'd Repentance, and my Charity to 
the whole World; that God, that is the Searcher 
of all Secrets, that tries the: Reins, that knows 
all the inner Parts, knows my Soul, that I long 
and deſire to be with Jeſus Chriſt in Glory. 

Mr. Ordinary. Which is beſt of all. 

Turner. I am in perfect Charity with the whole 
World: It is expected by ſome, that I ſhould 
fall upon ſome Perſons to recriminate on them 
I ſhall not do it, the Lord God of his infinite 
Mercy forgive them. It was reported to His 
Majeſty, that on Sunday laſt I was drunk, and: 
that I abuſed this reverend Perſon Mr. Ordinary: 
This News was brought me by ſome that were 
preſent when the King was told ſuch Stories, that 
I was drunk, and ranted, and ſwore God damn 
me, and God fink me, and that I had five thou- 
ſand Pounds, and I would have a Pardon, and cared 
not for the Buſineſs, and would havea Pardon when 
I pleaſe. This great Reproach was thrown upon 
me to the King, and that, with ſome other Scan- 
dals, has taken off the King's Affections: But 
this is altogether falſe; for Mr. Hicks, my Land- 
lord, can tell, that on Sunday Morning he would 
have had me drank my Morning's Draught, [ 
told him, No, I would not drink : I only drank 


one ſmal} Cup of Cyder in the Morning, two 


little Glaſſes of Sack, and one Glaſs of Claret at 
Dinner. I went to Church with this reverend 
Gentleman, where I received a great deal of 
Comfort to my Soul, for which I thank him: He 
made a ſound Scholar-like Sermon, and fit for 
Perſons in our Condition. I did perceive they 
wanted a Clerk, and I took upon me to officiate 

as 
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as Clerk, and 1 was happy I had that Opportuni- 

I came home, and remain'd in my Chamber. 
About Eight or Nine o'Clock, Juſtice Stringer 
came to me in Chancery-Lane, and two or three 
Knights and Perſons of Quality, eight or nine in 
all: They had one Bottle of Sack among them, 
of which I drank one little Cup: And for the 
ſwearing of thoſe Oaths, I did not do it, I hate 
them, they were Untruths, and the Lord forgive 
them that raiſed that Scandal. 

Sir, I muſt deſire that you would now join with 
me in Prayer; but I have forgot one Thing, it is 
ſhort : That Night the Seſſions broke up, I was, 
put in the Hole: It is a moſt fearful, fad, de- 
plorable Place; Hell itſelf, in Compariſon, can- 
not be ſuch a Place; there is neither Bench, 
Stool, nor Stick for any Perſon there; they lie 


like Swine upon the Ground, one upon another, 


howling and roaring; it was more terrible to me 
than this Death: I would humbly beg, that Hole 
may be provided with. ſome kind of Boards, like 
a Court of Guard, that Men may lie down upon 
them in Eaſe ; for when they ſhould be beſt pre- 

red for their Ends, they are moſt tormented, 
— only upon the Ground; they had better 
take them and hang them as ſoon as they have 
their Sentence. | cn * 

Jackſon, the Keeper. Seventeen out of Nine- 
teen made their Eſcapes out. of that Hole, they 
having only a Form there. at | 

Turner. I did with theſe poor Souls pray hear- 
tily ; none were able to pray, Creatures! 
two were dying; I prayed with them, comforted 
them, aſſiſted them, and gave them five Shillings, 
when I came out of the Hole: Now pray join 
with me in Prayer. | | 

Sir Richard Ford. If I did think there were. a. 
Reprieve to come for you, I could be contented, 
to ſpin; out the Time thus; but, in good earneſt, 
I expect none; unleſs you had an Apprehenſion, 
you were not to die, you would not thus run to 
ſo many Impertinencies, that, methinks, cannot 
fit you for Death. 
Turner, Truly, 
me in Prayer... n wi F 
. Then he pray'd ſome Time, and Mr. Weldon, 
the Ordinary of Newgate, join'd with bim in 
. 4 * 

Mr. Ordinary. The Lord Jeſus have Mercy 
upon thee. 

Turner. Mr. Sheriffs, God be with ye: Pray 
remember my Duty and Reſpects to my Lord 
Mayor, and to all the Aldermen, and to all their 
Families. | 

Turner. Executioner, I charge you meddle not 
with my Cloaths. | 

Serjeants. Col. Turner, we'll take care of them. 

Turner. Lord, I am aſſured to be with thee 
in Glory; 1 do rely and depend, all in all, upon 
Chriſt: Refuſe not my Soul at the laſt Hour, 
I have none in nor Heaven, none in Earth, nor 
any thing but thee to rely upon; and therefore 
into thy Hands, both now, and for ever, I com- 
mit my Soul, my Body, my Spirit, in ſure and 
certain Hopes of a joyful Reſurrection at the 
Day of Judgment, where I muſt appear and give 
Account for my Sins; but Jeſus Chriſt hath 
waſhed them away in his Blood. Pray, Doctor, 
let me beg you to read thoſe Verſes in the ſecond 
of the Hebrews, to comfort me, being the 14, 15, 
16, 17, and 18 Verſes. Foraſmuch then as the 
Children are Partakers of Fleſh and Blood, be alſo 
bimſelf * took part of the ſame, that through 
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Death he might deſtroy him that had the Power of 
Death, that is the Devil; and deliver them who, 
through fear of Death, were all their Life-time 
Subjett to Bondage. Far verily be took not on him 
the Nature of Angels, but be took on him the Seed 


of Abrabam , wherefort, in all Things it beboved bim 


to be made like unto his Brethren, that be might 


be a merciful and faithful High- Prieſt, in Things 
* pertaining #6 God, to make Reconciliation for t 


Sins of the People; for in that be himſelf bath ſuf- 
fer'd, being tempted, be is able to ſuccour them that 
are tempted. IJ | 
After this, he gave Forty Shillings to a Mini- 


ſter, to be given to the Pocr of that Pariſh, and 


Eighteen Shillings and Sixpence more, to be de- 
liver'd to his Wife, to be given to his young 
San's School- Maſter. 

Turner. Mr. Fackſon, God be with you : Re- 
member me to my Landlord, and all there. My 
two Children, I. hope, will be freed. Mr. She- 
riff, muſt I hang all Day? 5 

Sir Richard Ford. You will be cut down, as 
ſoon as you are dead. ; 2 
Turner. Pray tell me true, Mr. Sheriff. 
Sir Richard Ford. You will not hang above 
ee, 6 | 
. Thereupon, he directed the Executioner to 
take off his Halter from his Shoulders; and af- 
terwards taking it in his Hand, kiſſed it, and put 
it on his Neck himſelf : Then after he had fitted 
his Cap, and put it on, he went out of the Cart 
upon the Ladder. The Executioner tied him 
up, and pulling the Rope a little, ſays Turner, 
hat, doſt thou mean to choak me? Pray, Fel- 
low, give me, more Rope: What a ſimple Fel- 
low is this! How long ave you been Executi- 
oner, . that, you know. not yet how to put the 
Knot ? - "ws 
Mr. Secker, Miniſter, out of a Window near. 
Mr., Turner, have you remember'd thoſe four 
Things I ſpake to you of? 6 
Turner. I have done them. 

Mr. Secker. I truſt this Hour of Heavineſs 
will be an Hour of Happineſs. © 
Turner. I am aſſured of it. 

Mr. Secker. A living Chriſtian in a dying Hour 
is the beſt of all. The Lord be with you, and 
the Lord carry your Soul ſafe thorow the Jaws 
of Death, to the Joys of Life. 

Turner. I doubt not, but through a dark 
Cloud, I ſhall ſee a bright Saviour. Executio- 
ner, look ye, turn me not off, j till you have the 
Sign from | me, which ſhall be by laying my 
Right Hand on my Left Shoulder. The Lord 
God forgive thee, I do. 


In the midſt of ſome private Ejaculations, of- 
fering to pull down his Cap, he eſpied a Gen- 
tlewoman at a Window nigh, kiſſed his Hand, 
ſaid, Your Servant Miſtreſs. »——= His Cap be- 
ing pull'd down, he lifted up his Hands, and 
ſaid, 1 diſclaim any Deſert of mine own, there is 
nothing in me; look upon me through Jeſus Chriſt. 
Lord Jeſus receive my Soul: And thereupon givin 
the Sign, the Executioner turn'd him off. A 
after Be ſhort Time, he was cut down, and his 
Body convey'd to a Houſe near, there to reſt for a 
Space, till they provided for him decent Burial. 

The Confluence of People from the Goal, to 
the Place of Execution, was very great, beyond 
the Memory of any upon the like Occaſion. 
During his Impriſonment, and to the laſt Breath 


of Life, his Carriage was very undaunted. 
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NUMBER X. 
The Behaviour and Speech of Mr. JohN Tw, at his 
e Execution. 


N the Interval, betwixt the Condemnation 
and Execution of John Twyn, diverſe Ap- 
lications were made to; him, in order both to 

his Temporal and Eternal Good; and in par- 
ticular, Mr. Weldon, the Ordinary of Newgate, 
ſpent much Time and Pains upon him, to con- 
vince him of that horrid Crime, for which he was 
to ſuffer ; particularly preſſing him to a Confeſſi- 
on both of his Offence, and of the Author of 
that treaſonable Piece, for which he was to die. 
His Anſwer was, That it was not his Principle 
to betray the Author, but it belong'd to others; 


whereupon, Mr. Ordinary demanded of him, 


What it was that could prevail with him to un- 
dertake the Printing of it? He ſaid, He was a 
poor Man ; that he had received Forty Shillings, 
and the Promiſe of a larger Sum, whereupon R. 
undertook it; but who it was that e him 
that Promiſe, he would not diſcover. © a 

Mr. Ordinary did likewiſe further urge him to 
a Confeſſion of the Author, upon a Confidence, 
that ſach a Diſcovery might fore his Life : To 
which he replied, That he neither could do it, 
nor did believe himſelf _ it, if he could; 
for better (ſays he) one ſuffer, than many. Be- 
ing preſs'd to receive the bleſſed Sacrament, he 
return'd, That he was not free to do it; he was 
againſt receiving according to the Forms of this 
Church, and he hoped he might do well enough 
without it; and in this Temper he continued till 
he came to the Place of Execution, where going 
up the Ladder, Mr. Sheriff told him, That if he 
had any thing to ſay, he ſhould remember the 
Cautions he had given him. | 

Tuyn. I ſuppoſe this Appearance of People 
doth expect f T Doela 1 as to the 
Matter I come here for. Ir is true, I come here 
condemn'd as a Traitor, for printing a Book, 
taken to be, and own'd to be, and judged' to be, 
ſcandalous and ſeditious. 

Sir R. Ford. And treaſonable, put that in too. 

Twyn. For my own Part, I can ſay this, I knew 
it not to be ſo, till I came to the Bar, to be tried; 
I was ſurprized in the doing of it, both in the 
Beginning, and at laſt, I was clear and free in my 
own Thoughts, as not to intend any Sedition. 

Sir K. Ford. I would not willingly interrupt a 
dying Man; I told you before that you mult not 
declare any thing in Juſtification, or Mitigation 
of ſo foul a Crime; but if you had any thing to 
ſay that was for the diſburthening of your own 
Conſcience, or to give any good Admonitions 
to the People to beware of falling into the like 
Crime, you ſhould be patiently heard; but 1 
Vonder you ſhould go about to juſtify yourſelf 


in this, when you did confeſs both to my Brother 
here, and myſelf, after Sentence, that that which 
was paſſed upon you, was juſt and deſerved. 

Twyn. 1 do not ſay otherwiſe of it, but that it 
was juſt; but as to my Ignorance of the Matter 
of intending or imagining to foment and contrive 
any fuch Thing tending to ſuch Ends, but barely 
for getting a little Money for my Family; I was 
as clear as the Child unborn of any other Deſign 
knowingly, of any ſuch Thing, 1 do look upon 
it as a Surprizal. Firſt, I was ſurprized in this 
Matter, by reaſon of that dangerous Sickneſs, 
and Weakneſs I was in when it was brought; 1 
received it with my own Hands, but it was wrapt 
up in waſt Paper, and fo I deliver'd it to my 
Servant, he went on with it; and two or three 
Days after, it was taken from me by thoſe that 
came to ſearch my Houſe, who themſelves told 
me, they came upon Information ; ſo that it was 
a Matter 1 was furprized with when it was brought 
in, by reaſon of my Sickneſs and Weakneſs, being 
unable to overlook it: And likewiſe as foon as it 
was brought in, the third Day I was diſcover'd 
in it, by ſome way of Information; and whether 
thoſe that were the Senders of it in, might not 
be the Diſcoverers, I know not. Some Diſcove- 
ry was made by the Confeffion. of - thoſe that 
ſearched my Houſe : They came by Information, 
not by Chance. Then when they had taken me, 
I did ingenuouſly acknowledge and confeſs who I 
had it of; and yet for all this, the ſearching after 
thoſe Perſons concern'd- was neglected that whole 
Day, tho* they were at home, and eaſy to be 
taken, I could prove it. 

Sir R. Ford, Mr. Twyn, give me Leave to tell 
you once more, that I am heartily ſorry you have 

iven me the Occaſion to interrupt you a ſecond 

Fime all theſe Things you pleaded at the Bar 
and ſaid as much as you could; the Wiſdom and 
Juſtice of the Bench did not think this to be a 
ſufficient Excuſe of that Treaſon you are found 
guilty of; I would aſk to what End this Diſ- 
courſe tends ; tell me your End? 22 

Twyn. My End is this, and it pleaſe your 
Worſhip, to ſhew how ignorant and unacquainted 
I was with the Nature of the Thing; and how 
far I was in my Conſcience, from intending that 
Treaſon. | 
Sir R. Ford. You ſay you were ſurprized, and 
that you knew not the Treaſon; Was it not 
clearly and plainly (by your own Servant) proved 
that you compoſed ſome Part of it, and printed 
it yourſelf, and corrected it? You underſtood 
Engliſh, or elſe you could not correct it; if you 
. . Engliſh, or Senſe, you could not be 
ignorant that it was a horrid Piece of Treaſon, 


This Speech ſhould follow his Trial, in Vol. 2. p. 534- 


ſuch 


rates? 
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ſuch as no honeſt Man ought to ſee and conceal 
one half Hour ; therefore do not juſtify your- 
ſelf, it ſerves not to any Purpoſe here, or in the 
World to come: If you are not guilty of the 
Malice, you have the more eaſy Acceſs to Com- 
fort hereafter; but that will not help you here 
on Earth: Pray ſpend that little Time you have 
to ſome better Purpoſe than this; if you have 
any thing to ſay that may become a modeſt Man 
to ſay, we are willing to hear it: If you can re- 
member any Perſon that aſſiſted you in correcting 
it, or otherwiſe were concern'd in it, ſay it. 

Twyn. No Perſon aſſiſted me, I corrected it 
not; it was carried out of my Houle to correct, 
and brought in corrected. 

Sir R. Ford. You ſhall not ſay that you are 
denied that Chriftian Liberty a dying Man ought 
to have; we are not to ſuffer any Reflections on 
this Buſineſs, you had a fair Trial: I ſays we 
would not deprive you of your Liberty of ſpeak- 
ing, but do not abuſe that Liberty that is given 
— by ſpending your Time impertinently, and 

itleſsly; but if you have any thing further to 
— — God, which is more for your Good, go 
to . 

Twyn. I ſhall forbear to inſift any further, as 
to: the Narration of that Matter; I ſhall be very 
unwilling and tender of reflecting any thing upon 
the King, or the Government, or give Offence 
to your Worſhips any way. 

Sir R. Ford. Nothing but that ſhall offend us. 

Treyn. I ſhall go to Prayer. 

Sir N. Ford, Do, do, we will join with you, 
and pray for you. 
He continued in 
ſome Time. 

Sir R. Furd. Executioner, do not turn him off, 
*till he has given you a Sign. 

Mr. Ordinary of Newgate. Mr. Twyn, give a 
Sign to the Executioner, when you have done; 
you muſt not throw yourſelf off, you will be 
your own Executioner in that. * 

Twyn. Executioner, when I give you the Sign, 
by pulling you by the Shoe, then turn me off. 

Executioner. IL will, I. will, the Lord bleſs thy 
poor Soul. | 

Afterwards, the Executioner coming down, 
— Twyn told him, the Sign ſnould be by moving 

is Foot. | 


private Prayer on the Ladder 
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Twyn. O Lord, hear the Prayer of thy poor 
Servant, receive me into thy Mercy. Lord, in thee 
I believe, receive my Spirit; Lord Feſus ! let my 
Prayers be acceptable in thy Sight: O Lord, my 
Strength, and my Redeemer; O Lord, I beſeech 
thee, receive me into the Arms of thy Mercy; let 


me have an Inheritance with thee, to live with thee 
for ever, and then come, Lord Feſus! come quickly. 


Then giving the Sign, the Executioner did 
his Officez and being cut down, his Head was 
ſever'd from his Body, and his Body divided 
into four Quarters, which are to be diſpoſed of 
as the King ſhall aſſign; ſince which Time, his 
Head is placed over Ludgate, and his Quarters 
upon Alder/gate, and other Gates of the City. 


I will be here convenient to make Two Obſervations 
upon the Words of the Priſoner. 


IRST, he fays, That the Proofs were ſent 
F out of his Houſe to be corrected, and brought 
k again corrected, and ſo not corrected by 
himſelf; which is not only contrary to what he 
formerly own'd, as was made out by ſeveral Proofs 
at his Trial, concerning his own correcting of it, 
but to his ſolemn Declaration at the Bar, avow- 
ing, that he knew nothing more of the Buſineſs 
than what he there deliver'd: For, ſuppoſing 
ſuch a Confeſſion, the next Queſtion would infal- 
libly have been, To whom was it carried? or, 
Who corrected it? as the readieſt Way to the 
Diſcovery of the Author, 


Secondly, he ſays, That the Perſons concern'd 
(meaning Calvert, and her Maid) were neglected 
that whole Day, being at Home, and eaſy to be 
taken, which is diſproved, both by his own Ser- 
vant, and Mrs. Calvert's: And likewiſe proved, 
on the other Side, That if he himſelf would have 
order'd his Apprentice to have look'd after the 
Maid, (as he promiſed, and was directed, ſhe 
had been ſecured that very Morning; the Fellow 
meeting her in St. Bartholomew's Cloſe, within a 
Quarter of an Hour after his Maſter was carried 
away, not knowing that ſhe had any Concern in 
the Buſineſs. As to the Miſtreſs herſelf, ſhe is, 
at preſent, under Cuſtody. 


20 $239 


CANT. 


NUMBER XI. 


The Earl of CLARENDON's Vindication of himſelf againſt the 
Articles of Treaſon exhibited againſt him in Parliament. 


Mr. Seymor's SPEECH to the Heu of Lords. 
My Lords, 

« ＋ HE Commons Aſſembled in Parlia- 

hot [ ment, having received Information of 

* divers treaſonable Practices and Deſigns 

« of a great Peer of this Houſe, (Edward Earl 


. This Vindication ſhould be read aſter the Proceedings againſt the Earl of Clarendon, in Vol. 2. p. 580. 


* of Clarendon) commanded me to accuſe the 
« ſaid Edward Earl of Clarendon of Treaſon, 
« and other Crimes and Miſdemeanors; and 1 
« do here in their Names, and in the Names of 
e the Commons of England, accuſe Edward Earl 
4 of Clarendon of Treaſon, and other high Crimes 
and Miſdemeanors. I am further commanded 


* 
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t by the Houſe of Commons, to deſire your 
„ T ordſhips, That the Earl of Clarendon may 
& forthwith be ſequeſtred from Parliament, and 
& be committed to ſafe Cuſtody. They further 
% command me to acquaint your Lordſhips, 
© That they will in convenient Time exhibit 


& the Articles of the Charge againſt him. 


November 14, 1667. The Vote of the Houſe 
of Lords. 
Reſolved, &c. 


« That the Lords have not complied with the 
« Defire of the Houſe of Commons, concerning the 
% Commitment of the Earl of Clarendon, and ſe- 
„ queſtring him from Parliament; becauſe the 
« Houſe of Commons have only accuſed him of 
© Treaſon in general, and have not aſſign'd or ſpeci- 


&«< fied any particular Treaſon. 


ARTICLES of Treaſon exhibited in Parliament 
againſt Edwargl Earl of Clarendon. 


4. HAT the Earl of Clarendon hath 
* deſigned a Standing Army to be 
« raiſed, and to govern the Kingdom thereby; 
% adviſing the King to diſſolve the preſent Par- 
e ljament; to lay aſide all Thoughts of Parlia- 
ments for the future; to govern by Military 
Power, and to maintain the ſame by Free Quar- 
« ter and Contribution. 

II. "That he hath, in hearing of many of 
« his Majeſty's Subjects, falſely and ſeditioufly 
„ ſaid, The King was in his Heart a Papiſt, 
« Popiſhly affected, or Words to that Effect. 

III. That he hath received great Sums of 
Money for paſſing the Canary Patent, and other 
&« illegal Patents; and granted ſeveral Injunctions 
&* to ſtop Proceedings at Law againſt them, and 
% other illegal Patents formerly granted. 

IV. That he hath adviſed and procured di- 
« vers of his Majeſty's Subjects to be Impriſoned 
&« againſt Law, in remote Iſlands, Garriſons, and 
* other Places, thereby to prevent them from 
t the Benefit of the Law; and to introduce Pre- 
- « cedents for Impriſoning of other of his Ma- 
« jeſty's Subjects in like Manner. 

V. That he hath corruptly ſold ſeveral Of- 
« fices, contrary to Law. 

VI. That he hath procured his - Majeſty's 
„ Cuſtoms to be Farmed at under Rates, know- 
« Ing the ſame; and great pretended Debts to 


* 


« be paid by his Majeſty, to the Payment where- 


% of his Majeſty. was not in Strictneſs bound: 
« And hath received great Sums of Money for 
„ procuring the ſame. 

VII. © That he hath received great Sums 
% of Money from the Company of Vintners, or 
* ſome of them, or their Agents, for enhancing 
„the Prices of Wine, and tor freeing them from 
&* the Payment of legal Penalties which they had 
incurred. 


* As nothing could be more ſurpriſing to me, nor I think to any Man elf, than to find myſelf, after near Thi 
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VIII. That he hath in a ſhort Time gained 


to himſelf a far greater Eſtate than can be 


„ imagined to be lawfully gained in fo ſhort a 
* Time: And contrary to his Oath, hath pro- 
© cured ſeveral Grants under the Great Seal from 
„ his Majeſty, to himſelf and Relations, of ſe- 
« veral of his Majeſty's. Lands, Hereditaments, 
and Leaſes, to the Diſ- profit of his Majeſty, 
IX.“ That he introduced an Arbitrary Go- 
„ vernment in his Majeſty's foreign Plantations ; 
« and hath cauſed ſuch as complain'd thereof, 
<< before his Majeſty and Council, to be long 


« impriſoned for ſo doing. 


X. hat he did reject and fruſtrate a Pro- 
<< poſal and Undertaking, approved by his Ma- 
« jeſty, for the Preſervation of Nevis and &.. 
« Chriſtopher's, and reducing the French Planta- 
tions to his Majeſty's Obedience, after the 
«© Commiſſions were drawn for that Purpoſe ; 
** which was the Occaſion of ſuch great Loſſes 
„ and Dam in thoſe Parts. b At 
XI. That he adviſed and effected the Sale 
of Dunkirk to the French King, being Part of 
* his Majeſty's Dominions, together with the 
* Ammunition, Artillery, and all Sorts of Stores 
there, and for no greater. Value than the ſaid 
* Ammunition, Artillery, and Stores were worth. 
XII. “ That the ſaid Earl did unduly. cauſe 
* his Majeſty's Letters Patents under the Great 
«© Seal ot England (to one Dr. Cronither) to be 
altered, and the Inrollment thereof to be un- 
% duly razed. 19 0 oh 
XIII. “ That he hath, in an arbitrary Way, 
examined and drawn into Queſtion divers of 
his Majeſty's Subjects concerning their Lands, 
«© Tenements, Goods and Chattels, and Proper- 
ties; determined thereof at the Council-Table, 
and ſtopped Proceedings at Law; and threat- 
ned ſome that pleaded the Statute of 17 Car. 1. 
XIV. “ That he had cauſed Que Warrants's 
to be iſſued out againſt moſt of. the Corpora- 
tions of England by Act of Parliament, to the 
Intent he might receive great Sums of Money 
from them for Renewing their Charters ; which 
* when they complied withal, he cauſed the ſaid 
* Quo Marranto's to be diſcharged, and Proſecu- 
tion thereon to ceaſe. | 
XV. „That he procured the Bills of Settle- 
ment for Ireland, and received great Sums of 
Money for the ſame in a moſt corrupt and un- 
* lawful Manner. 
XVI. “ That he hath deluded his Majeſty 
and the Nation, in all foreign Treaties and 
«© Negotiations relating to the late War. 
XVII. “ That he was a principal Author of 
* that fatal Counſel of dividing the Fleet, about 
„June 1666. 


* THE firſt Charge, then, that is printed 
againſt me, is, That the Earl of Clarendon bath 
deſigned a Standing Army to be raiſed, and to go- 

| vern 


Montpelier, July 24, 1668. 


Years . 


Service of the Crown in the higheſt Truſt; after having one all the Time of his Majeſty's Exile with him beyond the Seas, 


and in his Service, and in which the indefatigable Pains 


and Happineſs to return agai 
and to ſerve him near Ei oy 


too 


k was notorious to many Nations; and after I bad the Honour 
n with his Majeſty into Eng/and, and to receive from him ſo many eminent Marks of his Favour, 
Years aſter his Return, in the Place of the gone Truft, without ever having diſcover'd that his 


Majeſty was offer ded with me, or, in Truth, that he had ever the leaſt 


Succeſs from any Counſel I had ever given him ; or 


that any Perſons of Honour and Reputation, or Intereſt in the Nation, had ever made the leaſt Complaint againſt me, or had 
7 Thought that the Miſcarriages (for Miſcarriages were enough ſpoken of) had proceeded from me, or any Advice of mine: 
I ſay, as after all this I Eould not but be exceedingly ſurpriſed, to find myſelf on a ſudden, when I had not the leaſt Imagi- 
nation of it, bereft of the King's Favour; and fallen ſo far from his Kindneſs, even within three or four Days after his 
Majeſty had vouchſafed to condole with me in my Houſe for the Death of my Wife, that he reſolved to take the Great Seal 
from me: So it was no ſmall Comfort to me, to ſee and know, that very few Men of Honour or Reputation 3 


— 
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bern the Kingdoms thereby ; adviſed the King to diſ- 
ſolve the preſent Parliament; to lay aſide all Thoughts 
of Parliaments for the future; to govern by Military 
Power, and to maintain the ſame by free Quarter and 
Contribution. x . 

It is no great Vanity to believe, that there is 
not one Perſon in England, of any Quality, to 
whom I am in any Degree known, who believes 
me guilty of this Charge; and I want not a 
Cloud of Witneſſes; (beſides the Teſtimony that 
1 hope his Majeſty himſelf will vouchſafe to give 
me in this Particular) who from all they have 
heard me ſay in Council, and in Converſation, 
can vindicate me from this odious Opinion. Hav- 
ing had the Honour; by the ſpecial Command 

his late Majeſty of bleſſed Memory, to attend 
the Prince, his now Majeſty; into the Parts be- 
ond the Seas, and to be always with him and in 
Nis Service theſe many Years of his Exile, and 
till his happy Return; I always endeavoured to 
imprint in his Majeſty's Mind an Affection, 
Eſteem and Reverence for the Laws of the Land; 
without the trampling of which under Foot him- 
ſelf could not have been oppreſs'd; and by the 
Vindication and Support of = he could wy 
h and ex onour and Security to the 
. U * Foundation and declared 
Judgment, 1 — = 3 . his F — 

oppoſing all illegal and ir ar Proceedings 
1. — — 5; —— from that 
Rule in my Advice and Counſel to him or his 
Son. From the Time of his Majeſty's happy 
Return from beyond the Seas, I took nothing ſo 
much at Heart as the Eſtabliſhment of the due 
Adminiſtration of Juſtice throughout the King- 
dom, according to the known Laws of the Land, 
as the beſt Expedient I could think of for the 
compoſing the general Diſtempers of the Nation, 
and uniting the Hearts of the People in a true 
Obedience to, and Reverence for his Majeſty's 
Perſon and Government. And with what Succeſs 
I ſerved his Majeſty in this Province, (which he 
was pleaſed principally to commit to my Care 
and Truſt) I muſt appeal to the whole Nation; 
and whether the oldeſt Man can remember, that 
in the beſt Times Juſtice was ever more equally 
adminiſtred, and with leſs Complaint and Mur- 
mur z which hath been frequently. acknowledged 


kked what was done; but that the ſame was contri 
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from all the Parts of the Kingdom, and been 
often taken Notice of by the King himſelf with 
great Approbation, and confeſs'd by moſt of 
the Nobility upon ſeveral Occaſions. I have 
often declared in Parliament the King's Affection 
and Reverence for the Laws, and his Reſolu- 
tion neither to ſwerve from them himſelf, nor to 
ſuffer any body elſe to do ſo: And upon the 
publick Occaſions of ſwearing the Judges in an 
Courts, I always enjoin'd them to be very ſtrict 
and preciſe in the Adminiſtration of Juſtice ac- 
cording to Law, with all Equality, and without 
Reſpect of Perſons, which the King expected 
from them; and that as he reſolved never to in- 
terpoſe by Meſſage or Letter for the Advance- 
ment or Favour of any Man's Right or Title, 
ſo he would take it very ill if any Subject (how 
great ſoever) ſhould be able to pervert them: 
And I do believe there have never paſſed ſo 
many Years together in any Age, in which the 
Crown hath not in the leaſt Degree interpoſed 
in any Cauſe or Title depending in VMeminſter- 
Hall, to incline the Court to this or that Side 
or in which the Crown itſelf hath had ſo many 
Cauſes judged againſt it in ſeveral Courts; at 
leaſt in which former Practice and Uſage on the 
Behalf of the Crown hath been leſs followed : 
And nothing is more known, than that from the 
Time of the King's bleſſed Return into England, 
even to the Preparation of this Charge againſt 
me, I was reproached with nothing ſo much as 
too much adhering to the Law, and ſubjecting all 
Perſons to it; and this Reproach hath not been 
caſt upon me by any ſo bitterly and maliciouſly, 
and in Places where they thought it might pro- 
duce moſt Prejudice to me, as by thoſe who now 
contrived this Charge, and who have always been 
great Enemies to the Law. | 

All this, and much more of this kind, is ma- 
niceſt to all the World; and therefore I need 
not labour more in this Vindication. Yet I can- 
not but obſerve, that there is not in all the King's 
Forces, nor was not when his Forces were then 
much greater, one Officer recommended by me z 
and moſt of them ſuch who profeſſed publickly 
a great Animoſity againſt me; having been, by 
the Malice of ſome Men, very unreaſonably per- 
ſuaded that I was their Enemy; that 1 dekred 


ved, purſued, and brought to paſs by Men and Women of no Credit in 


the Nation * Men, who had never ſerved his Majeſty or his bleſſed Father eminently or uſefully, but moſt of them of 


Truſt and C 


t under Cromwell, or never of Credit to do him the leaſt Service; and who were only angry with me, for not 


hens 4 with their vicious and debauched Lives, or for oppoſing or diſſuading their looſe and unreaſonable Counſels, 


were every Day audaciouſly adminiſtring in Matters of the higheſt Mement, with 
—— higheſt Conſolation to me, when it was pub 


But, above all, it was of 


reat Licence and Preſumption. 


ickly and induſtriouſly declared, that the King was 


firmly reſolved to deſtroy me, and would take it very well from all Men who would contribute thereunto, by bringing in any 


or A 
Men who had moſt eminently diſſerved 


ccufation againſt me; when the moſt notorious Enemies I had, were the only Perfons truſted in Employment; 
and maliciouſly traduced the King, and been to that Time look'd upon as uch by his 


Majeſty ; and all who were believed to have Kindneſs for me, were diſcountenanced ; when Men of all Conditions and Degrees 
were daily ſollicited and importuned, by Promiſes and Threats, to declare themſelves againſt me, at leaſt if they would not be 


wrought over to do any thing 
and Conſpiracy, with fo long 
Publick Affairs, were w 
Particulars whereof (as far as I can take Notice of them, 


inſt their Conſciences, that they all 
iberation and Conſultation, ſhould not be able at beſt to produce and exhibit any other 
Charge and Accuſation „ me, but ſuch a one, as moſt Men who knew me, or had any 


abſent themſelves from thoſe Debates ; that all this Malice 
ruſt and Employment in the 


able to vindicate me from the Guilt of, and even my Enemies themſelves did not believe : The 
having not to this Day been reduced into any Form, ſo much as 


in the H Commons itſelf) I ſhall now examine; and if I ſhall appear too tedious in the Examination and Diſquiſition of 
them, —— as now Gan is neceſſaay for my own Defence, and to mention many particular Perſons in another Manner than 


is uſual upon Occaſions of this Kind ; 
Anſwer to an Im 
— . the 1 7 
arliament ; but is a Debt due to my Children and qa + 
volved in the Effects of the ſharp Malice againſt me) how far 
fo odiouſly laid to my C 
may be manifeſt unto them 1 
which have been the Source from which any of thoſe bitter 
of the whole Nation. And in order to this ſo 


deſire it may be remembered and conſidered, that this is not written as a formal 
ment, nor like to be publiſhed in my Life-time; a Judgment of Baniſhment being paſſed a me 
Proof made, or offered, for the making good any one Article of Treaſon or Miſdemeanour) by Act of 
that they may know (how much ſoever they are or may be in- 
I am from any Guilt of thoſe odious Crimes which have been 
And this being my End, I may be exc 
far I have been from treading in thoſe Paths, or having been acceſſary to thoſe Counſels, 
aters have flowed, which have corrupted 
Diſcourſe and Vindication of my Integrity and Honour, I can only 


if I fo far enlarge upon all Particulars, that it 
e Taſte even almoſt 


take Notice of the printed P of my Charge, all other Correſpondence and Communication being ſo ſtrictly inhibited to 
all kind of Men to hold on — hr me, except my Children and menial Servants, who only have Liberty to write 
to me of =y ons Demelich: Afﬀairs, and the Letters 


Secretaries of State, Earl of Clarendon's Letter. 
Vo . VIII. 


they write and receive being to be firſt communicated to one of the 
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that they might be diſbanded ; at leaſt ſo obliged 
to the Rules of Law, that they ſhould be every 
Day caſt into Priſon z and they had indeed found 
that in ſome Inſolencies they had committed 
againſt the Law, . 
made to Privileges againſt Arreſts, and the like, 
that I had always oppoſed their Deſires: So that 
it is not probable that I ſhould contribute my 
Advice for the raiſing a Standing Army, and 
that the Kingdom ſhould be governed thereby, 
when there were very few Men fo like to be de- 
ſtroyed by that Army as myſelf. | 

There is another Part of this Article, how im- 

robable and impoſſible ſoever, which in many 
Reſpedts will require a more ample Diſcourſe and 
Defence: That I adviſed the King to diſſolve 
the preſent Parliament; to lay aſide all Thoughts 
of Parliaments for the future, to govern by Mili- 
tary Power, and to maintain the ſame by free 
Quarter and Contribution. W hich Particulars, 
ſo compounded and put together, and ſolemnly 
undertaken to be proved, even by two Priyy- 
Counſellors, who pretended to be preſent at the 
Debate, was in Truth the Foundation of the 
great Prejudice that was raiſed againſt me; and 
which, tho' known to be falſe to the Perſons who 
diſperſed it, and appeared very impoſſible to all 
Men who had but an indifferent good Opinion 
of my Integrity or Diſcretion; yet the Manner 
of the Infinuation, and the Circumſtances with 
which it was related, and the private Intimation 
from ſome Privy-Counſellors that they would 
prove it, got ſo much Credit in the Houſe of 
Commons, that they thought fit to make it a 
Part of my Charge; and therefore it will be ne- 
ceſſary to ſet out a clear Narrative of that whole 
Debate, upon ſome Particulars whereof thoſe In- 
formers, againſt their Oath, and againſt all kind 
of Ingenuity, have grounded their Inſinuation, 
and direct (tho* hitherto ſecret) Information : 
All the Particulars whereof are ſo well known to 
ſeveral Perſons of Honour who were preſent, 
that I could never have doubted, if the Matter 
had ever been brought to a public Examination, 
I ſhould have received an ample Vindication ; 
and, in Truth, that the Informers themſelves, 
how confidently ſoever they had undertaken it, 
would never have juſtified their Accuſation. 

At the laſt Receſs of the Parliament it had 
been prorogued to the tenth of Oober follow- 
ing, 1 being at that time indiſpoſed with the 
Gout, and ſo not able to be preſent. About the 
beginning of June (the Treaty being then begun 
at Breda) the Dutch Fleet, under the Command 
of De Rutter, came upon our Coaſt, and ſeemed 
to be bound for the River of Thames, which 
cauſed a general Terror in Kent; upon which, 
Lieutenant-General Middleton was ſuddenly ſent 
down thither to draw the Train-bands together, 
in order to which he convened them to Rocheſter : 
The Fortifications at Sheerneſs (which the King 
believed to have been made defenſible, having 
himſelf made a Journey thither in the Winter, 
and charged the Commiſſioners for the Ordnance 
for the Proſecution of it, who no Doubt failed 
much in the Execution of his Commands) were 
found ſo weak, and fo utterly untenable, that 
upon the Approach of the Dutch Fleet, the Sol- 
diers who were in it (who were very good ex- 
perienced Men, and under excellent Officers) 


were by their Cannon forced to quit it, and the 


Dutch preſently landed upon it, and ſeemed to 


and ſome Pretences they had 
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have a Reſolution of fortifying it: Upon the 
News whereof, and of the general Diſtraction 
in that Country, the Duke of Albemarle was ſent 
down to Chatham, witk ſuch Troops of Horſe 
and Foot as could ſpeedily be drawn | 
of the Regiments of Guards; and ſuch of the 
Train-bands of the neighbout Countries as could 
be perſuaded to march. Upon the General's 
Arrival at Chatham, he writ very chearful and 
confident Letters, that he had no Fear of the 
Dutch, if they ſhould make any Attempt, which 
he was confident they durſt not do; and that he 
had put a Chain over the River, which would 
ſtop their Ships from coming 5 However, the 
next Day, being the twelfth of June, the Dutch 
Fleet advanced, having without the leaſt Diffi- 
culty broken the Chain, and ſhortly after taken 
and burned two or three of the greateſt Ships of 
the Royal Navy (which had been very negli- 
gently left there, and might well have been' 
brought into Security) and fix or ſeven Merchant 
Ships, whereof ſome were Outward-bound with 
Merchandize; all Things being in ſo great Diſ- 
traction at Chatham, and thereabouts, that no- 
thing was done that was naturally to be expect- 
ed trom an experienced Commander, who had 
excellent Officers with him, ready to obey his 
Orders. 

The Noiſe of this quickly filled the City of 
London; and yet the Confuſion there was not ſo 
great as in the Court itſelf, where they who had 
moſt advanced the War, and reproached thoſe 
who were againſt it, as Men who were not ſoli- 
citous for the Honour of the Nation, and who 
never ſpoke of the Dutch but with Contempt, 
and that they ſhould be cudgelled, were the moſt 
dejected Men that can be imagined, ſpeakin 
very bitterly againſt thoſe who had advance 
the War: And truly the Diſtraction was ſo great 
in Court and City, as if an Army of a hundred 
thouſand Men had encompaſſed it; and though 
the Dutch Fleet returned out of the Thames, and 
advanced no farther than Chatham, yet it re- 
mained ſtil} upon the Coaſt, and landed about 
Harwich, and attempted the Caſtle of Langborne- 
Point, and kept the Counties of Eſſex, Norfolt, 
and Suffolk, in perpetual Alarm for many Days : 
The Train-bands which had been drawn toge- 
ther, pretended that the Time was expired that 
they were obliged to maintain themſelves; and 
therefore required Pay, or Liberty to depart, 
though the Enemy was in View, and themplres 
like to be made the firſt Prey, The Regiments 
which had been raiſed without Charge to the 
King, upon the Intereſt of ſeveral Perſons of 
Honour and great Reputation, had upon the firſt - 
Muſters recei one Month's Pay; but that 
Time was expired, and they muſt either receive 
another Pay, or take free Quarter upon the Coun- 
try, which the Time would not bear. In this 
Perplexity, ſome Perſons had adviſed the King to 
ſummon the Parliament to convene upon a ſhort 
Day, notwithſtanding it ſtood prorogued till 
Ofober. And when his Majeſty aſked my Opi- 
nion of it, I told him I thought it could not be 
done; I was ſure it never had been done. To 
which his Majeſty replied, That he was aſſured 


by many that he might do it, and named Mr. 


Prym to be of that Opinion. Shortly after his 
Majeſty appointed the whole Council to meet 
upon the Debate, of which I knew nothing till 
I came into the Room: The King himſelf told 

us 


us what we were to debate upon ; that we all ſaw 
the Straits we were in, the general Diſtemper 
bf the Nation, the Inſolence of the Enemy; 
that there was a Neceſſity of having an Army; 
that he had no Money, nor knew where to get 
any, nor could imagine any other Way to pro- 
vide againſt the Inconveniencies which were in 
View; than by calling the Parliament; of which 
and any other Expedient he would receive our 
Advice; expreſſing ſo much of his own Senſe, 
that it was plain enough that he inclined to that 
Remedy : Upon which three or four of thoſe 
who fat at the lower End of the Table, and who 
were known to have contrived the Counſel, ex- 
preſſed themſelves at large z ſeemed very confi- 
dent that it might lawfully be done; that no 


other Way could be found to raiſe Money; that 


Men could not be kept together without Mo- 
ney; and defired. that they who were of ano- 
ther Opinion would propoſe ſome other Coun- 
ſel. 1 do not deny, their Reaſons did in no de- 

ſatisfy me; and though I knew very well 
that the Reſolution was upon the Matter already 
taken, that there was a great Deſire in ſome 
Men (whoſe Malice to . me was enough known) 
to lead me into ſome Expreſſions of which they 
might take Advantage; yer the Obligation of 
my Oath to deliver myſelf freely, the conceived 
Security of that Place, and the Opinion that the 
Thing propoſed was not. reaſonable, and would 
produce many Inconveniencies to the King's 
Service, prevailed with me to diſcharge my own 
Conſcience, God knows, according to the beſt of 
my Underſtanding: I ſaid, I knew well the Dif- 
advantage upon which I ſpoke in ſo tender a 
Point, and too impopular a Thing it was to be 
againſt the convening of the Parliament in a Time 
of ſo great Straits, when no otlier Remedy could 
be found ; yet that appearing to me not practi- 
cable, I thought it oughe not to be embraced: 
That it was confeſſed by all hands, that in the 
Point of Law, the convening them before the 
Time to which they were adjourned, was at leaſt 
very doubtful; and to me, upon all the Dif- 
quiſition I could make, it was very clear that it 
could not be done; that the Temper of both 
Houſes was well known; and it could not but 
be preſumed, that when they came together, the 
firſt Debate they would fall upon would be of 
the Manner of their coming, and whether they 
were in a Capacity to act; and 1 doubted very 
much, that there would be very few who would 
be willing to paſs an Act of Parliament in ſo 
doubtful a Seaſon; and then if their Meeting 
was only to confer, when they might ſay any 
thing, and . conclude nothing, I thought it well 
worth the conſidering, whether in ſo general a 
Diſtemper, ſuch an Aſſembly might not interrupt 
all other Conſultations and Expedients, and yet 
propoſe” none, and fo encreaſe the Confuſion: 1 
ſaid, If the Neceſſities were ſo urgent, that it 
was neceflary to have a Parljament convened, 
and that they could not lawfully re- aſſemble that 
which was prorogued till the Day to which it 
. was pr , as I was confident it could not 
be, there could be no Doubt but that it was in 
the King's Power to diſſolve that Parliament, 
and forthwith iſſue out Writs for the calling an- 
other Parliament which might regularly be aſ- 
ſembled more than a Month before the proro- 
gued Parliament 'could meet. And there were 
many more of the Council of the ſame Mind, that 
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„ _-- 
it would be beſt to diflolve the Parliament, and 
to call another. Many declared themſelves againſt 
this at Expedient ; profeſſing, that though there 
had at ſome Times appeared many ill-Humours 
and Miſapprehenſions in the Houſe of Commons, 
yet that they were'very right, in the main, for 
the King's Service; and that there js no Hopi 
ever to ſee another Hbuſe fo well conſtituted o 
Church and State; and the King himſelf ſeeme 

to have the ſame Opinion, and no Inclination to 
diſſolve it; and ſo reſumed the former Debate; 
What was to be done for the preſent to raiſe 
Money, or to maintain his Army, if he ſhould 
not call the Parliament to meet before the Day. 
The old Argument, That there could no othet 
Way be found out, was urged; and calling with 
more than uſual Earneftnefs in that Place, that 
they who were of another Opinion would propoſe 
their Expedient, the King himſelf, with ſome 
Quickneſs, aſke# me what I would adviſe? To 
which I replied, That 'if in Truth that which 
was propoſed was in the Nature of it not prac* 
ticable, and being practiſed could not attain the 
Effect it ought to be laid aſide, though another 
could not for the preſent be propoſed ; that 1 
thought it clear, that the Parliament could not be 
aſſembled in leſs than twenty Days; and that if 
they were met, and believed themſelves lawfull 

qualified to grant a Supply' of Money, we all 
know the Formality of ht Tranſaction would 
require ſo much Time, that Money could not 
be raiſed ſoon enough thereby to raiſe an Army, 
or maintain that Part of it which was raiſed to 
prevent the landing of an Enemy which was al- 
ready upon' the Coaſt, and (as many thought) 
ready every Day to make their Deſcent ; and yet 
the ſending out a Proclamation for re-afſem- 
bling the Parliament, would inevitably put an 
End to all our Councils; that, for my part, I 
believed the Dutch had ſatisfied themſelves with 
the Affront they had given us, and had no 
Thought of proceeding farther ; that they could 
not have Men enough on board to make any 
Deſcent, without our having Notice of it ; and 
that the King had all poſſible Security from the 
King of France, that he had no ſuch Intention, 

and then it would not be in the Power of the 
Dutch, with their own Strength, to give us any 
Trouble : However, for the preſent Support of 
thoſe Troops which were to guard the Coaſts, 
fince Money could not be found for their preſent 
conſtant Pay, without which free Quarter could 
not be avoided, the only Way that appeared to 
be practicable, and td avoid the laſt Evil, would 
be to write Letters to'the Lieutenants and De- 
puty-Lieutenants of thoſe Counties where the 
Troops were obliged to remain, that they would 
cauſe Proviſions of all Kinds to be brought into 
their Quarters, that ſo the Soldiers might not be 
compelled to ſtraggle to provide for their own 
Victuals, which would end in the worſt kind of 
free Quarter; and that the like Letters might be 
written to the neighbour Counties, wherein td 
Soldiers were quartered, to raiſe Money by way 
of Contribution, as had heretofore beth done; 
that fo the Troops might be enabled to. ftay, and 
continue in the Poſture they were in, for Defence 
of the Kingdom, in which thoſe other Counties 
had their Share of the Benefit, and without which 
they muſt themſelves be expcſed to the Diſorder 
of our own Soldiers, or to the Invaſion of the 
Enemy upon their Retreat, or to both: And it 
is 
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is poſſible, that in the Earneſtneſs of this Debate; 
and the frequent Interruptions which were given, 
1 might uſe that Expreſſion of raiſing Contribu- 
tion, as had been done in the late Civil War; 
but how, from ſuch a Debate; in ſuch a Place; 
and with ſuch Circumſtances, every Particular 
whereof will be juſtified by many Lords of the 
Council, who were then preſent, can naturally 
be formed any Concluſion, or in truth any rea- 
ſonable Imagination, that I have defigned a Stand- 
ing Army to govern the Kingdom by, adviſed 
the King to diſſolve the preſent Parliament, to 
lay aſide all Thoughts of Parliaments for the fu- 
ture, to govern by military Power, and to main- 
tain the ſame by free Quarter and Contribution, 
1 muſt and am very willing to refer and ſubmit to 
the impartial Judgment of the Parliament, and of 
all diſcerning Men. . 


The ſecond Article is, That I have, in the 
Hearing of many of his Majeſty's Subjes, faiſly 
and 22 ſaid, The King was in his Heart a 
Papiſt, Popiſhly affected, or Words to that Effect. 

t have Occaſion too often, throughout this 
whole Charge, to acknowledge and magnify the 
great Goodneſs of God Almighty, that ſince he 
. not fit (for my greater Humiliation, and 
it may be to correct the Pride of a good Conſci- 
ence) to preſerve me entirely from thoſe Aſper- 
ſions of Infamy, and thoſe Flagella Linguæ, thoſe 
Strokes of the Tongue, which always leave ſome 
Mark or Scar in the Reputation they deſire to 
wound, that he hath yet infuſed into the Hearts 
of my Enemies, who ſuggeſted and contrived 
this Proſecution againſt me, to lay ſuch Crimes 
to my Charge, as my Nature is known moſt to 
abhor, and which cannot only not be believed, 
but muſt be contradicted, and a Vindication of 
me from that Guilt muſt be made, by all Men 
who know me to any degree, or have been much 
in my Company ; and as Juſtice would have re- 
quired it, ſo the uſual Form in Caſes of this kind 
doth exact, that in ſo general a Charge they ſhould 
have named one ſingle Perſon of thoſe many in 
whoſe Hearing I have laid that odious Imputa- 
tion upon the King; and every Man will pre- 
ſame, that one ſuch Perſon would have been na- 
med, if he could have been found, There is no 
Man now alive, who hath had the Honour to be 
fo many Years about or near the Perſon of the 
King, as I have beenz no Man who knows more 
the Temptations he hath undergone, and the 
Aſſaults he hath ſuſtained, in the Matter of his 


Religion, during the whole Time of his Exile, 


when almoſt a total Deſpair poſſeſſed the Spirits 
of moſt Men of his own Religion, that he would 
ever recover his Regality; and the Hopes, and 
Promiſes, and Aſſurances, were ſo nant, of 
very many of all Conditions, that he ſhould ſud- 
denly recover if he would _ it: No Man 

knows ſo well, with what Chriſtian Courage he 
repelled thoſe Aſſaults, or with what pious 
Contempt and Indignation he reſiſted and reject- 
ed thoſe Temptations; nor hath any Man (I 
think) held more Diſcourſes with his Majeſty 
concerning Religion, and ſooner and more clear- 
| 1y diſcerned the Reproaches he would undergo, 

from that innate Candour in his Princely Nature, 
which diſpoſed him to receive any Addreſſes, or 
hear any Diſcourſes, which thoſe of ſeveral Fac- 
tions in Religion, with great Preſumption, have 
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uſed to preſent to him; whilſt his Majeſty hath; 
with equal Temper, and ſingular Benignity, 
heard all; and pitying their Errors, diſmiſſed 
them with Evidence; that their Arguments were 
too weak to make Impreſſion in his Judgment; 
which 2 they knew well, yet either Party, 
out of the Vanity of their Hearts, uſed all the 
Endeavours they could to get it believed that 
the King was propitious to them and their Party; 
and the Papiſts, being moſt preſumptuous in 
particular, and in their dark Walks in their fe- 
veral Counties making it a ſpecial Argument to 
their Proſelytes, and thoſe they endeavoured to 
make ſo, that the King favoured them, and was 
of their Religion in his Heart ; of which, and 
the great Prejudice it brought to his Majeſty, I 
frequently received Advertiſements from many 
Perſons of Honour, and of warm Affections to 
the Governmentz of which I always informed 
the King, who was exceedingly offended at their 
Folly and Preſumption, and wiſhed that ſome of 
them might be apprehended, and proſecuted 
with the utmoſt Rigour, and that ſome ſuch Pro- 
ſecution might be made againſt all the Roman 
Catholicks, that they might all be convicted; 
which I always gave in Charge to the Judges ac: 
cordingly; and _ that and the hke Occa- 
ſions had a juſt and neceſſary Opportunity to en- 
_ in the Preſence of many Perſons of Honour 
and Intereſt in the Kingdom upon the Sincerity of 
the King's Religion, and his conſtant Exerciſe 
of it when he ſuffered by it ; giving ſuch Inſtan- 
ces of many Particulars as were pertinent to the 
Diſcourſe. Of which Endeavours of mine, and 
of ſome Fruit thereof, I doubt not but that 
many of as conſiderable Perſons as are in England 
will be ready to give me their Teſtimony: And 1 
may without Vanity ſay, that I had more than 
a common Part in the framing and promoting 
that Act of Parliament, that hath made thoſe 
ſeditious Diſcourſes, of the King's being a Papiſt 
in his Heart, or popiſhly affected, ſo very penal 
as it is; and therefore there is need of an un- 
doubted and uncontroulable Evidence, that I 
did ſo ſoon run into that Crime myſelf; which is 
all I 85 for the preſent ſay upon the ſecond 
Article. Wigs | 


The third Article is, That I have received great 
Sums of Money for paſſing the Canary Patent, and 
other illegal Patents ; and granted ſeveral Injunc- 
tions to flop Proceedings at Law againſt them, and 
other illegal Patents formerly granted. 4 

I did JR in my humble Addreſs to the 
Houſe of Peers to aſſure their Lordſhips, that I 
never received one Penny over and above the 
juſt Perquiſites of my Office, according to the 
Precedent and Practice of the beſt Times; which 
I conceived to be thoſe of my Lord Coventry and 
my Lord Elmneſmore, and which I had made my 
Rule in all that I had received, except only what 
I had from the immediate Bounty of the King. 
And as I] did always all that was in my Power 
to prevent and ſtop all illegal Patents; ſo I believe 
there are more found in the Office ſtopped by me 
than by any of my Predeceſſors in ſo long Time: 
But ſince the Canary Patent hath made much 
Diſcourſe to my Reproach, I ſhall enlarge upon 
it, and ſet down very punctually all the Proied- 
ings I know in that Affair: By which both the 
Reaſonableneſs and Juſtice of that Grant will ap- 

a Pear 
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pear, and my Innocence and Unconcernment 
in it. | | 

About the firſt Chriſtmas after the King's Re- 
turn into England, the Lord Treaſurer, the Lord 
Privy-Seal, myſelf, and the two Chief Juſtices 
(being the Perſons appointed by the Statute for 
that Service) met together to ſet the ſeveral Pri- 
ces upon the ſeveral Wines; and were attended, 
according to Cuſtom, by the Company of Vint- 
ners, and the chief Merchants in the City who 
traded in that Merchandize ; and being firſt to 
limit the Merchants to a reaſonable Rate, before 
we could ſet any Price to the Vintner upon the 
Retale, we found, by the beſt Enquiry we could 
make, that the firſt Prices beyond the Seas which 
the Merchants paid for their Wine were ſo ex- 
ceſſive, that the Retale could not be brought 
within any Compaſs; and that ſince the Begin- 
ning of the Troubles the Price of Wine in gene- 
ral was exceedingly increaſed, and particularly 
that of the Canaries was almoſt double to what it 
had been in the Year 1640. I knew very well, 
by the Correſpondence I had held in the Canaries, 


(during the Time I had ſerved his Majeſty as his 


Ambaſſador in Spain) that the whole Trade of 
Canary Wines was driven ſolely by the Engliſh, 
and the Commodity entirely vented in the King's 
Dominion, all Cbriſtendom beſide not ſpending 
five Pipes of Canary Winez and therefore I 


aſked the Merchants, what would be the Way 


to remedy that Miſchief, and whether what [ 
had reported was not true? They confeſſed it 
to be very true, and that it was a Reproach to 
our Nation to be ſo much impoſed upon in. a 
Trade that we might govern ousſelves; and that 
the unreaſonable Prices of the Wine was not 
the greateſt Prejudice that was befallen that 
Trade: That beſore the Troubles they had been 
ſo far from imploying any Stock of Money, that 
they ſent their Ships fully laden with all Com- 
modities thither, which yielded very good Mar- 
kets, being ſent from thence to the Weft- Indies 
in their Plate Fleets; that the very Pipe-Staves 
they carried did very near diſcharge the Value 
of the Wine, ſo that they brought home the 
Proceed of their other Commodities, either in 
Pieces of Eight, or ſuch other Merchandize as 
had been brought thither from the Indies, and 
upon which they received great Profit: That, 
on the contrary, the Trade is now wholly dri- 
ven by ready Money; that the Commodities they 
ſend thither will not be taken off, except at 
their own Prices; ſo that they k:ave for the late 
Years ſent their Veſſels empty thither, except 
only with ſome few Pipe-Staves, which, by the 
Deſtruction in Ireland, they cannot ſend in any 
great Proportion from hence; and their Ships 
return from thence with no other Lading but 
thoſe Wines, which they pay for in ready Money, 
either with Pieces of Eight ſent in their Ships 
from hence, or by Bills of Exchange charged 
upon ſome known Merchants in Spain; that 
over and above this, they had of late ſet new 
Duties upon the Wine, . and Jaid other Impoſi- 
tions upon the Merchants, than the Eugliſß Na- 
tion hath been ever accuſtomed to: They faid, 
that all this proceeded. from the immoderate Ap- 
tite we have for that fort of Wine, and there- 
— we take from them as much as they can 
make z and from our own Diſorder and Irregu- 
' larity in buying them, in contending who ſhall 
get the moſt; and fo raiſing the Prices one upon 
Vor. VIII. ; : 
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another, and making the Spamards themſelves 
Judges what we ſhall pay. My Lords, upon 
Conſultation amongſt themſelves, found the Mat- 
ter too hard for them, and that the Reformation 
of ſo much Evil muſt be done by ; 
and upon a Repreſentation of all the Difficulties 
to his Majeſty and his Privy-Council, whoſe 
Wiſdom could only provide a Remedy propor- 
tionable to the Miſchiefs; for the preſent, as 
they were reſolved not to raiſe the preſent Prices 
at which the Wine was bought and fold (which 
they believed, how reaſonable ſoever, would be 
very unpopular) ſo they thought it very un- 
uſt to draw down or abate thoſe Prices, ſince it 
appeared to them that the Wines coſt more in 
Proportion u the Places of - their Growth : 
They declared therefore to the Merchants and 
the Vintners, that though for the preſent they 
would permit the ſame Prices to continue for the 
next Year, which they had been fold for the 
preſent Year, and which indeed were confirmed 
by the Act of Parliament, they ſhould hereafter 
take care what Markets they made z for that 
they were reſolved the next Year to make the 
Prices much lower, both to the Merchant and 
the Viatner : And upon the Report made of the 
whole Matter to the King in Council, a Procla- 
mation was publiſhed accordingly. 

The next Year both the Merchants and Vint- 
ners were very earneſt Suitors, that greater Prices 
might be allowed ; or, at leaſt, that the ſame 
might be continued; making it very evident 
that their Wines coſt them more than they had 
done the Year before. Upon the Debate the 
Canary Merchants were much divided z ſome of 
them inſiſting very importunately to have the 
Prices raiſed, becauſe it was notorious that they 
had paid much more, by reaſon, as they faid, 
that the Vintage had not yielded near the Pro- 
portion that it uſed to do; others, though con- 
feſſing the Encreaſe of Price, yet pretending a a 
more publick Spirit, and the Neceſſity of a Re- 
formation, preſſed earneſtly that the Price might 
not be raiſed, but that they might be per- 
mitted to take what they had done already for 
this Year, It was quickly perceived whence 
this Moderation proceeded, and that the laft 
Propoſers had a great Quantity of Wine _ 
their Hands, which had been provided the Year 
before, and ſo might well be ſold at thoſe Prices; 
but that the former had no Old left upon their 
Hands, but were ſupplied with a full Proviſion 
of New, which had coſt them ſo much dearer. 
Both the one and the other deſired us, that what- 
ever Reſolution we took for the preſent, a 
Clauſe might be inſerted in the Proclamation, 
that the next Year after Canary Wine ſhould not 
be ſold for above Twenty four Pounds the Pipe, 
and that every Year after it ſhould be drawn 
lower, as it might well be, it having been ſold 
in the Year 1640 for Twenty Pounds; though 
his Majeſty found it, at his Return, permitted to 
be ſold at Six and thirty: Such a Clauſe, they 
ſaid, would give Notice to the Iſlanders, and 
oblige them to ſell their Wine at more reaſonable 
Rates, and render the Merchants unexcuſable, if 
they ſhould give greater. My Lords, notwith- 
ſtanding all the Allegations, thought fit to bring 
the Prices of all Wines lower, which they did, as 
the moſt effectual Warning for the future; but by 
his Majeſty's Approbation, that Clauſe was in- 


ſerted in the Proclamation as they deſired. 
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The Year following, when the Lords met 
again according to Cuſtom (which is, as hath 
been ſaid, about Chriſtmas) they found not the 
leaſt Reformation z on the contrary, that the 
Canary Merchants had paid dearer than ever, 
which made them all more ſolicitous to have the 
Price raiſed, and the Vintners as importunate for 
their Retale. And indeed the Vintners were in 
a much worſe Condition than the Merchants, 
they making it appear that they paid the Mer- 
chants much dearer, without which they could 
get no Wine, and ſo muſt give over their Houſe- 
keeping; that the Penalty upon the Merchant 
was very ſmall, being not above Forty Shillings 
a Pipe, and the Crime not eaſy to be diſcovered, 
as was manifeſt by there being not one Merchant 
queſtioned in many Years for that Tranſgreſ- 
ſion; whereas, on the contrary, the Penalty up- 
on the Vintners was very ſevere, and fo eaſily 
diſcovered by any Man who went to a Tavern 
and would be an Informer, that moſt of the 
Vintners in London were then ſued in the Exche- 
quer upon thoſe Penalties, which if exacted muſt 
produce their preſent Ruin. The Merchants 
excuſe themſelves for their preſent Pretence, and 
for their having given more than was lawtul for 
them to have done, by their own Deſire, that 
they had done their beſt, and that the greateſt 
Traders amongſt them had conſented not to ſuffer 
the Prices to be raiſed upon them, but that they 
found it ineffectual; and that though they ſhould 

ive over their Trades, it would produce no Re- 
formation; that the Trade was open to all Ad- 
venturers, and that there had been many Ships 
ſent from England that very Year by Jews and 
other Tradeſmen, who had never before traded 
to the Canaries; inſomuch as when they who had 
been long bred up to the Trade, and had been 
long Factors in thoſe Iſlands, ſent their Ships 
thither, they found other Exgliſß Ships there, 
and the Wines bought at a greater Price than 
they had allowed their Fattors to give; ſo that 
they muſt either have their Ships return empty 
and unladen, or take the Wines at the Prices 
other Men gave; that they had choſen the latter, 
as well to continue the Trade, as to draw home 
ſome Part of the Stock they had in that Country ; 
that they could imagine but two Ways to reform 
that Exceſs; the one, by putting the Trade in 
ſuch a Method, and under ſuch Laws, as might 
reſtrain that Licence, and not leave it in the 
Power of Perſons who never had been in the 
Trade to give Law to itz and by this means the 
Iſlanders would find it neceſſary to ſet reaſonable 
Prices upon their Commodities, and to yield ſuch 
other Advantages and Privileges to the Merchants 
as they had heretofore enjoyed; the other, that 
the King would by his Proclamation prohibit the 
Importation of any Canary Wines into his Domi- 
nions; and hereby he would quickly receive ſuch 
Propoſitions from Spain, as would put it into 
his own Power to make the Reformation, other- 
wiſe the Iſlanders were perſuaded that England 
could not live without their Wines. The Lords 
were reſolved, notwithſtanding all that had been 
ſaid, that they would execute the former Procla- 
mation, and reduce the Prices of Wines to what 
had been then determined; and after they had 
given a full Account of the whole Buſineſs unto 
the King in Council, the Reſolution was appro- 
ved, and a Proclamation iſſued out accordingly. 
The Merchants and the Vintners applied them- 
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ſelves to his Majeſty, and fo many of my Lords 
of the Council, and thought they had Encou- 
ragement enough from thence to hope for Relief, 
in an Appeal by Petition to the King and Coun- 
cil; and they had thereupon a Day given them 
to be heard, many of my Lords thought it very 
hard, if not unjuſt, to compel Men to ſell cheaper 
than they bought, which was the Truth of the 
Caſe, and which muſt oblige both Merchants and 


| Vintners to ſophiſticate and corrupt their Wines 


to preſerve their Eſtates, which might probably 
turn to the great. Damage of the whole King- 
dom, in producing Sickneſs and Diſeaſes z and 
this generous and charitable Conſideration pre- 
vailed with the major Part of the Lords to be 
well contented, and to wiſh that ſome Indulgence 
might be exerciſed towards them. On the con- 
trary, when the King had well weighed the whole 
Proceedings, and with Trouble and Indignation 
conſidered the obſtinate Vice of the Nation, 
which would make us ridiculous to all the World, 
he expreſſed a poſitive Reſolution to vindicate 
himſelf and his Government from this Reproach, 
He thought the adhering firmly to -the Prices 
which had been reſolved upon would be the beſt 
Preface to this Reformation, though it might 
bring particular Damage to particular Perſons ; 
who had yet leſs Cauſe to complain, becauſe their 
own Advice had been followed; and thereupon 
declared, that he would make no Alteration ; 
but withal told them, that if they could make 
any Propoſition to him for the better Regulation 
of the Trade (for they had themſelves mentioned 
a Charter) he would gracioufly receive any Pro- 
poſitions they would make, and gratify them in 
what was juſt; and ſo, notwithſtanding all At- 
tempts which were often repeated, the Price ſet 
by the Lords was ratified for the Year following. 

Shortly after many of the Merchants, who had 
always traded to the Canaries, petitioned the King 
that they might be incorporated, and that none 
might be permitted to trade thither but ſuch 
who would be of that Corporation, and obſerve 
the Conſtitutions which ſhould be made by them: 
Which Petition was preſented to the King at the 
Council-Board ; and being read, his Majeſty (ac- 
cording to his Cuſtom in Matters of Difficulty 
and publick Concernment) directed it to be laid 
aſide, and read again on that Day Month; in 
which Time his Majeſty preſumed that all who 
would oppoſe it, would preſent their Reaſons 
and Objections againſt it, which he was very deſi- 
rous to hear. At the Day appointed, though 
there were no Petitions againſt it, yet it was ob- 
ſerved that there were many of the moſt eminent 
Merchants of that Trade whoſe Names were not 
to the Petition, nor appeared deſirous to have a 
Charter granted; which his Majeſty conſidering, 
put off the Debate for another Week ; and di- 
rected, that the other Merchants by Name ſhould 
be deſired to be preſent, and to give their Ad- 
vice freely upon the Point : And there was at 
that Day a very full Appearance; when his Ma- 
jeſty directed, that a Relation ſhould be made to 
them of the whole Progreſs that had been made 


in the Buſineſs, and the Damage and Diſhonour 


the Nation underwent in carrying on of that 
Trade; that many Merchants had preſented a 
Petition to him, containing an Expedient to 
bring it into better Order, but finding them not 


to appear in it, and being informed that they 


ſent 


were moſt engaged in that Trade, he had 
| | far 
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for them to know their Opinion, whether they 
thought what was propoſed to be reaſonable, 
and fit to be granted? and if fo, why they did 
not concern themſelves in it? They anſwered, 
'That the Reaſon why they had not appeared in 
it was, becauſe they ſhould be Loſers by it, and 
therefore were not ſolicitous to obtain a Grant 
from his Majeſty to their own Damage; and fo 
enlarged upon the Nature of the Trade, their 
long Experience in it, and the Greatneſs of their 
Stock, which they ſhould not be allowed to con- 
tinue under any Regulation : But as they did not 
think themſelves obliged to be ſolicitous for a 
Change, ſo they could not deny, being required 
by his Majeſty to ſpeak the Truth, but that the 
Propoſition that was made was for the publick 
Good and Benefit of the Kingdom, and that they 
could conceive no other Way to redeem that 
Trade, and the Nation, from the Inſolence 
which the Spaniard exerciſed upon us; implying, 
that if his Majeſty would command them, they 
would likewiſe concur, and join in carrying on 
the Service. To which his Majeſty giving them 
gracious Encouragement, they all departed of 
one Mind, his Majeſty remaining confirmed in 
the former Opinion he had of it. But there re- 
mained yet an Objection which was principally 
inſiſted upon by the Miniſters of the Revenue, 
who alledged very reaſonably, that this new mo- 
delling of the Trade muſt produce ſome Altera- 
tion, and would meet ſome Oppoſition from the 
Spaniard, which for the Time would leſſen the 
Cuſtoms, and entitle the Farmers to a Defalca- 
tion. The Petition was therefore referred to the 
Farmers of the Cuſtoms, who were to attend 
the next Council-Day : And being then called 
in, they acknowledged, that the Deſign propoſed 
would prove very profitable to the Kingdom 
in many Reſpects, upon which they enlarged; 
and that in the End it would not be attended 
with any Diminution of the Cuſtoms; but for 
the preſent, they ſaid, they could not but expect 
that the Obſtinacy and Contradiction of the Spa- 
niard would give ſuch a Stop to Trade, at leaſt 
for one Year, that if his Majeſty did not reim- 
burſe them for what ſhould fall ſhort in the 
Cuſtoms, they muſt look to be very great Loſers; 
the Merchants, on the other Hand, offering to 
be bound, that if they did not the firſt Year 
bring in as much as had been uſually entered, 
they would -make good what ſhould be wanting 
to the Farmers upon a Medium; and his Majeſty 
himſelf declared, that he would not, for a ſmall 
Damage to himſelf, hinder the Kingdom from 
enjoying ſo great a Benefit; and thereupon he 
commanded the Sollicitor-General, who then 
attended the Board, to prepare ſuch a Charter, 
as might' provide for all thoſe good Ends which 
were defired in the Petition, and which had 
been ſo largely debated. And I believe there 
was never a greater Concurrence of the Board 
in any Direction. 

Many Months paſſed before the Charter was 
drawn; in which Time I never heard of the leaſt 
new Objection made againſt it, or that any Man 
was unſatisfied with it. After it was engroſſed, 
and paſſed the King's Hand, it was brought to 
the Great Seal; and then the Lord-Mayor of 
London and the Court of Aldermen had entered 
a Caveat, and I appointed a Day to hear Parties. 
The City _ an Order made a Year or two 
before by the Kiog in Council, upon a Com- 


plaint then exhibited by the Court of Aldermen 
againſt the Turty Company, and other Corpora- 
tions, in which they ſaid there were very many 
Merchants of the beſt Trades and greateſt Eſtates 
in the City, who would never take out their 
Freedom of the City, and fo refuſed to bear any 
Charge or Office in ir, to the very great Preju- 
dice and Diſhonour of the City, and of the Go- 
vernment thereof; they being by this Means 
compelled to call inferior Citizens to be Alder- 
men, before they had Eſtates to bear the Charge 
of it, whilſt the graveſt and the richeſt could not 
be compelled to take it, becauſe they were not 
Freemen : Beſides the Rules which the King 
gave upon the Difference then in Queſtion, he 
was pleaſed to declare, and appointed it to be 
entered as an Order in the Council-Book, that 
Proviſion ſhould be made, that in all Charters 
which he ſhould hereafter renew or grant to any 
Companies or Corporations within the City of 
London, that they ſhould firſt make themſelves 
Freemen of the City, if they were not ſo before; 
and therefore that this Charter ſhould not paſs 
the Seals, before ſeveral Members, who were 
named in it, had made themſelves Freemen of 
the City, by which they might be made liable to 
the Charges of it. The Merchants could not 
deny, that many of them were not yet Freemen, 
nor reſolved to be: They faid, they had never 
heard of this Order: And I declared to them, 
that I could not ſeal the Charter before they had 
given Satisfaction in it; and they ſeemed as poſi- 
tive, that they would rather be without their 
Charter, than ſubmit to the other Inconvenience, 
and fo they departed then; but ſhortly after they 
agreed to the Obligation, and a Clauſe to thar 
Purpoſe was entered in the Charter in the King's 
Preſence, and ſo returned to me to have the Seal 
fixed to it. 

There were, by this Time, ſeveral other new 
Caveats entered againſt it; all which I heard, 
and ſettled every one of them to their joint Satif- 
faction. I heard then that there would be ſome 
Motions for the ſtopping it in the Houſe of Com- 
mons; and ſome Parliament-Men who ſerved for 
the Weſtern Boroughs came to me, and deſired 
me that I would not fix the Seal to it till they 
ſhould be heard, ſince it would undo their Weſtern 


Trade; and told me they reſolved to move the 


Houſe of Commons to put a Stop to it. I in- 
formed them of the whole Progreſs it had had, 


and told them I believed that they would hardly 


be able to offer any good Reaſons againſt it: 
However, fince it was known that the Parlia- 
ment would be prorogued within ten or twelve 
Days, I would ſuſpend the Sealing the Charter 
whilſt the Houſes ſat, to the End that they might 


make any Objections againſt if they thought fit: 


But the Parliament roſe ſhortly after, without 
further taking Notice of it; nor did thoſe Par- 
liament-Men, or any others, further ſollicit me 
againſt the paſſing of it; and fo I affixed the 
Great Seal to it according to my Duty. There- 
upon the Company chole a Governor and other 
Officers, according to their Charter, and made 
ſuch Orders and By-Laws as they thought fir, 
for the carrying on and Advancement of their 
Trade; which they might alter when they found 
it convenient; and for the preſent they reſolved 
upon a Joint-Stock, aſſigning ſo many Shares to 
particular Men. In this Compoſition and Diſtri- 
bution, there happened ſome Difference —_ 
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themſelves, which could not be taken otice of 


Abroad; and even ſome of them, who firſt peti- 
_ tioned, and were moſt ſolicitous to procure the 
Charter, did what they could to hinder the Ef- 
fect of it; ſent privately to their Factors at the 
Canaries, to oppoſe any Orders which ſhould be 
ſent from the — and the Company; and 
that they ſhould do all they could to incenſe the 
Spaniards againſt the Charter, promiſing that their 


ine ſhould be taken off in Spite of the Cor- 


ration: Whereupon, great Diſorders did ariſe 
in the Canaries between the Engliſb themſelves; 
and by the Conjunction of the Spaniards with 
thoſe tew Engliþ who oppoſed the Charter, they 
proceeded ſo far, as to End the principal Factors 
for the Company out of the Iſland to Spain, and 
to make a publick Act by the Governor and 
Council there, that no Ship belonging to the 
Company. ſhould be ſuffered to come into the 
Harbour, or to take in any Lading from the 
Iſland : All which were tranſacted there many 
Months before it was known in England, and 
probably would have been prevented, or eaſily 
reformed, it the breaking out of the Plague at 
London, and the War, had not reſtrained all 
Engliſh Shipping from going to the Canaries for 
the Space almoſt of a full Lear; which Inter- 
miſſion likewiſe gave ſome Advantage here to the 
Merchants who oppoſed the Charter, by the not 
Return of their ſeveral Stocks within the Time 
promiſed by the Company, * | 
When the King was at Oxford, and heard what 
had paſſed at the Canaries, ſome Merchants ap- 
peared there, to petition againſt the Charter, 
whereof there were ſome who were the firſt Peti- 
tioners for it: His Majeſty appointed a Day for 
the ſolemn Hearing of it, in the Preſence of his 
Privy-Council, the Governor being likewiſe ſum- 
moned to be there. Upon opening all their 
Grievances, the Petitioners themſelves confeſs'd, 
that they could not complain of the Charter; 
that it was a juſt and neceſſary Charter, and for 
the great Benefit of the Kingdom, though ſome 
private Men might for the preſent be Loſers by 
It ; that their Complaint was only againſt their 
Conſtitutions and By-Laws, and their ſevere Pro- 
ſecution of them contrary to the Intention of the 
Charter itſelf; inſtancing, among other Things, 
the very ſhort Day limited by the Charter, atter 
which they could not continue their Trade with- 
out being Members. of the Corporation; and 
that Day was ſo ſoon after the Sealing of the 
Charter, that it was. not poſlible for them to 
draw their Stock from thence in ſo ſhort a Time. 
When they had finiſh'd all their Objections, the 
King obſerved to them, that they complain'd 
only of what themſelves had done, and not at all 
of the Charter, which gave them only Authority 
to chuſe a Governor, and make Conſtitutions 
and By-Laws; but directed not what thoſe Con- 
ſtitutions and By-Laws ſhould be, which were 
the Reſult of their own Conſultations, in which 
the major Part muſt concur; and of that Kind 
their Joint-Stock was one, which, with the reſt, 
they might alter again at their next Court, if the 
major Part were grieved with it: But becauſe 
they had complained of . ſome. Particulars, in 
which they ſeem'd to have Reaſon on their Side, 
his Majeſty expreſs'd a Willingneſs to mediate 
and make an Agreement between them, and there- 
upon bid the Governor anſwer ſuch and ſuch 
Particulars, which ſeemed to have molt of Juſtice, 
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which he did very much at large, making it clear- 
ly appear that they had, in Truth, little Cauſe of 
Complaint; as to the ſhort Day which was 
aſſign'd to them for drawing away their Stocks, 
which had the greateſt Semblance of Reaſon, he 
ſaid they had no Reaſon to complain of want of 
Warning, for that the Day was well enough 
known to them long before the Sealing of the 
Charter, and might very well have been complied 
with; but that they knew likewiſe, that after. 
wards the Time was enlarged to a Day deſired 
by themſelves, that. there might be no Cauſe of 
Diſcontent; and thereupon read the Order of the 
Court to that purpoſe, which they could not 
deny in Concluſion ; ſince it appeared that their 
Stock ſtill remained there, which in Juſtice be- 
longed to them, whether by their Fault or Mil. 
fortune. it had not been drawn over. The King 
perſuaded the Governor, and his Aſſiſtants, to 
give them ſuch Satisfaction in that Particular and 
others, that before they retired from his Majeſty's 
Preſence, they were unanimouſly agreed upon all 
their Pretences; and though ſome of the Lords, 
upon ſome Inſinuations and Diſcourſes they had 
heard, had believed the Company to be in the 
wrong, they were now fully convinced of the 
contrary, and believed the Charter to be founded 
upon great Reaſon of State, and that the Execu- 
tion of it had been very juſtifiable, and with 
great Moderation; and it is to be obſerved, that 
the Parliament being then aſſembled at Oxford, 
there was not the leaſt Complaint againſt that 
Charter, or Corporation. N 

This was the whole Progreſs of that Affair, 
and all that J know of the Proceeding in it; in 
which I muſt confeſs, ns I had no Hand in 
the Contrivance, I was fully ſatisfied in the 
Juſtice and Integrity of it, and even in the Neceſ- 
ſity in Reaſon of State; and therefore, upon all 
the Addreſſes made to the King or Council in 
that whole Tranſaction, I did, it may be, appear 
more ſollicitous and warm for the Diſpatch than 
other Men; and yet I never remember a fuller 
Concurrence in the whole Board than in this Ad- 
vice; nor did my Inclination towards it, proceed 
from any other Motive than that of the Publick 
Good, without the leaſt Temptation to or Ima- 
gination of any Profit or Advantage to myſelf, 
to which 1 have never been thought to be ever 
inclined; and the Delays I uſed in the paſſing 
this Charter, after it came to be ſealed, and my 
giving Time for the weighing all Objections, and 

much oppoſing the Company, with reference 
to their being made Freemen of the City, that 
they departed from me with a Reſolution to 
proſecute the Charter no farther, are no Signs 
that I had ſuch a Mind to pleaſe them as a Man 
would have who was corrupted by them, or who 
was to have a Share in the Profit of the Patent. 
For the granting any Injunctions in Chancery to 
ſtop Proceedings at the Law, againſt that or any 
other Charter, I cannot comprehend the Mean- 
ing of that Charge; and do preſume that I have 
never granted any Injunctions in that Court, but 
what was agreeable to the Courſe and Juſtice of 
it, and I am ſure was always done in publick, and 
upon Debate in the Court. +. turns 


The Fouith Article is, That 1 have adviſed 
and procured divers of his Majeſty's Subjects to be 
impriſoned againſt Law, in remote Mands, Garri- 
ſons, and other Places, thereby to. prevent _ 
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the Benefit of the Law; and to introduce 
Precedents for impriſoning of other f bis Majeſty's 
Subjects in like manner. N Gil 
I know not what to anſwer to this Article, it 
being ſo general, and no particular Perſon being 
named; but it is generally known, that I have 
never taken upon me to commit any Man to Pri- 
ſon, but ſuch who by the Courſe of the Chancery 
for Matters of Contempt are juſtly committed. 
It is probable that I have been preſent at the 
Council-Board, when many Perſons have been 
ordered to be committed, and whoſe Commit- 
ment hath, by the Wiſdom of that Board, been 
thought juſt and neceſſary ; and therefore I am 
not to anſwer apart for any thing done by them; 
only I may ſay, that I was frequently of Opini- 
on that the Commitments were very juſt, and 
very neceſſary; and it is notoriouſly known, that 
by ſuch Commitments a Rebellion hath been 
ſometimes prevented, and that other Perſons, 
who have been afterwards attainted and executed 
for High Treaſon, have, upon their Examinati- 
on, and at their Death, confeſs'd that their Pur- 
— had been to riſe in Arms at ſuch and ſuch 
imes, if their Friends, upon whom they had 
principally relied, had not been then committed 
to Priſon; and I well remember, that it was 
thought fit that moſt of the Perſons who ſtand 
attainted for the Murther of the late King, his 
Majeſty's Royal Father, ſhould be removed out 
of the Tower, and diſperſed into ſeveral Iſlands 
and Garriſons; and if any other Perſons have 
been likewiſe ſent thither, I preſume it was upon 
ſuch Reaſon, as, upon a due Examination there- 
of, will make it be thought very juſt, 


The Fifth Article is, That J have corruptly 
fold ſeveral Offices contrary to Law, 
This Charge I utterly deny. 


The Sixth Article is, That I have : procured bis 
Majeſty's Cuſtoms to be Farmed at under Rates, 
knowing the ſume; and great pretended Debis to be 
paid by bis Majeſty, to the Payment whereof his 
Majeſty was not in Strifineſs bound; and have re- 
cerved great Sums of Money for procuring the ſame. 
I have never had any thing to do in diſpoſing 
of his Majeſty's Cuſtoms, or any other Part of 
his Revenue; only for. ſome ſhort Time after his 
Majeſty's firſt Arrival in England, I, amongſt 
others of my Lords of the Council, was a Com- 
miſſioner of the Treaſury ; during which Time, 
if I am not very much miſtaken, there was no 
Farm lett of any of the Revenue, and the Cu- 
ſtoms were put into the Hands of Commiſſioners, 
to the end thatia Computation might be made as 
near as was poſſible: of the true Value of them, 
before that it ſhould be put into a Farm, which 
every Man conceived would be fit to be done as 
ſoon as might be. The White Staff was ſhortly 
after given to the Earl of Southampton, and the 
Chancellorſhip of the Exchequer to the Lord Asb- 
ley, Þ having then reſign'd it, and having been 
before poſſeſs d of it at the Time when the King 
returned into England ; and from the Time that 
that mel two Officers of the Revenue were made, 
which determined the former Commiſſion, I never 
intermeddled in the Cuſtoms, or any other Branch 
of the Revenue; except when the King com- 
manded me to be preſent in ſome Conſultations 
which he had with my Lord Treaſurer, when 
there were other of my Lords likewiſe preſent; 
Vor. VIII. | bi 


that excellent Perſon always reſorting to the 
King, for his Direction in all Matters of the leaſt 
Difficulty which occurred to him in the Admini- 
ſtration of bis Office; and except the Lord Trea- 
ſurer himſelf (with whom I had the Honour to 
have held a long and a faſt Friendſhip) did deſire 
to .confer with me, as he very often did upon 
many Particulars of his Office, believing that I 
was not altogether ignorant in that Adminiſtra- 
tion, with which I had been formerly ſo well ac- 
quainted ; and that I preſume might be the Rea- 
ſon why he did oftentimes procure me to be join'd 


with him in References from the King, upon 


Matters wholly relating to his own Office. But 
I never ſuffered, particular Applications to be 
made to me in thoſe Caſes, nor had ever any ſe- 
cret Conference with any Perſons who were con- 
cerned in ſuch Pretenſions. What is meant by 
my having procured his Majeſty's Cuſtoms to be 
Farmed at under Rates, knowing the ſame, and 
great pretended Debts to be paid by his Majeſty, 
to the Payment whereof his Majeſty was not in 
Strictneſs bound, I cannot imagine, except it re- 
lates to the Payment of a Debt due from his late 
Majeſty to ſome of the Farmers; in which, tho 
I had no more to do than in giving Information, 
and my particular Advice to his Majeſty, in the 
Preſence of my Lord Treaſurer, the Chancellor 
of the Exchequer, and other of my Lords, and ſo 
am not mylelf reſponſible for what his Majeſty 
did thereupon, and he did nothing but with the 
Approbation and Conſent of all the reſt; yet 1 
think myſelf obliged upon this Particular, which 
ſo much concerns the Honour and Juſtice of the 


late King, and of his preſent Majeſty; to enlarge 


and relate all I know of what their Majeſties did, 
and what induced his preſent Majeſty to do his 
Part of it. It is notoriouſly known, that before 
the late Troubles, and in the very firſt Entrance 
into them, his Majeſty was neceſſitated to borrow 
very great Sums of Money from his then Farmers of 
his Cuſtoms, and to oblige them to ſtand perſonally 
bound for many other great Sums of Money which 
other Men lent to his Majeſty upon their Security. 
That thereupon, and for the Repayment of thoſe 
Sums of Money which the Farmers had advanced, 
and for ſecuring them from any Damage for thoſe 
Monies which others had lent upon their Obliga- 
tions, his Majeſty, with the Advice of the then 
Lord Treaſurer and Chanceilor of 'the Exchequer, 
had granted a farther Leaſe of his Cuſtoms to thoſe 
Farmers for Three or Four Years to come, after 
the Expiration of their former Leaſe; with a Co- 
venant on his Majeſty's Part, to pay the juſt In- 
tereſt of Eight per Cent. for all ſuch Monies as 
were advanced by them, or for which they ſtood 
bound; and likewiſe that they ſhould, out of 
their growing Rent, deduct all ſuch Sums of 
Money by the Lear, as they had lent, or were 
bound for. It is as well known, that after the 


Beginning of the Parliament in 1640, and before 


the Commencement of the ſecond Leaſe, the 
Houſe of Commons not only forced the ſaid Far- 
mers to pay a very great Sum of Money for their 
Preſumption in receiving Cuſtoms and Impoſiti- 
ons upon Merchandize in the former Years, when, 
as they pretended, ſuch Payments were not due; 
but took alſo from them their new Leaſe granted 
to them by the King, and ſo left them without 
any Capacities of reimburſing themſelves of the 
Money they had lent, and likewiſe in the Mercy 


of their Creditors to whom they ſtood bound; 
51 | many 
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many of whom quickly began to exerciſe that 
Severity towards them, that many of the poor 
Gentlemen had their Eſtates quickly extended 
upon Judgments and Recognizances, and their 
Eorforn taken in Execution, and committed to 
Priſon ; where ſome of them who had been known 
to have great Eſtates, as Sir Paul Pinder, and 
others, were forced to end their Days. There 
were very few Circumſtances in the late King's 
Misfortune, which gave him ſo much Trouble, 
or ſo much afflicted him, as the Senſe he had of 
the hard and unjuſt Sufferings thoſe poor Gentle- 
men underwent for him and their Affection to his 
Service; which he often mentioned, and as often 
declared, that he held himſelf obliged to make 
them full Reparation, as ſoon as God ſhould 
enable him. And after he had vouchſafed to 
make me his Chancellor of the Exchequer, he fre- 
e = to me of it; of the very good 
pinion he had of the Men, of the great Services 
they had done for him; and commanded me ex- 
preſly, that whenever it ſhould fall within m 
ower, I would do them all the Right I could, 
And of this I did often inform his Majeſty during 
the Time he was Abroad, and after his Return, 
without any other Motive than his Father's Com- 
mand, and his own Honour, having myſelf never 
had any Degree of Friendſhip with any of the 
Perſons concerned, and a very ordinary Acquain- 
tance with ſome of them. Upon his Majeſty's 
happy Return, thoſe Gentlemen who were alive 
of t 
Sir Jobn Jacob, Sir Fob Harby, Sir Nicholas Criſpe, 
and Sir Jobn Harriſon) applied themſelves to 
the King, having lain feveral Years, and then 
remaining in Execution in fome Priſon, and hav- 
ing had their Eſtates fold, upon the Proſecution 
of thoſe Creditors to whom they wete bound for 
Monies lent to his Majeſty. As ſoon as Care 
was taken for collecting the Revenue, thoſe Four 
Gentlemen named e, and Two others who 
had ſerved his Majeſty very well, were appoint- 
ed his Commiſſioners for the collecting the Cu- 
ſtoms and Duties upon Trade; in which Collec- 
tion they continued for above a Year, or there- 
abouts ; during which Time many of their Cre- 
ditors, who had generouſly forbore to proſecute 
them whilſt they were in Priſon and undone, be- 
gan now to commence their Actions againſt them, 
preſuming they were then, or would ſhortly be 
able to ſatisfy them: Whereupon, his Majeſty 
commanded my Lord Treafurer, and me, with 
ſome other Lords, as I remember, to ſend for 
thoſe Creditors, and to declare to them, that his 
Majeſty would, in a ſhort Time, enable his Far- 
mers to pay them their juſt Debts, which he well 
knew were contracted for his Service; and that 
he would take it very well from them, if they 
would for the preſent give no Obſtruction to his 
Service, by the Proſecution of thoſe Perſons at 
Law, whoſe Time was ſolely taken up in the ne- 
ceflary Service of his Majeſty : Whereupon they 
willingly defiſted from that Proſecution ; and 
many of them finding now, that by his Majeſty's 
Favour they were like to receive their Debts, 
which before 1 deſperate, they frank - 
ly remitted the Whole, or Part of the Intereſt, 
that in Strictneſs of Law was ſtill due to them. 
His Majeſty, ſhortly after, judging it beſt for 
his Profit to determine the Collection by Com- 
miſſion, and to Lett the Whole to Farm, gave 
Direction to che Lord Treaſurer to confer and 


* 


APPENDIX 


old Farmers (which, as I remember, were 


treat with any fit Perſons who deſired the ſame: 
Many Overtures were made by ſeveral Perſons, 
and ſome applied themſelves directly to his Ma- 
jeſty ; upon which, and after a competent Time 
in conſidering all that was propoſed, the King 
appointed a Day when he would be attended by 
my Lord- Treaſurer, and other of my Lords, 
and when all the Pretenders ſhould likewiſe be 
preſent, and he would then and there declare big 
own Judgment; having firſt declared to the Com- 
miſſioners, whereof Four were old Farmers to 
whom ſo much Money was due, that whoſoever 
ſhould take the Farm, they ſhould be obliged to 
pay them their juſt Debt at ſuch Times, and by 
fuch Proportions as his Service could bear ; but 
as'to the Letting the Farm itſelf, he ſhould nei- 
ther conſider the Debt he owed them, nor the 
Sufferings they had undergone, but only the Rent 
they ſhould offer ; which, if as much as any Body 
elſe would give, he would prefer their Perſons 
before others; but if any other fit Men would 
offer more than they thought fit to give, they 
ſhould be his Farmers; and therefore wiſhed 
them well to conſider what they would propoſe 
to him. After two Days ſpent by his Majeſty 
in Conference with ſeveral Pretenders apart, and 
finding that the Propoſitions made to him by the 
old Farmers, with whom the other Two were to 
be joined who had ſerved with them as Commiſſi- 
oners, were at leaſt as much, if not more for 
his Profit than any which had been made by the 
reſt, he declared that the Farm ſhould be Lett 
to thoſe who had been his Commiſhoners : Which 
was at that Time underſtood to be ſo far from 
a good Bargain, that the Two Commiſſioners who 
were not concerned in the great Debt, utterly 
refuſed to meddle with the Farm at ſo great a 
Rent; the other Four publickly declaring at 
the ſame time, that they would not give the Rent 
but in Contemplation of their Debt, which they 
thought they ſhould ſooner and better receive, 
when it ſhould be aflign'd upon their own Col- 
lections, than when it ſnould be charged upon 
new Farmers; but were Suitors to his Majeſty, 
that he would oblige the other Two (Sir Jobs 
MNolſtenbolme and Sir Joba | Shaw) to be joint 
Farmers with them; which his Majeſty did, by 
making them a gracious Promiſe, that if they 
ſnould be Loſers he would repair them: And 
thereupon Directions were given to Mr. Attor- 
ney-General to prepare a Grant accordingly; 
and I do not know there was one diſſenting Voice 


from what his Majeſty inclined to-do upon the 


whole Debate of that Matter, the ſame 
to every Man to be moſt juſt and rraſonable. 
The Farm being thus ſettled, the old Farmers 
were directed to bring their A to my 
Lord Treaſurer; by which it ſhould manifeſtly 
appear how much 'the late King was juſtly and 
truly indebted to them, and how thoſe Debts 
were incurred; that ſo, upon a juſt Computation, 
ſuch a Satisfaction might be made to them, 
as was conſiſtent with the preſent State of his 
Majeſty's Occafions. Many Months, if not a 
whole Year, were ſpent in the Examination of 
thoſe Accompts before the Auditors; who, be- 
ſides the Exceptions they took for want of ſome 
Formalities, in the Proof of /ſome | Monies paid, 
which after Twenty Years of Licenſe, in which 
all their Books and Papers had been taken, their 
Houſes plundered, their Perſons impriſoned, and 
in which ſo many Perſons employed by the King 
to 
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to receive and by them to pay Money were dead, 
could hardly be made with the uſual Exactneſs, 
made likewiſe ſeveral Certificates of particular 
Caſes, which required further Direction; and 
the Lord Treaſurer would never take upon him- 
ſelf to give thoſe Directions, only declaring to 
therf, which he had frequently done, that, in re- 
gard his Majeſty was not ſtrictly bound in Juſtice 
to pay that Debt due from his Father, but that 
his preſent Majeſty's generous and royal Diſpo- 
fition had prevail'd with him to pay that juſt 
Debt, whereby they might be preſerved from 
Ruin, in which he ſaid he fully concurred with 
his Majeſty ; but that he would never adviſe him, 
on the contrary, he would always diſſuade his 
Majeſty from paying or allowing any Intereſt, 
though paid by them, which would ſwell the 
Debt to ſuch a Proportion, that his Majeſty could 
never undertake the Payment of it : Which De- 
termination, how great ſoever their Loſs appear'd 
to be, ſeem'd to ſo juſt, at leaſt ſo neceſlary 
for the King, that they wholly referr'd it to his 
Majeſty ; hoping that it might prevail with many 
of their Creditors not to exact it from them, 
though the Sale of their whole Eſtates had made 
Satisfaction to others for the whole Intereſt as 
well as for the Principal, When the Auditors 

Certificate was ready, and all the Doubts and 
Queſtions, which did ariſe thereupon, were clearly 
ſtated, his Majeſty vouchſafed again to be pre- 
ſent, with the other Lords, who had from the 
Beginning aſſiſted in the Examination of that 
Buſineſs; and then the Lord Treafurer declared 
to his Majeſty, what he had before ſaid to the 
Perſons concerned, that though he willingly ap- 

roved his Majeſty's Goodneſs in taking upon 
Fimſelf that great Debt, yet that he would by no 
Means give his Advice or Conſent that he ſhould 
or allow any Intereſt for it. Upon the whole 
tter, and upon all the Doubts ſtated to his 
Majeſty, and after the Rejection of ſeveral con- 
ſiderable Sums of Money demanded by them, 
and for the Payment whereof ſuch direct Proof 
was not made, as is required by the Courſe of 
the Exchequer; though I think moſt Perſons who 
were preſent, were, in their private Conſciences, 
well ſatisfied that thoſe Sums bad been, in Truth, 
paid, as was alledged; there appear'd to his Ma- 
jeſty to be juſtly due to them the Sum of Two 
Hundred Thouſand Pounds Principal Money for 
almoſt Twenty Years, and for which they had 
paid ſo much Intereſt ; and his Majeſty thought 
it very juſt, and, with many gracious Exprefli- 
ons to them of his Purpoſe and Reſolution fur- 
ther to repair them as he ſhould be able, gave 
Order to the Lord Treaſurer that the ſaid Debt 
of Two Hundred Thouſand Pounds ſhould be 

id to them in Five Years; that is, by Forty 


houſand Pounds for every Year out of the Rent 


of the Farm; and that all lnſtruments neceſſary 
for their Satisfaction and Security ſhould be pre- 
ſently given to them, whereby they might be 
able to comply with their Creditors, and avoid 
their Importunity. I do conteſs myſelf to have 
been preſent at theſe Agitations, and to have 
contributed my humble Advice and Opinion to 
his Majeſty that he ſhould pay this Debt; which 
I thought myſelf obliged to do, as well as a faith- 
ful Counſellor to his preſent Majeſty, as in Diſ- 
charge of my Duty and Obligation to his Father; 
and | have very good Reaſon to believe, that if 
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that Two Hundred Thouſand Pounds be paid 
according to his Majeſty's Direction, of which 
I know nothing, and of which the Heirs and 
Executors of thoſe Farmers who are dead, as 
well as the four preſent Farmers, have their equal 
Proportions, that the ſaid Perſons have not at 
this Day half the Eſtates which they had in the 
Year 1640, when they enter'd into thoſe En- 
gagements for his Majeſty : Nor was there any 
one Perſon preſent at the Agitation of this Af- 
fair, who ſeem'd in the leaſt Degree to differ in 
Opinion, or to diſſuade his Majeſty to give that 
e for that Debt which he vouchſafed 
to do. 

I do likewiſe very willingly confeſs, that I have 
in the manner aforeſaid, and being called to ad- 
viſe, given my Opinion for the Payment of many 
other conſiderable Debts incurred by his late Ma- 
jeſty; and for which many Perſons of Honour, 
who adhered to him during the War, were per- 
ſonally bound for him, and whoſe Eſtates had 
been extended, and their Perſons impriſoned for 
the ſame; many of whom were then in Execution, 
and in Priſon when his Majeſty return'd, 
others then ſued in Meſtminſler- Hall, in his Ma- 
jeſty's own Court. His late Majeſty having 
granted under his Great Seal of England, to ſeve- 
ral Perſons intruſted for the reſt, many of his Fo- 
reſts, Parks, and other Lands, for their Security 
and Indemnity, who were or ſhould ſtand bound - 
for him, for Monies which were then borrow 
for, and applied to the neceſſary Support of bim- 
ſelf and his Army, and to no other Purpoſe; and 
in that Grant I was particularly entruſted, as well 
by the Deſire of the Perſons concern'd, as by his 
Majeſty's Command, to be ſollicitous for their 
Satisfaction: And I cannot deny that I have ne- 
ver been more delighted, than when I have been 
able to procure any Satisfaction for thoſe Perſons 
who were ſo bound and ſo ſecured; nor ever more 
troubled, than that I could do no more, and that 
there remain ſo many ſtill unſatisfied, and almoſt 
undone for thoſe Debts ſo contracted, of which 
Number I believe there are ſtill too many. But 
having made theſe clear Confeſſions of what is 
Truth, and what I did do in theſe Tranſactions, 
I muſt as poſitively deny, that ever I procured 
or adviſed the Letting his Majeſty's Cuſtoms, or 
any other Part of his Revenue; on the contrary, 
that I uſed all the Ways I could to advance the 
Rents without reſpect of Perſons ; and I preſume 


was never preſent at the Letting of any Farm 


that any Man would have given more for, than 
they did to whom it was Lett, what Offers ſo- 
ever were made afterwards, when his Majeſty had 
contracted himſelf, and a Grant was iſſued accord- 
ingly, under the Great Seal of England: And 
I do as poſitively deny, that ever I received or 
expected the leaſt Sum of Money, or Money- 
worth, for any Leaſe made by his Majeſty of his 
Cuſtoms, or any other Part of his Revenue; or 
for the Payment of any one Debt made by his Ma- 
jeſty, to which he was or was not bound; 1 
having never had any other Motive for the Per- 
formance of thoſe Offices, but the pure and en- 
tire Conſideration of his Majeſty's Honour, Ju- 
ſtice and Profit, and my own Inclination to gra- 
tify worthy Perſons, who in Juſtice ought to be, 
or might with Juſtice be gratified and obliged, 
and who have commonly been ſuch Perſons to 
whom I have had no kind of Obligation. | 
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The Seventh Article is, That 1 have received 
great Sums of Money from the Company of Vintners, 
or ſome of them, or their Agents, for inhancing the 
Prices of Wines, and for freeing them from the Pay- 
ment of legal Penalties which they bad incurred. 
If I had been in the leaſt Degree guilty of this 
Charge, it would very eaſily have been proved, 
and the Vintners would very gladly have helped 
them in it, being Perſons who never thought 
themſelves beholden to me, and ſo not obliged 
to conceal any of my Corruptions. They well 
knew that I could never be prevail'd with to con- 
ſent to the inhancing the Prices of their Wine, 
and that I never had the leaſt Sum of Money from 
them in my Life. I remember, at a Time when 
his Majeſty had refuſed to grant all their other 
Petitions, the Company of Y:intners did complain 
that there were ſo many Informations againſt them 
proſecuted by Informers in the Exchequer; that 
they muſt. give over their Trades, and be like- 
wiſe undone, if they were ſeverely profecuted for 
what was paſt; and therefore befought his Ma- 
jeſty in Council, that he would pardon what was 
paſt, and that for the future they would treſpaſs 
no more. Whereupon his Majeſty thought it 
worthy of his Mercy to ſhelter them for the pre- 
fent from that Proſecution ; and thereupon com- 
manded his Attorney-General to call the Infor- 
mers before him, and to appoint the Vintners to 
y them ſuch reaſonable Rewards for their Pains 
as he thought fit, and thereupon he ſhonld enter 
a Noli Proſequi ; but his Majeſty charged them 
for the future, not to run into. the ſame Danger : 
And as this Grace from his Majeſty was not upon 
my Promotion, but purely from his own Bounty 
and Goodneſs, from which no Perſon there diſ- 
- fuaded him, as I remember, ſo 1 never received 
the leaſt Profit from the ſame. 


The Eighth Article is, That I have in a ſhort 
Time gained to myſelf a far greater Eſtate than can 
be imagined to be lawfully gained in ſo ſhort a Time; 
and, contrary to my Oath, have procured ſeveral 
Grants under the Great Stal from his Majeſiy, to 
myſelf and Relations, of ſeveral of his Majeſty's 
Lands, Hereditaments, and Leaſes, to the Diſprofit 
of bis NM. | 

I wiſh with all my Heart that the Truth of 
this Article (which I preſume hath drawn on all 
the reſt) were clearly known to all the World; 
that they who in Truth believe that I have ſo 
great an Eſtate, were very well informed what it is, 
and they would then clearly diſcern that I need 
not be aſhamed of having gotten ſuch an Eſtate, 
nor needed to have any Recourſe to any ill Arts 
or Means for the obtaining thereof ; they would 
know that I have been ſo far from procuring ſe- 
veral Grants under the Great Seal of England 
from his Majeſty, to myſelf and Relations, of 
- ſeveral of his Majeſty's Lands, Hereditaments, 
and Leaſes, to the Diſprofit of his Majeſty, that 
I never moved his Majeſty in my Life, for any 
one Grant to myſelf, or any of my Relations. 
If his Majeſty's Royal Bounty did diſpoſe him 
to confer ſomewhat of Benefit and Advantage 
upon an old. Servant, who had waited upon his 
Father and himſelf near Thirty Years in ſome 
Truſt and Employment; I hope it ſhall not be 
imputed as a Crime in me to receive his Favours. 
Jam far from believing or imagining that the 

r Services I ever did, or can do, were in any 
Li proportionable to his Majeſty's Bounty ; 
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yet ſince his Goodneſs thought me fit for it, 1 
hope many others will think ſo too; at leaſt as fit 
as ſome Men, who have received greater Marks 
and Proportions of it than I have done, and who, 
though they might ſerve much better, had not 
ſerved ſo long. | forbear to enlarge upon this 
particular Charge, becauſe I conceive that it is 
now evident to many who were wrought upon by 
thoſe who did not believe it themſelves, to think 
my Eſtate to be very great, that the Information 
they received was without ground : And who- 
ever conſiders, that the firſt Year after the King's 
coming in, yielded juſtly more Profit to the Great 
Seal than I ever received in all the Years follow- 
ing, and-ſome particular Acts of Bounty in his 
Majeſty conferred on me, without the leaſt Suit 
of my own, and unthought of by me, will believe 
that my Fault is greater in having no better an 
Eſtate, that that what I have hath been gotten 
by Corruption. I have none of his Majeſty's 
Lands but what I bonght, for as much as any 
body would pay for it, of thoſe who had the ſame 
granted to them out of his Majeſty's Bounty, and 
that Grant confirmed by Act of Parliament; and, 
I preſume, it cannot have fallen from his Majeſty's 
Memory, and I am ſure is well known to ſome 
Perſons of Honour yet alive, that when his Ma- 
jeſty was graciouſly pleaſed, at his firſt coming 
over, to offer me ſome Land which had never 
yielded the Crown any thing, I abſolutely refuſed 
to receive it, becauſe it was generally thought to 
be of great Value, as I believe it is; and there- 
fore I would not expoſe myſelf to the Envy which 
naturally attends ſuch Donations, having in truth 
never had an immoderate Appetite to make haſte 
to be rich; and as much apprehended the being 
accuſed of Witchcraft or Burglary, as of Bribery 
and Corruption. In a Word, I do declare, that 
my Debts being diſcharged, for which I pay In- 
tereſt, all my Eſtate is not worth, being ſold, the 
Money I have received from his Majeſty's own 
Royal Bounty, and far from being ſuitable to the 
Quality I yet hold, and which was never obtain'd 
by my own Ambition, as many Perſons of Ho- 
nour yet alive can teſtify. 


The Ninth Article is, That I introduced an ar- 
bitrary Government in his Majeſty's foreign Plania- 
tions, and have cauſed ſuch as complained thereof 
before his Majeſty and Council, to be long impriſoned 
for ſo doing. 

Though I cannot poſſibly comprehend the full 
Meaning of this Article, yet becauſe I have heard 
of many Diſcourſes made of the Authority I aſ- 
ſumed over the Plantations, and the great Advan- 
tage and Profit I have drawn to myſelf from 
thence, I am very willing to take this Occaſion 
to relate all that l know, and all that I have done 
with reference to any of his Majeſty's Plantations ; 
declaring, in the firſt Place, that at his Majeſty's 
Return, and before, I did uſe all the Endeavours 
I could to prepare and diſpoſe the King to a great 
Eſteem of his Plantations, and to encourage the 
Improvement of them by all the Ways which 
could reaſonably be propoſed to him; and I was 
confirmed in this Opinion and Deſire, as foon as 
I had a View of the Entries in the Cuftom- Honſe, 
by which I found what a great Revenue accrued 
to the King from thoſe Plantations, inſomuch as 
the Receipts from thence had upon the Matter 
repaired the Decreaſe and Diminution of the Cu- 
ſtoms, which the late Troubles had brought up- 
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on other Parts of Trade, from what it had 
formerly yielded. The firſt Conſideration that of- 
fer'd itſelf before the King, that related to the 
Plantations, was concerning the Barbados, which 
having been moſt diſcourſed of ſince, and, as I 
hear, with ſome Reflections upon me of Partia- 
liey and injuſtice, I ſhall, in the firſt Place, ſet 
down all 1 know in that Affair, and how I came 
to ſpeak in it. | 
Before the Beginning of the late Troubles, 
the King had granted the Ifland of the Barba- 
does to the Earl of Carlifi: and his Heirs for ever, 
upon a Suppoſition that it had been firſt diſco- 
vered, poſſeſſed, and planted at his Charge; 
and the ſaid Earl ſent a Governor and People 
thither, and enjoyed it to his Death, and by his 
Will ſettled it for the Payment of his Debts, 
which were very great: The Troubles falling 
out in a ſhort Time after, little or no Profit had 
been drawn from thence towards the Satisfaction 
of thoſe Debts, and the Executors and Truſtees 
totally neglected the taking Care of it, or proſe- 
cuting the Plantation; but in and after the War, 
many Citizens, Merchants, and Gentlemen, who 
were willing or forced to withdraw themſelves 
from England, tranſported themſelves thither, 
and there planted, without aſking any body's 
Leave, or without being oppoſed or contradicted 
by any body. About the Year 1647, or there- 
abouts, the late Earl of Carliſle, Son and Heir 
of the former Earl, ro whom the Inheritance 
of that Iſland belonged, treated with the late 
Lord Willoughby of Parbam, how that Iſland 
might be ſo ordered, that the Plantation might 
be advanced, and Profit made by it, which would 
at laſt redound to himſelf when the Debt ſhould 
be paid. The late King was then in the Hands 
of the Army; and with his Approbation and 
Conſent, it was agreed between the laid Earl and 
the ſaid Lord, that a Leaſe ſhould be made by 
the Earl of Carliſie to the Lord Hilloughby, of all 
the Profits which ſhould ariſe out of that Plan- 
tation for the Term of twenty one Years, as I 
remember ; a Moiety of the whole Profits ro be 
received by the Lord Willoughby himſelf, for his 
own Uſe, and Recompence of his Charge and 
Pains; and he was likewiſe to receive a Commiſ- 
ſion from the ſaid Earl, to be Governor of that 
and the reſt of the Caribbee Iſlands (all which 
were comprehended in the Charter granted by 
the King to the Earl of Carliſe) and that a Com- 
miſſion ſhould likewiſe be procured from the 
King, or the Prince of Wales, by which the ſaid 
Lord Willcughzy was to be conſtituted Governor 
of the ſaid Iſlands. About that Time the Fleet 
then in the Downs returned to their Obedience 
to the King, withdrawing themſelves to the Coaſt 
of Holland, to offer their Service to the Prince 
of Wales, his Majeſty that now is; the Lord 
Willoughby coming likewiſe over then to him, to 
ſerve him in any Condition he pleaſed to.employ 
him. I need not ſpeak of the Diſappointments 
of that Summer, and the ill Succeſs of that Fleet; 
but all thoſe Hopes being vaniſhed, and there 
being no preſent Employment for the Lord Mil- 
loug bby, he then informed the Prince of what had 
ſſed between the Earl of Carliſie and him, with 
is Father's Conſent ; which his Highneſs had 
likewiſe received from the King himſelf, with 
much Recommendation of the Lord Willoughby. 
I was then attending upon the Prince in Holland, 
as one of the King's Council aſſigned by him for 
Vo r. VIII. 
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that Service. Upon the underſtanding of this 
whole Caſe, the Prince, upon the unanimous 
Advice of the Council, thought fit to grant ſuch 
a Commiſſion of Governor of the Barbadoes and 
other Iſlands, as he deſired; and he had the 
more Reaſon to deſire it (notwithſtanding the 
Earl of Carliſſes Grant and Commiſſion) becauſe 
the principal Planters upon the Barbadoes had 
been Officers in the King's Army, or of manifeſt 
Affection to him, or always looked upon as of 
his Party. With this Commiſſion the Lord Wil- 
loughby had, at his great Charge and Expence, 
tranſported himſelf to the Barbadoes, and was 
there received as Governor; and made a Con- 
tract with the Planters, that ſo much ſhould be 
paid upon the Hundred to the Earl of Carliſſe, 
to whom the Propriety of the Whole belonged. 
But before this Agreement could be well exe- 
cuted, or any Profit drawn from thence, the 
Ifland was reduced to the Service of the Parlia- 
ment, and of Cromwell, and a Governor appoint- 
ed by them; the Lord Willoughby being tent in- 
to England, where he remained till the King's 
Return, and had given unqueſtionable Evidence 
of his Affection to the King's Service, for which 
he had often been committed to Priſon before and 
after CromwelPs Death. 

As ſoon as the King returned, the Lord Wil- 
louhgby (who had then eight or nine Years to 
come of his Leaſe formerly granted to him by 
the Earl of Carliſie, who was then likewiſe living, 
and ready to do any other Act to the Lord Vi- 
loughby's Advantage) reſolved to return himſelf 
to the Barbadoes, and deſired the King to renew 
his Commiſſion to him for the Government; 
which his Majeſty was very willing to do, as to 
a Perſon he eſteemed very much, and who had 
ſpent very much of his own Fortune, as is noto- 
riouſly known, in that Service : But the Barba- 
dies and all thoſe other Iſlands were now become 
of another Conſideration and Value than they had 
been of before the Troubles; the Barbadoes it- 
ſelf was (by that Confluence and Reſort thither 
as was mentioned before) ſo fully planted that 
there was no Room for new Comers, and they 
had ſent very many of their People to the other 
Iſlands to plant; many Citizens of London had 
raiſed very great Eſtates there, and every Year 
had a great Revenue thence; and the King's 
Cuſtoms from that one Iſland came to a very 
great Sum of Money yearly. All theſe Men, who 
had entered upon that Plantation as a waſte Place, 
and with very great Charge brought it to that 
Perfection, and with great Trouble, began now 
to apprehend that they muſt depend upon the 
good Will of the Earl of Carlife and Lord Wil. 
loughby for the Enjoyment of their Eſtates there, 
which they looked upon as their own; all theſe 
Men joined together in an Appeal to the King, 
and humbly prayed his Protection: and that they 
might not be oppreſſed by thoſe two Lords, they 
ſaid, they were the King's Subjects; that they 
had repaired thither as to a deſolate Place, and 
had by their Induſtry obtained a Livelihood 
there, when they could not with a good Conſci- 
ence ſtay in England; that if they were now left 
to thoſe Lords to ranfom themſelves, and com- 
pound their Eſtates, they muſt leave the Country, 
and the Plantation would be deftroyed, which 
yielded his Majeſty ſo great a Revenue; that 
they could defend themſelves by Law againſt the 
Earl of Carkfe's Title, if his Majeſty did not 
5 K counte- 
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countenance it by a new. Grant of the Govern- 
ment to the Lord Wilmghby; and therefore 
were Suitors to his Majeſty not to deſtroy them 
by that Countenance. At the ſame Time, the 
Creditors of the late Earl of Carliſe (whoſe 
Debts were to be ſatisfied by the Profits of that 
Plantation, by the Will and Settlement of the 
ſaid Earl) petitioned the King that they might 
be firſt provided for; their principal Money due 
to them at the Death of the Earl amounted to 
no leſs than Fifty thouſand Pounds, of which 
they had never yet received one Penr,y ; and 
therefore that the Profits which ſhould ariſe ought 
in the firſt place to be applied to them, there 
having been many Families utterly ruined for 
want of their Money ſo due to them. The King 
appointed to hear all the ſeveral Pretences at the 
Council-Poard, where they all attended with 
their Counſel; and after his Majeſty had ſpent 
three or four Days himſelf in hearing the ſeveral 
Allegations, and finding new Pretences and Dif- 
- ficulties every Day to ariſe (which ſhall be men- 
tioned anon) his Majeſty appointed ſeveral of my 
Lords of the Council to conſider of the whole 
Matter, and to confer with the ſeveral Parties, 
and if it were poſſible to make an End between 


them by their own Conſent; otherwiſe to report 


the ſeveral Titles to his Majeſty, with ſuch Ex- 
dients as in their Judgments they thought moſt 
ikely to produce a general Satisfaction, without 
endangering the Plantation, the Preſervation 
whereof his Majeſty took to Heart. I had the 
Honour to be one of that Committee; and took 
very much Pains in reading the Charters, Grants, 
and Leaſes, and many other Papers and Dil- 
parches which concerned that Affair, and con- 
ferred with ſeveral of the Perſons intereſted, to 
the end that I might the better diſcern what 
could be done, having never underſtood or heard 
any thing of the Matter, or that concerned that 


Plantation, otherwiſe than what I have before ſet - 


down upon the Diſpatch of the Lord Willoughby 
in Helland; nor had I the leaſt Inclination or 
Byaſs to any Party, Upon the hearing all the 
Allegations before my Lords, the ſeveral Pre- 
'tences and Titles appeared to us to be theſe; 
which we afterwards reported to the King. 

The Lord Willoughby demanded nothing from 
the King but his Commiſſion to be Governor 
for the remainder of the Years which had been 
granted to him by the Earl of Carliſie, to the 
end that he might receive one Moiety of thoſe 
Profits which ſhould ariſe to the Earl, and which 
had been aſſigned to him with the Conſent and 
Approbation of the late King, and his Majeſty 
that now is, upon which he had undertaken that 
Voyage, and ſpent ſo much of his Eſtate. 

The Earl of Carliſle, while this Contention 
was depending, died, and by his Will deviſed 
his Intereſt in the Barbadoes to the E. of Kinnoul, 
who likewiſe petitioned the King for the pre- 
ſerving his Right ; but neither he, nor the Per- 
ſon under whom he claimed, had any Pretence 
_ till all the Debts were ſatisfied, nor did the Earl 
of Kinnout demand any thing till then; but be- 
lieved the Profit would ariſe yearly to ſo much, 
that the Debts would quickly be ſatisfied, and 
then the Whole would come to him. 

There was another 1itle that preceded the 
Earl of Carlifle's, which was that of the Earl of 
Marlbereugh, who alledged and proved it to be 
true, that the Barbadees and thoſe adjacent 
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INands were firſt granted by the King to his 
Grandfather the Earl of Marlborough, then Lord 
High-Treaſurer of England, before the Earl of 
Carlifle had any Pretence thereunto; and that 
the Lord Treaſurer had afterwards conſented 
that the ſame ſhould be granted to the Earl of 
Carliſle, upon a full Contract, that he ſhould tirit 
receive for ever the Sum of Three hundred 
Pounds by the Year out of the firſt Profits of 
the Plantations; which Sum of Three hundred 
Pounds had never yet been paid; and therefore 
the Earl of Marlborough deſired, as Heir to his 
Grandfather, to have Satisfaction for the Arrears, 
ahi that the growing Rent might be ſecured to 
im. 

The Creditors were of two kinds: The firſt, 
and who had firſt petitioned the King, as was 
ſaid before, had an Aſſignment made to them by 
the Executors and Truſtees of the Earl of Car- 
liſie upon his Will, and who, at his Death, owed 
them the full Sum of Fifty thouſand Pounds, or 
thereabouts: The other Creditors conliſted of 
ſeveral Tradeſmen and Artificers, to whom the 
ſaid Þarl was indebted for Wares and Goods 
which had been delivered for his Uſe, and of ſe- 
veral Servants for their Arrears of Wages ; and 
all theſe had, during the late Troubles, exhibit- 
ed their Bill in Chancery againſt the Executors 
and Overſeers of the late Earl, and had obtained 
a Decree in that Court for their Satisfaction, out 
of the Profits of thoſe Plantations z which Decree 
ſtood confirmed by the Acts of judicial Proceed- 
ings ; and as I remember their Debts amounted 
to Thirty thouſand Pounds, or thereabouts: 
None of the Creditors in general, of one or the 
other ſort, had ever received one Shilling from 
the Time that the Earl had firſt aſſigned it. 

The Planters inſiſted poſitively, that the Char- 
ter granted to the Earl of Carliſie from the King 
was void in Point of Law; for which their Coun- 
ſel alledged many Reaſons : And having ſpent 
much Time upon that Argumentation, they con- 
cluded with two humble Propoſitions to the 
King; firſt, That his Majeſty would give them 
Leave to proſecute in his Name in the Exchequer, 
and at their own Charge, to repeal that Grant 
to the Earl of Carliſſe; by which they ſhould be 
freed from the arbitrary Power and Oppreſſion 
which would be exerciſed upon them under the 
Colour of that Charter, and his Majeſty might 
receive a great Benefit to himſelf, by taking the 
Sovereignty to himſelf, to whom it juſtly belong- 
ed: And in that caſe they offered in their own 
Names, and for the reſt of the Planters who were 
in the Iſland, to conſent to an Impoſition of ſo 
much upon the Hundred, which they confident- 
ly avowed would amount to at leaſt Ten thou- 
ſand Pounds a Year ; out of which his Majeſty's 
Governor might be well ſupported, and his Ma- 
jeſty diſpoſe of the Overplus as he thought fit. 
Seco..dly, If his Majeſty would not ſuffer the 
Charter to be repealed, that he would leave thoſe 
who claimed under the Earl of Carlifie's Patent 
to their Remedy at Law, and leave the Planters 


to their own Defence; which they hoped in Ju- 


ſtice could not be denied to them, ſince they 
alone had been at the Charge to ſettle the Plan- 
tation, which brought ſo great a Revenue every 
Year to his Majeſty, when the Earl had not been 
at the leaſt Expence thereupon; and if his Ma- 
jeſty ſhould not aſſiſt their Pretences with his 
Royal Authority, they muſt all quit the Planta- 

tion, 
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tion, which would be to his Majeſty's great 
Damage. 
Theſe being the ſeveral Pretences of the ſeveral 
| Perſons, and nothing being to be done by any 
Agreement between themſelves, their Intereſts 
being ſo diſtinct and inconſiſtent with each others, 
his Majeſty thought fit, in the firſt place, to re- 
fer the Conſideration of the Legality and Validity 
of the Patent to his Counſel at Law; who, upon 
full Deliberation after the hearing of all Parties, 
returned their Opinion, That their Patent was 
void, and that his Majeſty might take the ſame 
into his own Power. This Report was no ſooner 
made to-his Majeſty, but that he very graciouſly 
declared, he would not from hence receive any 
Benefit and Advantage to himſelf, until all their 
Pretences had received Satisfaction; and that he 
would make no other Uſe of avoiding the ſaid 
Charter, than to diſpoſe the Profits of the Plan- 
tation to thoſe who in Juſtice had any Pretence in 
Law or Equity to receive the ſame; and there- 
fore, that the Lord #iloughby ſhould proceed in 
his Voyage to the Barbadoes, and ſhould receive 
according to his Bargain a Moiety of the Profits, 
and that the other ſhould be diſpoſed of for the 
Satisfaction of the Debts and other Incumbran- 
ces; in order to which, his Majeſty appointed 
the ſame Committee of the Lords to meet again, 
and to adjuſt the ſeveral Proportions. 
When they met, they had all the Perſons con- 
cerned preſent with them, or ready to be called 
in upon any Occaſion; and they all appeared 
very glad that the King had taken the Care and 
Protection of the Plantation upon himſelf, which 
was all the Security the Planters had or could 
deſire; and the Lords firſt Care was to make 
ſome Computation of what might be depended 
upon as the yearly Revenue that would ariſe 
upon the Impoſition within the Iſland : But the 
Planters could not be drawn to any particular 
Agreement in that Point, not ſo much as to con- 
ſent to what ſhould be impoſed upon every Hun- 
dred; but, on the contrary, declared, that too 
much had been undertaken in that kind by one 
of their own Number (Mr. Kendal) in his Diſ- 
courſe before the King in the Council, and de- 
clared that the Plantation could not bear the Im- 
poſition he had mentioned; that whatſoever was 
to be done of this Nature was to be tranſacted 
by an Aſſembly in the Iſland 3 and that all that 
they could promiſe for themſelves was, that they 
would uſe their utmoſt Endeavours with their 
Friends in the Iſland, that when the Lord Vil- 
loughby ſhould arrive there, and call an Aſſembly, 
they ſhould conſent to as great an Impoſition as 
the Plantation would bear; by which a good 
Revenue would ariſe to the King for the Purpoſes 
aforeſaid. | 

The Creditors had great Reaſon to be glad of 
the Reſolution his Majeſty had taken; for tho” it 
would be a long time before they could be fully 
ſatisfied out of a Moiety of the Profits, tho' it 
ſhould ariſe to the higheſt Computation; yet in 
time they ſhould receive all, and ſhould every 
Year receive ſome : Which would leſſen their 
Debt, and relieve thoſe who were in the higheſt 
Neceſſities, of which there was a great Number; 
whereas they had hitherto, in ſo many Years, 
received not one Penny; and it was evident, 
that without his Majeſty's Authority they never 
ſhould, ſince the Planters were reſolved never to 
conſeat to any Impoſition, or ſubmit to any Au- 
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thority that ſhould be exerciſed under the Earl of 


Carlifie's Patent, without a due Courſe of Law, 


the Way to obtain which would be very difficult 
to find out; and they underſtood well enough, 
that without his Majeſty's Grace and Bounty to 
them, the repeal or avoiding the Earl of Cariifle's 
Patent would put a quick End to all their Pre- 
tences. 

The greateſt Difficulty that did ariſe was from 
the Earl of Kinnoul, to whom the laſt Earl of 
Carliſle had deviſed theſe Iſlands by his Will; 
and he had a great Mind to go thither himſelf, 
and take Poſſeſſion of his Right; and his Coun- 
ſe] had perſuaded him, that the King's Charter 
granted to the firſt Earl of Carliſle was good and 
valid in Law, and that they believed they could 
maintain and defend it in any Court of Juſtice. 
Then his own Eſtate in Scotland was fo totally 
loſt by the Iniquity of the Times, and by his 
Father's having ſo frankly declared himſelf for the 
King, when very few of that Nation loſt any 
thing by their Loyalty, that he had very little 
left ro ſupport himſelf; and therefore was wil- 
ling to retire into any Place abroad, where he 
might find but a bare Subſiſtence: But when he 
conſidered again, that he could have no Pretence 
to any thing in the Barbadoes, till after all the 
Creditors were fully ſatisfied, and how long it 
was like to be before they could be ſatisfied, there 
remaining ſtill due to the Creditors of both kinds 
no leſs than Fourſcore thouſand Pounds Sterling 
principal Money, he did not believe that his in- 
liſting upon the Patent would be worth the Charge 
and Hazard he mult inevitably be put to; and 
therefore, upon further Deliberation with his 
Friends, he willingly referred himſelf and all his 
Intereſt to the King's gracious Determination, as 
all the reſt of the Pretenders and intereſted Per- 
ſons had done. 

The Caſe being thus fully ſtated to the Lords, 
and every Man's Intereſt or Pretence clearly ap- 
pearing to them, they conſidered ſeriouſly a- 
mongſt themſelves what they might reaſonably 
propoſe to the ſevera] Perſons, in order to their 
Agreement amongſt themſelves; and that prov- 
ing ineffectual, what Advice they might reaſon- 
ably give his Majeſty. They were unanimouſl 
of Opinion, not to adviſe his Majeſty to cauſe 
the Patent to be called in Queſtion; for though 
they doubted not, upon the Opinion of his learn- 
ed Counſel, that the ſame would be adjudged 
void and illegal, yet they did not think it a ſea- 
ſonable Time when the Nation is ſo active and in- 
duſtrious in foreign Plantations, that they ſhould 
ſee a Charter or Patent queſtioned, and avoided, 
after it had been ſo many Years allowed and 
countenanced, and under which it had ſo long 
flouriſhed, and was almoſt grown to Perfection; 
and that ſince his Majeſty had declared, that 
notwithſtanding any Right of his own, all poſ- 
ſible Care ſhould be taken for the Satisfaction of 
the Creditors, as well as for the Preſervation and 
Support of the Plantation, it would be equally 
equitable and honourable in his Majeſty, not to 
leave the Earl of Kinnoul the only Perſon uncon- 
ſidered, and bereaved of all his Pretence; but that 
they would humbly move his Majeſty, that he 
would graciuuſly vouchſafe to aſſign ſome pre- 
ſent Maintenance to the ſaid Earl, which his un- 
happy Condition required, out of the Revenue 
which ſhould be there ſettled, and until the 
Debts ſhould be paid; and that after that _ 
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ſuch an Augmentation might be made to him as 
his Majeſty in his Royal Bounty ſhould think 
fit; in conſideration whereof the Earl ſhould 
procure the Patent to be brought in and ſurren- 
dered : Which he promiſed ſhould be done ac- 
cordingly, as ſoon as the Settlement ſhould be 
made of that Proportion which ſhould be aſſigned 


to him. 
That the Lord Willoughby ſhould enjoy the 


Benefit of his former Contract with the Earl of 


Carliſie, and approved by his Majeſty, during the 
remainder of thoſe Years which are not yet 
expired; that he ſhould make what Haſte he 
could thither, and call an Aſſembly, to the end 
that ſuch an Impoſition might be agreed upon to 
be paid to his Majeſty as thould be reaſonable, 
in conſideration of the great Benefit they had al- 
ready and ſhould tilt enjoy, in being continued 
and ſecured in their ſeveral Plantations, of which 
as yet they were as it were bur Tenants at Will, 
naving no other pretence of Right but the Poſ- 
ſeſſion ; and therefore, that thoſe Merchants and 
Planters who had petitioned the King, ſhould, 
according to their Obligation and Promiſe made 
by them to his Majeſty, uſe all their Credit with 
thoſe in the Ifland, that the Impoſition might 
ariſe to ſuch a Proportion that the Revenue might 
anſwer the Ends propoſed, and that one Moiety 
of that Revenue ſhould be enjoyed by the Lord 
Willoughby for his Term. 

That the Annuity of Three hundred Pounds 
a Year ſhould be paid to the Earl of Marlbo- 
rough, according to the original Contract men- 
tioned before ; and that the Aſſignment that his 
Majeſty would likewiſe be pleaſed to make to the 
Earl of Kinnoul, ſhould be likewiſe firſt paid; 
and then that the remainder of that Moiety 
ſhould be received to the Uſe of the Creditors 
and that when the Lord Willougbby's Term ſhould 
be expired, his Majeſty ſhould be deſired, after 
the Reſervation of ſo much as he ſhould think 
fit for the Support of his Governor, that all the 
remainder might be continued towards the Credi- 
tors, whilſt their juſt Debts ſhould be paid. 

Theſe Particulars appearing reaſonable to the 
Lords, all Perſons concerned were called, and 
the ſame communicated to them, who appeared 
all well contented; and thereupon the Lords 
reſolved to preſent the ſame to his Majeſty, 
which they did accordingly at the Board, and 
his Majeſty with a full Approbation and Advice 
of the whole Council ratified the ſame z where- 
upon that Order was made by his Majeſty in 
Council, which comprehends all the Particulars 
mentioned before, which was delivered to the 
Lord Willoughby, with his Majeſty's expreſs 
Command, that he ſhould fee it punctually and 
preciſely executed; and the like Order was 
delivered by the Clerk of the Council to every 
other Perſon mentioned, who deſired the ſame : 
To which Order I do for the more Certainty 
refer myſelf, being in no degree confident (hav- 
ing at this time no other Help than'my Memo- 
ry) that it is ſer down with that Exactneſs as it 
ought to be. As I have throughout this Affair 
taken very great Pains to reduce it to this parti- 
cular Agreement, which at that time ſeemed to 
be ſatisfactory co all the Perſons concerned, fo l 
had not the leaſt Temptation of particular Bene- 
fit to myſelf; and I do (till believe it to be very 
juſt, and reaſonable, and agreeable to his Maje- 
ſty's Juſtice and Goodneſs, all Circumſtances be- 
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ing conſidered ; and though it may be, in Strict. 
neſs of Law, and by the avoiding the Grant 
made to the Earl of Carliſle, his Majeſty might 
have poſſeſſed himſelf of the whole Iſland, with- 
our any tender Conſideration of the Planters or 
of the Creditors, I am not aſhamed that I never 
gave his Majeſty that or the like Counſel, in this 
or any other Matter of the like Nature; and if 
I had, I am confident his Majeſty would have 
abhorred it, and not have thought the better of 
me for giving it. 

The other Part of this Article, That I have 
cauſed ſuch as complained of the arbitrary Go- 
vernment in the Plantations before the King and 
Council, to be long impriſoned for ſo doing, 
doth refer, I ſuppoſe, to the Commitment of 
one Farmer; who being ſent over a Priſoner by 
the Lord Willoughby, in a Ship that came from 
thence, made his Appearance at Oxford, his 
Majeſty being then there in the Sickneſs-Time, 
which was the firſt time I ever heard of the Man, 
or of the Matter; and at the ſame time one of 
the Secretaries of State received a Letter from the 
Lord Willoughly, which was ſent by the ſame 
Ship, in which his Lordſhip had ſent a direct, 
full Charge of Mutiny, Sedition, and Treaſon 
againſt him; and by his Letter informed the 
Secretary of all the Behaviour and Carriage of 
the ſaid Farmer, with all the Circumſtances there- 
of; and that he had, by his ſeditious Practices, 
prevailed ſo far upon a diſaffected Party in that 
Ifland, that the Lord Willougbly was obliged in 
the inſtant to ſend him aboard the Ship, without 
which he did apprehend a general Revolt in the 
Iſland from his Majeſty's Obedience: And the 
Lord Willoughby likewiſe deſired that Farmer 
might not be ſuffered to return thither before 
the Iſland ſhould be reduced to a better Temper, 
The Man was called in before the King and 
Council, and the Charge which the Lord Wil. 
loughby had ſent read to him: The greateſt Part 
whereof he could not deny ; and in his Diſcourſe 
upon it behaved himſelf ſo peremptorily and in- 
ſolently before the King, that his Majeſty thought 
it very neceſſary to commit him, nor did an 
one Counſellor then preſent appear to think otherr 
wiſe : And I do confeſs, that the diſchar ing 
him from his Impriſonment was ſome time after- 
wards moved, and that I was always againſt his 
Diſcharge; being of Opinion that it was im- 
poſſible for the Lord Willoughby, or any gther 
Governor in any of the Plantations, to preſerve 
his Majeſty's Right, and ſupport the Govern- 
ment, if he ſhould be ſo far diſcountenanced, 
that a Man ſent over by him as a Priſoner, under 
ſuch a particular and ſo heinous a Charge, ſhould 
be upon his Appearance here ſet at Liberty ; but 
my Opinion was, that he ſhould be ſent back a 
Priſoner thither, that he might be tried by the 
Law and Juſtice of the Ifland, and receive con- 
dign Puniſhment for his Offence. And I cannot 
deny, but that I am till of the ſame Opinion 
and if it.be an Error, it proceeds from the Weak- 
neſs of my Underſtanding, which is not in my 
Power to reform. 

What I have here ſet down; is all that occurs 
to my Memory with reference to the Iſland of 
the Barbadoes, which being not particularly 
mentioned in the Article, but comprehended 
under the general Expreſſion of his Majeſty's 
foreign Plantations, I take myſelf obliged to 
give ſome Anſwer even to that General: And I 


g hope 
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hope it will not be imputed as a Crime to me, 
if J have taken more Pains than other Men in 
that important Service of his Majeſty concerning 
his foreign Plantations; which 1 did not think 
was enough taken to Heart ; and if my Deſire 
and Readineſs to take any Pains, or give any 
Aſſiſtance to the Advancement of that Service; 
did induce many Perſons to apply themſelves to 
me on thoſe Occaſions, I hope it ſhall not be 
charged upon me as over Activity, or Ambition 
to ingroſs more Buſineſs into my Hands than 1 
was intitled to; for which I have this Excuſe to 
make for myſelf, that I found the Pains I took 
to be acceptable to his Majeſty : And | was fo 
far from having any particular Deſign or Advan- 
tage to myſelf, that I do profeſs and declare, 
that from all or any of his Majeſty's foreign 
Plantations I never had the leaſt Reward, or the 
leaſt Preſent made to me, except that the now 
Lord H/illoughby once told me, that his Brother 
had ſent over ſome Pieces of the ſpeckled Wood 
which grows in Surinam, with Direction, that 
if I liked it, I might have what l would of it; 
whereupon I had ſome Pieces, which I thought 
might have been applied to the making of Cabi- 
nets, or the adorning of Wainſcot ; but as they 
were very ſmall, ſo the Middle of every Piece 
was wind-ſhaken and rotten, that they could not 
be applied to any conſiderable Uſe ; and except 
ſome Blocks of Walnut-Tree which. the Gover- 
nor of Virginia ſent to me, and of which I made 
ſome Table-Boards and Frames for Chairs, the 
Workmanſhip whereof coſt me much more than 
the Wood was worth : And theſe two Particulars 
contain all the Rewards and Preſents, or Profit, 
that ever I received from all his Majeſty's foreign 
Plantations, or any body to my Uſe. | 


The Tenth Article is, That I did rejef? and 
fruſtrate a Propoſal and Undertaking approved by 
bis Majeſty, for the Preſervation of Nevis and 
St. Chriſtophers, and reducing the French Plan- 
tations to his Majeſty's Obedience, after the Com- 
miſſions were drawn for that Purpoſe ; which was 
the Occaſion of ſo great Loſs and Damage in thoſe 
Parts. |; ok 
I never did reject or fruſtrate any ſuch Pro- 
poſal or Undertaking, never taking upon me in 
the leaſt Degree to make a Judgment of Thin 
of that Nature, nor was ever any ſuch Propoſal 
made to me; but I do very well remember, that 
his Majeſty himſelf did once deliver to the Coun- 
cil a Paper, which he ſaid one of his Servants, 
Mr. Marſh, had delivered to him, containing 
ſome Propoſitions for Ships and Men to be ſent 


by his Majeſty for the Recovery of St. Chrifto- , 


phers, which had been newly taken by the French. 
Upon the reading of which Paper and Propo- 
ſitions, the ſame were referred to the Conſidera- 
tion of the Lord-General, one of the Secreta- 
ries of State, and to the Vice-Chamberlain, as I 
remember, who were to confer with Mr. Marſb, 
and ſuch others as joined with him ; and they 
were at the ſame Time appointed to conſider of 
another Propoſition delivered in Writing by the 
now Lord Willoughby and ſome Merchants of 
London, who were Planters in the Barbadces, for 
the ſupplying and better ſecuring that Iſland, and 
the reſt of thoſe Caribbee Iſlands; and for the re- 
ducing and recovering any of them which were 
or ſhould be taken by the Enemy; upon the lat- 
ter of which ſomewhat was afterwards done : 
Vol. VIII. . 
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And if the other concerning Nevis and St. Cbriſto- 
Pbers was rejected, of which I know nothing, 
I preſume it was, becauſe it either appeared un- 
practicable, or not conſiſtent with his Majeſty's 
other Affairs. 


The Eleventh Article is, That I adviſed and 
Hected the Sale of Dunkirk to the French King, 
being Part of bis Majeſty's Dominions, together 
with the Ammunition, Artillery, and all. Sorts of 
Stores there, and for no greater Value than the ſaid 
Ammunition, Artillery, and Stores were worth, 

It is very well known to his Majeſty, and to 
ſeveral Perſons yet alive, that the parting with 
Dunkirk was reſolved upon before ever I heard of 
it; and that the Purpoſe was therefore concealed 
from me, becauſe it was believed that I was not 
of that Opinion, and that I would not concur in 
the Advice, When it was afterwards propoſed 
and debated, when I was preſent, there likewiſe 
attending upon his Majeſty and his Royal High- 
neſs, the late Lord Treaſurer, two Secretaries 
of State, and ſome other of the Lords of the 
Council ; the Reaſons that were given for the 
parting with it, were, firſf, That the Profit 
which did or could accrue to the Kingdom by 
keeping it, was very inconſiderable, whether in 
War or Peace; that by Sea it was very little uſe- 
ful, it being no Harbour, nor having Place for 
our Ships to ride ſafe in; and that it it were in 
the Hand of the Enemy, it could do us little 
Prejudice, becauſe three or four Ships might 
block it up, and keep it from infeſting their 
Neighbours ; and that though heretofore it had 
been a Place of Licence at Sea, and had much 
obſtructed Trade by their Men of War, yet that 
that proceeded only from the Unſkilfulneſs of 
that Time, in applying proper Remedies to it ; 
which was manifeſt by CromwelPs blocking them 
Jp, and reſtraining them when he made War 
upon them, inſomuch as all the Men of War 
left that Place, and betook themſelves to other 
Harbours; that it was ſo weak to the Land 
(notwithſtanding the great Charge his Majeſty 
had been at in the Fortifications, which were 
not yet finiſhed) by the Situation and the Soil, 
that it required as many Men within to defend 
it, as the Army ſhould conſiſt of that beſieged it; 
otherwiſe, that it could never hold out and en- 
dure a Siege of two Months, as appeared clearly 
by its having been taken and retaken ſo many 
Times within the late Years; in all which Times 
it never held out ſo long, though there was al- 
ways an Army at no great Diſtance to relieve it. 
Secondly, That the Charge of keeping and main- 
taining it, without any Accidents from the 
Attempt of an Enemy, did amount unto above 
One hundred and twenty thouſand Pounds a 
Year; which was a Sum the Revenue of the 
Crown could not ſupport, without leaving many 
other Particulars of much more Importance un- 

rovided for; and this was not lightly urged, 
bue the State of the Revenue, and the conſtant 
and indiſpenſible Iſſues were at the ſame Time 
reſented. Thirdly, It could not reaſonably be 
believed, but that if Dunkirk were kept, his 
Majeſty would be ſhortly involved in a War with 
one of the two Crowns: The Spaniſb Ambaſſa- 
dor had already demanded the Reſtitution of it 
in Point of Juſtice, it having been taken from his 
Maſter by the late Uſurper, in a Time when there 
was not only a Peace between his Majeſty and the 
& $6... King 
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King of Spain, but when his Majeſty reſided and 
was entertained by the Catholick King in Han- 
ders; and, at the ſame Time, both France and 
$pain inhibited their Subjects from paying thoſe 
ſmall Contributions to the Garriſon at Dunkirk, 
and endeavoured to reſtrain the Governor himſelf 
from enjoying ſome Privileges which had been 
always enjoyed by him, from the Time that it 
was put into Cromwels Hands; and it was then 
conceived, that as it would be very hard for the 
King to preſerve a Neutrality towards both 
Crowns, even during the Time of the War be- 
tween them (which Temper was thought very 
neceſſary for his Majeſty's Affairs) fo it would 
be much more difficult long to ayoid a War with 
one of them upon the keeping of Dunkirk, if 
the Peace that was newly made ſhould remain 
firm and unſhaken. Upon theſe Reaſons (the 
major Part whereof were out of my Sphere, and 
I could only govern myſelf by the Opinion of 
thoſe who underſtood Matters of that Nature, 
nor could I anſwer any of the Arguments which 
have been offered) his Majeſty reſolved to eaſe 
himſelf of the Burthen of maintaining Dunkirk, 
and to part with it in ſuch a Manner as might be 
moſt for his Advantage and Benefit. There re- 
mained then no other Queſtion, than into what 
Hand to put it; and the Meaſure of that was 
only who would give moſt Money for it, there 
being then no Inclination to prefer one before 
another, It was enough underſtood, that both 
Crowns would be very glad to have it, and would 
- probably both make large Offers for it; but it 
was then as evident, that whatſoever France 
ſhould contract for, the King might be ſure to 
receive, and the Buſineſs would be ſoon diſpatch- 
ed ; whereas, on the other hand, it was as noto- 
rious, and as evident to his Majeſty, and to all 
who had any Knowledge of the Court of Spain, 
and of the Scarcity of Money there and in Flan- 
ders, that how large Offers ſoever the Spaniard 
might make, they could not be able in any Time 
to pay any conſiderable Sum of Money; and 
that there would be ſo much Time ſpent in Con- 
fults between Madrid and Bruſſels before it could 
be diſpatched, that the keeping it ſo long in his 
Majeſty's Hands would be an intolerable Burthen 
to him; beſides that, it ſeemed then probable 
that the Spaniard would ſhortly declare himſelf 
an Enemy, for beſides that he demanded Dun- 
kirk as of right, ſo he likewiſe required the Re- 
ſtitution of Tangier and Jamaica upon the ſame 
Reaſon, and declared that without it there could 
be no laſting Peace between England and Spain, 
and refuſed fo much as to enter upon a Treaty of 
Alliance with the King, before he would pro- 
mile to make ſuch a Reſtitution, There wanted 
not in this Conference and Debate the Conſide- 
ration of the States of the United Provinces, as 
Perſons like enough to deſire the Poſſeſſion of 
Dunkirk, trom whence they had formerly re- 
ceived ſo much Damage, and were like enough to 
receive more whenever they ſhould be en 

in any War; and if in Truth they had any ſuch 
Deſire, more Money might reaſonably be re- 
quired of them, and probably be obtained, than 
could be expected from either of the Kings. But 
upon Diſcuſſion of that Point, it did appear to 
every Man's Reaſon very manifeſt,. that though 
they had rather that Dunkirk ſhould be put into 
the Hand of the Spaniard than delivered” to 
France, or than it ſhould be detained by the 
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Engliſh, yet they durſt not receive it into their 
own Poſſeſſion; which neither of the Kings 
would have approved of; and fo it would have 
expoſed them to the Diſpleaſure; if not to the 
Hoſtility of both Crowns: Upon this tull Deli. 
beration, his Majeſty inclined rather to give it 
up to France than to Spain; but deferred 
poſitive Reſolution till he had imparted the Mar. 
ter to the Council-Board, where the Debate was 
again reſumed, principally concerning the k 
ing or the parting with it; in which Debate the 
Memory and Mention of what hath been done 
in the Houſe of Commons heretofore upon that 
Subject was not omitted, nor the Bill that they 
had ſent up to the Houle of Peers for annexin 
it inſeparably to the Crown; but after al 
Debate of the whole Matter, there was not, rey 
remember, above one Lord of the Council who 
offered his Advice to his Majeſty againſt his 
parting with it; and the Ground of that Lord's 
diſſenting was enough underſtood to have no- 
thing of Publick in it. In concluſion, his Majeſty 
reſolved, for the Reaſons aforeſaid, to put it 
into the Hands of France, if that King would 
ſatisfy his Majeſty's Expectation in the Money 
he would require for it. 

Monſieur D* Eftrades came privately over to 
treat upon it without any Character ; but pre- 
tending to make it his Way for Holland, whither 
he was deſigned for Ambaſſador. After he had 
waited upon the King, his Maj appointed 
four or fre of the Lords of 3 
(whereof I was required to be one) to treat with 
Monſieur D' Eftrades upon the Sale of Dunkirk ; 
and at that our firſt Conference r after 
we had in vain endeavoured to perſuade him to 
make ſome Offer, we did demand the Sum of 
ſeven hundred thouſand Pounds Sterling to be 
paid by the King of France for the Deſivery of 
Dunkirk and Mardyke (which is always under- 
ſtood to be included when Dunkirk is mentioned) 
into his Poſſeſſion. Which Sum appeared to him 
ſo ſtupendous, that he ſeemed to think the Treaty 
at an end, and reſolved not to make any Offer 
at all on the Part of the King of France; and fo 
the Conference broke up. At the next Meeting 
he offered three Millions of Livres, which, ac- 
cording to the common Account, -amounted to 
three hundred thouſand Piſtoles; which we as 
much undervalued : So that any further Con- 
ference was diſcontinued till he had ſent an 
Expreſs or two into France, and till their Return; 
and afterwards, upon our inſiſting upon what he 
thought too much, and his Offer of what we 
eſteemed too little, the Treaty ſeemed to be at 
an end, and he preparing for his Return. In 
concluſion, his Majeſty being fully as deſirous to 
wn with it, as the King of France could be to 

ve it, it was agreed and concluded, that upon 
the Payment of five hundred thouſand Piſtoles 
in Specie at Calais to ſuch Perſons as the King 
ſhould appoint to receive it, his Majeſty's Garri- 
ſon of Dunkirk ſhould be withdrawn, and that 
Place put into the Hands of the King of France: 
All which was executed accordingly ; and I be- 
lieve was a greater Sum of Money than was ever 
paid at one Payment by any Prince in Chri 
upon what Occaſion ſoever. And that all this 
ſhould not amount to a greater Value than the 
Amamuaition, Artillery, and Stores were worth, 
which were delivered with it, is very ſtrange, 
and cannot be ſuppoſed by any reaſonable Com- 

| putation. 
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5 pun . I do very well remember, that in the 
reaty, we did with much Earneſtneſs and Reſo- 
lution inſiſt upon the detaining and tranſport- 
ing into England the Cannon and other Artillery 
— Ammunition; but Monſieur D*Efrades 
would not conſent to it, it bei : 
ceſſary for the Defence of the Place, which Pro- 
bably might be attacked by the Spaniard within 
few Days after it ſhould be delivered into the 
Hands of the French; and upon our inſerting 
that Exception of the Cannon and Ammunition 
in our Demand, he was at laſt induced to conſent 
to the Payment of five hundred thouſand Piſtoles, 
which he had never before yielded -unto 
and when his Majeſty plainly diſcerned that the 
King of France would in Truth give no more, 
— cauſed ſome Eſtimate to be made of the 
Cannon and Ammunition, the Value whereof, as 
J remember, was not thought to ariſe to more 
than twenty thouſand Pounds Sterling, or there- 


abouts, his Majeſty reſolved to accept what was 


offered, for which I have not heard that he hath 
ever ſince been ſorry; and his Majeſty did at 
the ſame Time reſolve, and poſitively declare, 
that all the Money which ſhould be received for 
Dunkirk; ſhould be . to and depoſited in 
the Tower of London, no Part of it applied 
to any ordinary Occaſions, but to be preſerved 
for ſome preſſing Accident, as an Inſurrection, ot 
the like, which was reaſonably enough appre- 
hended ; and I preſume it was all iſſued out in 
fuch a Manner, and at ſuch Seaſons, as his 
Majeſty found neceſſary for his moſt important 
Affairs z of the Particulars whereof I can fay 
nothing, This is all I can ſay concerning the Sale 
of Dunkirk, and of my Part in that Tranſaction: 
To which I ſhall only add, that I acted that 
Part in it which I was obliged by my Duty to do, 
in Obedience to the King's Commands z and that 
before, or in, or after the Tranſaction, I never 
received the Value of one Shilling for Reward, 
or Preſent, or any other Conſideration relatin 
to that Affair; and I believe the Treatment 
have received ſince my coming into Fraxce, is an 
unqueſtionable Evidence that bat King did never 
take himſelf to be beholden to me for that, or 
any other Service, as in Truth he never was, 


The Twelfth Article is, That 1 did unduly cauſe 
his Majeſty's Letters Patents under the Great Seal of 
England, (zo one Dr. Crowther) 4% be altered, and 
the Inrollment thereof to be unduly razed. 

When 1 firſt heard of this Charge, 1 could not 
comprehend what the Meaning ot it was, being 


moſt aſſured that I had never cauſed any Altera- 


tion to be made in any of his Majeſty's Letters 
Patents under the Great Seal, or the Inrollment 
thereof to be razed z but upon Enquiry I was in- 
formed, that Dr. Crowther, who was Chaplain to 
his Royal Highneſs the Duke of York, and had 
attended upon his Perſon during the whole Time 
that his Highneſs was beyond the Seas, upon his 
Majeſty's Return into England, had obtained 
from the King his Royal Preſentation to the Par- 
ſonage of Treddington in the County of Worceſter 
which Preſentation, according to Courſe, paſſed 
under the Great Scal of England ; that when he 
brought his Action upon the Preſentation againſt 
the Intruder, who refuſed to give him Poſſeſſion, 
and the Record was carried down to the Aſſizes 
in the Country, when the Dector's Counſel was 


to open his Title, and thereupon was to produce 


„ AS he ſaid, ne- 
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the King's Preſentation, they found, upon Pe- 
ruſal thereof, that either by Miſinformation, or 
Negligence of the Clerk, inſtead of the County 
of Morcęſter, where the Rectory was, the County 
of Warwick was inſerted; upon which Miſtake, 
the Doctor was neceſſitated to be Nonſuited : 
and thereupon he forthwith made a Journey to 
London, to adviſe with his Counſel, and the moſt 
experienced Clerks, how to recover the Misfor- 
tune that had befallen him, and that his Majeſty's 
Right might not be deſtroyed by ſuch an Over- 
ſight in the Clerk; and it ſeems he was by them 
adviſed, as the uſual Way in Caſes of that Nature, 
to Petition the King, that, in his Majeſty's Pre- 
ſence, the Preſentation might be mended, and 
Worcefter inſerted inſtead of Warwick, and that 
thereupon the Great Seal might be again affixed 
to it ;. all which was done accordingly, as in ſuch. 
CO NOS And this is all 1 know of that 
Affair. ON 


The Thirteenth Article is, That I have in an 
arbitrary Way examined and drawn into Queſtion 
divers of his Majeſty's Subjefts concerning their Lands, 
Tenements, Goods and Chattels, and Properties 
determined thereof at the Council-Table, and ftopped 
Proceedings at Law, and threatened ſome that pleaded 
the Statute of 17 Car. 1. 

I muſt here again lament my own Misfortune, 
that 1 am expoſed to publick Reproach under a 
genetal odious Charge, without inſerting any one 
Particular; to which I might make my Defence: 
I have therefore no more to. ſay, but that I am 
very innocent as to any Crime laid to my Charge 
in this Article; and I have been fo far from exa- 
mining and drawing into Queſtion any of his 
Majeſty's Subjects concerning their Lands, Tene- 
ments, Goods and Chattels, and Properties, and 
determining the ſame at the Council-Table, and 
ſtopping Proceedings at Law, that I do not know 
or believe that any one Caſe of that Nature hath 
been ever determined there, at leaſt when I have 
been preſent; I having always diſcountenanced 
all ſuch Addreſſes, - and procured all Petitions of 
that Kind to be rejected as often as they have been 
tendered ; and I take myſelf obliged to ſay, for 
the Vindication of his Majeſty's Honour and 
Juſtice, that there have not been ſo many Tears 
paſſed ſince the Erection of the Council-Table, 
with ſo little Diſturbance or Diſquiet to the Sub- 
jects concerning their Lands, Tenements, Goods 
and Chattels, and Properties, as hath been ſince 
his Majeſty's happy Return, nor hath the ordi- 
nary Courſe of Proceeding at Law been leſs 
obſtructed. 


The Fourteenth Article is, That 1 did cauſe 
Quo Warranto's to be iſſued out againſt moſt of the 
Corporations of England by Af of Parliament, to 
the Intent I might receive great Sums of Money from 
them for renewing their Charters ; which when they 
complied withal, I cauſed the ſaid Quo Warranto's 
to be diſcharged, and Proſecution thereon to ceaſe. 

I never cauſed any 2uo Warrants to iſſue out 
againſt any one Corporation in England, but by 
his Majeſty's expreſs Command, or by Order of 


the Board; which was always upon ſome Miſcar- 


riage or Miſbehaviour in the Corporation : And 

I do not remember that I ever moved the King 

inſt any particular Corporation, but that of 

— and which my Duty to his Majeſty 

obliged me to do, being intruſted by his _— 
W 
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with the Command of his Houſe and Parks there, 


and being his Majeſty's Steward of his Honour 
and Manor of Woodſtock, upon which the Bo- 


rough had always depended. His Majeſty hav- 


ing conferred that Charge upon me, I was no 
ſooner poſſeſſed of it by the Death of the late 


Earl of Lindſey, who enjoyed that Place before, 


than I received a Petition from ſeveral Inhabitants 
and Burgeſſes of the Borough of M oodſtoct, who 
complained that the Mayor and Juſtices had lately 
' procured their Charter to be renewed, without 
the Privity or Conſent of the Borough ; and that 
under Pretence of renewing it, they had procured 
many new Clauſes to be inſerted, and thereby re- 
duced much of the Government, which before 
depended upon the whole Corporation, into their 
own Hands; and had thereby likewiſe procured 
2 Piece of Ground, the Benefit whereof did for- 
merly belong to all the Burgeſſes, and was uſu- 
ally applied to the Relief of ſuch of them who 
were decayed in their Eſtates, to be now granted 
to the Mayor, and a ſelect Number of the Juſ- 
tices, and the Profits thereof to be at their Dif- 
poſal, to the great Prejudice of the Borough and 
the Inhabirants thereof. I referred this Petition 
to Mr. Juſtice Morton, who lived within four or 
five Miles of Voodſtoct, and deſired him to exa- 
mine the Truth of theſe Allegations, and to cer- 
tify- me whether the Complaints were juſt and 
reaſonable : Whereupon, he took the Pains to go 
over to the Town, and confer with the Mayor 
and Juſtices, and heard the Allegations of the 
Petitioners z and upon the whole Matter certified 
me, that he found ſeveral important Alterations 
in the new. Charter from what had been in the 
old, and ſome new Conceſſions ; and at the ſame 
Time, Sir William Fleetwood, who is Ranger of 
the Parks, certified me, that ſince the renewing 
of their Charter, the Mayor and Juſtices were 
not ſo good Neighbours to his Majeſty's Game, 
as they had formerly been, and had withdrawn 
many of thoſe Services which they had uſed to 
perform; and that when any Treſpaſſes were 
committed by thoſe of the Borough upon his 
Majeſty's Woods or Game, which happened very 
frequently, and Complaint was thereof made to 
the Mayor and Juſtices, who had the ſole Juriſ- 
diction within the Borough, there was ſo flight 
and perfunctory Examination thereof, that the 
Proſecutors were wearied out, and no Juſtice could 
be obtained. It was my Duty to inform his Ma- 
jeſty of theſe Proceedings, who was much offend- 
ed thereat, and thereupon gave Directions to his 
Attorney-General to bring a Quo Warrants, and 
to repeal that Charter which had been ſo unduly 
procured, and in which his Majeſty had been ſo 
groſly deceived and abuſed; and I believe there 
was the leſs Vigour uſed in the Proſecution of 
that Quo Warranio, becauſe the Mayor and Juſ- 
tices tor ſome Time pretended, that they would 
ſurrender the ſaid Charter, and receive a new one 
in ſuch Manner as his Majeſty thought fit, though 
they afterwards changed their Mind. And this 
is the only Charter which I gave Direction for 
the Proſecution of, to the belt of my Memory: 
Nor did | ever give Direction, upon the Receipt 
of any Money, to diſcharge any Que Warranto s, 


or cauſe the Proſecution thereupon to ceaſe ; nor 


did | ever receive the leaſt Sum of Money for the 
granting or renewing any Charter, other than 
the uſual Fees received for the ſame by the Clerk 

of the Elannaper, and accompred to the Great 
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Seal; + which Fee, as [I remember,” amounts to 
thirteen Shillings and four Pence, or there- 
abouts. . | 


The Fifteenth Article is, That I procured the 
Bills of Settlement for Ireland, and received great 
Sums of Money for: thei ſame, in a moſt corrupt and 
unlawful Manner... f. 1 Kit $19 

I do confeſs, if I have received the leaſt Sum 
of Money for or upon the paſſing any Bills for 
the Settlement of Ireland, IJ have done the fame 
in a moſt corrupt and unlawful Manner; nor in- 
deed have I been more ſollicitous in procuring 
any of the ſaid Bills to paſs, or been more con- 
cerned in or for the paſſing them (except for his 
Majeſty's Service, and the Publick Peace) than 
any other Counſellor preſent at thoſe Debates 
hath been; but becauſe this Afperſion upon my 
Honour and my Honeſty hath; been by ſo much 
Induſtry contrived by ſome Men, who very well 
know my Innocence in that Particular, and may 
yet haue gained Credit with many upon the Con- 
hdence-ot bold Reporters; Ido not know a 
better Way for my own intire Vindication; than 
to ſet down an intire Relation of all that hath 
paſſed by my Hand, or with my Privity, with 
reference to Ireland; ſince the Time ef his Ma- 
jeſty's happy Return into England, When his 
Majeſty found, at his coming to Whitehall, ſeve- 
ral Perſons of Honour and Quality deputed from 
Ireland, to tender the humble Duty, Obedience, 
and Submiſſion of that Kingdom to his Majeſty's 
Government and Subjection; the preſent Govern- 
ment of Ireland, at that Time, being executed in 
a Military Way, by thoſe who had the Command 
of that Part ot the Army, which, upon the Re- 
volution in England, had declared their Purpoſe 
and Reſolution to return to his Majeſty's Obe- 
dience; and there could not be too much Expe- 
dition uſed in ſettling it under thoſe; Laws, .and 
that Form of Government it had been formerly 
accuſtomed | to. Every body remembers the 
Multiplicity of Bulineſs the King was incumbent 
to at that Time, being to reduce his three 
Kingdoms to that old Order and Form of Go- 
vernment which they might in Juſtice require, and 
which for ſo many Years had, by the Confuſion 
of the late Civil War, been diſcontinued ; and 
therefore it will not be much wondered at, that 
the Settlement of Jreland did not proceed with 
that Expedition as the diſtracted Intereſts of that 
Kingdom did require, | | 

Within few Days after the King's Arrival at 
Whitehall, the Commiſſioners or Deputies from 
Ireland (tor I know not under what other Name 
or Title to mention them) taking Notice of the 
Truſt the King then repoſed in me, (a greater 
Truſt, God and the King well know, than I was 
in any Degree ambitious of) addreſſed themſelves 
to me, deſiring that I would receive from them 
an Information of the preſent State and Condition 
of that Kingdom; which his Majeſty had like- 
wiſe commanded them to impart to me; and that 
I would aſſiſt them in procuring his Majeſty's 
Favour, that as little Time might be loſt as was 
poſſible, in endeayouring to ſettle and compoſe the 
diſtracted Condition of that Kingdom: And 
upon Conference with them, I quickly found that 
it was in a diſtracted Condition indeed; ſo hope-. 
leſly diſtracted, that I could not comprehend any 
practicable Way to compoſe it. I here had been 


an Act of Parliament made in the Beginning of. 
the 
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the Rebellion for the Encouragement of Adven- 


turers; that was, to encourage all Perſons to 
bring in Money for the carrying on the War, 
upon the Afſurance of having a Recompence for 
their Money out of the forfeited Lands of thoſe 
who were or ſhould be in Rebellion, according 
to an Eſtimate of the Values by the ſaid Act of 
Parliament; in which, for their better Security, 
there was likewiſe a Clauſe, that his Majeſty 
ſhould not grant a Pardon to any of thoſe Rebels : 
And upon this Invitation many honourable Per- 
ſons, and others, had brought in great Sums of 


Money for the carrying on that War, upon the 


Security aforeſaid. But the Rebellion ſhortly 
breaking out in England, the Perſons in Power 
in both Houſes quickly violated that whole Act, 
by taking the Monies raiſed, and lent for the 
Service of Ireland, without, and contrary to the 
Conſent of thoſe who lent it, and applying it for 
the Support of the Rebellion in England; and 
employed thoſe Regiments of Horſe and Foot, 
who were levied for Ireland, to ſerve againſt the 
King, under the Command of my Lord of E/- 
ſex, and who did ſerve under his Command, at 
the Battle of Edge-Hill ; where ſome of them, 
out of the Deteſtation of being ſo betrayed into 
Rebellion, quitted my Lord E his Army, and 
went over to the King. The Service of Ireland 
being thus neglected, and to ſuch a Degree that 
the Rebels x increaſed in Number and in 
Strength, many Perſons of Honour in that Na- 
tion, who had contained themſelves within their 
Obedience, and were in no Degree privy to the 
firſt Inſurrection and breaking out into Rebellion, 
found it now neceſſary for their own Preſervation, 
to ſecure themſelves in thoſe Towns and Places 
which were poſſeſſed by the Rebels, and ſo joined 
with them in their Counſels; yet making all 
the Profeſſions of Duty to the King, and of 
an impatient Deſire to return to their Subjection; 
which many of them made good afterwards upon 
the firſt Opportunity. By this means the Rebels 
in Ireland advanced every Day in Power, and had 
ſeveral Armies in the ſeveral Provinces of the 
Kingdom, much ſuperior in Power to the Exgliſb 
Forces, whilſt they were every Day diminiſhed 
by their want of Victuals, want of Cloaths, and 
want of Pay, which the Parliament neglected to 
ſupply them with, and the King could not. His 
late Majeſty, after above a Year's Time that the 
Rebellion in England had been proſecuted againſt 
him, notwithſtanding all Overtures of Accom- 
modation, found it neceſſary to make a Ceſſation 
in Ireland; which was after ſome Years tranſact- 
ed into a Peace, which though it was quickly af- 
terwards moſt wickedly and perfidiouſly broken 
by the Iriſb to their own Deſtruction, yet many 
principal Perſons of Honour and good Fortune 
adhered afterwards conſtantly to the King, with- 
out ever ſwerving from their Allegiance ;z and 
ſuch Men believed the full Benefit of that Peace, 
in being reſtored to their Eſtates which did in 
Juſtice belong to them, and expected the ſame 
accordingly. 

After the Murder of his late Majeſty, the 
King that now is receiving an Addreſs from his 
Roman Catholick Subjects in Ireland, with great 
Acknowledgments of their paſt Crimes and Er- 
rors, and of ample Profeſſions of their Duty and 


Obedience for the Time to come, during the 
Time of his being in France, I ſeat the Lord Mar- 
quis of Ormond into Ireland as his Lieutenant of 
Vor. VIII. 
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that Kingdom, and with Authority to make ſuch 
Conceſſions to his Roman Catbolict Subjects as 
might unite them to his Obedience; and that 
thereby ſuch an Union might likewiſe be made 
between his Exgliſb and Iriſb Subjects (the Lord 
Inchiquin having reduced the whole Province of 
Munſter, and the Army, and Garriſons thereof, 
to make Profeſſion of Fidelity to their King,) 
that Dublin might quickly be recovered, which 
was the only conſiderable Place that then con- 
tinued in Rebellion, and in which there were very 
many, of known Affections to the King, who 
would quickly have rendered that City to the 
Lord Lieutenant, if a great Supply from the Par- 
liament, immediately after the Murder of the 
late King, had not unhappily arrived the very 
Day or Two before the Marquis of Ormond 
marched with his Army to recover Dublin; and 
within very few Weeks after, Cromwell himſelf _ 
landed there with a great Army of Horſe and 
Foot, and all Proviſions neceſſary for the Sup- 
port and Maintenance of it. 

It is not · neceſſary in this Place, and upon this 
Occaſion, to mention what befel that unhappy 
Kingdom after CromwelPs Arrival there; the 
quick and ſpeedy Reduction of Towns and Gar- 
riſons, the diſſolving and diſmiſſing of the Troops 
and Army under the Command of the Lord 
Lieutenant, and he being forced to withdraw 
himſelf out of the Kingdom, and to return into 
France; which, although it proceeded from the 
miſerable and fooliſh Jealouſies of the Trib, and 
then from their Treachery and Perfidiouſnels, 
yet thoſe Crimes did not cover the whole Nation, 
yet there remained ſtill very many Perſons of 
Honour and Quality, who never after were faulty 
to his Majeſty, and therefore expected the Bene- 
fit of the laſt Peace, likewiſe confirmed by his 
IAajeſty that now is, as of Juſtice belonging to 
them; and many of this Condition (ſome where- 
of had never been in Arms againſt the Crown, 
but had faithfully ſerved in his Majeſty's Arm 
in England during the whole Rebellion) tranſ- 
ported themſelves to his Majeſty beyond the Seas, 
and many others were taken and put to Death in 
Ireland. 

After all Oppoſition to the Parliament was to- 
tally ſuppreſſed in Ireland, and the Kingdom en- 
tirely at their Devotion, they began then to think 
of executing the Act of Parliament of the Seven- 


teenth Year of the late King, for Satisfaction of 


the Adventurers: But as they had from the Be- 
ginning violated that Act, by the miſapplying 


the Men and the Money, as aforeſaid ; fo they 


now preferred the gratifying and rewarding, and 
paying the Arrears due to the Officers and Sol- 
diers, by aſſigning them liberal Proportions of 
the Lands which they called forfeited, before 


they did any thing for Satisfaction of the Adven- 


turers, except ſuch only who for ſome other Me- 
rit or Intereſt had a Title to their Favour; and 
amongſt the forfeited Lands they reckoned all 
that which belonged to the Church, to the Mar- 
quis of Ormond, the Lord Inchiquin, and all thoſe 
who had adhered to the King, and conſtantly 
oppoſed the Rebels there, as Part, and diſtributed 
the ſame accordingly. So that at this Time, when 
the Commiſſioners for that Kingdom attended 
his Majeſty, the Officers and Soldiers of the 
Army, and ſome Adventurers, were and had 
been in quiet Poſſeſſion for many Years of all the 
Church-Lands, of all the Marquis of Ormond's 

5 M Lands, 
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Lands, and the Lands of all other his Majeſty's 
faithful Friends and Servants ; and yet there re- 
mained a general Complaint amongſt the Adven- 
turers, that they were in no degree ſatisfied what 
was due to them upon their Adventures by the 
Act of Parliament, and deſired the King that 
they might receive what was their Due. 

Cromwell had not exerciſed ſuch a Severity as 
to eradicate the whole 1ri/þ Nation; but had tranſ- 
planted them with ſo great Rigour out of the 
other Provinces into the Province of Conongbt, 
that there was ſcarce left one Jriſb Family out of 
Conoug bt, where the Uſurper had aſſign'd them ſe- 

verally ſuch Proportions as he thought Recom- 
pence enough for the ſmall Poſſeſſions he had for- 
merly allowed them out of their own Eſtates, in 
thoſe Places where their Fortunes had lain: And 
to this Tranſplantation they had been forced to 
ive their Conſent, having had nothing in their 
lection but either to accept theſe Aſſignations, or 
to have nothing to live upon in any other Place. 
But now, upon Fis Majeſty's Return, as well thoſe 
Men who had been tranſplanted thither out of 
other Provinces, as thoſe upon whoſe Lands the 
other were tranſplanted as forfeited to the State, 
were now Suitors to the King, that every one 
might be reſtored to his own ;z and that their paſt 
Crimes might be expiated by the extreme Suffer- 
ings they had ſuſtained for many Years ; and that 
thoſe Men who had been as deep in Rebellion as 
themſclves, and continued much longer, and 
proſpered better in it, might not be gratified and 
rewarded with their Eſtates and Fortunes. 
Many Perſons of Honour and Reputation, as 
is ſaid before, had repaired to the King whilſt he 
was beyond the Seas, and followed and attended 
him there; many Regiments had been raiſed and 
tranſported with the Conſent and Approbation 
of Cromwell, for the Service of the two Crowns 
of France and Spain; and many of thoſe Officers 
had ſerved his Majeſty from the Beginning, and 
had never been in Rebellion, and upon his Maje- 
ſty's Command, when he was in Flanders, brought 
their Regiments over thither to ſerve as he ſhould 
direct: And as the King had kept Intelligence 
always with many of his well affected Subjects 
in England, and in Scotland, ſo he had likewiſe 
done with ſome in Ireland, to the End that they 
might be ready to make uſe of the firſt Oppor- 
tunity that ſhould be offered, by any Diviſions in 


the Army, or other Conjunctures, to join with. 


thoſe who were moſt forward to advance the 
King's Reſtitution z which many conſiderable Men 
there had promiſed to do, and in ſuch Seaſons could 
have rendered themſelves very uſeful; and all 
theſe Men had ſome Pretence to the King's 
Favour, and an Expectation to be reſtored, at 
leaſt, to ſome Part of their Eſtates. 
This was the perplexed Eſtate of that King- 
dom when the King returned into England, and 
when theſe Commiſſioners attended upon his Ma- 
jeſty, and conferred with me; when J proteſted 
to them that there were ſo many Intricacies in 
-the Buſineſs, and the whole Kingdom involved 
in ſo many contradiftory Titles and Intereſts, 
that I knew not what Counſel to give, or what 
to propoſe ; but that I would in publick Council 
ive the beſt Advice and Aſſiſtance I could for 
. ſettling that Kingdom, when they ſhould 
make any ſuch Propoſitions to his Majeſty as 
were practicable. That which was firſt to be 
done, and which could only make all other Ex- 


pedients to be practicable, was the ſettling the 
Government in ſuch a Form, and by ſuch Kules, 
as the Kingdom had been accuſtomed to before 
the Troubles; and that the Courſe and Courts 
of Juſtice might be opened. Then the Com- 
miſſioners themſelves propoſed, as the firft Work 
incumbent upon his Majeſty, in Piety, Honour 
and Juſtice, that all ſuch to whom*the Lands of 
the Church, the Lands of the Marquis of Or. 
mond, and of all his Majeſty's Friends who had 
been faithful to him, ſhould be forthwith removed, 
that the right Owners might immediately be puc 
in Poſſeſſion of what in R ght belonged to them; 
which was the more eaſily to be done, becauſe 
much of thoſe Lands remained undiſpoſed of, and 
reſerved for Cromwell himſelf, and much of the 
reſt had been aſſigned to thoſe Officers who had 
been the King's Murtherers; and fo thoſe Lands 
were free from all other Title or Pretence, bur 
what the King himſelf could make to them. Bur 
then there was ſome Caution and Order to be ob- 
ſerved; firſt, to aſſign other Recompence to ſuch 
who were poſſeſſed (how erroneouſly ſoever) of 
any Lands, either as Adventurers upon the 
Statute, or as Soldiers, for the juſt Arrears of 
their Pay; and his Majeſty had declared before 
his coming into England, that there ſhould be 
Satisfaction given to all ſuch Perſons ; and the 
Truth is, the whole Kingdom of Ireland was at 
that Time fo much poſſeſſed by the Adventurers 
and Soldiers, that it was thought very neceſſary 
in Point of Prudence to remove none out of Pot- 
ſeſſion of what had been formerly aſſigned to 
them, and according to the Rules of that Time, 
until ſome other Lands were aſſigned to them; 
which was not difficult to be done. Then the 
Commiſſioners, diſcerning how much his Majeſty 
was concerned for many of thoſe who had ſerved 
him beyond the Seas, and for others who claimed 
the Benefit of the firſt and ſecond Treaty, un- 
derrook that his Majeſty ſhould not be preſſed in 
any af thoſe Particulars, but that all ſuch Perſons 
ſhould be preſerved, and their Eſtates ſecured ; 
and thereupon a Preamble was prepared, contain- 
ing "thoſe Proviſions which were approved by the 
Commiſhoners, who undertook to have ſuch a 
Bill tranſmitted as might be the Foundation for a 
good Settlement, and in which his Majeſty might 

make ſuch Alterations as he did think fit. 
There were more Difficulties appeared in ſet- 
tling tie Government than were at firſt appre- 
hended ; and nothing was ſo neceſſary 2s ſending 
over the King's Commiſſion, which might deter- 
mine all other Authorities of Committees and 
Officers, in which Men had been inveſted by a 
Common. Conſent, or rather by the Prevalence 
of a Party, which already grew into Factions 
and Conteſtations. The General, who had con- 
tributed ſo much to the King's Reſtoration, and 
appeared very zealous for the Advancement of 
his Service, had been by the Parliament and 
Council of State (as they called them) declared 
and created General of all the Forces in the Three 
Kingdoms; and fo his Orders had been obeyed, 
as well in Scotland and Ireland, as in England, 
before his Majeſty's Return; and the King did 
not think fit in any degree to leſſen his Trutt and 
Authority, nor had the General any Inclinaticn 
to part with his Power in Ireland, where he had 
procured a great Eſtate, and could beft ſecure it 
under his own Authority; and yet he reſolved 
not to go thither, and indeed his Preſence w_ 
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about the King was thought very neceſſary. 
Hereupon, the King declared that he would 
make the Lord Robarts Deputy of Ireland; who 
was willing to receive that Charge, knowing at 
the ſame Time, that the Duke of Albemarle was 
to continue Lieutenant of that Kingdom. But 
there quickly aroſe ſuch Differences between the 
General and the Lord Robarts, about the draw- 
ing their Commiſſions, the latter being ſo ſcru- 
pulous and nice in having the leaſt Dependance 
upon the General, though Lord Lieutenant; and 
his Pride and Moroſity was ſuch towards the 
Commiſſioners of Ireland, that they withdrew 
themſelves from giving him further Attendance 
and Information; ſo that his Majeſty quickly 
diſcerned, that though he was a Man of great 
Parts and Knowledge, yet his Nature and Tem- 

r was not fit for that Employment, and there- 

re reſolved for the preſent to put the Govern- 
ment into the Hands of three Lords Juſtices, 
the Lord Chancellor of that Kingdom, the Earl 
of Montrotb, and the Earl of Orrery, who might 
begin to reduce the Government into ſome Order, 
until his Majeſty could take a further Reſolution 
for the Eſtabliſhment of it. 

As ſoon as a Bill was tranſmitted, according 
to the uſual Courſe, to his Majeſty, for the 
Settlement of Ireland, with ſuch a Preamble as is 


before mentioned, though the Body of the Bill - 


did not in Truth correſpond with it; his Maje- 
ſty gave Direction, that it ſhould be ſhewed and 
expoſed to thoſe of the ſeveral Intereſts, even to 
the Iriſþ themſelves, who were the moſt like to 
receive Prejudice from it: And after a ſufficient 
Time allowed for every Man's Conſideration, his 
Majeſty appointed a Time to have it read at the 
Board, and to hear what Objections could be 
made againſt ir. The great Debate then was 
upon the -Pretences of the Jriſp, who appeared 
with marvellous Confidence, and complained, 
that by that Act then prepared, and under Con- 
fideration, the whole [ri Nation would be ex- 
tirpated, all their Eſtates being thereby taken 
from them. As the preſent Government in Jre- 
land, which had declared for the King, had ſent 


over Commiſſioners or Deputies to attend his 


Majeſty, and know his Pleaſure, as is mentioned 
before; ſo the Body of Adventurers had like- 
wiſe choſen ſome Perſons to preſent their Griev- 
ances and Deſires: and the Irifþ, under the 
Names of the Roman Catbolicts of Ireland, had 
likewiſe choſen others to appear on their Behalf, 
whereof ſome were Lawyers and Men of good 
Parts, who well knew all the Tranſactions in 
Ireland from the Beginning of the Rebellion, 
throughout all the Changes of Government : The 
chiefelt Arguments they urged for themſelves 
were, Firſt, their long and great Sufferings ; the 
I. oſs of their Eſtates for Five or Six and Twenty 
Years; the waſting and ſpending of the whole 
Nation in Battles, and in Tranſportation of Men 
into the Parts beyond the Seas ; whither, as I 
remember, they reckoned above Twenty Thou- 
ſand Men to be tranſported out of that Kingdom 
in Four or Five Years; the great Numbers 
which had been executed and maſſacred after his 
Majeſty's Government had been forced from 
| hence ; the great Numbers which had periſhed 
by Famine and the Plague; thoſe two great 
Judgments having raged over the Kinzdom for 


two or three Tears; and at laſt the tranſplanting. 
the ſmall Remainder of the Nation into one Cor- 
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ner of the Province of Conought;' where yet muck 
of the Land was taken from them, which had 
been aſſigned to them with all thoſe Formalitics 
of Law which were practiſed under that Govern= 
ment. Secondly, They demanded the Benefit of 
the two Treaties of Peace; the one in the late 
King's Time, and the other confirmed by his 
Majeſty that now is; by both which they ſtand 
indemnified for all Acts done by them in the Re- 
bellion; and inſiſted upon their Innocence ſince 
that Time, and that they had purſued all Ways 
that were in their Power to manifeſt their Aﬀecti- 
on to his Majeſty, and ſo entire an Obedience to 
his Commands whilſt he was beyond the Seas, that 
they betook themſelves to, and withdrew them- 
ſelves from, the Service of France or Spain, in 
ſuch manner as his Majeſty fignified was his Plea- 
ſure they ſhould do. Thirdly, they urged, and 
forced with a little more Liberty and Indiſcretion 
than became them in that Conjuncture, the Un- 
worthineſs and Incapacity of thoſe who for ſo 
many Years had poſſeſſed themſelves of their 
Eſtates, and ſought now a Confirmation of their 
rebellious Title from his Majeſty : That their 
Rebellion had been more infamous, and of a 
greater Magnitude than that of the Jri; who 
had riſen in Arms to free themſelyes from the 
Rigour and Severity that was exerciſed upon 
them by ſome of the King's Miniſters, and for 
the Liberty of their Conſcience and Practice of 
their Religion, without having the leaſt Intention 
or Thought of withdrawing themſelves from 
his Majeſty's Obedience, or declining his Maje- 
ſty's Government : Whereas, the others had car- 
ried on an odious Rebellion againſt his Majeſty's 
Sacred Perſon, whom they had horridly murthe- 
red in the Sight of the Sun, with all imaginable 
Circumſtances of Contempt and Defiance, and as 
much as in them lay, had rooted out Monarch 
itſelf, and overturned and deſtroyed the whole 
Government of Church and State; and therefore 
that whatever Puniſhment the poor Ii had de- 
ſerved for their former Tranſgreſſions, which 
they have ſo long ſince repented of, and departed 
from the Rebellion when they had Armies and 
ſtrong Towns in their Hands, and put themſelves 
again under his Majeſty's Protection; this Part 
of the Engliſh, who were poſſeſſed of their 
Eſtates, had broken all their Obligations to God 
and the King, and ſo could not merit to be gra- 
tified with their Ruin and total Deſtruction : 
That it was too evident and notorious to the 
World, that his Majeſty's Three Kingdoms had 
been very faulty to him, and withdrawn them- 
ſelves from his Government, by which he had 
been compell'd to live in Exile ſo many Tears; 
and yet, that upon their Return to their Duty 
and Obedience, his Majeſty had been graciouſly 
pleaſed to grant a free and general Pardon, and 
Act of Indemnity, in which many were compre- 
hended who had in truth been the Contrivers and 
Fomenters of all the Miſery and Deſolation which 
had involved the Three Nations for ſo man 
Years; and therefore they hoped, that when 
his Majeſty's other Subjects (as criminal at 
leaſt as the others) were, by his Majeſty's Cle- 
mency, reſtored to their own Eſtates which t 
had torfeited, were in full Peace and Mirt 
and Joy, the poor Iriſb alone ſhould not be totally 
exempt from all his Majeſty's Grace, and left in 
Tears and Mourning and Lamentation, and be 
ſacrificed without Redemption to the _—_ 
an 
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and Cruelty of thoſe, who had not only ſpoiled 
and oppreſs d them, but had done all that was 
in their Power, and with all the Inſolency ima- 
ginable, to deſtroy his Majeſty himſelf, and his 
Poſterity, and who now return to their Obedience, 
and ſubmitted to his Government, when they 
were no longer able to oppoſe it; nor did they 
yer return to it with that Joy and Alacrity and 

eſignation as the Iriſþ did, and deſired to do: 
And ſo concluded with thoſe pathetical Appli- 
cations and Appeals to his Majeſty, as Men well 
verſed in Diſcourſes of that Nature are accuſtom'd 
to do. | 

This Diſcourſe carried on, and urged with 
more Paſſion, Vehemence and Indiſcretion, than 
was ſuitable to the Condition they were in; and 
in which, and the Exceſles of their Rhetorick, 
they had let ſall many Expreſſions very indecent 
and unwarrantable, and in ſome of them confi- 
dently excuſed, if not juſtified their firſt Entrance 
into Rebellion, (the moſt barbarous certainly, 
and unexcuſable, that any Chriſtians have been 
engaged in, in any Age, ) they irreconciled them- 
ſelves to many who had Compaſſion enough for 
them, and gave their immediate Adverſaries (who 
ſtood upon the advantage Ground) both Provo- 
cation and Opportunity to ſay many Things to 
their Reproach, which probably would elſe have 
been forborne. They enlarged upon all the odi- 
ous Circumſtances of the firſt Year's Rebellion, 
the murthering of above a Hundred Thouſand 
Perſons in cold Blood, and with all the Barbari- 
ty imaginable z which Murthers and Barbaritics 
had been always excepted from Pardon: And 
they told them, that if there were not ſome 
amongſt themſelves that then appeared, they 
were ſure there would be many found amongſt 
thoſe for whom they appeared, who would be 
found guilty of thoſe odious Crimes, which were 
excluded from any Benefit by thoſe Treaties. 
And ſo that firſt Agitation before his Majeſty 
vented itſelf in ſo much Bitterneſs and Animoſity 
on both Sides, that his Majeſty thought it beſt 
to conclude it with ſuch Reprehenſions and Ani- 
madverſions, as might diſpoſe them to a better 


= 


Temper when they ſhould be next admitted to his 


Majelty's Preſence. 

At their next Attendance upon his Majeſty, 
which was within few Days after, the Commiſſi- 
oners for the Proteſtants, taking Notice of what 
the other Party had alledged for their Defence ; 
the Pretence they had to the two Acts of Pacifi- 
cation; and their extolling their own Innocence 
from that Time; and their great Affection for 
his Majeſty's Service; declared, that whatever 
legal Title the Adventurers had to the Lands 
they were in Poſſeſſion of, many of whom had al- 
ways faithfully ſerved the King; yet they would 
be content, that all thoſe who had in Truth pre- 
ſerved their Integrity towards his Majeſty from 
the Time of either or both the Pacifications, and 
not ſwerved afterwards from their Allegiance, 
ſhould partake of his Majeſty's Grace, and Royal 
Bounty, in ſuch a Manner, and to ſuch a De- 
gree, as his Majeſty thought fit to exerciſe towards 
them : But they were confident they ſhould make 
it appear, that their Pretences to that Grace and 
Favour were not founded upon any reaſonable 
Title; that they had never conſented to any 

one Act of Pacification, to which the Indemnity 
had been annexed, which they had not violated 
and broken within Ten Days after, and then re- 
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turned to all their Acts of Diſloyalty and Re- 
bellion; that after the firſt Act of Pacification, 
ratified by the laſt King, in very few Days after 
they treated the Herald, his Majeſty's Officer, 
who came to proclaim that Peace, with all man- 
ner of Indignity, tearing his Coat of Arms (the 
King's Arms) from oft his Back, and beat and 
wounded him ſo, that he was hardly reſcued from 
the Loſs of his Life; that about the ſame time 
they endeavoured to ſurpriſe and murther the 
Lord Lieutenant, and purſued him to Dublin, 
which they forthwith beſieged with their Army, 
under the Command of that General who had 
ſigned the Peace; they impriſoned their Com- 
miſſioners who were authorized by them, for con- 
ſenting to thoſe Articles which themſelves had 
confirm'd, and ſo proſecuted the War with as 
much Aſperity as ever; and refuſed to give that 
Aid and A Tiſtance they were obliged to, for the 
Recovery and Reſtoration of his late Majeſty, 
who was then in Priſon at the Iſle of Wight ; the 
Promiſe and Expectation of which Supply and 
Aſſiſtance, was the ſole Ground and Conſideration 
of that Treaty, and of the Conceſſions therein 
made to them ; that they thereupon renounced 
their Obedience to his Majeſty, and put them- 
ſelves under the Protection and Diſpoſal of Ri- 
nucceni, the Pope's Nuncio, whom they made 
their Generaliſſimo of all their Armies, their Ad- 
miral at Sea, and to preſide in all their Councils. 
After their Diviſions amongſt themſelves, and the 
Burthen of the Tyranny they ſuffered under, had 
diſpoſed them to petition this King, who was 
then in France, to receive them into his Pro- 
tection, and to ſend the Marquis of Ormond over 
again into Ireland to command them; and his 
Majeſty was ſo far prevailed with, as to ſend the 
Marquis of Ormond into Mu»ſter, with ſuch a 
Supply of Arms and Ammunition as he could 
procure z where the Lord Inchiquin, Lord Pre- 
lident of that Province, with the Proteſtant Ar- 
my, received and joined with him; and ſhortly 
after, the Confederate riß made that ſecond 
Treaty of Pacification, ot which they now like- 
wiſe demanded the Benefit : But that it is noto- 
riouſly known, that they no ſooner made that 
Treaty than they broke it, in not bringing in 
thoſe Supplies of Men and Money which they 
were obliged to do, and the want whereof ex- 
poſed the Lord Lieutenant to many Difficulties ; 
and he had no ſooner undergone the firſt Misfor- 
tune before Dublin, than they withdrew from 
taking any further Care of the Kingdom, raiſed 
Scandals upon and Jealoulies of the whole Body 
of the Engli/b; who, being ſo provoked, would 
no longer venture themſelves in any Action cr 
Conjunction with the Irib. They cauſcd an Aſ- 
ſembly or Convention of the Clergy to meet with- 
out the Lord Lieutenant's Authority, and put 
the Government of all Things into their Hands ; 
who, in a ſhort Time, improved the Jealouſy in 
the Minds of the People towards the tew Prote- 
ſtants who yet remained in the Army, and who 
had ſerved the King with all imaginable Courage 
and Fidelity, from the very firſt Hour of the 
Rebellion in che Three Kingdoms, to that de- 


gree, that the Marquis was even compell'd to 


diſcharge his own Troop of Guards of Horſe, 
conliſting of ſuch Oicers and Gentlemen as are 
mentioned before; and to truſt himſelf, and all 
the remaining Towns and Garriſons, to the Fi- 

delity of the /riþ; proteſting, that upon ſuch a a 


Con- 


Confidence the whole Nation would be united, 
as one Man, to his Majeſty's Service, under the 
Command of the ſaid Marquis: But they had no 
ſooner received Satisfaction in that Particular, 
(which was not in the Marquis's Power to refuſe 
to give them) but that they raiſed ſeveral Calum- 
nies againſt the Marquis himſelf, and declaimed 
againſt his Religion, and inhibited the People 
upon Pain of Excommunication, not to ſubmit 
to this or that Order enjoined by the Marquis ; 
and upon the Matter, inhibited any Obedience 
they paid to him: Inſtead of raiſing new Forces, 
thoſe. that were raiſed run from their Colours and 
diſperſcd themſelves; they who were truſted with 
the keeping of Towns and Forts, either gave 
them up by Treachery to Cromwell, or loſt them 
through Cowardice to him upon very feeble At- 
tacks : Their Great General Owen O Neile had 
made a formal Contract and Stipulation with the 
Parliament ; and in the End, when they had di- 
veſted the Marquis of all Power to oppoſe the 
Enemy, and gave him great Cauſe to believe his 


Perſon to be in great Danger to be betray'd, and 


delivet'd up to the Enemy, they vouchſafed to 
petition him to depart out of the Kingdom, which 
they could eaſily compel him to do; and that he 
would leave his Majeſty's Authority in the Hands 
of one of his Majeſty's Roman Catholick Subjects, 
to whom they promiſed to ſubmit with the moſt 
punctual Obedience. Whereupon the Marquis 
finding that he could not unite them in any one 
Action worthy of the Duty of good Subjects, or 
of prudent Men towards their own Preſervation ; 
and fo, that his Reſidence amongſt them longer 
could in no degree contribute to his Majeſty's 
Service or Honour ; and that they would make ir 
be believed, that if he would have committed the 
Command into the Hands of a Roman Catholick, 
they would have been able to. have preſerved thoſe 
Towns which till remained in their Poſſeſſion, 
which were Limerick and Galloway, and ſome 
other Places of leſs Importance; and likewiſe 
by degrees recover from the Fnemy what had 
been loſt; which was very poſſible for them to 
have done, having great Bodies of Men to 
perform any Enterpriſe, and ſome good Officers 
to lead them, if they would have been obedient 
to any Command : Whereupon the Marquis had 
reſolved to .gratify them, in placing the Com- 
mand in ſuch a Perſon's Hand, whoſe Zeal for 
the Catholick Religion was unqueſtionable, and 
whoſe Fidelity to the King, and entire Affection, 
was unblemiſhed; and ſo made Choice of the 
Marquis of Clanrickard, a Name, though of an 
Envliſþ Extraction, had for ſo many Hundred 
Years reſided in that Kingdom, and had the 
greateſt Fortune amongſt them, that he had the 
Reputation of being of the beſt Family of the 
Iriſh, and whoſe Family had, in all former Re- 
bellions, as well as in this, preſerved their Loyalty 
unſpotted to the Crown, The Roman Catbolicts 
of all kinds pretended at leaſt a wonderful Joy 
at this Election, acknowledged it a great Obli- 
gation to the Lord Lieutenant for making it, and 
applied themſelves to the other with all Proteſta- 
tions of Duty and Submiſſion, to induce him to 

accept the Charge, who indeed knew them too 
well to be willing to truſt them ; yet upon the 
Marquis of Ormond's earneſt and folemn Intreaty, 
and out of his great Zeal for his Majeſty's- Ser- 
vice, and to ſupport his Government there, until 
his Majeſty could procure other Supplies, or 
Vor. VIII. | 
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give better Orders for the doing it, he was con- 
tented to receive ſuch Commiſſions from the Lord 
Lieutenant, as were neceſſary for the Execution 
of that Command, and Preſervation of the Go- 
vernment. Upon which, the Marquis of Ormend 
embarked himſelf, with ſome few Friends and 
Servants, upon a little Pink that was bound for 
France, where he arrived ſafely about the Time 
that his Majeſty tranſported himſelf thither, after 
his miraculous Eſcape from Worceſter. 

The Lord Lieutenant was no ſooner gone, but 
that the Marquis of Clanrictard, the new Lord 
Deputy, found himſelf no better treated than the 
Lord of Ormond had been : That Part of the 
Clergy which had continually oppoſed the Lord 
Lieutenant for being a Proteſtant, were now as 
little ſatisfied with the Deputy's Religion, and as 
violently oppoſed all his Deſires, and violated 
their own Promiſes, and quickly made it evident, 
that his Affection and Loyalty to the King was 
that which they diſliked, and a Crime that could 
not be weighed down by the undoubted Sincerity 
of his Religion. They enter'd into ſecret Cor- 
reſpondence with the Enemy, and Conſpiracies 
between themſelves ; and though there were ſome 
Perſons of Honour and Quality with the Deputy, 
who were very faithful to him and to the King, 

et there were ſo many about him of another Al- 
his that all his Councils, Reſolutions, and De- 
ſigns were ſoon enough diſcovered to the Enemy 
to be prevented ; and though ſome of the Let- 
ters were intercepted, and the Perſons diſcover'd 
who gave the er Arup he had not Power 
enough to bring them to Juſtice ; but being com- 
monly Friars and Clergymen, the Privilege 
the Church was preſently inſiſted upon, and ſo 
they were reſcued from the ſecular Proſecution 
till their Eſcape was contrived. That perfidious 
and treacherous Party had ſo great an Intereſt in 
all the Towns, Forts, and Garriſons, which yet 
rretended to be ſubject to the Deputy, that all 
his Orders were ſtill contradicted or neglected; 
and the Enemy no ſooner appear'd before any 
Place, but ſome Faction in the Town cauſed it to 
be deliver'd up and render'd. Nor could this 
fatal Sottiſhneſs be reform'd even by the Severity 
and Rigour which the Enghib exerciſed upon 
them; who, by the wonderful Judgment of God 
Almighty, always executed thoſe Men who put 
themſelves and the Towns into their Hands, 
finding them to have had ſome barbarous Part in 
the foul Murders which had been.committed in 
the Beginning of the Rebellion, and who had 
been, by all the Acts of Grace granted by the 
ſeveral Powers, ſtill reſerved for Juſtice : And of 
this kind there were ſo many Inſtances in and 
about Limerick and Gall:way, that they deſerved 
to be collected and mention'd in a Diſcourſe by 
itſelf, to obſerve and magnify the wonderful Pro- 
vidence of God Almighty, in bringing heinous 
Crimes to Light and Puniſhment in this World, 
by Means unapprehended by the Guilty; inſo- 
much, as there was ſcarce a Perſon of the Clergy 
or Laity, who had had a ſingle Hand in the con- 
triving and fomenting the firſt Rebellion, and in 
the Perpetration of thoſe horrible Murders, who 
had obſtructed all Overtures towards Peace, and 
cauſed Peace to be broken as ſoon as made; who 
had adhered to the Nuncio, ,and endeavoured 
moſt maliciouſly to exclude the King and his 
Royal Poſterity from the Dominions of Ireland; 
1 fay,' there was ſcarce a Man very notorious, 
5 N and 
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and eminent in Tranſgreſſions of this kind, who 
did not by ſome Act of Treachery firſt endea- 
vour to merit from the Engliſh, and by that or 
by ſome other means fell into their Hands, and 
were by them publickly and reproachfully exe- 
cuted and put to Death, 

This being the ſad Condition the Lord Deputy 
was in, and the Iriſ Party having without his 
Leave, and againſt his expreſs Command, taken 


upon them to ſend Meſſengers into Flanders, to 
deſire the Duke of Lorrain to take them into his 


Protection, offering to deliver ſeveral important 
Places and Sea-IJ owns into his Poſſeſſion, and 
to become his Subjects; upon which Invitation 
the Duke ſent over an Ambaſſador and a good 
Sum of Money for their preſent Relief; the De- 
puty was in a ſhort time reduced to thoſe Straits, 
that he durſt not remain in any Town, nor even 
in his own Houſe for three Days together, but 
was forced for his Security to ſnift from Place to 
Place, and fometimes to lodge in the Woods and 
Fields in cold and wet Nights, by which he con- 
tracted thoſe Infirmities and Diſeaſes which 
ſhortly after brought him to his Grave; and in 
the end, he was compelled to accept a Paſs from 
the Engliſb, who had a Reverence to his Perſon 
and unſpotted Reputation, to ttanſport himſelf 
into England, where his Wife and Family were, 
and where he died before he could procure means 
to carry himſelf to the King, which he always 
intended to do. 

When the Exgliſʒ Commiſſioners had enlarged 
themſelves with ſome Commotion in this Narra- 
tion and Diſcourſe, they again provoked the Jriſb 
Commiſſioners to nominate one Perſon amongſt 
themſelves, or thoſe for whom they appeared, 
who they believed could in Juſtice demand his 
Majeſty's Favour; and if they could not make 
it evidently appear, that he had ſorfeited all his 
Title to Pardon after the Treaties, and that he 
had again been as faulty to the King as before, 
they would be very willing he ſhould be made 
the Object of the King's Grace and Bounty, and 
be reſtored to his Eſtate. And then applying 
themſelves to his Majefty, with great Duty and 
Submiſſion, they concluded, that if any Perſons 
had, by their ſubſequent or ſecret Services, or 
by their Attendance upon his Majeſty, rendered 
themſelves grateful to him, and worthy of his 
Royal Favour, they were very —_— that his 
Majeſty ſhould reſtore all, or any of them to 
their Honours and Eſtates, in ſuch manner as his 
Majeſty in his Wiſdom ſhould think fit, and 
againſt all Impediments whatſoever, And here- 
upon ſeveral Acts of Parliament were paſſed, for 
the Indemnity and the reſtoring ſeveral Perſons 
of Honour and Intereſt to their Eſtates ; who 
either in Juſtice could require the ſame, as having 
been always faithful to the Crown, and ſuffered 
with it and for it; or who had ſo manifeſted their 
Affection and Duty for his Majeſty, that he 
thought fir in that Conſideration to-wipe out the 
Memory of whatſoever had been formerly done 
amiſs: And by this means many were in a ſhort 
time put into a full Poſſeſſion of their Eſtates, to 
which they could make a good Pretence at the 
Time when the Rebellion begun. 

The Conſideration and Debate about the Set- 
tlement of Ireland, upon the Bill propoſed, took 
up very many Days, his Majeſty being always 
preſent, and in which there aroſe every Day new 
Difficulties. It appeared plainly enough, that 
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the Guilt was ſo general, that if the Letter of 
the Act of Parliament of the Seventeenth Year of 
the late King were ſtrictly purſued, almoſt an 
Extirpation of the whole Nation would follow, 
and which at beſt would be very miſerable, 
Then the Tranſplantation into Conought had been 
acted, and finiſhed ſo many Years before (which 
was very prudently done in Point of Govern- 
ment, in reſpect of the unſteady Humour of that 
People, and their natural Inclination to rebel, if 
the ſame had been executed by any Rules of Ju- 
ſtice) and the Soldiers and Adventurers had been 
likewiſe ſo many Years in the Poſſeſſion of their 
Lots, and had laid out ſo much Money in build- 
ing and planting, that if his Majeſty had review- 
ed all that had been done, and taken thoſe Ad- 
vantages upon former Miſcarriages and Miſappli- 
cations as in Law he might have done, the whole 
Foundations upon which all the Hopes reſted of 
preſerving that Kingdom within their Obedience 
to the Crown of England muſt have been ſhaken, 
and even diſſolved. And then the Memory ot 
the Beginning of the Rebellion in Jreland (how 
many other Rebellions ſoever had followed it, 
as bad or worſe in reſpe& of the Conſequences 
that attended them) was as freſh and as odious to 
the whole People of England, as it had been 
the firſt Year ; and the whole Nation upon the 
Matter (though there were many Perſons of it 
of great Honour and Virtue) was fallen into that 
Contempt, that they ſeemed indeed in the Eyes 
of Chriſtendom worthy of the miſerable Fate they 
were reduced to: And no doubt it was a Conſi- 
deration that reaſonably made them thought leſs 
worthy of extraordinary Favour and Compaſſion, 
that when both the other Nations had made 
many noble Attempts for redeeming their Liber- 
ty, and for the Reſtoration of his Majeſty (for 
Scotland itſelf had done much towards it) and 
his preſent Reſtoration was, by God's Bleſſing, 
and only with his Bleſſing, the ſole Effect of the 
Courage and Affection of his own Subjects; ſo 
that England and Scotland had in a great degree 
redeemed, and even undone what had betore 
been done amiſs; and his Majeſty had approved 
and ſecured thoſe Affections to them, by thoſe 
Promiſes and Conceſſions which he was in Juſtice 
obliged to perform: But the miſerable 1rjþ alone 
had no Part in the Benefit his Majeſty had re- 
ceived, nor* had God ſuffered them to be the leaſt 
Inſtruments in bringing his good Pleaſure to pals, 
or to give any Teſtimony of their Repentance 
for the Wickedneſs they had wrought, or of 
their Reſolutions to be better Subjects for the 
future; ſo that they ſeemed as a People left out 
and exempted from any Benefit from that bleſſed 
Conjuncture in his Majeſty's Reſtitution : And 
this Diſadvantage was improved towards them by 
their frequent Manifeſtation of an inveterate Ani- 
moſity againſt the Enghſþ Nation and Engliſþ 
Government ; which again was recompenced to 
them by an irreconcilable Jealouſy of all the Eng- 
liſ towards them; declaring plainly, that they 
could be no longer ſecure of any thing they had, 
or ſhould have in JTreland, than it ſhould evident- 
ly appear that it was not in the Power of the 
Triſh to take it from them; and to this Conclu- 
ſioa their preſent Confidence and Impudence 
contributed very much: And it appeared plainly 
enough, that they expected the ſame Concel- 
ſions (which the Neceſſity of that Time had 
made ft to be granted to them) in reſpeR* of 
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their Religion, and Liberty of Conſcience, as 
they called it, ſhould be now likewiſe confirmed, 
without which all other Graces would not be 
ſufficient to contain them within the Limits of 
Subjection. This State and Condition of Affairs, 
and the Temper of the People, made it very ne- 
ceſſary to the King to be very wary in diſpen- 
ſing his ordinary Favours (which his natural 
merciful Inclination prompted him to) to the 
Iriſh, and in the Alterations which Juſtice obli- 
ged him to make in that Kingdom, that the 
Manner of it ſhould make it appear, that it was 
the particular Juſtice in a particular Caſe, which 
could not be attended with a Conſequenee preju- 
dicial to any general Intereſt. 

There appeared in this Debate an Intention in 
the Soldiers and Adventurers, which was to have 
great Countenance and Approbation in the Bill 
now under Examination, to deſtroy all Intails 
and Settlements at Law upon Conſideration of 
Marriage, or any other Contracts which had been 
made before the Rebellion; nor had there been 
in the whole former Proceedings, in the Time of 
the Uſurpation, any Conſideration taken of Mort- 
gages or Debts due by Statute or Reconnizance, 
or upon any other Security; ſo that all ſuch 
Debts mult be either loſt to the Proprietors, or 
remain ſtill with the Intereſt upon the Land, 
whoſoever had enjoyed the Benefic or the Profit 
thereof : All which ſeemed very unreaſonable and 
unjuſt ; and that ſuch Eſtates ſhould remain for- 
feited by the Treaſon of the Father, who had 
been only Tenant for Life, againſt all Deſcents 
and legal Titles of innocent Children, and of 
which in all legal Attainders the Crown never 
had or could receive any Benefit. Yet, how un- 
reaſonable ſoever theſe Pretences appeared to be, 
the Rules and Directions for the Remedy there- 
of were not very eaſy ; the Engliſh declaring, 
that if ſuch Titles were preſerved and allowed 
to be good, there would not in that univerſal 
Guilt which upon the Matter comprehended and 
covered the whole ri Nation, there would not 
be one Eſtate forfeited for Treaſon, but Intails 
and other uſeful Conveyances would be forged 
to defend and ſecure the ſame; nor would there 
be Witneſſes wanting to juſtify and prove what- 
ſoever their Evidence could be applied to: And 
if thoſe I'rials were to be by the known Rules 
and Cuſtoms of the Law in Caſes of the like Na- 
ture, there was too much Reaſon to ſuſpect and 
fear that there would be little Juſtice done, ſince 
a Jury of 1; would be ſure to find againſt the 
Engl þ; and there was as much Reaſon to ap- 
2 that the Exgliſt would bring in their 

erdict againſt the /rij/b, let the Evidence on 
either Side be what it would, However, the 
King was in no degree inclined, upon any Sug- 
geſtions, to countenance ſuch a barefaced Viola- 
tion of the Law by any Declaration in the Act; 
and after many Alterations and Amendments, 
.and there remaining ſtill ſo many Difficulties and 
Intricacies, he foreſaw that all Matters were not 
yet ſo clearly ſtated, that the Settlement could be 
made by this Bill; but that ſuch Preparations 
might be made towards it, and ſuch Examina- 
tions taken, and ſom: Particulars ſettled and 
adjuſted, and what remained ſtated with more 
Clearneſs for his Majeſty's Determination, he 
paſſed the firſt Act of Parliament, and committed 
the Execution thereof to too many Commiſſio- 

ners, nominated to his Majeſty by thuſe who 
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were moſt converſant in the Affairs of Ireland ; 
none, or very few of which were known to his 
Majeſty, or to any of thoſe who had been ſo 
many Years from their Country, in their con- 
ſtant Attendance upon his Majeſty's Perſon be- 
yond the Seas. And upon this Concluſion, and 
this Diſpatch, the Commiſſioners from Ireland 
of all Kinds returned thither, the Earl of Orrery 
being one of the three Juſtices who were entruſted 
with the Government. 

After a Year ſpent in the Execution of this 
Commiſſion, there was very little done towards 
the ſettling the Kingdom ; bur, on the contrary, 
the Breaches were made wider, and fo much Paſ- 
ſion and Injuſtice ſhewed, that Complaints were 
brought to his Majeſty from all Parts of the King- 
dom, and from all Perſons in Authority. The 
Number of the Commiſſioners were ſo great, and 
their Intereſt fo different, that they made no 
Diſpatch ; very many of them were in Poſſeſſion 
of thoſe Lands which others ſued for, and bought 
the broken Titles and Pretences of others for 
inconſiderable Sums of Money, which they ſup- 
ported and made good by their own Authority 
and thoſe Men, who had their own particular 
Concernment chiefly to maintain, attended the 
Service very diligently : The few who were more 
indifferent, by having no Intereſt of their own 
at ſtake, were weary of their Attendance and, 
Expence (there being no Allowance for their 
Pains) and offended at the Partiality and Injuſtice 
they ſaw practiſed, withdrew themſelves, and 
would be no longer preſent at thoſe Tranſactions, 
which they could not regulate or reform: All 
Intereſts were equally offended and incenſed; and 
the Soldiers and Adventurers complained no leſs 
of the Corruption and Injuſtice than the r;þ did; 
ſo that the Lords Juſtices and Council found it 
neceſſary to tranſmit another Bill to his Majeſty, 
which, as I remember, they called an Explana- 
tory Bill of the former; by which they had pro- 
vided, That no Perſon who lived in Ireland, or 
had any Pretence to an Eſtate there, ſhould be 
employed as a Commiſſioner : but that his Ma- 
jeſty ſhould be deſired to ſend over a competent 
Number of well-qualified Perſons out of England 
to attend that Service; upon whom a fit Salary 
ſhould be ſettled by the. Bill, and ſuch Rules fer 
down as might direct and govern the Manner of 
their Proceedings; an Oath being likewiſe inclu- 
ded in the Bill which the Commiſſioners were to 
take for the impartial Adminiſtration of Juſtice. 
And for the Proſecution of this new tranſmitted 
Act, ſeveral Perſons were ſent over to attend, 
and inform his Majeſty and the Council upon 
any Difficulties or Scruples that might ariſe upon 
the ſeveral Claims and Pretences which were 
made. 

The ſecond Act took as much Time as the 
former ; all that had been ſaid in the former De- 
bates being again repeated, and almoſt with the 
ſame Paſſion and Impertinence; the 6 making 
large Obſervations upon the Proceedings of the 
late Commiſſioners, to juſtify thoſe Fears and 
Apprehenſions they had formerly urged. And 
there is too much Reaſon to believe, that their 
orcateſt Deſign now was rather to keep off any 
Settlement, than that they hoped to procure ſuch 
a one as they deſired ; relying more to find their 
Account from a general Diſſatisfaction, and the 
Diſtraction and Confuſion which was like to 
attend it, than from any Determination that was 
like 
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like to be given in their Favour : Which yet they 
did not deſpair of, as well by ſome Piomiſes 
their Friends at Court had made to them, upon 
great Promiſes made firſt by them, as well as for 
the Prejudice they found was generally conceived 
againſt ſome of the Soldiers, and many of the 
Adventurers, who were like to gain moſt upon 
the Diviſion. And though the 174 were in ge- 
neral Dread and Deteſtation for the Reaſons 
aforeſaid ; yet there were many particular Men, 
both of the Soldiers and Adventurers, who, in 
reſpect of many notorious and opprobrious Ac- 
tions againſt the Crown throughout their whole 
Employment, were as little ſatisfied with. this 
Revolution as any Men could be, and were ſo 
univerſally odious both in England and Ireland, 
that if the King's Juſtice could have been obſer- 
ved, and their particular Caſes ſevered from the 
reſt, without Violation of the Rule which ſecured 
the reſt; any thing that could have been done to 
their Detriment would have been grateful enough. 
However, after a very tedious Debate, his Majeſty 
being aſſured by thoſe who were thought to un- 
deritand Ireland very exactly, and, upon the Sur- 
veys which had been taken of Ireland with great 
Punctuality, undertook that there was Land 
enough to ſatisfy all the Soldiers and Adventu- 
rers, and that there would be enough lett for the 
Accommodation of the Iriſb in a liberal Propor- 
tion; and having given ſome Rules likewiſe and 
Limitations to the immoderate Pretences and 
Demands of the Soldiers and Adventurers upon 
the Dublin Ordinance, and imperfect Admea- 
ſurements, and ſome other Irregularities which 
in the Execution of the former Commiſſion they 
had indulged to themſelves, his Majeſty likewiſe 
diſpatched the ſecond Bill. 

Whilſt this ſecond Bill was under Deliberation, 
there fell out ſome Accidents which produced 
great Alterations with reference to the Affairs of 
that Kingdom: The Earl of - Montroth, who was 
one of the Juſtices, was lately dead; and it had 
been very apparent, that whilſt he was alive, the 
Difference between the three Juſtices, and their 
different Humours and Affections, had little 
advanced the ſettling the Goverament ; ſo that 
they who took the moſt impartial Survey of all 
that was done, did conclude that nothing could 
be ſo reaſonably done towards a Settlement, as 
the deputing one ſingle Perſon to exerciſe that 
Government: And the Duke of Albemarle him- 
ſelf, who had a very conſiderable Eſtate in that 
Kingdom, which made him long for a Settle- 
ment, and who had both before the King's Re- 
turn, and ever ſince, paſſionately inſiſted that 
the Duke of Ormond ſhould not be employed 
there; who likewiſe had as great an Averſion 
from the Thought of it; I fay, the General now 
had fo totally changed his Mind, that he told the 
King, that there was no Way to explicate the 
Kingdom out of thoſe Intricacies in which it was 
involved, but by ſending over a Lord Lieutenant 
thither : that he thought it not fit for his 'Maje- 
ſty's Service, that himſelf, who had the Com- 
miſſion of Lord Lieutenant, ſhould be abſent 
from his Majeſty's Perſon; and therefore that he 
was very ready and deſirous to give up his Com- 
miſſion z and that in his Judgment no body 
would be able to ſettle and compoſe the ſeveral 
Factions in that Kingdom but the Duke of Or- 
mond, which he thought would be very grateful 
to all ſorts of People; and therefore his poſitive 
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Advice was, that his Majeſty would as ſoon as 
was poſlible grant his Commiſſion of Lieutenancy 
to him, and ſend him over into Jreland; and 
both the King and the General had ſpoken with 
the Duke of Orm:nd, and prevailed with him to 
accept the Charge, before ever I heard of it; 
all of them believing that the Uncertainty of his 
being able to do the King Service, in ſo general 
a Diſunion and Jealouſy of Perſons, and Contra- 
diction of Intereſts, and the great Affection and 
Friendſhip I had for the Duke of Ormond, would 
make me diſſuade him from expoſing himſelf to 
{o hazardous an Undertaking ; which was very 
true: But his Majeſty believing that it was ve 
neceſſary for his Service, and the Duke havin 
always reſigned himſelf to his Majeſty's Diſpoſai, 
he cheartully undertook the Employment; and 
his Majeſty named and appointed Sir Richard 
Rainsford, Serjeant at Law, (ſince made one of 
the Barons of his Majeſty's Exchequer at V- 
minſter) Sir Edward Smith, one of the Benchers 
of the Middl:-Temple, (afterwards made Chief 
Juſtice of his Majeſty's Court of Common- Pleas 
in Ireland) Henry Coventry, one of his Majeſty's 
Bed-chamber, Sir Minſtan Churchill, Colonel 
Edward Cooke, Sir Edward Deering, and Sir Tho. 
Beverly, all Perſons of very good Parts and very 
clear Reputations, to be his Commiſſioners for 
the Execution of the Bill of Settlement of Jre- 
land: And with theſe, and all other Perfons who 
attended that Intereſt, the Duke of Ormond en- 
tered upon his Journey for that Kingdom about 
Fuly or Auguſt, in the Year One thouſand fix 
hundred fixty four, full four Years after the 
King's happy Return into England. And when 
Mr. Coventry ſhortly after procured his Majeſty's 
Leave to return to his Attendance upon his Per- 
ſon, Sir Allen Broderick was appointed to ſerve 
in his Place as a Commiſſioner. * 
It was ſome Months before the Commiſſioners, 
after their Arrival in Jreland, could ſettle thoſe 
Orders and Rules for their proceeding which 
were neceſſary before they appointed the People 
to attend: and it was as neceſſary that they ſhould, 
in the Order of their Proceedings, firſt proceed 
upon the Iriſb; both becauſe there ſhould be no 
Settlement of Soldiers or Adventurers in Poſſeſ- 
ſion of any Lands, before the Title of the 1rif 
was determined; and becauſe there was a Clauſe 


in the laſt Act of Parliament, that all the Jr; 


ſhould put in their Claims by ſuch a Day, and 
be determined before ſuch a Time; which Time 
might be prolonged for once by the Lord Licu- 
tenant and Council. So that the Delay for ſo 
many Months before the Commiſſioners ſat, gave 
great Argument of Complaint to the Triſh, tho? 
it could not poſſibly be avoided, in regard that 
the Commiſſioners themſelves had not been no- 
minated by the King above twenty Days before 
they began their Journey for Ireland: ſo that 
they could never ſo much as read over the Acts 
of Parliament together before they came to Dub- 
lin; and then they found ſo many difficult Clauſes 
in both Acts of Parliament, and fo contrary to 
each other, that it was no eaſy Matter to deter- 
mine how to govern themſelves in Point of Right, 
and to reduce themſelves to any Method ia their 
Proceedings: But after they had adjuſted all 
things as well as they could, they publiſhed their 
Orders in what Method they meant to proceed, 
and appointed rhe 1rif5 to put in their Claims by 
ſuch a Time, and to attend the Proſecution of 
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them accordingly. And they had no ſooner en- 
tered upon their Work, but the Engl thought 
they had begun it ſoon enough; for they heard 
every Day many of the Iriſh, who had been 
known to be the moſt forward in the firſt Begin- 
ning of the Rebellion, and the moſt malicious in 
carrying it on, declared innocent ; and Deeds of 
Settlement and Entails, which had been never 
heard of before, and which would have been pro- 
duced (as they reaſonably believed) before the 
former Commiſſioners if they had had them to 
produce, now declared good and valid; by 
which the 1ri/þ were immediately put into Poſſeſ- 
ſion of a very great Quantity of Land taken from 
the Engliſh : So that in a ſhort Time the Com- 
miſſioners had rendered themſelves as generally 
odious as the Iriſh, and were looked upon as 
Perſons corrupted for that Intereſt, which had 
every Day Succeſs almoſt in whatſoever they pre- 
tended ; and their Determinations happened to 
have the more of Prejudice upon them, becauſe 
the Commiſſioners were always divided in their 
Judgments ; and it is no Wonder that they who 
ſeemed moſt to adhere to the Exgliſb Intereſt 
were moſt eſteemed by them. The Parliament 
in Ireland was then fitting, and the Houſe of 
Commons (conſiſting of very many Members, 
who were either Soldiers or Adyenturers, or 
had the like Intereſt). was very much offended 


at the Proceedings of the Commiſſioners, made 


many Votes againſt them, and threatened them 
with their Authority and Juriſdiction ;* but the 
Commiſſioners, who well knew their own Power, 
and that there was no Appeal againſt their Judg- 
ments, proceeded ſtill in their own Method, and 
continued to receive the Claims of the [ri be- 
yond the Time that the Act of Parliament or the 
Act of State limited to them, as was generally 
underſtood ; and during their laſt eight or ten 
Days Sittings upon thoſe Claims, they paſſed 
more Judgments and Determinations than in near 
a Year before, indeed with wonderful Expedition ; 
when the Exgliſb, who were diſpoſſeſſed by thoſe 
Judgments, had not their Witneſſes ready, pre- 
ſuming that, in Point of Time thoſe Cauſes could 
not have been heard. By theſe Sentences and 
Decrees, many hundred thouſand of 'Acres were 
adjudged to the [riþ, which had been looked 
upon as unqueſtionably forfeited. This raiſed 
ſo great a Clamour, that the Exgliſb refuſed to 
yield Poſſeſſion upon the Decrees of the Com- 
miſſioners; who, by an Omiſſion in the Act of 
Parliament, were not qualified with Power 
enough to provide for the Execution of their 
own 1 : The Courts of Law eſtabliſhed 
in that Kingdom would not, nor indeed could, 
give any Aſſiſtance to the Commiſſioners; and 
the Lord Lieutenant and Council, who had, in 
the Beginning, by their Authority, put many 
of thoſe into Poſſeſſion of thoſe Lands which the 
Commiſſioners had decreed to them, were now 
more tender and reſerved in that Multitude of 
Decrees which had lately paſſed : fo that the 
Triſh were uſing their utmoſt Endeavours by 
Force to recover the Poſſeſſion of thoſe Lands 
which the Commiſſioners had decreed "to them, 
whilſt the Engliſb were likewiſe reſolved by Force 
to defend what they had been ſo long poſſeſſed 
of, notwithſtanding the Commiſſioners Determi- 
nation; and the Commiſſioners themſelves were 
ſo far troubled and diſſatisfied with theſe Pro- 


ceedings, and with ſome intricate Claules in the 


Vol. VIII. 


 *.- 0 
64% - 
Act of Parliament concerning the future Proſe- 
cution of that Affair, that though they had not 
yet made any Entrance upon the Deciſion of the 
Claims of the Engliſh, or of the Jriſb Proteſtants, 
they declared that they would proceed no fat- 
ther upon the Execution of their Commiſſion, 
until they could receive his Majeſty's Pleaſure; 
and for the better doing thereof, they deſired his 
Majeſty's Leave that they might attend his Royal 
Perſon ; and there being at the ſame Time ſeveral 
Complaints made againſt them to his Majeſty, 
and Appeals made to him from their Decrees, his 
Majeſty gave the Commiſſioners Leave to return 
and at the ſame Time all the other Intereſts ſent 
their Deputics to ſolicite their Right : In the 
Proſecution whereof, after much Time ſpent, 
the King likewiſe thought fit to receive the Ad- 
vice and Aſſiſtance of his Lieutenant; and ſo the 
Duke of Ormond likewiſe attended his Majeſty, 
and the Settlement of Jreland was the third Time 
brought before his Majeſty and his Council ; 
there being then likewiſe tranſmitted a third Bill; 
as additional and ſupplemental to the other two, 
and to reverſe many of the Decrees made by the 
Commiſſioners, they bearing the Reproach of all 
that had been done, or had ſucceeded amiſs, and 
of all Perſons who were grieved of any Kind 
ſoe ver. | 

The King was very tender of the Reputation 
of his Commiſſioners, who had been always 
eſteemed Men of great Probity, and unqueſtion- 
able Reputation; and though he could not refuſe 
to receive Complaints, yet he gave thoſe who 
complained no Farther Countenance, than to give 
the others Opportunity to vindicate themſelves ; 
nor did there appear the leaſt Evidence to queſ- 
tion the Sincerity of their Proceedings, or to 
make them liable to any reaſonable Suſpicion of 
Corruption; and the Complaints were ſtill pro- 
ecuted by thoſe who had That taken from them 
which they deſired to have kept for themſelves. 
The Truth is, there is Reaſon enough to believe; 
that upon the firſt Arrival of the Commiſſioners 
in Ireland, and ſome Converſation they had, and 
the Obſervation they made of the great Bitterneſs 
and Animoſity from the Exgliſß, both Soldiers 
and Adventurers, towards the whole 1riþ Nation, 
of what Kind ſoever; the ſcandalous Pro- 
ceeding of the late Commiſſioners upon the firſt 
Act, where they had not been guided by any 
Rules of Juſtice, but rejecting all Evidence which 
might operate to the taking any thing from them 
which they reſolved to keep, the Judges them- 
ſelves being both Parties and Witneſſes in all the 


Cauſes brought before them ; together with the 


very ill Reputation very many of the Soldiers 
and Adventurers had, for extraordinary Malice 
to the Crown, and to the Royal Family ; and 
the notable Barbarity they had exerciſed towards 
the Irih, who, without Doubt, for many Years 
had undergone the moſt cruel Oppreſſions of all 
Kinds that can be imagined, many thouſands of 
them having been forced, without being covered 
under any Houſe, to periſh in the open Fields 
for Hunger; the infamous Purchaſes which had 
been —_ by many Perſons, who had compelled 
the Iriſb to ſell their Remainders and lawful Pre- 
tences, for very inconfiderable Sums of Money: 


I fay, theſe and many other Particulars of this 


Kind, together with ſome Attempts that had 
been made upon their firſt Arrival, to. corrupt 
them, againſt all Pretences which ſhould be made 
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by the Iri, might probably diſpoſe the Com- 
x Hb ge oro ſuch a Prejudice againſt 
many of the Enghſp, and to ſuch a Compaſſion 
towards the Iriſb, that they might be too much 
inclined to favour their Pretences and Claims ; 
and to believe that the Peace of the Kingdom 
and his Majeſty's Government might be better 
provided for, by their being ſettled in the Lands 
of which they had been formerly poſſeſſed, than 
by ſupporting the ill-gotten Titles of thoſe who 
had manifeſted all imaginable Infidelity and 
Malice againſt his Majeſty, whilſt they had any 
Power to oppoſe him; and had not given any 
Teſtimony of their Converſion, or of their Re- 
ſolution to yield him for the future a perfect and 
intire Obedience, when they could oppoſe him 
no longer; as if they deſired only to retain thoſe 


Lands they had gotten by Rebellion, together 


with the Principles upon which they had received 
them, until they ſhould have an Opportunity to 
juſtify both by ſome new Power or Concurrence 
amongſt themſelves. Whenceſoever it pro- 
ceeded, it was plain enough the rib had received 
more Favour than was expected or imagined 
and in the very Entrance into the Work, to 
avoid the Partiality which was too apparent in 
the Engliſh towards each other, and their Ani- 
moſity againſt the Iriſb as evident, very ſtrict 
Rules had been ſet down by the Commiſſioners, 
what Kind of Evidence they would admit to be 
good, and receive accordingly ; and it was pro- 
vided, that the Evidence of no Soldier, or 
Adventurer, ſhould be received in any Caſe, to 
which himſelf was never ſo much a Stranger; 
as, if his own Lot had fallen in Munſter, and 
that he had no Pretence to any thing out of that 
Province, his Evidence ſhould not be received as 
to any thing that he had ſeen done in Lempſter, or 
Conought, or Ulſter, wherein he was not at all 
concerned; which was thought to be a very un- 
juſt Rule, after ſo many Years expired, and fo 
many Perſons dead, who had likewiſe been pre- 
ſent at thoſe Actions: And by this Means many 
Perſons were declared not to have been in Re- 
bellion, when there was full Evidence that they 
had been preſent in ſuch and ſuch a Battle, and 


in ſuch and ſuch a Siege, if the Witneſſes might 


have been received, who were then. preſent at 
thoſe Actions, and ready to give Teſtimony of 
it, and of ſuch Circumſtances as could not be 
feigned, if their Evidence might have been re- 
ceived. That which raiſed the greateſt Umbrage 
againſt the Commiſſioners was, that a 
Number of the moſt infamous Perſons of the 1116 
Nation, who were looked upon by thoſe of their 


own Country with the greateſt Deteſtation, as 


Men who had been the moſt violent Fomenters 
and Proſecutors of the Rebellion, and the greateſt 
Oppoſers of all moderate Counſels, and of all 
Expedients which might have contributed to- 
wards a Peace in the late King's Time, whereby 
the Nation might have been redeemed, and who 
had not had the Confidence ſo much as to offer 
any Claim before the late Commiſſioners, were 
now adjudged and declared Innocents, and ſo 
reſtored to their Eſtates ; and that many others, 
who had in Truth never been in Rebellion, but 
notoriouſly ſerved the King againſt the Rebels, 
both in England and in Ireland, and had never 
been put out of the Poſſeſſion of their Eſtates, 
were now upon ſome light Evidence, by the In- 
terception of Letters, or Confeſſion of Meſſen- 


APPENDIX. 


great 


gers that they had ſome Correſpondence with 
the Rebels, though it was evident, that even 
that Correſpondence was perfunttory, and only 
to ſecure them that they might purſue his Ma- 
jeſty's Service, were condemned, and had their 
Eſtates taken away from them.' Many who had 
formerly made their Claims, without infiſting 
upon any Deeds of Settlement, or other Convey. 
ances in Law, now produced formal Settlements, 
in Conſideration of Marriage, or other like good 
Conſiderations in Law, made before the Begin- 
ning of the Rebellion ; which being now proved 
by. Witneſſes enough, Decrees were every Day 
obtained for the Reftitution of great Quantities 
of Land upon thoſe Deeds 2 , Conveyances : 
though the Forgeries of thoſe Deeds, and Per- 
juries of the Witneſſes, were very notorious, and 
ſome Inſtances were given of the Manifeſtation 
and direct Proof made of the Forgery of Deeds, 
upon which Decrees had been made, to the Sa- 
tisfaction of the Commiſſioners themſelves, with- 
in a very ſhort Time after the pronouncing. ſuch 
Decrees, and yet no Reparation was given, but 
the ſaid Decrees proceeded, and were executed 
with all Rigour. The Commiſſioners ' anſwered, 
That they had made no Decrees but accordin 

to their Conſciences, and ſuch as they were obliged 
to make by the Courſe and Rules of Juſtice; 
that they did not doubt, but in truth did believe, 
that there had been evil Practices uſed, both in 
forging of Deeds and corrupting of Witneſſes, 
and that the ſame was equally practiſed by the 
Engliſh as well as the Trib; and therefore that 
they had been obliged to make that Order which 
had been ſo much excepted againſt, not to admit 
the Teſtimony of any Engliſh Adventurer or Sol- 
dier in the Caſe of another Adventurer or Sol- 
dier: for that it was very notorious they looked 
upon the Whole as one joint Intereſt, and fo 
gratified each other in their Teſtimonies ; and 
of this they gave many ſad Inſtances, by which 
it was too evident, that the Perjuries were mu- 
tual, and too much entertained by the one and 
the other Side : That they had uſed the beſt 
Providence and Vigilance they could, by the 
careful Examination of the Witneſſes, which - 
were produced apart, and never in the Preſence 
of each other, and by aſking them all ſuch mate- 
rial Queſtions as occurred to their Underſtand- 
ings, and which they could not expect to be 
alked, to diſcover the Truth, and to prevent 
and manifeſt all Perjury : That they had likewiſe 
ufed their utmoſt Diligence and Care to prevent 
their being impoſed upon with falſe and forged 
Deeds and Conveyances, by taking a preciſe and 
ſtrict View themſelves of all Deeds produced; 
and interrogated the Witneſſes with all the Cun- 
ning they could, upon the Matter and Conſide- 
ration upon which ſuch Deeds had been entered 

into, and upon the Manner and Circumſtances 
in the Execution thereof; which was all the 
Providence they could uſe; and though they 
met with many Reaſons oftentimes to doubt the 
Integrity of the Proceedings, and in their own 
private Conſciences to apprehend there might be 
great Corruption, yet that they were obliged 
judicially to determine according to the Teſti- 
mony of thoſe Witneſſes, and the Evidence of 
thoſe Deeds in Law, againſt which no Proofs 
were made: That they had conſtantly heard all 
that the adverſe Party thought fit to object, both 
againſt the Credit of any Witneſſes, and Ur 
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Truth of any Conveyances which were produced ; 
upon which they had rejected many Witneſſes, 
and diſallowed ſome Conveyances : but when the 
Objections were only founded upon Preſump- 
tions and Probabilities, as moſt uſually they 
were, they could not weigh down the full and 
categorical Evidence that was given: That it 
they had yielded to the Importunities of the 
Perſons concerned, who oftentimes preſſed to 
have further Time given them to prove ſuch a 
Perjury, or to diſprove ſuch a Conveyance, it 
muſt have made their, Work endleſs, and ſtopped 
all Manner of Proceedings, for which it appeared 
that they were ſtreightened too much in Time, 
and that in truth would have but opened the 
Doors wider for Perjury and other Corruptions; 
ſince it was very plain to them, that either Side 
could bring as many Witneſſes as they pleaſed, 
to prove what they pleaſed, and that they would 
bring as many as they believed neceſſary for the 
Work in hand: And therefore that the Commiſ- 
ſioners having before preſcribed a Method and 
Rules to themſelves for their Proceeding, and 
that no Man could have a Cauſe in which he was 
concerned brought to hearing without his know- 
ing when it was to be ſo heard, and ſo it was to 
be preſumed that he was well provided to ſup- 

rt his own Title; and therefore that they had 
thought fit, upon mature Deliberation amongſt 
themſelves, to adhere to the Order they had 
preſcribed to themſelves, and others, and ro 
conclude that they could not be able to prove 
that at another Day, which they were not to 
prove then : For the Diſcovery of any Forgery 
after the Decrees had been paſled, and. upon 
which they had given no Reparation, they con- 
feſſed ſome few ſuch Diſcoveries had been made 
to them, by which the Forgery appeared very 
clearly; but as they had not Power by the Act 
of Parliament. to puniſh either Forgery or Per- 
jury, but muſt leave the Examination and Puniſh- 


ment thereof to the Law, and to the Judges of 


the Law); ſo that they had only Authority to 
make Decrees upon fach Grounds as ſatisfied 
them in their Conſciences, but had not any Au- 
thority to reverſe thoſe Decrees after they were 
once made and publiſhed, upon any Evidence 
whatſoever. They concluded with their humble 
Deſire to the King, that the ſtricteſt Examina- 
tion might be made of their Corruptions, in 
which they were ſure to be found very innocent, 
againſt all the Malice that was diſcovered againſt 
them : That they had proceeded in all Things 
according to the Integrity of their own Hearts, 
and the beſt of their Underſtandings ; and if they 
had, through the Defect of that, erred in any 
Part of their Determinations, they hoped their 
Want of Wiſdom ſhould not be imputed to them 
as a Crime. | 

Many who had a very good Opinion of the 
Perſons and Abilities of the Commiſſioners, were 
not yet ſatisfied with their Defence ; nor did they 
believe that they were ſo ſtrictly bound to judge 
upon the Depoſition of ſuſpected Witneſſes: but 
that they were therefore truſted with an arbitrary 
Power, becauſe it was foreſeen that Juries would 
not have been intire; ſo that they were, upon 
weighing all Circumſtances, to declare what in 
their Conſciences they believed to be true and 
Juſt : That if they had bound themſelves up by 
too ſtrict and unreaſonable Rules, that they 
ſhould rather have in Time reformed thoſe Rules, 
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than thought to ſupport what was done amils; 
by the Obſervation of what they had preſcribed 
to themſelves z and it was believed that the intire 
Excluſion of the Exgliſß from the proving of 
what could not in Nature be otherwiſe proved; 
was not juſt or reaſonable : That their Want of 
Power to reverſe or alter their own Decrees upon 
any emergent Reaſons which could afterwards 
occur, was a juſt Ground. for their ſerious Deli- 
beration in and before they paſſed any ſuch De- 
crees; and their Excuſe for not granting longer 
Time, when it was preſſed for; upon Reaſons 
which were very viſible, was not to be juſtified, 
it not being poſſible for any Man to defend him- 
ſelf againſt the Claims of the rib, without know- 
ing what Deeds or Witneſſes they would pro- 
duce for making good their Suggeſtions 3 and 
therefore it was as impoſlible for them to have 
all their Evidence upon the Place: Beſides that, 
it was very evident, that in their laſt ten Days of 
their Sitting (which were likewiſe thought to be 
when their Power as to thoſe Particulars was de- 
termined, and in which they had made more 
Decrees than in all the Time before) they had 
made ſo many in a Day (contrary to their former 
Rule and Method) that Men were plainly ſur- 
priſed, and could not produce thoſe Proofs 
which in a very ſhort Time they might have been 
ſupplied with; and the refuſing to allow them 
that Time, was upon the Matter to determine- 
their Intereſt, and take away their Eſtates, with- 
out being once heard, and upon the bare Alle- 
51 ot their Adverſaries; and in thoſe latter 
ecrees many Inſtances were given of that Na- 
ture, wherein the Evidence appeared - to be very 
full, it Time had been given to produce it. 
There was one very notable Caſe decreed by 
the Commillioners extremely complained of, and 
cried out upon by all Parties, as well 1riſ as 
Engliſh; and for which the Commiſſioners them- 
ſelves made no other Excuſe or Defence but the 
Receipt of a Letter from the King ; which was 
not thought a good Excuſe for ſworn Judges, as 
the Commiſſioners were: It was the Caſe of the 
Marquis of Aurim; which Caſe having been ſo 
much upon the Stage, and ſo much enlarged up- 
on, to the Reproach of the King, and even to 
the traducing of the Memory of his bleſſed Fa- 
ther; and ſome Men, who moſt contributed to 
what was unwarily done in that Affair, having 


done all they could to wound my Reputation, 


and to get it to be believed that I miſled his 
Majeſty, by my Advice, to oblige that Marquis ; 
I think it a Debt dye to Truth, and to the Ho- 
nour of both their Majeſties, as well as for my 
own Vindication, to ſet down a very particular 
Narration of that whole Aſſair; by which it will 
appear how far the King was from ſo much as 
wiſhing that any thing Id be done for the 
Benefit of the . which ſhould be con- 
trary to the Rules of Juſtice. Whilſt his Majeſty 


was in foreign Parts, he received frequent Ad- 


vertiſements from England and from Ireland, that 
the Marquis of Antrim behaved himſelf very un- 
dutifully to him ; that he had made himſelf very 
grateful to the Rebels, by calumniating the late 
King; and that he had given it under his Hand 
to Ireton, or ſome other principal Perſon em- 
ployed under Cromwell, that his late Majeſty had 
ſent him into Jreland to join with the Rebels, 
and that he was not offended with the 1; for 
entering into that Rebellion. Which was a Ca- 

lumny 
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lumay fo falſe and ſo odious; and reflected fo much 
upon the Honour of his Majeſty, that the King 
was long reſolved, as ſoon as God ſhould pur it in- 
to his Power, to cauſe the ſtricteſt Examination to 
be taken concerning it: The Report having gained 
much Credit with his Majeſty, by the Notoriety 
that the Marquis had procured great Recommen- 
dations from thoſe who governed in Jreland to 
thoſe who governed in England; and that upon the 
Preſumption of that he had come into England, 
and as far as St. Albans towards London; from 
whence he was forced ſuddenly to return into [re- 
land by the Activity of his many Creditors, who, 
upon the News of his coming, had provided for 
his Reception, and would unavoidably have caſt 
him into Priſon; and no Recommendation could 
have inclined thoſe who were in Authority to do 
any thing extraordinary for the Protection of a 
Perſon, who from the Beginning of the I Re- 
bellion lay under ſo ill a Character with them, 
and had ſo ill a Name throughout the Kingdom. 
The King had been very few Days in London, 
after his Arrival from the Parts beyond the Seas, 
when he was informed that the Marquis of Antrim 
was upon his Way from Ireland towards the 
Court; and the Commiſſioners from Ireland, 
who have been mentioned before, were the firſt 
(if I remember well) who gave his Majeſty that 
Information; and at the ſame Time told him all 
that his Majeſty had heard before concerning the 
Marquis, and of the bold Calumnies with which 
he had traduced his Royal Father, with many 
other Particulars.z all which they affirmed would 
be proved by unqueſtionable Evidence, and b 
Letters and Certificates under his own Hand, 
Upon this full Information (of the Truth where- 
of his Majeſty entertained no Doubt) as ſoon as 
the Marquis came to Town, he was, by the 
King's ſpecial Order, committed to the Tower; 
nor could any Petition from him, or Intreaty of 
his Friends (of which he had ſome very power- 
ful) prevail with his Majeſty to admit him into 
his Preſence; but by the firſt Opportunity he 
was ſent Priſoner to Dublin, where he was com- 
mitted to the Caſtle, his Majeſty having given 
Direction that he ' ſhould be proceeded againſt 
with all Strictneſs according to Law; and to 
that Purpoſe the Lords Juſtices were required to 
give all Orders. and Directions neceſſary. The 
Marquis till profeſſed his Innocence, and uſed 
all the Means he could to procure that he might 
be ſpeedily brought to his Trial, which the King 
likewiſe expected; but after a Year's Detention 
in Priſon, and nothing brought againſt him, he 
was ſet at Liberty, and had a Paſs given him by 
the Council there to come into England. He 
then applied himſelf to his Majeſty, demanding 
nothing of Favour ; but expected Juſtice, and 
that ther ſo many Years being deprived of his 
Eſtate he might at laſt be reſtored to it, if no- 
thing could be objected againſt him wherein he 
had diſſerved his Majeſty. He was a Gentleman 
that from his Youth had been bred up in the 
Court of England; and having married the 
Dutcheſs of Buckingham, he had been very well 
received by both their Majeſties, and was fre- 
quently in their Preſence z he had ſpent a very 
vaſt Eſtate in the Court, without ever having 
received the leaſt Benefit or Advantage from it 
he had retired into Ireland, and lived upon his 
. own Eſtate in that Country ſome Years before 
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the Rebellion broke out; in the Beginning 
whereof he underwent ſome Suſpicion, having 
had ſome Correſpondence with them, and pofſi- 
bly made ſome Undertakings to them ; but he 
went ſpeedily to Dublin, and from thence tran. 
pers himſelf to Oxford to his Majeſty, to whom 
he gave ſo good an Account of all that had paſſed 
that the King had no Doubt of his Affection 
to his Service, though he had little Confidence 
in his Judgment and Underſtanding, which were 
never very remarkable: Beſides that, it was well 


known that he had a very unreaſonable Envy to- 


wards the Marquis of Ormond, and would fain 


have it believed that his Intereſt in Ireland was 


ſo great, that he could eaſily reclaim that whole 
Nation to his Majeſty's Obedience ; but thar 
Vanity and Preſumption never gained the leaſt 
Credit with his. Majeſty. 

Upon the Scots entering into England with 
their Army upon the Obligation of their Cove- 
nant, and all his Majeſty's Endeavours to pre- 
vent it being diſappointed, the Marquis of Mon. 
tro/s had propoſed to his Majeſty to make a Jour- 
ney privately into Scotland, and to get into the 
Highlands ; where, with his Majeſty's Authority, 
he hoped he ſhould be able to draw together ſuch 
a Body of Men as might give his Countrymen 
Cauſe to call for their own Army out of England 
to ſecure themſelves ; and with this Overture, 
or upon the Debate thereof, that the Earl -of 
Antrim (for he was then no more) might be like- 
wiſe ſent into Uſer, where his Intereſt lay, from 
whence he would be able to tranſport a Body of 
Men into the Highlands, where he had likewiſe 
the Clan of the Macdonalds, who acknowledged 
him to be their Chief, and would be conſequent- 
ly at his Devotion; by which means the Marquis 
of Montroſs would be enabled the more power- 
fully to proceed in his Undertaking, The Earl 
of Antrim entered upon his Undertaking with 
great Alacrity, and undertook to the King to 
perform great Matters in Scotland, to which his 
own Intereſt and Animoſity enough diſpoſed 
him, having an old and ſharp Controverſy and 
Conteſtation with the Earl of Argyll, who had 
diſpoſſeſſed him of a large Territory there. All 
Things being adjuſted for this Undertaking, and 
his Majeſty being well pleaſed with the Chearful- 
neſs of the Earl's Undertaking, he created him 
at that Time a Marquis, gave him Letters to the 
Marquis of Ormond, his Lieutenant there, as well 
to ſatisfy him of the good Opinion he had of 
the Marquis of Antrim, and of the Truſt he had 
repoſed in him, as to wiſh him to give him all 
the Aſſiſtance he could with Convenience for the 
carrying on that Expedition for Scotland ; and 
for the better preventing any Inconvenience that 
might fall out by the Raſhneſs and Inadvertency 
of the Marquis towards the Marquis of Ormond, 
his Majeſfy ſent Daniel O Neil, one of his Bed- 
chamber, into Ireland with him, who had great 
Power over him, and very much Credit with the 
Marquis of Ormond, and was a Man of that 
Addreſs and Dexterity, that no Man could ſo well 
prevent the Inconveniences and Prejudice which 
his natural Indiſcretion and Levity might tempt 
the Marquis to, or more diſpoſe and incline the 
Lord Lieutenant to take little Notice of thoſe 
Vanities and Indiſcretions; and the King did 
likewiſe, having no Deſire that the Marquis 
ſhould ſtay long in Dublin, and he promiſing at 

| cps his 


* 
. 


his going from Oxford, that he would in Perſon 

into Scotland with his Forces, give him Leave 
to hold that Correſpondence with the i/þ Rebels 
(who had the Command of the moſt Northern 
Parts, and without whoſe Connivance at leaſt he 
would very hardly be able to make his Levies, 
and tranſport his Men) as was neceſſary to that 


End: Within the Limits of which, it is probable 


enough that he did not contain himſelf, and might 
ſay many Things which he had not the leaſt Au- 
thority to warrant him in. 

Upon his coming to Dublin, the Lord Lieute- 
nant gave him all the Countenance he could wiſh, 
and aſſiſted him in all the Ways he could to proſe- 
cute his Deſign ; but the Men were to be raiſed 
in or near the Rebels Quarters: And it cannot be 
denied but that the Levies he made, and ſent over 
into Scotland under the Command of Kalketo,. was 
the Foundation of all thoſe wonderful Acts which 
were afterwards perform'd by the Marquis of Mon- 
troſs ; they were Fifteen Hundred very good Men, 
with very good Officers, all ſo hardy, that neither 
the ill Fare, nor the il] Lodging in the Highlands, 
gave them any Diſcouragement, and gave the firſt 
Reputation to the Marquis of Montroſs of being 
at the Head of an Army; under which he drew 
together ſuch of the Highlanders, and others of his 
Friends who were willing to repair to him; but 
upon any Military Action and Defeat given by 
them to the Enemy, which happen'd as often as 
they encounter'd the Scots, they went always 
home with their Booty to their Houſes, and the 
Iriſb only ſtayed together with their General. And 
from this Beginning the Marquis of Montre/s grew 
to that Power, that after many Battles won by 
him with notable Slaughters of the Enemy, in one 
of which he defeated the Marquis of Argyle, 
with his Army of above treble the Number of 
what Montroſs had, and in which the Marquis of 
Argyle was forced to make his Eſcape, by putting 
himſelf almoſt ſingle into a Boat, and fo putting 
himſelf off into the Sea, having left, beſides others, 
many of his own Name and Family dead upon 
the Ground; after which the Marquis of Mon- 
troſs marched victoriouſiy with his Army, till he 
made himſelf Maſter of Edenborough, and redeem'd 
out of the Priſon there the Earl of Crawford, Lord 
Ogilby, and many others of his Friends, who 
had been taken and ſent thither, with the Reſo- 
lution . that they ſhould all loſe their Heads; 
and the Marquis of Montroſs himſelf did always 
acknowledge, that the Riſe of his good Succeſs was 
due and to be imputed to that Body of Jriſb which 
had in the Beginning been ſent over by the Mar- 
quis of Antrim; to whom the King had acknow- 
ledged the Service by ſeveral Letters all in his 
own Hand, in which were very gracious Expreſ- 
ſions of the Senſe his Majeſty had of his great 
Services, and his Reſolution to reward him. It 
is true, the Marquis of Antrim himſelf had not 
gone over with his Men, as he promiſed to do, 
but ſtayed behind in Jreland, under Pretence of 
raiſing a greater Body of Men, with which he 
would venture his own Perſon ; but either out of 
Jealouſy or Diſpleaſure againſt the Marquis of 
Montreſs,. or having, in truth, no Mind to that 
Service, he never purſued the one nor the other, 
but remain'd not only in the Enemies Quarters, 
but in their Councils, taking all Occalions to 
croſs whatſoever the Lord Lieutenant moſt de- 
tired; by which he gave ſo great Advantages 
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againſt himſelf, and might, in Strictneſs of Law, 
have been as ſeverely puniſh'd by the King as the 


worſt of the Rebels. At laſt, after he had been 
taken Priſoner by the Exgliſb or Scotch, and made 
his Eſcape out of their Hands, he tranſported 
himſelf into Flanders, and from thence came into 


the Vet into the Harbour of Falmouth, when the 


Prince (his Majeſty that now is) was in Cornwall; 
to whom he immediately made Tender of his 
Service with two good Frigates which he had, 
and in which were likewiſe a Quantity of Arms, 
and ſome Ammunition, which he had procured 
in Flanders, for the Supply of Ireland. Moſt of 


the Arms and Ammunition were employ'd, with 


his Conſent, for ſupplying of the Troops and 
Garriſons in Cornwall; and his Majeſty made uſe 
of one of the Frigates to tranſport his Perſon to 
Scilly, and from thence to Fer/ey ; without which 
Convenience, the Prince had been expoſed to 
very great Difficulties. And after all which, 
Dublin being given up to the Parliament, and the 
King's Authority withdrawn from that King- 
dom, he again tranſported himſelf into Ireland, 
and joined with the 1rifh, and was by them ſent. 
into France, to defire the Queen-Mother and the 
Prince to ſend the Marquis of Ormond to exerciſe 
his Majeſty's Government in that Kingdom 
which was done accordingly, in the Manner as is 
mention'd before. | 

The Marquis of Antrim alledged all theſe Par- 
ticulars, and produced many original Letters 
from the late King, the Queen-Mother, and the 
Prince, in all which his Services had been acknow- 
ledged, and many Promiſes made to him; and 
concluded with a full Proteſtation, that he de- 
ſired no Pardon for any thing he had ever done 
againſt the King; but if that there was the leaſt 
Proof that he had fail'd in his Fidelity to him, 
or had not, according to the beſt of his Under- 
ſtanding, advanced his Service, he look'd for no 
Fzvour: But if his being in the 1riþ Quarters, 
and conſulting with them, without which he could 
not have made his Levies for Scotland, and his 
Joining with them afterwards, when his Majeſty's 
Authority was withdrawn from thence, do, 
by the ſtrict Letter of the Law, expoſe him to 
Ruin without his Majeſty's Grace and Favour, 
he did hope his Majeſty would redeem him from 
that Miſery, and that the Forfeiture of his Eſtate 
ſhould not be taken, as if he were a Traitor and 
a Rebel to the King: And it appeared, that if 


he were reſtored to all he could pretend, his 


Debrs were ſo great, and his Creditors had that 
legal Incumbrance upon his Fortune, that his 
Condition, at beſt, would not be liable to much 
Envy. Though the King had never been taken 
Notice of to have any great Inclinations to the 
Marquis, who was very little known to him; 
et this Repreſentation, and clear View of what 

he had done, and what he had ſuffered, raiſed 
great Compaſſion towards him in his Majeſty's 
Royal Breaſt ; and he thought it would, in ſome 
degree, reflect upon his own Honour and Juſtice, 
and upon the Memory of his bleſſed Father, it 
in a Time when he paſſed by ſo many heinous 
Tranſgreſſions, he ſhould leave the Marquis to 
the Fury of his Enemies, for no other Crime up- 
on the Matter, than for not having that Prudence 
and Juſtice in his Endeavours to ſerve the King, 
as he ought to have had; and the Rigour he had 
exerciſed towards him upon his firſt Arrival, in 
9 ſending 
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ſending him to be tried in Ireland by thoſe who 
enough wiſhed his Deſtruction, and that they had 
not been able to make the leaſt Proof againſt him, 
improved his Majeſty's good Diſpoſition towards 
him : Yet he refuſed politively to write a Letter 
to the Commiſſioners on his Behalf, which the 
Marquis moſt importunately deſired, as the only 
Thing that could do him good; but his Majeſty 
directed a Letter to be prepared to the Lord 
Lieutenant, in which all his Allegations and Sug- 
geſtions ſhould be ſet down, and the Truth there- 
of examined by the Lord Lieutenant; and that 
if he ſhould be found to have committed no great- 
er Faults againſt his Majeſty than thoſe which he 


confeſſed, that then the Letter ſhould be ſent to 


the Commiſſioners, that they might ſee both their 


Majeſty's Teſtimonies in ſuch Particulars as were 


known to themſelves. And this Letter was very 
warily drawn, and being approved by his Maje- 
ſty, was ſent accordingly to the Lord Lieutenant; 


and ſhortly after was, contrary to his Majeſty's 


Reſolution, and contrary to my Advice, and 
without my Knowledge and Privity, likewiſe ſent 
to the Commiſſioners z who had thereupon made 
ſuch a Decree as is before mention'd, and de- 
clared that they had made it only upon that 
Ground: Which gave his Majeſty ſome Trouble, 
and obliged him to inſert a Clauſe in the next Bill 
concerning that Affair. And this was the whole 
Proceeding that related to the Marquis of An- 
trim, in which I had no Temptation of any Kind 
to incline me; and I do yet want Underſtanding 
to comprehend how there was more Favour 
ſhewed towards him by his Majeſty, than he 
might in truth very reaſonably pretend to, what 
Noiſe ſoever hath been raiſed, and what Gloſſes 
ſoever have been made upon that whole Tranſ- 
action; | 

When his Majeſty enter'd upon the Debate of 
this Third Bill, which was tranſmitted to him 
for a Supplement and Addition to the former 
Two, he quickly found the Settlement propoſed, 
and which was the End of the Three Bills, was 


now grown more difficult than ever: All the 


Meaſures which had formerly been taken, from 
the great Proportion of Land which would re- 
main to be diſpoſed of, were no more to be re- 
lied upon, but appear'd to have been a wrong 


Foundation from the Beginning; which was now 


made more deſperate, by the vaſt Proportions 
which had been aſſign'd to the Iriſb by the Com- 
miſſioners Decrees; and ſomewhat had intervened 
by ſome Acts of Bounty from his Majeſty, which 
had not been carefully enough watched and re- 
preſented to him. The King had, upon paſſing 
the former Bills, and upon diſcerning how much 
the [ip were like to ſuffer, reſolved to retain all 
that ſhould by Forfeiture, or otherwiſe, come to 
his Majeſty, in his own Power, to the End, that 
when the Scttlement ſhould be made, he might 
be able to gratify thoſe of the Ir; Nation, who 
had Lad any thing of Merit towards him, or been 
leaſt faulty ; but he had unawares ſwerved from 
that Rule, and had made ſeveral Grants, out of 
his Royal Bounty, to many of his Servants, who 
had been encouraged by their Friends in Ireland 
to make thoſe Suits, and had procured Certifi- 
cates from thence ; which being produced to his 
Majeſty, had diſpoſed him to thole Conceſſions, 


which otherwiſe he would not ſo eaſily have 


paſſed : There was beſides, in all ſuch Grants, a 
new Clauſe jntroduced, of a very new Nature 


for they being grounded always upon Letters out 
of England, and paſſed under the Great Seal of 
Ireland, the Letters were form'd there, and tranſ- 
mitted hither only for his Majeſty's Sign Manual; 
ſo that neither his Majeſty's learned Council at 
Law, nor any other his Miniſters (the Secretaries 
only excepted) had any Notice of ſuch Grants. 
The Clauſe was, That if any of thoſe Lands ſo 
granted by his Majeſty, ſhould be otherwiſe de- 
creed, his Majeſty's Grantee ſhould be reprized 
with other Lands; ſo that in many Caſes the 
greateſt Inducement to his Majeſty's Bounty be- 
ing the Uncertainty of his owa Right, which the 
Perſon to whom it was granted was obliged to 
vindicate at his own Charge, his Majeſty was now 
bound to make it good if his Grant was not 
valid; and ſo that which was but a contingent 
Bounty, was turn'd into a real and ſubſtantial 
Benefit, as a Debt from his Majeſty : Which 
created another Difficulty in the Settlement; 
which was yet the more hard, becauſe there were 
many Claims of the 1riſþ themſelves yet unheard, 
all the falſe Admeaſurements to be examined, 
and many other Uncertainties to be determined 
by the Commiſſioners, which left thoſe who were 
in Poſſeſſion, as well as thoſe who were not, in 
the higheſt Inſecurity and Apprehenſion. 

This Intricacy, and even Deſpair, which poſ- 
ſeſſed all kind of People, of any Settlement, made 
all of them willing to contribute to any that could' 
be propoſed. . They found his Majeſty very un- 
willing to conſent to the Repeal of the Decrees 
made by the Commiſſioners z which muſt have 
taken away the Confidence and Aſſurance of 
whatſoever ſhould be done hereafter, by making 
Men fee that what was ſettled by one Act of Par- 
liament might be unſettled by another; fo that 
there was no Hope by ſuch an Expedient to in- 
creaſe the Number of Acres, which being left 
might in any Degree comply with the ſeveral Pre- 
tences : The Jriſþ found that they might only be 
able to obſtruct any Settlement, but ſhould never 
be able to get ſuch a one as would turn to their 
own Satisfaction: The Soldiers and Adventurers 
agreed leſs amongſt themlelves; and the Clamour 
was as great againſt thoſe, who by falſe Admea- 
ſurements had got more than they ſhould have, 
as from thoſe, who had received leſs than their 
Due ; and they who leaſt feared any new Exa- 
mination could not yet have any ſecure Title, be- 
fore all the reſt were ſettled, In a Word, all Men 
found that any Settlement would be better than 
none ; and that more Profit would ariſe from a 
ſmaller Proportion of Land, quietly poſſeſs'd, 
and huſbanded . accordingly, than of a much 
greater Proportion under a doubtful Title, and 
an Uncertainty which muſt diſhearten any Indu- 
{try and Improvement. Upon theſe Conſidera- 
tions and Motives they met amongſt themſelves, 
and debated together by what Expedient they 
might draw Light out of this Darkneſs : There 
appear'd only one Way which adminiſter'd any 
reaſonable Hope, which was, by increaſing the 
Stock for Repriſals to ſuch a Degree, that all 
Mens Pretences might, in ſome Meaſure, be pro- 
vided for; and there was no other Way to arrive 
to this, but by every Man's parting with ſome- 
what which he thought his own: And to this 
they had one Encouragement, which was of the 
higheſt Importance to them, which was, that 
this Way an End would be put to the unlimited 
Juriſdiction of the Commiſſioners, (which was 

very 
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very terrible to them) who from henceforth would 
have little other Power than to execute what 
ſhould be here agreed upon. In Concluſion, 

brought a Propoſition to the King, raiſed 
and digeſted between themſelves, that all Per- 
ſons, who were to receive any Benefit by this Act, 
ſhould abate and give a fourth Part of what he 
had towards the Stock for Repriſals; all which 
the Commiſſioners ſhould diſtribute amongſt thoſe 
Iriſþ who ſhould appear moſt fit for his Majeſty's 
Bounty; and this Agreement was ſo unanimous, 
that though it met with ſome obſtinate —— 
after it was brought before his Majeſty, yet 
the Number of the Oppoſers was ſo ſmall in re- 
ſpect of the others who agreed to it, that they 
grew weary and aſhamed of farther Contention; 
and thereupon that Third Act of Settlement, as 
ſupplemental to the other T'wo, was conſented to 
by the King: who, to publiſh to the World 
that nothing ſtuck with him which ſeemed to re- 
flect upon the Commiſſioners to their Prejudice, 
reſolved to make no Change; and fo though Mr. 
Baron Rainsford, and Sir Thomas Beverly, made 
their humble Suit to his Majeſty, that they might 
not return again into Ireland, his Majeſty did not 
grant their Requeſt, and continued Sir Edward 
Smith, who was now Chief Juſtice of the Common 
Pleas in that Kingdom, Sir Edward Deering, Sir 
Allen Broderick, (who had ſucceeded Mr. Coven- 


try in that Office, when he returned to Court) 


Sir Winſian Churchill, and Colonel Cooke, his 
Commiſſioners, to execute what was done by this 
new Act, and fo to perfect the Settlement. 
Theſe were all the Tranſactions with reference 
to Ireland, which I was privy to, and in which I 
aſſiſted, as all the reſt of my Lords of the Coun- 
cil who were preſent did; and did very little 
more in it than any of the reſt did, except when 
any Difficulties occurred in their private Meetings 
and Debates, they ſometimes reſorted to me for 
Advice; which I was very ready to give them to 
the beſt of my Underſtanding, being very ready 
and willing to take.any Pains which might make 
that very difficult Work more eaſy to be com- 

d; but as I never deſerved any Reward for 


o doing, ſo I never received the Benefit of one 


Shilling in Money, ' or Monies worth, for any 
thing that was done in that Affair; and was fo 
far from entertaining any Overture made to that 
Purpoſe, that it is notoriouſly known to ſome 
- Perſons of Honour, who, I preſume, will be 
ready to teſtify the fame, that when, upon his 
Majeſty's firſt Return into England, ſome Propo- 
fitions were made to me, of receiving the Grant 
of ſome forfeited Lands, and for the buying of 
other Lands there, upon the Deſire of the Own- 
ers thereof, and at ſo low a Price, that the very 
Profit of the Land would in a ſhort Time have 
paid for the Purchaſe; and other Overtures of 
immediate Benefit in Money, which others did, 
and lawfully might accept; I rejected all Propo- 
fitions of that kind, or relating to it, and declared 
— and privately, that I would neither 

ave Lands in Ireland, or the leaſt Benefit from 
thence, till all Differences and Pretences there 
were ſo fully agreed and ſettled, that there could 
be no-more Appeal to the King, or repairing to 
his Majeſty and Council for Juſtice ; in which J 
told them, I ſhould never be thought ſo compe- 
tent an Adviſer, after I had any Title of my 
own in that Kingdom, to byas my Inclinations ; 


. 423 
and I never took a firmer Reſolution in any Par- 
ticular in my Life, than to adhere to that Con- 
clufion : Yer; becauſe it is notorious enough; that 
I did receive afterwards ſome Money out of 1re- 
land, and have a very lawful Title to receive 
more, it is neceſſary for my own entire Vindicati · 
on, to ſet down particularly how that came to 
paſs, and to mention all the Circumſtances which 
—_ accompanied, or attended that Af- 
air, 
Amongſt the Bills which were firſt tranſmitted 
from Ireland after his Majeſty's happy Return, 
there was an Impoſition of a certain Sum of Mo- 
ney upon ſome 6 tp Lands, in the ſeveral 
Provinces, (the Nature whereot I cannot charge 
my Memory with) which were to be paid to his 


Majeſty within a limited Time, and to be dif- 


poſed of by his Majeſty to ſuch Perſons who had .. 
ſerved him faithfully, and ſuffered in ſo doing, or 


Words to that Effect; for I may with a very 


good Conſcience ſay, that I never to this Minute 
read the Act of Parliament, and am almoſt confi- 
dent that I never heard of it at the Time when 
it paſſed, being often abſent from the Council, by 
reaſon of the Gout, or other Accidents, when 
ſuch Matters were tranſacted. But very near two 
Years after his Majeſty's Return, I received a 
Letter from the Earl of Orrery, that there would 
be in his Hands, and the Earl of Angleſey's and 
Lord Maxzarin's, (who it ſeems were appointed 
Treaſurers to receive the Money raiſed by that 
Act of Parliament) a good Sum of Money for 
me; which he gave me Notice of, to the End 
that I might give Direction for the Diſpoſal 
thereof, whether I would have it returned into 
England to-me in Money, or laid out in Land in 
Ireland; and he wiſhed that I would ſpeedily 
ſend my Direction, becauſe he was confident that 
the Money would be paid in at leaſt by the Time 
that my Letter could arrive there. No Man can 
be more ſurprized with any thing, than I was at 
the Receipt of this Letter; believing that there 
was ſome Miſtake in it, and that my Name might 
have been uſed in Truſt by ſomebody who had 
given no Notice of it; and without returning 
any Anſwer to the Earl of Orrery, I writ by that 
Poſt to the Lord Lieutenant, (for it was after his 
firſt going into Ireland) to inform him what my 
Lord of Orrery had writ to me, and to deſire hi 
to inform me by his own Inquiry what the Mean- 
ing of it might be. Before I had an Anſwer from 
the Lord Lieutenant, or indeed before my Letter 
could come to his Hands, I. received a ſecond © 
Letter from the Earl of Orrery; in which he in- 
form'd me, that there was now paid in, to my 
Uſe, the Sum of Twelve Thouſand Six Hundred 
Pounds, or thereabouts, and that thère would be 
the like Sum again received at the End of Six 
Months; ſending me likewiſe a particular Direc- 
tion to what Perſon, and in what Form, I was to 
ſend my Order for the Payment of the Money. 
I forbore likewiſe to anſwer this Letter, till I had 
received an Anſwer from the Lord Lieutenant; + 
who then inform'd me at large, whit Title I had 
to this Money, and how I came to have it: That 
ſhortly after the paſſing of that Act of Parliament 
which had given his Majeſty the Diſpoſal of the 
Money before-mention'd, the Earl of Orrery had 
come to him, and putting him in mind how the 
Chancelley had rejected all Overtures which had 
been made to him of Benefit out of that King- 
| dom, 
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dom, (which Refuſal, and many others, which 
ſnew how unſollicitous I have, always been in the 
Way of getting, is not more known to any Man 

living than to the Lord Lieutenant,) wiſhed that 
he would move his Majeſty to confer ſome Part of 
that Money upon him ; which the Lord Lieu- 
tenant very willingly did, and his Majeſty as 
chearfully granted : That a Letter was according- 
ly prepared, and his Majeſty's Royal Signature 
procured by Mr. Secretary Nicholas, who was at 
the ſame Time commanded by the King, not to 
let me know of it; and to which Purpoſe there 
was likewiſe a Clauſe in the Letter, whereby it 
was provided that I ſhould have no Notice of 1t, 
which the Lord Lieutenant ſaid was by his Maje- 
ſty's Direction, or with his Approbation; be- 
cauſe it was ſaid, that if I had Notice of it, I 
would be ſo fooliſh as to obſtruct it myſelf : And 
that there was a Clauſe likewiſe in the ſaid Let- 
ter, which directed the Payment of the ſaid Mo- 
ney to my Heirs, Executors, or Aſſigns, if 1 
ſhould die before the Receipt thereof, Of all 
which being thus fully advertiſed by the Lord 
Lieutenant, and of which til! that Time I had 
not the leaſt Notice or Imagination, I deſired Mr. 
Secretary Nicholas to give. me a Copy of that 
Letter, (which had been ſince paſſed as a Grant 
unto me under the Great Seal of Ireland, accor- 
ding to the Form of that Kingdom ;) which he 
gave me, with a larger Account of many graci- 
ous Circumſtances in the King's granting it, and 
the Obligation laid upon him of Secrecy, and the 
great Caution that was uſed that I might have no 
Notice of it. After I was inform'd of all this, 
J did not think there was any thing left for me 
to do, but to make my humble Acknowledge- 
ment to his Majeſty for his Royal Bounty, and 


to take care for the receiving and tranſmitting 


the Money to me, and that l might receive the 
ſame very honeſtly: I did thereupon wait upon 
his Majeſty with that Duty which became me; 
-and his Majeſty was graciouſly pleaſed to enlarge 
his Bounty with thoſe Expreſſions of Favour, and 
the Satisfaction he had vouchſafed to take himſelf 
in the conferring his Donative, that my Joy was 
much greater from that Grace, than in the Great- 
neſs of the Gift. . 
At the very ſame Time, and the very Day 
that I received the Letter from the Lord Lieu- 
tenant, the late Earl of Portland had come to 
me, and informed. me of a Difference that was 
fallen out between the Lord Lovelace, and Sir 
Bulftrode Whitlocke, upon a Defect in the Title to 
certain Lands purchaſed heretofore by the ſaid 
Sir Bulſtrode Whitlocke from the Lord Lovelace, 
and poſſeſſed by the other for many Years : That 
the Lord Lovelace had been compell'd, in the 
late ill Times, for the raiſing of Money to pay 
his Compoſition, and other neceſſary Ules, to 
make Sale of his Manor of Blunſden in the County 
of Wilts, and that Sir Bulſtrode Whitlocke had pur- 
chaſed the ſame from him at a leſs Price than in 
truth it was worth: That though the Convey- 
ances had been made and executed with all the 
Formality the Doctrine of that Time required; 
and that the Lord Lovelace had covenanted, that 
his Son, who was then under Age, ſhould join in 
the ſame Aſſurance when he ſhould accompliſh 
the Age of One and Twenty, which he had now 
newly done about the Time we are mentioning 
and that the Lord Lovelace was reſolved, though 
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he was in his Perſon liable to the Covenant, to 
take Advantage of the Alteration of the Times, 
and to compel Sir Buſſtrode Whitlocke to pay him 
more Money; or that his Son, who was Tenant 
in Remainder, ſhould enter upon the Land. The 
Earl ſaid, that he deſired to make an End between 
them; and that the Lord Lovelace (whoſe great 
Friend he was) ſhould receive ſome more Money, 
which his Condition required, without ſo great a 
Damage to Sir Bulftrode Whitlocke, as by the Law 
he would be liable to, however the other might 
ſuffer in his Perſon; that upon Conference be- 
tween them, he found that the Manor of Blunſ- 
den was joined to ſome Land I had in Willfire, 
and would be very convenient to me, and there- 
fore wiſhed that I would purchaſe it at a juſt 
Value, which would produce a Satisfaction to 
both the other. This Propoſition being made 
upon the very Day, as is ſaid before, that I re- 
ceived the Letter from the Lord Lieutenant of 
Ireland, by which it appeared that there was near 
as much Money already received for me as would 
pay for that Purchaſe, beſides what would. be 
more received within Six Months after, I wiſhed 
the Earl of Portland to bring both 'the Perſons 
concern'd to me within Two Days, in which 
Time I would reſolve what to do; nor did I need 
much Time to conſider of it; the Perſon who then 
rented the Whole, and the Land itſelf, being 
very well known to me: So that when they all 
came to me at the Time appointed, after a very 
ſhort Conference together, we agreed upon the 
Purchaſe, and appointed the Writings to be pre- 
pared and executed as ſoon as might be; when 
I promiſed to pay more Money together than is 
uſual in ſuch Purchaſes, preſuming I could not at 
all be diſappointed in the Return of that Sum of 
Money from Ireland, which was the ſole Ground 
and Encouragement I had to undertake that Bar- 
gain: But the very next Letters | received from 
thence informed me, that the Neceſſities of that 
Kingdom had been ſuch, that they could only 
return me Six Thouſand Pounds, and that they 
hac been forced to make uſe of the reſt for the 
Publick, which would without doubt take care to 
repay me again within a few Months; and fo I 
found myſelt engaged in a Purchaſe which 1 could 
not retract, upon a Preſumption of Money which 
in that manner I was diſappointed of: And J 
have not only never ſince received a- Penny of 
what was due upon the Second Payment, (and 
which I preſumed would have been ſo certain, 
that I aſſigned it upon the Marriage of my Se- 
cond Son to him, as Part of his Portion, ) but the 
Remainder of- the firſt Sum was. ſo borrowed or 
taken from me, that no Part of it hath been ſince 
paid to me, or to my Uſe : By which, and the 
Inconveniencies and Damage which hath ſince en- 


ſued to me from thence, I may reaſonably ſay, 


that I am yet a Loſer, and involved in a great 
Debt by that ſignal Bounty of his Majeſty, which 
J hope will, in due Time, be made good to me 
under ſo good a Security as an Act of Parliament; 
and I have great Reaſon to complain of thoſe my 
very good Friends who firſt diſpoſed his Majeſty 
to that Act of Grace, and were not afterwards 
ſollicitous enough in their ſeveral Places to make 
it effectual to me. And this is a very true Ac- 
count of all that Buſineſs, and of all the Money 
which I ever received from Ireland, with all the 
Circumſtances thereof ; which, I hope, in the 
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| Judgment of all impartial Men, will not reflect 
* Prejudice of my Integrity and Honour. 
The Sixteenth Article is, That 1 have deluded 
and betrayed bis Majeſly and the Nation, in all 
Foreign Treaties and Negotiations relating to be late 
1 heartily wiſh that thoſe particular Trea- 
ties, and the Particulars in thoſe Treaties, had 


been mentioned, wherein it was conceived that 1 


had deluded and betrayed his Majeſty; that I 
might have at large ſet down whatloever I have 
known and done in thoſe Treaties; and then it 
would eaſily have been made appear how far 1 
have been from betraying and deluding him; It 
was never any Ambition of my own that brought 
ne to have a Part in any Treaty God knows; 
I heartily wiſhed to have meddled in nothing but 
the Adminiſtration of that great Office the King 
thought fit to entruſt me with; but his Majeſty 
had fo good an Opinion of me then, that he re- 
ired and commanded my Service in many of 
Treaties z and therefore it will be neceſſary 
for me, according to the Method I have hitherto 
uſed, to mention every particular Treaty that 
hath been entered into; ſince the Time of his 
Majeſty's Return into England, and the Part that 
I have had in it: Being as willing to be called to 
the ſtricteſt Account for any other Treaty he had 
made when he was Abroad, or for any other 
Counſel I have ever given him in my Lite, pub- 
lick or private; wherein, I doubt not, I ſhall 
be found. to have behaved myſelf (according to 
the. weak Abilities God Almighty hath given me) 
with Fidelity to my Maſter, and with all imagi- 
nable Aﬀection 2 — Country, how unhappily 
ver I am repreſented. 
be firſt — was with the Crown of Por- 
tugal, in which-I was none of the Commiſſioners 
who treated, and was only preſent when any Re- 
port was made by the Commiſſioners to the Coun 
| Cil-Board, where all the Articles were debated z 
and I do not remember that there was any Dif- 
ſerence of Opinion upon any of them; and that 
Treaty hath been generally held the beſt char hath 
been made with.any Crown, the Merchants having 
thereby greater. Advantages in Trade than they 
have in any other Place, beſides many other great 
Benefits,. with a great Enlargement of his. Ma- 
jelty's Empire. 
ae — Treaty was with the States of the 
United Provinces, in which likewiſe I was none of 
the Commiſſioners who treated; but all that was 
by them tranſacted was ſtill brought to the Coun- 
cil- Board, and debated there in bis Majeſty's Pre- 
ſence ; in which. the Rule by which his Majeſty 
guided himſclf was, as! remember, that he would 
not remit any ot thoſe Conceſſions which had been 
formerly made by them in their laſt Treaty with 
Cromwell ;. and their Unwillingneſs to conſent to 
that was the Reaſon that their Ambaſſadors pro- 
eded ſo flowly : And his Majeſty. had the leſs 
— be ſollicitous for hxpedition, 
the King of France had given him his Royal 
Word, and propoſed it himſelf, that the Iwo 
Crowns, might proceed in their ſeveral Treaties 
with the Dutch. together, that ſo they might be 


ught to ſuch good Conditions, that they might 


Ber like good Neighbours. with both the Crowns, 
which lie oblerved they were not naturally in- 
clined to do; and promiſed: poſitively, that for 
his Part, he would not conclude any thing with 
Vol. VIII. a | 
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the Dutch, before he had entirely communicated 
the ſame to his Majeſty, Notwithſtanding which 
Engagement, France entered into and finiſhed 
their Treaty, and in it made that ſecret Article 
which they declared afterwards to be the Ground 
and their Obligation to affiſt the Durch in the 
enſuing War. However, his Majeſty proceeded 
not, till the Holland Ambaſſadors conſented to 
all which had been granted before to Comtell; 
which being done, the Peace was made and rati- 
fied on both Sides, and, without Doubt, with 
more Advantage and Honour to the Engliſs; than 
ever had Been provided by any former Treaty 
between the Crown of England and thoſe States. 
From the two Crowns of Sweden and Denmark, 
Ambaſſadors Extraordinary arrived here ſhortly 


after his Majeſty's Return, and the feveral Trea- 


ties were made with both thoſe Crowns before 


the Departure of the Ambaſſadors; in neither of 
which Treaties I was a Commiſſioner, nor knew 
any thing that paſſed in either; but as it was re- 
ſeated at the Council-Board; and debared in 
is Majeſty's Preſence ;/ nor did 1 ever hear that 
either of them was reckoned” a diſadvantageous 
Treaty, both of them containing as much Benefit 
to the Engliſh as any Treaties which had been 
made before with thoſe Crowns. It is very true; 
there were ſome unuſual Expreſſions of Kindn 
and Friendſhip in the Treaty with Denmark; 
which, in reſpe& of that King” at that 


s bein 
Time in a very low Condition, under the diſad- 
as 


vantageous Conditions of the Treaty of C 
hagen newly ſubmitred to, and under almo 

ill a Treaty extorted from him by the Dutch; 
and yet being in terrible Apprehenſion of ſome 
new Oppreſſion from the one and from the other, 
the Ambaſſador did very earneſtly ſollicit to have 
inſerted, and were, upon great Deliberation, 

allowed and inſerted by his Majeſty's own par- 

ticular Direction; in Conſideration of the near 

Alliance in Blood between his Majeſty and that 

King; and the Civilities and Obligations his 

Majeſty had received from Denmark, during his 

Majeſty's being in Holland, after the Murther of 

his Father; and during his being in Scotland, 

when the King of Denmark ſent him Horſes, 
Arms and Ammunition z/ of which his Majeſty 

had ſo great a Senſe, that he was often heard to 

ſay, That if it had pleaſed God to have brought 

him Home before that diſadvantageous Peace at 
Copenhagen had been made,” which was done by 

the Countenance of the Engliſh Ships, and the 

Threats of thoſe who were then ' Ambaſſadors 

from the — — in England, that He 

would have done the beſt he could to have de- 

fended and protected him; and therefore he did 

very readily yield to that Article drawn by the 

Ambaſſador; his Majeſty declating at the ſame 

Time; that he was very willing that thoſe Princes 

who were Neighbours to - Denmark, and from 

whom that Kingdom hended new Oppreſ- 

ſions, ſhould! know his Majeſty's Reſolution to 

ſupport that King, and to defend him from new 

Injuries, to which the Policy of his Government, 
as well as his Inclination, invited and obliged 

him: though it is very true, the of Den- 


Kin 
mark did ſhortly after make very i nns to 
his Majeſty for that his ſo ſignal Affection. 
Theſe were all the Treaties made by the King 
before the War with the Dutch, for there was 
very little Progreſs made either with France ot 
Spain for the Reaſons mentioned before, 9 
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only a ſhort Treaty with the Elector of Bran- 
denburgh; which Treaty, for the moſt Part, was 
particular with reference only to the Prince of 
Orange, his Majeſty's Nephew, and for the better 
ordering of his Affairs; in which Treaty his Ma- 
jeſty likewiſe employed Five or Six of his Privy- 
Counſellors z and the few Articles between his 
Majeſty and that Elector in Point of State, were 
likewiſe tranſacted by them, and debated and 
conſidered at the Council-Board, and in which all 
Things were. inſerted for his Majeſty's Benefit 
and Service; and if they had not been afterwards 
violated by the Elector, his Majeſty had reaped 
much Fruit and Advantage even by that Treaty. 
After the War was entered into with Holland, 
his Majeſty ſent Mr. Coventry to Sweden, and Sir 
Gilbert Talbott to Denmark, to diſpoſe thoſe two 
Crowns to a Confidence in each other, and then 
to diſpoſe them both to adhere to his Majeſty, or 
at leaſt not to favour or aſſiſt the Dutch. The 
Treaty with Sweden ſucceeded to his Majeſty's 
Wiſh, and was concluded in a League Defenſive, 
very much to the King's Satisfaction, and with 
the full Approbation of the whole Board ; that 
Crown having manifeſted ſo much Affection to 
his Majeſty, and ſuch an inclination to an entire 
Conjunction with him, that upon very reaſonable 
Conditions they would have been induced to have 
entered into a League Offenſive, and even in the 
preſent War againſt the Dutch : In order to 
which, they ſent their Ambaſſadors hither, at 
the ſame Time when Mr, Coventry returned, and 
they became the Mcdiators for the Peace; having 
firſt declared to his Majeſty, that if the Treaty 
ſhould prove ineffectual, the Crown of Sweden 
would immediately join with his Majeſty in the 
War againſt the Dutch. What became of the 
other Treaty with Denmark is publickly known, 
his Majeſty having declared to all the World how 
perfidiouſly he was treated by the Dane. 
There remains only One other Treaty to be 
mentioned, which is the laſt with the Duich, up- 
on which the Peace was made; and therefore it 
will be neceſſary to ſet down the Inducements to 
that Treaty, the whole Progreſs and Concluſion 
of it: By all which it will eaſily appear that his 
Majeſty was neither betrayed or deluded in it; 
or if he were, that it was not done by me. After 
ſo many Encounters and various Succeſſes in the 
War, which had been carried on with a much 
| ga? Expence than his Majeſty, at his firſt 
ntrance into it, was perſuaded it would coſt him, 
when he ſaw the Strength and Power of the Dutch 
ſo much increaſed by the Conjunction of France 
and Denmark, which ang 20 them with Money, 
Ships, and (what they had more wanted) with 
Men as many as they deſired ; and that all the 
Propoſitions he could make to Spain could not 
induce them to enter into ſuch an Alliance with 
him as might.embark them againſt France; not- 
withſtanding it was evident to all but themſelves, 
that the French reſolved to break the Peace with 
them, having at that Time publiſhed thoſe Decla- 
rations, which they afterwards made the Ground 
of the War: His Majcſty clearly diſcerned, that 
the Dutch leſs weary of the War than - they 
had before ſeemed to have been; and that they 
would be able, with that Aſbſtance and Conjunc- 
tion, to continue the War with leſs Inconvenience 
than his Majeſty was like to do. He had found 
it neceſſary for the ſtreightning the Trade of the 


better to us than to our Enemies, the Complaints 
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Enemy (the depriving them of which could only 
induce the Dutch to defire a Peace, and which 
he could not do by the Strength of his own Ships, 
which were ſtil] kept together to encounter their 
Fleet) to grant as many Commiſſions upon Let- 
ters of Mart to private Men of War as deſired 
the ſame, and with ſuch ſtrict Orders and Limi- 
tations as are neceſſary in thoſe Caſes; and he 
found indeed the Advantage very great, in the 
Damage thoſe Men of War did to the Enemy, 
which was conſiderable, and gave them great 
Trouble: On the other Side, the common Sea- 
men choſe much rather to go on board thoſe Men 
of War ; where their Profit out of their Shares 
of the Booty was greater, and their Hazards 
much leſs than in the King's Ships, where they 
got only Blows without Booty, though their Pay 
and Proviſions were much greater than they had 
been in any former Times; ſo that when the 
Royal Fleet was to be ſent out, there was greater 
Difficulty in procuring Seamen and Mariners to 
man it. And then, whereas the Advancement 
of Trade was made the great End of the War, 
it was now found neceſſary to ſuppreſs all Trade, 
that there might be Mariners enough to furniſh 
the Ships for the carrying on the War ; and this 
Inconvenience produced another Miſchief, for by 
the great Diminution and even Suppreſſion of 
Trade, there was likewiſe ſo great a Fall in the 
Cuſtoms, Exciſe, and all other Branches of the 
King's Revenue, that it was evident enough, 
that his Majeſty would have very little to carry 
on the War, but what ſhould ariſe by Impoſition 
in Parliament upon the People ; who al 
complained loudly of the Decay of their Renrs, 


of the ſmall and low Prices which their Commo- 


dities yielded by the Ceſſation of Trade, and 
eſpecially by the carrying out of all the Money 
in Specie from the ſeveral Counties, ' to London, 
for the carrying on of the War; and the Parlia- 
ment itſelf appeared to be ſo weary of it, that in- 
ſtead of granting a new Supply proportionable 
to the Charge, they tel] upon Expedients to raiſe 
Money by Sale ot Part of the King's Revenue, 
which was already too ſmall to ſupport the 
ordinary and neceffary Expence of the Crown: 
But above all, his Majeſty was moſt diſcouraged 
by the extreme Licence ot the Seamen in general; 
but eſpecially of thoſe who were called Privateers, 
ſet out in the particular Ships of War upon Ad- 
venture, who made no Diſtin&ion between Friends 
and Foes ; but, as if the Sea had been their own 
Quarters, they ſeized upon all Ships which came 
within their View, and either pill them en- 
tirely, and fo diſmiſſed them, (which they uſually 
did to thoſe which they foreſaw would be de- 
livered by the Courſe of Juſtice) or elſe brought 
them into the Harbours after 'they had taken 
from them what they beſt liked. And then the 
formal Proceedings in the Court of Admiralty 
were ſo dilatory, and involved in ſo many A 

peals, that the Proſecution of Juſtice for Injuries 
received grew as grievous as the Injury itſelf; 
which drew a univerſal Clamour from all Nations, 
that without being Parties to the War, they 


were all treated as Enemies. France had made 


the Damage they had this Way received, and the 


Interruption of their Trade, .a great Part of their 


Quarrel, and one Ground of their Conjunction 
with the Dutch. From Spain, which really wiſhed 
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were as great; that their whole Trade was de- 
ſtroyed ; their Ships of Flanders, which ſupplied 
Spain with what they wanted for themſelves, and 
with what was neceſſary for their Trade and In- 
tercourſe with the Indies, were all taken as Durch, 
becauſe it was very hard to diſtinguiſh them by 
their Language ; which was likewiſe the Caſe of 
all the Hans Towns, which made grievous Com- 

laints, and had, without doubt, received great 
— Thoſe Provinces of Italy, whoſe Do- 
minions reached to the Sea, as the two Repub- 
licks of Venice and Genoa, and the Duke of Ho- 
ronce, expoſtulated very grievouſly for their ſeve- 
ral Ships taken by thoſe Free- booters of Scotland 
and of Jreland, th which Nations enriched 
themſelves very much upon ſuch Depredations ; 
and how much ſoever the Royal Navy was every 
Day weakened, the Number of the Men of War 
wonderfully increaſed : So that thoſe Kind of 
Ships, of England, Scotland, and Ireland, covered 
the whole Ocean ; and of thoſe Ships which were 
taken and carried into Scotland or Ireland, (in 
land there were many Re-deliveries) it was 
erved, that there were YVeſtigia nulla retrorſum. 
Even Sweden itſelf, with whom a new ſtricter 
Alliance was then entered into, with as ſevere 
Reſtrictions to that Licence of the Men of War as 
could be contrived for the Liberty and Security 
of the Trade of that Crown, complained exceed- 
ingly of the Violation of all thoſe Conceſſions 
and Proviſions, and that their Ships were every 
Day taken and plundered. And this univerſal 
Complaint began to awaken all Princes to a Jea- 
louſy, that the Engliſh endeavoured to reſtrain all 
Trade, til! they could make themſelves the entire 
Maſters of it. And'it is very true, in the firſt 
Entrance of the War there had been many un- 
ſkiltul Expreſſions, even in the Parliament as 
well as in the frequent Diſcourſes of Parliament- 
Men, that by this War, and by ſuppreſſing the 
Dutch, (of which they made not the leaſt doubt) 
the King would be able to give the Law to all 
the Trade of the World, and that no Ships 
Hould paſs the Sea without paying ſome Tribute 
to England ; which Liberty and Kaſhneſs in Dif- 
courſe, made a great Impreſſion thoſe who 
wiſhed any Miſchief to the Duzch, till they ſaw 
what Danger might enſue to themſelves by the 
Succeſs of the Ene and thereupon wiſhed 
that they might break themſelves upon each other, 
without Advantage to either Party: And this 
eral Temper and Complaint made the deeper 
mpreſſion in his Majeſty, by his diſcerning an 
extreme Difficulty, if not an Impoſſibility, to 
give a juſt Remedy to it; and conſequently, that 
ie ſhould be ſhortly looked upon as a common 
Enemy. He had taken very great Pains, upon 
deliberate Conſultations, to ſuppreſs that odious 
Trregularity and deſtruftive Licence that was 
practiſed amongſt the Seamen, and had, in many 
particular Cafes,” himſelf examined the Exceſs, 
and cauſed exemplary” Juſtice to be done upon 
the Offetiders, and Reſtitution to be made of 
what had been taken, ar leaſt of what was left; 
for no Juſtice could preſerve the injured Perſons 
from being Loſers: He granted ſuch Rules and 
Privileges, and Protection to the Ports of Flan- 
ders, and to others of his Allies, as themſelves 
defired, and looked upon as their full Security 3 
but then he quickly found, that from 'thoſe very 


Ports, and in thoſe very Ships which enjoyed 
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thoſe Privileges, the Trade of the Dutch was 
driven on: So that it was evident enough, that 
by that Libetty which other Nations thought 
themſelves in Juſtice intitled to, if not reſtrained, 
the Hollanders themſelves would be eaſily able to 
carry on their whole Trade in the Ships of Han- 
ders, Hamborough, and the other Free Towns, 
or in their own Ships owned by the other; and 
that the Reſtraint would be likewiſe impoſſible; 
without a total Suppreſſion of the Men of War, 
and a Revocation of all Commiſſions granted to 
any of them; which muſt likewiſe be attended 
with the Freedom and Security of Trade to all 
his Majeſty's Enemies, In the laſt Encounter at 
Sea, the Prince Royal, and Three others of his 
Majeſty's Navy, had been loſt; and another (the 
London) had been burnt in the River by the Neg- 
ligence of the Seamen ; for there was never any 
Diſcovery made, that there was any Purpoſe or 
Malice in' it: The French had obliged themſelves, 
that the Duke de Beaufort, Admiral of France, 
3 with the whole Fleet under his Com- 
mand, amounting to Eighteen Ships, join 
with the Dutch 8 hy King —— Ts 
likewiſe engaged to ſend all his greateſt Shi 
which were Ten or a Dozen, in order to the li 
Conjunction. So that his Majeſty clearly diſ- 
cerned that the Enemy would be much _—_— 
to him in Strength and Power, though he ſhould 
have been able to have manned and ſet out all his 
Royal Navy; which he very well foreſaw he 
ſhould not be able to do, for Want of 
Money, and Want of Seamen, who were already 
in great Diſorder and Mutiny for Want of their 
ray, of which there was Indies a great Arrear 
due to them; and which was there was 
grown ſuch an Animoſity amongſt the principal 
Officers of the Fleet between themſelves, that 
the whole Diſcipline was corrupted ; ſo that it 
was hard to reſolve into what to put the 
chiet Government thereof, if it could have been 
made ready. Upon which, and the whole State 
of Affairs, upon Deliberation and frequent Con- 
ſultation with the principal Officers of the Sea, 
and ſuch others whoſe Experience in ſuch Mat- 
ters rendered them moſt capable to give Advice, 
his Majeſty found it moſt-counſellable to reſolve 
to make a defenſive War the next Year, and to 
lay up all his great Ships; and to have ſome 
Squadrons of the lighter Veſſels continue in ſeve- 
ral Quarters aſſigned to them, which ſhould be 
ready to take any Advantage which ſhould be 
offered; and that there ſhould be likewiſe ready 
in the River another good Squadron of Ships 
againſt the End of the Summer, which being 
ready to join with .thoſe which lay out, When 
the Enemy was weary, and their Ships foul, 
ſhould be able to make many notable Advantages 
upon them; of which they who adviſed it were 
ſo confident, that they did believe this Defenfive 
Way thus ordered and proſecuted, would © ms 
a greater Damage to the Enemy in their Trade, 
and all other Reſpects, than they had ever yet 
undergone. And in all this Counſel and Reſo- 
lution 1 had no other Part than being preſent ; 
and not underſtanding the Subject Matter of the 
Debate, I thought myſelf not to be able to an- 
ſwer any of the Reaſons which had been alledged. 
Theſe Conſiderations, upon a full Survey of 
his ill Condition at Home and Abroad, induced 
his Majeſty to wiſh that there were a good _ 
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of the War; which Inclination his Majeſty 
vouchſafed to inform me of, well knowing that I 
would be very glad to contribute all I cbuld to it, 
as the Thing I defired moſt in this World, and 
which I thought would prove the greateſt Benefit 
to the King and Kingdom; and his Majeſty 
likewiſe told me, that he found all thoſe who 
had been moſt forward and impatient to enter 
into this War, were now weary of it, and would 
glad of a Peace: So that there remained now 
nothing more to do, than for his Majeſty to ad- 
viſe with whom he thought fir (for there ſeemed 
many Reaſons to conceal both the Inclination to 
Peace, and the Reſolution not to ſet out a Sum- 
mer Fleet, from being publickly known) what 
Method to obſerve, and what Expedients to 
make uſe of, for the better ſecuring this wiſhed 
for Peace, without appearing to be too ſollicitous 
or importunate for it, or ſo weary of the War as 
in truth he was ; and to this Conſultation his 
Majeſty was: pleaſed to call, together with his 
Royal Brother, Prince Rupert, the General, the 
Lord Treaſurer, myſelf, and thoſe other honour- 
able Perſons with whom he uſed to adviſe in his 
- moſt ſecret and moſt important Affairs. 
That which occurred firſt was, to conſider 
whether there were any Hope of dividing the 
French from the Dutch; upon which Suppoli- 
tion the Proſpect was not unpleaſant, the War 
with one of them being hopefully enough to be 
purſyed the Conjunction was only formidable: 
And to this Purpoſe ſeveral Attempts were made 
both in Lrauce and Holland; both Sides being 
ally reſol ved not to ſeparate from each other, 
all a joint Peace ſhould 
chough they both owned a Jealouſy of each other; 
thoſe of Holland having a terrible Apprehenſion 
and Foreſight of the King of France's Deſigns 
ypon Flanders, which would make, his Greatneſs 
too near a Neighbour to their Territories; be- 
Gdes that the Logick of his Demands upon the 
evolution and Nullity of the former Treaty 
upon the Marriage, was equally applicable to 
it whole: Intereſt, as it was to their Demands 
om the King of Spain: And France, upon all 
the Atracks they-had, made both in France with 
the Ambaſſador there, and in Holland by their 
ewn-Ambaſſader, found clearly, that they were 
t expect no Aſſiſtance from the Dutch in their 
Deſigns, and that at leaſt, they wiſhed. them ill 
Sucgeſs,, and would probably contribute to it 
upon the firſt Occaſion; and this made them wil- 
hog to determine their fo. ſtrict Alliance, which. 
was. already very chargeable to them, and not 
like to be attended with any notable: Advantage, 
except in weakening an Ally from whom they 
probably promiſed themſelves more good. How- 
ever, neither the one nor the other could be in- 
duced to enter into any Treaty apart, though 
they hothi ſeemed willing and deſirous of a Peace; 
in Otqer to which, the Dutch, through the Swedes 
Ambaſſadors Hands, had writ to the King, to. 
offer a Preaty in any, ſuch neutral Place as his 
Majeſty ſhould, make choice of; profeſſing that 
- they ſhould make no Scrupla of, lending their 
Atobaſlagars, direchiy to his Majeſty, but that 
cheir Cogjunction with the other to Crowns, 
which requited a neutral Place, wauld not admit 
that Condeſcęnſion; and at the ſame, Time they 
intimated to the Swedes, Ambaſſadors, that the 
King of Face. would not ſend his Ambaſſadors. 
ino Hlanders, or any Place of the King of Spain's 
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made with, England, by 


Dominions; and therefore wiſhed that his Ma- 
jeſty would make choice of Diſſeldorp, Cullen, or 
Francfort, or Hamborough, or any other Place 
which his Majeſty ſhould think more convenient 
than the other, under that Exception: All 
| ring Places, and in truth any other out of the 

ing of Spain's Dominions, were at ſuch a Diſ. 
tance (the Winter being now near over) that 
there could be no reaſonable Expectation of the 
Fruit of the Treaty in Time to prevent more 
Acts of Hoſtility. 

About this Time the Earl of St. Albans having 
been ſent into England by the Queen-Mother 
upon her own particular Aﬀairs, Monſieur De 


| Ruvigny did write to him, that that Court did 


earneſtly deſire a Peace; and that, if he were 
in France, he did believe ſome Expedient might 
be found that would produce the ſame; and he 
continued for many Weeks together to write 
very earneſtly to the Earl of St. Albans to come 
into France with Authority to treat and conclude 
a Peace, and that it might be made before ſuſ- 

cted. All which Letters the Earl ſhewed to 
is Majeſty. Monſieur De Ruvigny was a Per- 
ſon very well known to the King, and many 
others in the Court, to be too wiſe a Man to 
write upon ſuch a Subject, and in ſuch a Manner, 
without very good Authority; and that he was 
likewiſe a Man of Honour, and would not ſuffer 
himſelf to be made uſe of upon any unworthy 
Deſign; and therefore his Majeſty concluded, 
that it would be fit that the Earl of St. Albans 
ſhould tranſport himſelf into France; who having 
diſpatched all the Buſineſs for which he was ſent 
the. Queen, his Return could adminiſter no 
Cauſe of Jealouſy to any; nor had he ſo much 
as a Letter of Credit from the King, and only 
had Direction to underſtand from Monſieur De 
Ruvigny, upon what Ground he had fo earneſtly 
invited him over, and to receive any Propoſition 
he or any body elſe ſnould offer in order to Peace, 
which he ſhould tranſmit. to his Majeſty, and. 
expect an Anſwer; with a poſitive negative In- 
ſtruction, that if any — — ſhould be made 
to him to oblige his Majeſty to aſſiſt the French 
againſt Flanders, he ſhould. utterly reject it. | 
At the ſame. Time the Baron De Ila, who, 
was Envoy from the Emperor, a much 
more dexterous Man than the Spamfb Ambaſſa- 
dor, and ſo more relied. upon in Madrid as well, 
as Vienna, in thoſe Affairs which concerned their 
joint Intereſt, pretended to have received Letters. 
from Halland, by the Conſent and with the Pri- 
vity of De Mit, that they had there a. great. 
Mind to Peace; and that if De Witt (who. was 
looked upon as the only Man that. oppoſed it) 
might receive any Aſſurance of the Good-will 
and Protection of the King, he would be willing, 
to negotiate the Peace, whether France ſhould 
be willing to it or no; and the Baron (who had, 
nothing more to ſollicit on the Emperor's be- 
halt) offered immediately to take his Leave, and: 
return to Bruſſels, and from thence he would go- 
incegnito to the Hague and confer with De Witt, 
and would thereupon give his Majeſty Adver- 
tiſement what, he might. depend upon. The 


King would have thought the better of any 
Peace; that had been procured without the Inter- 
poſition of Frauce, and, therefore willingly con- 
ſented to his, Journey; and gave him Leave to 
allure De Mut, that he ſhould, find all poſſible: 
Good- will and Friendſhip from his Majeſty, and 

that 


that his Majeſty deſired nothing more than a juſt 
and an honourable Peace, and upon ſuch Con- 
ditions as might make it laſting. 

Whilſt theſe Matters were in Agitation in 
France and in Holland, the Swedes Ambaſſadors 
earneſtly ſolicited for an Anſwer to the Letter 
they preſented to his Majeſty from the States, 
concerning a Neutral Place; which put his Ma- 
jeſty to another Deliberation. Not to return any 
Anſwer, would be interpreted a Refuſal of the 
Treaty, and ſo make his Majeſty appear to all 
Chriſtian Princes to be better pleaſed with the 
War. To accept of any of thoſe Places inſinua- 
ted from the Dutch, would be againſt his Dig- 
nity, in ſo far condeſcending to the unreaſonable 
Impoſition of the King of France; and yet to 
nominate any Place in Handers for the Treaty, 
after France had ſo poſitively declared itſelf, 
would be interpreted both by France and Holland 
as a Rejection of the Treaty, at leaſt would make 
France leſs ſollicitous for a End of it. 
When his Majeſty called that Committee of the 
Board to conſult upon ſome Expedient in this 
Affair, he propoſed himſelf one Expedient, 
which I am ſure I had not heard of before; 
which was, to make choice of the Hague for the 
Place to treat in, The Condeſcenſion to Holland, 
in ſending his Ambaſſadors to treat in their own 
Province, was not, upon a Diſquiſition of it, 
thought to be of that Importance, as to neglect 
the Benefics and Conveniencies which might rea- 
ſonably be expected from the having it in that 
Place. The People were not only generally very 
weary, of the War, and deſirous of a Peace, but 
the States themſelves were very much divided, 
and De Witt had been expoſed to many Difficulties 
and Reproaches, under the Character of being 
the ſole Perſon who deſired the Proſecution of 
the War; and he had prevailed moſt, by taking 
upon him to aſſure the States, that the King had 
no. Thoughts of Peace, but only laboured to 
ſeparate France from them, and divide them 
amongſt themſelves. There could not be a greater 
Manifeſtation of his Majeſty's ardent Deſire of 
Peace, than by offering to ſend his Ambaſſadors 
to the Place where the Body of the States them- 
ſelves reſided, and who would be the only 

udges of the Reaſonableneſs of what his Ma- 
jeſty ſhould propoſe, and by being upon the 
Place might give all Expedition to the Work : 
Beſides, that all other Princes concerned had 
their Miniſters likewiſe there; and therefore if 
his Majeſty's Overture in this Particular ſhould 
be rejected, all the World would conclude that 
the Dutch would not endure ſo much as to hear 
of Peace. And upon theſe Reaſons the Reſolu- 
tion was taken to name the Hague for the Place 
of the Treaty; and his Majeſty's Letters were 
diſpatched accordingly. ' 
he firſt News we heard from Paris and the 
Hague, after the Earl of St. Albans being arrived 
there, and the Baron De ſola at Bruſſeh, was a 
great Complaint, that the King had ſent the 
on De [ſola privately to the Hague with Over- 
tures of Peace; but | eſpecially with Deſign to 
divide Holland from France, and to perſuade them 
to break their Alliance with them; in which there 
were ſome particular Expreſſions which his Ma- 
jeſty had in truth uſed to the Baron De Ila, and 
many other which. he had never uſed. The 
King had Reaſon to conclude from hence, that 
Vor. VIII. ban | 
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De Witt was never to be treated withal privately ; 
and that the Baron De [ſola was not to be truſted, 
he having perſuaded and prevailed with his Ma- 
jeſty to give him leave to ſpeak with De Wit 
upon ſome Letters he had ſhewed the King from 
Monſieur Friquett, the Emperor's Envoy at the 
Hague, a Gentleman not unknown to his Majeſty, 
and of a very clear Reputation; wherein there 
was Mention of a Diſcourſe made by De Witt to 
him, which might very well encourage the King 
to give that in Charge to the Baron which his 
Majeſty had in truth commended to him : Nor 
in truth had it been material, if he had ſaid no 
more than his Majeſty gave him leave to do; 
which yet he promiſed not to mention, except he 
clearly-diſcerned the other to be very willing to 
deal as freely with his Majeſty ; but it plainly 
appeared that the Baron had far exceeded his 
Commiſſion, and ſaid many things for which he 
had not any Power, and which in truth had never 
paſſed in Diſcourſe between the King and him. 
And as the King of France had always ex- 
reſſed the greateſt Prejudice, and the moſt bitter 
Fealouſy, from the Time that the Baron was de- 
ſigned for England, as a Perſon who delighted 
in nothing ſo much as in puzzling and perplex- 
ing, and creating Intricacies in all Treaties" in 
which he had ever been engaged, which had been 
many in ſeveral Courts of Chriſtendom ;, ſo indeed 
his Parts were moſt proportioned for embroiling 
and for preventing any Concluſion, in which he 
gave himſelf leave to ſay and do any thing which 
he thought would contribute to his End, with- 
out the leaſt Conſideration of Ingenuity or Sin- 
cerity in the Matter; though otherwiſe it cannot 
be denied that he was a Man of great Parts, and 
of a univerſal Underſtanding in the Affairs of 
Chriſtendom. ? 

At the ſame time the King of France com- 
plained of the Authority given by his Majeſty to 
the Baron De ſola, we found in the Duich prin- 
ted Gazette the Copy of a Letter written then 
the King of France himſelf to the States; in hich 
he informed them of the Earl of St. Albans being 
newly come to him with Propoſitions from the 
King of England in order to Peace; and that he 
had a Plenipotentiary Commiſſion to treat and 
conclude, mentioning ſome of the Conditions he 
had offered; and therefore deſired that they 
would arm their Ambaſſadors in France to Join 
in the Treaty. This gave his Majeſty great Of- 
fence, and juſt Cauſe to ſuſpect that whatever 
Pretences France had made, it did not at all de- 
fire the Peace; and he had the more Reaſon to 
complain of this Injury, becauſe there was not 
the leaſt Colour or Ground of Truth in the Re- 
lation, the Earl of St. Albans having not any 
thing like a Commiſſion ; nor, as he proteſted 
upon this Occaſion, (whereof he had likewiſe 
taken Notice at Paris, and complained before he 
could have any Advertiſement from England) 
had he ever pretended to have the leaſt Power 
from his Majeſty; nor had he ever mentioned 
any of thofe Particulars to any Perſon which 
were ſo formally inſerted in that King's Letter 
to the States: And his Majeſty was the more 
confirmed in his Belief that France would not 
contribute to the Peace, becauſe they did at this | 
very Time, with equal Paſſion to De Witt him- 
ſelf, oppoſe the Treaty at the Hague; againſt 
which they could have no Reaſon to except, if 
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they had a Mind to the Peace, unleſs they hoped 
by the Trick chat is mentioned before, to have 
ot the Treaty to Paris by a Commiſſion to the 
arl of St. Albans; which they had tried all the 
Ways they could to obtain, and his Majeſty had 
as poſitively refuſed to grant, and then reſolved 
to inſiſt on the Hague, or upon ſome Place in 
Flanders, let the Succeſs be what it would. 7 
During this Agitation, an Expreſs was ſent 
over from the Earl of St. Albans, with two Pa- 
pers which he had received from Monſieur De 
Lyonne, and both in his own Hand, which Ori- 
ginals were ſent to the King; the one contained 
a Propoſition for the Peace, that there ſhould be 
no Mention of the Charges of the War, or the 
Damages received by it on either Side; but that 
it ſhould. be in his Majeſty's Choice, whether all 
Things ſhould remain in the State they were at 
preſent, either Side to keep what it had taken, 
and were poſſeſſed of by reaſon of the War; or 
that both Sides ſhould come to an Accompt, and 
either be repaired by the other for the Damages 


it had ſuſtained ; and that after his Majeſty had 


made his Election of thoſe two Particulars, from 
thence the Peace ſhould be obſerved between the 
King and the Dutch, according to the laſt Treaty 
which had been made at London after his Majeſty's 
Return: The other Paper was a Propoſition 
made to his Majeſty, that he would promiſe un- 
der his Hand that he would not, during the 
Space of a Year to come, enter into any Treaty 
to the Prejudice of France, nor give any Aſſiſt- 
' ance againſt France during that Year, this Over- 
ture being made about the Beginning of March 
and in Conſideration hereof, the King of France 
would reſtore the Iſland of St. Chriftophers, which 
he had newly taken from the Engliſh, and would 
undertake that the Dutch ſhould conſent to the 
Peace upon the Conditions formerly mentioned; 
and that the Treaty ſhould be, if his Majeſty de- 
fired it, at Dover or Canterbury, ſince it would 
not be poſſible to perſuade De Witt ever to con- 
ſent that ir ſhould be at the Hague; which he 
looked upon as a Deſign only to countenance the 
Party of his Enemies: And at the ſame time the 
States writ again to the King, and offered to treat 
at Dover or Canterbury. 

Though his Majeſty had, in all his Anſwers 
to the Dutch, demanded Satisfaction for the Da- 
mages he had ſuſtained, and for the Charge of 
the War; and made little Doubt, if France had 
not entered into that Conjunction, that they 
would have been induced to have made ſome 
Compenſation towards it; yet the Caſe was now 
altered, and they thought themſelves by the new 
Alliances to ſtand upon the Advantage Ground, 
ſo that his Majeſty found any Demand of that 
kind would not be ſubmitted to; nor, in truth, 
had the like been inſiſted upon in any Treaties 
of this Age, after the longeſt or ſharpeſt War 
that had been made. aq pats after tull Deli- 
beration, his Majeſty was well contented to accept 
of the Propoſitions made by the King of France 
for the Peace, and made choice of the Firſt Alter- 
native, that both Parties ſhould be 2 to 
enjoy what they had got without any Accbmpt, 
the Datch having loſt very much more than the 
Engliſh; and we having taken from them in Gui- 
nea, and upon that Coaſt, more important Places 
than they had taken from Us: and the Reſtitu- 
tion of St. Chriftophers by the King of France, 
put his Majeſty into the . ſame Condition in his 
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Plantations in the Vet- Indies, as he had been be- 
fore the War. | 

When his Majeſty thought that all Things upon 
the Matter had been adjuſted, and cared the leſs 
where the Treaty ſhould bez and having ſent 
ſuch an Anſwer into France as was punctually 
agreeable to what had been thence defired ; he 
received another Diſpatch from thence; with in- 
finite Excuſes, and Proteſtations of Sincerity, 
that the Dutch had expreſly refuſed to conſent 
to a Peace, except the King would remit and 
part with the Iſland of Polaroone in the Eaft- 
Indies; an Iſland which had been formerly taken 


by the Dutch from the Engliſh with very foul 


Circumſtances; and the Re-delivery whereof was 
promiſed by them in their Treaty with Cromwell; 
and again renewed in their laſt Treaty with the 
King, and his Majeſty had ſent Ships thither 
to receive it z which not being delivered upon 
Pretence of want of ſome Formality in the de- 
manding, it was one of the Grounds of the pre- 
ſent War, as an Indignity and Breach of Faith 
towards his Majeſty t though they proteſted that 
it was only the Fault of their Governour in 
thoſe Parts, who for want of an Order from the 
Eaſt- India Company; though he did receive the 
Order of the States-General, had not refuſed, but 
delayed its Delivery; and that that and all other 
Orders that could be required, were again re- 
newed, and already ſent thither; and they were 
confident the Place was by that time given up. 
It was alledged by the King of France; that 

Dutch had always declared to him, in all the 
Diſcourſes which had been between them of a 
Treaty, that they would never reſtore Polaroone: 
And Monſieur De Lyonne proteſted, that he had 
never known that the Reſtitution thereof was 
comprehended in the laſt Treaty, but conceived 
that it would fall within the Alternative, if the 
King ſhould make choice of that; which he had 
done, or otherwiſe would fall into the Accompt : 
and concluded, with a very earneſt Deſire, that 
the King would rather yield in that Particular, 
than break the Treaty for an Iſland which was 
nothing worth for the preſent, nor could be 
made valuable in lefs than ſeven Years; with a 
Proteſtation ſtill, that he would do all that was 
in his Power to perſuade the Dutch to with 
Polaroone , but it they ſhould deny to do it, he 
could not ſeparate himſelf from them upon that 
Point, fince they had ſtill mentioned it as a Con- 
dition : but if his Majeſty would yield in that 
Particular, all Difficulties ſhould be removed, 
and the Treaty concluded without any new Ob- 
ſtruction. This unreaſonable Litigation, and the 
receding from what had been ſo fully undertaken 
before, removed all Confidence from his Majeſty 
of the fincere Intentions of France; nor could 
he foreſee what other new Scruples would ariſe 
from the one hand, and be admitted by the 
other. However, after a full Deliberation with 
his Council upon the whole State of his Affairs, 
and after having communicated to them all that 
had paſſed, he did reſolve not to reject the 
Treaty, but was contented that Breda ſhould be 
the Place; not thinking it fit, for many Reafons, 
to bring the Treaty to'Dover or Canterbury, to 
give the Enemy that Advantage if it ſhould 


prove ineffectual, that it ſhould be broken in his 
own Dominions; or to make other Advantages 
by Infuſions to the People, who were generally 
more diſſatisfied than they had Reaſon to = 


And thereupon his Majeſty named the Lord 
Hollis, and Mr. Henry Coventry of his Majeſty's 
Bed-Chamber, for his Ambaſſadors in that Trea- 
ty, Men very well qualified for the Service, who 
were diſpatched to Breda as ſoon as was poſlible, 
which was about the Beginning of May; France 
having promiſed, that the Fleet under the Com- 
mand of the Duke De Beaufort ſhould remain in 
the Port, and that he would uſe his utmoſt Power 
to diſpoſe the Dutch, in the Entrance into the 
Treaty, to conſent to a Ceſſation, that ſo there 
might be no more Acts of Hoſtility on either 
Side, until it might appear what Succeſs the 
Treaty was like to have towards a Peace: And 
concerning the Buſineſs of Polaroone, he gave 
them Charge to inſiſt upon the Delivery, and ſent 
to the Eaſt· India Company, who had the ſole In- 
tereſt in that Iſland, to ſend their Deputies to 
the Treaty, who ſhould be privy to all that 
ſhould be treated upon that Affair, and who 
might propoſe or accept whatſoever they thought 
beſt for themſelves; towards the obtaining where- 
of, France was ſo fully engaged to uſe their ut- 
moſt Interpoſition. 

What paſled during the Treaty is known to 
ſo many, that I need not mention it here, every 
Diſpatch from the Ambaſſadors being read and 
debated at the Council-Board ; and when ſuch 
Difficulties did ariſe that the Ambaſſadors would 
not take upon them to make any Concluſion with- 
out a particular Communication of the Temper, 
and Diſpoſition, and Reſolution of all the Per- 
ſons concerned, they thought fit that one of them- 
ſelves (the Lord Ambaſſador Coventry) ſhould 
attend his Majeſty, being obliged to return with 
his Majeſty's Anfwer within ſo many Days; and 
as ſoon as he arrived; he gave his Majeſty a full 
Account; before the whole Council-Board, of 
all that had paſſed in the Treaty; that the Dutch 
behaved themſelves very inſolently, and that the 
Authority of De Witt was ſo great at the Hague 
with the States, that no body durſt oppoſe any 
thing he adviſed ; that the Dane, by his Inſti- 

tion, had made Demands of a very inſolent 
8 that they believed that the French Am- 
baſſadors had behaved themſelves very well, and 
done all that was in their Power to do, and had 
reſtrained the Dutch from their Inſolence by 
Threats and Menaces, which they likewiſe uſed 
towards the Dane: In fine, he read all the Ar- 
ticles which were concluded between them; with 
all thoſe which remained undetermined and un- 
conſented to, on either Side; with what the 
French Ambaſſadors reſolved to perſuade and re- 
duce the Dutch to conſent to yield to, or to de- 
clare againſt them in their Maſter's Name. Upon 
which Report, every particular Article was at 

large debated at the Board, which took up many 

- Days. 
hs leaſt Hope of having Polaroone reſtored to 
the Engliif ; that they ſaid it was contained in 
that Alternative which the King had made choice 
of; and when it was replied to them, that the 
Words of that Alternative clearly determined 
the contrary, for that either Side was to remain 
ed of what they had got by reaſon of the 
War, which could not be applied to this Iſland, 
which they had unjuſtly taken and uſurped fo 
many Years before; and that they were obliged, 
by the laſt Treaty, to reſtore it, ſo that the War 
had no Operation upon that; to this they an- 
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'a vile Artifice to elude it. 


The Ambaſſador ſaid, there was not 
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ſwered, that they had, according to the Treaty, 
ſent Orders for the Re- delivery of it, and that 
they believed it had been delivered accordingly 3 
and that upon the News of the War, their Sub- 
jects had re- taken it agyin, which would bring 
it within the very Letter of the Alternative? 
And this our Eaſt-India Company was ſo far 
from contradicting, that they believed it to be 
true, and had ſhewed me; before the Treaty 
began, a Letter they had received from one of 
their Factors in the Indies, that there was a Re- 
port there, that the Dutch had delivered up Po- 
laroone to thoſe who were ſent to receive it, 
that ſhortly after that they had taken it from 
them again; and therefore they deſired that a 
ſpecial Article might be inſerted in the Treaty, 
whereby the Dutch might be obliged to give it 
up again, if they had in truth ſo indirectly deli- 
vered it, that they might again re- poſſeſs them- 
ſelves of it; which could not but be underſtood 
to be a plain Violation of their Publick Faith, or 
The Ambaſſadors 
replied, that if it had been in truth delivered by 
them, though ſo indirectly taken, they could not 
inſiſt upon it, but allow it to be in the Alterna- 
tive ; they deſired only that it might be inſerted 
in the Article, that if in Truth it had never been 
delivered, they ſhould be obliged to do what fo 
long ſince they ſhould have done. The Dutch 
anſwered, that the End of this Treaty was to 
eſtabliſh a firm Peace, and therefore they would 
admit of no doubtful Expreſſions which might 
create future Diſputes. The Ambaſſadors ſaid, 
it was very evident, and the French Ambaſſadors 
had acknowledged the ſame to them, that 2 
were reſolved never to part with the Iſland; ſo 
that there remained no more to be conſidered 
upon that Particular, but whether, upon the Re- 
fuſal of Polaroone, the War ſhould be continued. 
The Eaſt- India Company were ſent for to deli- 
ver their Opinion; and they very frankly decla- 
red, that they believed a Peace to be very neceſ- 
ſary for the ( and therefore would not 
that the War ſhould be continued upon any par- 
ticular Intereſt of theirs; and it was 5 — 
enough, that if the War continued, their whole 
Eaſt-· India Trade muſt be deſtroyed, the Dutch 
being ſo much ſuperior in Shipping, and all kind 
of Strength, in thoſe Parts. as the King 
reſolved to conſent to their keeping of Polaroone ; 
and I do not know that there was one Man at 
the Board of another Opinion. To conclude, 
after a long Debate for ſo many Days upon every 
Particular, the King reſolved, with the Concur- 
rence of the whole Board (one or two Perfons 
only . excepted) to conſent to the Peace u 
fuel Conceſſions and Proviſions as the French 
Ambaſſadors had obliged themſelves to bring 
the Dutch to conſent to; and thereupon the 
Ambaſſador returned with full Power, and in a 
ſhort time after that Peace was concluded and 
publiſhed. And therefore I cannot underſtand 
how his Majeſty could be deluded or betrayed in 
that Treaty, which paſſed with ſuch a full Ex- 
amination and Diſquiſition ; and in all which De» 
bates his Majeſty himſelf had taken the Pains to 
diſcourſe more, and to enlarge ' himſelf in the 
Anſwer of all thoſe Objections which were fore- 
ſeen, than I had ever known him to do upon any 
other Article, ie 
b 
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It is very true, that I had been commanded 
py the King to write moſt of the Letters and 
Birections which had been ſent to the Earl of 
St. Albans from the Time of his going over, con- 
cerning the Treaty, his Lordſhip having (I pre- 
ſume by the ſame Direction) directed moſt of his 
Letters to me; and moſt of the Diſpatches to 
the Ambaſſadors were likewiſe prepared by me, 
they being by their Inſtructions (without my 
Defire or Privity) to tranſmit their Account to 
dne of the Secretaries, or to myſelf : But it is as 
true, that I never received a Letter from either 
of them, but it was read intirely in his Majeſty's 


Preſence to thoſe Lords of the Council who at-. 


tended, where Directions were given what An- 
ſwer ſhould be returned ; and I never did return 
any Anſwer to either of them, without having 
firſt read it to the Council, or having firſt ſent it 
to one of the Secretaries to be read to his Maje- 
; and I can with a very good Conſcience pro- 
teſt to all the World, that I never did the leaſt 
Thing, or gave the leaſt Advice relating to this 
War, or relating to the Peace, which I would 
hot have done if I had been expiring, and to 
have given an Account thereof to God Almighty 
that Minute: And as his Majeſty prudently and 
piouſly, and paſſionately deſired to put an End to 
that War; ſo no Man appeared more delighted 
with the Peace when it was concluded than 
his Majeſty himſelf did; though, as far as I could 
make any Judgment of. the Publick Affections, 
the Publication of that Peace was attended with 
the moſt univerſal Joy and Acclamation of the 
whole Nation, that can be imagined : Nor is it 
_ eaſy to forget the general Conſternation that the 
City and the People of all Conditions were in, 
when the Dutch came into the River as high as 
Cbatbam; and when the Diſtemper in the Court 
itſelf was ſo great, that many Perſons of Quality 
and Title in the Galleries and Privy-Lodgings 
very indecently every Day vented their Paſſions 
in bitter Execrations againſt thoſe who had firſt 
counſelled and brought on the War, wiſhing that 
an End were put to it by any Peace; ſome of 
which Perſons, within very few Days after, as 
bitterly inveighed againſt the Peace, and againſt 
the Promoters of it. But I am ſo far yet from 
repenting or being aſhamed of the Part I had in 
it, that 1 look upon it as a great Honour, that 
the laſt Service performed for his Majeſty was 
the ſealing the Proclamations, and other Inſtru- 
ments for the Concluſion and Perfection of that 
Peace, the Great Seal of England being that very 
Day ſent for, and taken from me. | 


The Seventeenth and laſt Article is, That 7 
was 4 Principal Author of that fatal Counſel of 
Dividing the Fleet about June, 1666, 


How far I have always been from giving Ad- 
vice in the Proſecution of the War either by Land 
or Sea (except by being preſent at ſome of the 
Debates) I have at large ſet down before; I ne- 
ver in my Life having pretended, either in the 
"Time when I ſerved his late Majeſty during the 
War, or in this King's Time, to underſtand any 
thing of that Affair: But when [I have been pre- 
ſent in Counſels of that Nature, I have always 
governed myſelf by their Opinions who had the 
greateſt Reputation of Skill in that Profeſſion ; 
and I never preſumed leſs in my Life to give an 


1 


Advice, than I did in this Particular concernin 
the Diviſion of the Fleet; and I ſhould make a 
full Anſwer to this Charge, if I ſhould ſay no 


more, than that I am not guilty of it. But ſince 
it hath made ſo much Noiſe, to the Diſadvantage 
of the King, and of the Conduct of his Af. 
fairs, and that no Care hath been taken to inform 
Men of the whole Carriage in that particular; 
I-will, as I have done at large to the other Ar. 
ticles, for his Majeſty's Honour, and for the 
Vindication of thoſe of his Council who were 
preſent in thoſe Debates, (how unjuſt ſoever many 
of them have been to me) ſer down very particu- 
larly all that I know of that Matter, and how the 
Fleet came to be divided; upon the View of 
which, I am of Opinion, what Misfortune ſoever 
attended it, no Man will have Cauſe to be aſham- 
ed of any Fault he committed in it. From the 
Time that his Majeſty reſolved to ſend Prince 
Rupert and the General with a joint Power and 
Authority to command the Fleet, there was 
Cauſe enough to apprehend that there would not 
have been ſo good an Accord between them as 
the conducting fo great a Service required'; and 
I was then thought to have ſo great an Intereſt in 
both of them, that his Majeſty commanded me 
to uſe the utmoſt Endeavours to diſpoſe them 
to a good Underſtanding towards each other; 
and I believe they will both confeſs, that I per- 
formed all the Offices 1 could, and with ſome 
Succeſs, to that good End: And I was the more 
ſollicitous in it, becauſe { found that the Frince 
was much unſatisfied with the Reſolution his 
Majeſty had taken, that they ſhould both go in 
one and the ſame Ship; and that his Highneſs 
was very deſirous to be in a Ship by himſeli, and 
even to command a Part of the Fleet upon any 
Enterprize that ſhould offer itſelf, ſeparated 
from the other: And there was too general an 
Opinion, from what Ground I know not, even 
at the Time when our Fleet was ready, and when 
the two Generals went to it, that the Dutch 
were not in any degree ready to come out; that 
the greateſt Ships had not taken in their Provi- 
ſions, and that they had not Men enough to man 
the Fleet; and that they had no Deſign to come 
out of their Port till the Duke de Beaufort ſhould 
be ready upon the Coaſt to join with them; 
which Fleet was then at Bret, and in great Rea- 
dineſs. I had no Part in managing the Intelli- 
gence, nor in truth ſo much as a Correſpondence 
by Letter at that Time, with any Man in France 
or Holland. The two Generals were not many 
Days at Sea, when my Lord Arlington informed 
his Majeſty and my Lords, that he had received 
Intelligence from a good Hand, that the Dutch 
were in no degree ready to come out with 
their Fleet; and that the Duke de Beaufort on 
ſuch a Day of the Month had all his Fleet ready, 
and his Men on Board, to take the firſt Oppor- 
tunity of the Wind to ſet fail from Bref; that 
the Wind had been fair theſe two laſt Days, and 
therefore that -it might be preſumed that he was 


by that time at Sea, and making his Courſe for 
Holland, Whereupon it was conſulted, whether 


any Order ſhould be ſent to the Fleet, that Prince 
Rupert with Part of it might bend his Courſe to- 
wards Breft, whilſt the General with the other 
Part waited the Hollanders Motion. There had 
been a long Proſpect and frequent Debates upon 
this Contingency, and how advantageous a thing 

4 it 


it would prove, if we could have timely Adver- 
tiſement of the Duke de Beaufort's Motion, that 
a Part of the Fleet might be ſent to encounter 
him before his Conjunction with the Dutch; and 
to that purpoſe the Lord Arlington had taken all 
the Pains he could to get particular Intelligence 
of the Motion of that Fleet. When this Intel- 
ligence was communicated, ſome were of Opi- 
nion that his Majeſty ſhould ſend preſent Orders 
to the Generals, that Prince Rupert ſhould with 
ſuch a Number of Ships as they ſhould think fit 
bend his Courſe as is before-mentioned. The 
late Lord Treaſurer and I were preſent at this 
Debate; and though we ſeldom offered Advice 
in ſuch Caſes, yet being now both of one Opi- 
nion, we did deſire the King, that he would not 
take upon himſelf to ſend poſitive Orders in an 
Affair of ſuch Moment, upon an Intelligence 
that might not be true; though we believed it to 


be very probable, that the Generals were like 


every Day to know more of the Motion of the 
Enemy than we could do: And therefore we 
humbly offered it to his Majeſty, whether it 
might not be fit in this Caſe, to ſend ſome of the 
Council then preſent, and who had ſeen the In- 
telligence, and heard the whole Debate, pre- 
ſently to the Fleet, to inform the Generals of 
what his Majeſty had heard, and of the Conſi- 
derations which had been thereupon; and if 
they had received no Advertiſement to the con- 
trary, and upon Conference together, thought 
fit to divide the Fleet, and that Prince Rupert 
ſhould ſer fail in order to engage the Duke de 
Beaufort, his Majeſty would be very well content 
that they ſhould put that Deſign in Execution, 
without ſtaying for farther Orders. His Majeſty 
was pleaſed (with the concurrent Opinion of every 
Perſon preſent) to approve of this Propoſition , 
and immediately made choice of Mr. Vice-Cham- 
berlain and Sir William Coventry, to uſe all poſſible 
Expedition to find out the Fleet, and inform the 
Generals of all that had paſfed. 
get to ſay, that at this Conference, and before 
the Meſſengers were diſpatched, Mr. Secretary 
* Morrice informed the King, that he had received 
Intelligence very different from what my Lord 
Arlington's was; which was, that the Dutch Fleet 
was even ready to come out, all their Men bein 
aboard, which was likewiſe commended to thoſe 
two honourable Perſons to make Part of their 
Information. The Winds were fo favourable, 
that the two Meſſengers went to and returned 
from the Fleet with more Speed than could rea- 


ſonably have been expected ; they reported to the 


King, that they had imparted all his Commands 
to the Generals, and that they had had full Con- 
ferences together upon it; that by all the Intelli- 
8 they had received, they did conclude, that 
the Dutch were not ready to come out; and 
therefore they thought it very counſelable, that 
the Prince ſhould endeavour to meet with the 
Duke de Beaufort; and in order to that, they 
had agreed before their coming away, and had 
agreed what Ships ſhould attend Prince Rapert, 
and what ſhould ſtay behind with the General, 
which they reſolved ſhould. be executed by ſuch 
a Time, if they did not receive his Majeſty's 
Orders to the contrary ; which his Majeſty did 
not think fit to ſend, ſince they were of the ſame 
Mind, and fo they ſeparated each from other, as 
was agreed. I have heard (but I was not then 
Vol. VIII. | 


I muſt not for- 
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preſent) that upon à more certain Intelligence 
that the Dutch Fleet was come out, Orders were 
ſent to hinder the Prince from going out; which, 
if they had been tranſmitted with Care enough, 
would have come to him in time: But there 
being ſome Negligence in that, they came not to 
him time enough to return till the ſecond Day of 
the Engagement; which is ſo well known that I 
need not enlarge upon it. And this is all that 1 
know of the dividing the Fleet; in which I do 
not know that any Man can be juſtly blamed 
with more Reaſon than all Men may be, whoſe 
Counſels have not that Succeſs which is deſired; 
and if there were any Fault committed, I am ſure 
there is no Colour to impute it to me, nor am I 
in the leaſt degree reſponſible for any Conſe- 
quence upon it. | 


I have now, according as my Memory hath 
been able to ſupply (for I have not any Paper or 
Note by me for my Aſſiſtance) anſwered every 
particular Charge againſt me; I hope ſo fully, 
that, how powerful ſoever my Enemies ſhallbe yet 
able to appear, as they do continue very power- 
ful, all indifferent Men will abſolve me from an 
Guilt: And though I neither do or can expect 
any thing of Juſtice or Ingenuity from thoſe Per- 
ſons who have by all the evil Arts imaginable con- 
trived my Deſtruction, by infuſing into his Maje- 
ſty's Ears Stories of Words ſpoken, and Things 
done by me, of which I am as innocent as I was 
when I was born, and other Jealouſies of a Na- 
ture ſo odious, that themſelves have not the Con- 
fidence publickly to on; yet, I ſay, notwith- 
ſtanding all this Diſadvantage for the preſent, I 
do not doubt but that Poſterity, if not the pre- 
ſent Age, will clearly diſcern my Integrity and 
Innocence in all the Particulars which are object- 
ed againſt me, and lament my preſent Sufferings, 
that after ſo many Years of very faithful and 
painful Service, I ſhould be baniſhed my Coun- 
try, and forced to ſeek my Bread in foreign Parts - 
at this Age. However, it concerns me very 
much to wipe off one Reproach which I may 
ſeem to have brought upon myſelf, by my with- 
drawing and ſecretly flying out of the Kingdom, 
to avoid, as it may be thought, the Juſtice of 
Parliament; which, as it is made the Ground 
and Foundation of the Act of Baniſhment, ſo I 
may reaſonably preſume that it hath made deep 
Impreſſion in the Minds of many worthy Perſons, 
who were not over-inclined to entertain a- Pre- 
judice againſt me, and who, by my withdrawing, 
may reaſonably believe, that if I were in tru 
ſo innocent as I have profeſſed myſelf to be, I 
would not have declined the moſt fevere and 
ſtricteſt Examination of all my Actions, of which 
I ought to be very ambitious ; and that an exact 
Inquiſition might be made into my whole Lite, 
from which, and from which only, if I am fo 
innocent as I pretend to be, I might reaſonably 
promiſe to myſelf ſuch a full Vindication, as _ 
might. amply repair me in point of 2 
Honour, not only to the Shame of my Enemies, 
but to my full Reparation for the Damages I have 
ſuſtained, if I could proveſuch a groſs Combina- 
tion and Conſpiracy againſt me as I have ſeemed 
to accufe them of : And therefore it concerns me 
very much to make ſuch a Defence for myſelf in 
a clear Relation of all the Motives and Circum- 
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ſtances which prevailed with me at that time to 
5 wylk after I had ſo often rejected 
all Overtures and Advice to that Purpoſe, and 
ſo publickly declared that I would rather under- 
go all the Danger and Ruin which might attend 
my being brought to a Trial, than to contribute 
to my own Infamy by endeavouring to decline 
the Trial: And I hope that when 1 have made 
a faithful Narration of all thoſe Reaſons and 
Motives which l and even forced me to 
do what 1 did, I ſhall be thought by all diſpaſ- 
fionate Men not only not to have deſerted and 
betrayed my own Innocence, but to have com- 
ve always paid to his Majeſty, and to his Ser- 
vice; and againſt which I hope, and am moſt 
confident, that God Almighty will always pre- 
ſerve me from committing the leaſt Fault or 
Omiſſion. 
When his Majeſty was pleaſed firſt to ſend me 
an Intimation of his Purpoſe to take the Seal 
from me, which was by the Duke of York, he 
vouchſafed to uſe all the gracious Expreſſions 
that can be imagined ; the great Satisfaction and 
Benefit he had received by my Service, the Aſſu- 
rance he had of my Fidelity, and that he was 
-onfident nothing could be objected againſt me, 
which I would not be well able to anſwer ; but 
that the Parliament had contracted ſo great a 
Prejudice againſt me, that if they had fat but one 
Day longer before their laſt Adjournment, they 
would have accuſed me of High Treaſon, and 
that he was moſt aſſured that they continued in 
that Reſolution, and would execute it the firſt 
Day of their next Meeting ; that I well knew 
the Condition of his Affairs, and how much he 
depended upon the Houſe of Commons for a 
Supply of Money, without which he ſhould not 
be able to ſupport his Government : His Advice 
therefore was, that I ſhould deliver up the Seal 
to him out of my own Choice, by which he 
ſhould be able to protect me from further Incon- 
venience; and it would be ſo grateful to the Par- 
liament, that he ſhould in Conſideration thereof 
receive all that he could deſire from them. It 
will eaſily be believed that I was enough ſurpri- 
ſed with this Meſſage, it being at a Time when 
my Mind was broken with the Loſs of my Wife; 
for which his Majeſty had vouchſafed in his Royal 
Perſon to condole with me very few Days before, 
and when my Condition in all Reſpects was in 
no degree pleaſant to me: I deſired the Duke 
that he would procure an Audience for me with 
his Majeſty ; which his Royal Highneſs had not 
the leaſt Doubt of obtaining, and made as little 
Doubt but that his Majeſty, in reſpect of my 
Lameneſs and Indiſpoſition, would be graciouſly 
pleaſed to come to my Houſe : which his Maeſty 
the next Day promiſed to do; but upon Confe- 
rence with others, afterwards changed that his 
cious Purpoſe, and appointed me to attend 
m in a Morning in my own Chamber at Mbite- 
ball, which being a Ground-Room, would not 
put me to the Trquble of going up Stairs; and 
thither his Majeſty did vouchſafe to come to me, 
there being no body then preſent but his Majeſty 
and the Duke. The King received me very gra- 
ciouſly, with all thoſe Expreſſions which he had 
uſed to the Duke; and when I aſked him whe- 
ther he had taken any Offence at my Carriage, 
and whether I had miſbehaved myſelf in his Ser- 
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vice? He ſaid, No, but the contrary ; that I had 


pee with that Obligation and Duty which I 


ſeryed him very well, and that he believed no 
Prince had a better Servant; and that the Ref. 
lution he had now taken was for my Good and 
Preſervation z and ſo enlarged himſelf upon the 
Reſolution the Houſe of Commons had taken to 
accuſe me of High Treaſon, and the Prejudice 
they had againſt me. I told him, that he might 
poſſibly be deceived in that Information; ang 
that if he examined it better, he would find thar 
I was not a Man ſo univerſally odious to any Per. 
ſons of Power and Intereſt to ſerve him; at leaſt, 
that my Lord Arlington and Sir William Coventry, 


who were my known Enemies, would not be 


found to be more popular than myſelf ; that the 
Manifeſtation of bis Diſpleaſure in this manner 
would be ſo far from preſerving me, that it 
would infallibly expoſe me to the Malice of my 
Enemies, and was upon the Matter to call fog 
Accuſations againſt me to gratify his Majelty 
and I told him then, as I had done before, that 
Sir William Coventry had taken upon him, upon 
the Day of the laſt Prorogation, to offer ſome 
leading Men of the Houſe of Commons, that the 
Chancellor ſhould be ſacrificed to them, if that 
would content them, His Majeſty told me, 
that he knew much more of the Combination 
that was againſt me than I did; and that he was 
moſt aſſured, that if I were not removed before 
the Parliament met, it would not be in his Power 
to preſerve me; but if I voluntarily gave up the 
Place, and withdrew into the Country, he would 
undertake I ſhould not receive the leaſt further 
Trouble. I told him, the Seal was in his own 
Diſpoſal, he might take it when he pleaſed; but 
that I would not bring the Reproach upon my- 
ſelf, by voluntarily giving it up, that 1 deſerted 
his Service at a Time when ſome Men would be- 
lieve that-I might be of ſome Uſe to him. His 
Majeſty ſeemed to be reſolved upon the Matter, 
but diſmiſſed me with many gracious Expreſſions 
of his good Opinion; which he continued long 
after to do to thoſe Perſons, who of themſelves 
taking Notice of this Diſcourſe in the Court, 
eſumed to ſpeak to his Majeſty, and to diſſuade 
im from proceeding in that manner towards 
me; as the Archbiſhop of Canterbury, the Lord 
General, the Earl of Bridgwater, and others; to 
all whom his Majeſty mentioned me as a Perſon 
of whoſe Affection and Integrity to his Service 
he had an unqueſtionable Aſſurance : And I do 
in truth believe, that his Majeſty at that time had 
been perſuaded to believe that my Removal was 
neceſſary for his Seryice, and had in himſelf no 
Diſpleaſure towards me, in order to any further 
Proſecution. - h : 

As ſoon as the Seal was taken from me and de- 
livered to the King, I heard that Mr. May had 
kiſſed the King's Hand, and told him he was 
then King of England, and never before; and 
then every Day my Enemies declared their Ani- 
moſities againſt me; and Sir William Coventry 
declared publickly in all Places, that he had ad- 
viſed the King to remove me, as a Thing upon 
which his Welfare depended : My Lord g- 
ton had perſuaded the Duke of Buckingham, that 
I had been the ſole Perſon who had contrived the 
Proſecution that had been lately againſt him; 
whereas, in truth, I had never heard any thing of 
it till the King told it me, and the Lord Arling- 
ton brought me the Examinations which on 


been taken, and aſſured me there would be much 


more proved againſt him ; upon which T gave. 
ſuch Advice as my Duty obliged me to do.: but 
ſo far was I from Malice towards the Duke, that 
I did him all the Offices I could with the King, 
and contributed at leaft as much as any Man, as, 
ſoon as I found by the Lord Arlington that ſome 
of the Witnefles were dead, and that the Proofs 
would nor make all that good which he had pre- 
tended; but the Duke of Buckingham was in- 
formed that I was the only Cauſe of his Suffering, 
and thereupon inveighed 
uſual Bitterneſs. 

As ſoon as the Parliament came together, it 


revailed with his Majeſty as to declare his own 
Diſpleaſure againſt me, and againſt all thoſe who 
appeared to have no ill Opinion of me; and chen 


nothing was ſpoken ſo much of as the Reſolution © by any Threats; however, if it. 


to take my Life ; and the Lady Caftlemaindeelared fo 


that the Duke of Buckingham was to fit Lord 
High Steward of England upon my wrial, many 
Wagers being laid in the Court that I ſhould 
loſe my Head ; and Sir Thomas Oſborn, a Perſon 
of great Intimacy with the Duke of Buckingham, 
had declared in the Country, before his coming 
up to the Parliament, that it the Chancellor were 
not hanged, he would be hanged himſelf. All 
which- unuſual Proceedings did not in the leaft 
degree terrify me; only the Manifeſtation of the 
King's ſo great Diſpleaſure againſt me (for what 
Cauſe God of Heaven knows, I cannot to this 
Day imagine) did afflict me as it ought to do: 
Upon which I writ to the King, beſeeching him 
not to give Ear to the Reports raiſed by my 
Enemies; but to let me know in what I had 
offended him, and to beſeech him to be ſatisfied 
with the Difgrace and Damage I had already 
received. | 


From the Beginning of the Proſecution in Par- 


liament againſt me, ſome Perſons who wiſhed'me 
very well, and were well informed of the ſevere 


Intentions againſt me, | earneſtly adviſed me to 


withdraw myſelf, and thereby to provide for 


my Security z which I utterly refuſed to do. And 


it is well known, that the Day when the Houſe 
of Commons ſent up their General Impeachment 
of High Treaſon againſt me, that my Coach 


was ready and waited three or four Hours to 


carry me to the Houſe, I expecting to be ſent 
for till the Riſing of the Houſe. When the De- 
bate grew ſo hot m the Houſe of Peers, and that 
after many Expoſtulations from the Houſe of 
Commons, the Houſe of Lords ſtill refuſed to 
commit me to Priſon, I received new Importu- 
nities from my Friends to make my Eſcape; and 
they were perſuaded by ſome who had had the 

teſt Hand in contriving my Ruin, to believe 
at it would be grateful to the King, and that 
there ſhould be no Means uſed to obſtruct my 
going away : And when nothing of this could 
work upon me, the Biſhop of Hereford (who had 
not carried himſelf ſo well towards me as ſome 
Men thought I had deſerved from him) firſt ſent 


to the Biſhop of Wincheſter, to perſuade him to 
get me out of the Kingdom; and confeſſed to 
him, that it was the King's Deſire, though he 
would not own it to any body elſe: and then 
came to me himſelf, preſſing the ſame thing to 
me; and undertook, upon his Salvation (which 
vas his own Expreſſion) that I ſhould neither be 


againſt me with N ſed- 

' if the Houſe of Peers did not comply with the 
Houſe of Common 
quickly appeared that my Enemies had ſo far 
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gree in our or my Fortune by m Abs! 
lence ; which he ſaid 8 — delieve , he. 
would undertake without very good Authority: 
and thereupon enlarged upon the Calamities the 
ingdom muſt ſuffer by this Difference between 
the two Houſes, 4 which I ſhould be looked! 
upon to be the ſole Cauſe, and chereſote had 
eaſon to apprehend what Senſe the People were 
like to have of it; and Mr. Sexmour-had the Con- 
fidence to tell a Noble Lord of the Houſe, wh6 


rouſly oppoſed: my Commitment, that 
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the People would not only 
pull down my Houſe, but the Houſes of all thoſe 
Lords who adhered to me. I told the Biſhop, 
I was very innocent in all Things laid to 
Charge, and therefore I was not to be terrified 
| $hough fit 
r his Majeſty's Service that T abſented myſelf, 
I would, wi any Confideration bqw\tar I 
might ſuffer in Point of Reputation, ſubmit” to 
his Majeſty's Direction; only I defired that I 
might have ſuch a Paſs as might ſecure me from 


being ſtopped, and expoſed as a Pop cle 
People, and as a Man * away from Tut 
which the Biſhop thought f might realonabl 
require,” and tnade no Doubt © ſending it 
accordingly : But the next Morning he told t 
Biſhop of Wincheſter, that if the. Kio ſhould. 
grant ſuch a Paſs, it mi ve gteat Offencs to 
the Parliament, which Hazard. his Majeſty would 
not run, but renewed alt the Aﬀutances he ha - 
before given for the Security of 'my Paſſage: 
and I as poſitively refuſed to accept thereof; and 
ſo continued in my Houſe, and ſpoke every Day 
publickly with many Perſons a fult Week after 
the Time that the Biſhop had been with me, 
notwithſtanding the daily Advice and Importu- 
nity I received from my Friends and neateſt 
Relations. to withdraw. tin « 77 49" 
It pleaſed God that the Duke of Zurt had been 
for ſome Weeks ſick of the Small-Pox, ſo that 
no body had ſpoken with him of any Buſineſs for 
the Space of near a Month; but the Maligaicy; 
of the Diſeaſe being ſpent, his Majeſty himſelf 
had, upon the laſt Friday in November, vilited his 
Royal Highneſs; and ſaying little more then, 
than in congratulating his Recovery, and expreſ- 
ſing bis own great Joy in it, he came again to 
him the next Morning early, and had fome pri- 
vate Conference with him. And the King. ag 
ſooner departed from him, but the Duke bid his 
Wife ſend prefently to me, and conjure me pre- 
ſently to be gone ; that ſhe ſhould let me know: 
that it was abſolutely neceſſary for the King's 
Service; and that | might be very confident and 
ſecure, that I ſhould meet with na Obſtruction 
in the Way, nor undergo the leaſt Damage in 
my Honour or Fortune by being And 
upon this Authority and n tho 
ſame - Night, on Saturday the laſt of November, 
One thouſand fix hundred ſixty and ſeven, leavg 
my own Houſe, and went by Coach to 
where I embarked; and it pleaſed Gad, 
four Days ſtruggling with ill Wind and Weather, 
I arrived at the Wedneſday following. 
And I did no more in this Adventure, whatever 
Prejudice I have undergone by it, than I ſhall 
always do, in ſacrificing my Honour, and my 
Life itſelf, upon the leaſt Intimation of his 


Majeſty's 


2 


4 
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jefty's Pleaſure, and whenever he thinks his 


Service may be advanced by.it. And if any Man 
ſhall yet think, notwithſtanding all that I have 


ſaid, that I ought not to have withdrawn myſelf, 
but to have remained there in Priſon, or any other 
Condition they would have put me in, until I had 


been fully clear d upon a fair Trial; he will, I 


hope, have ſo much Compaſſion of me, as to 
think I had great Difficulties to contend with, 


, 
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and will lament, on my Behalf, that I am forced 
to undergo ſo hard a Fate, after the Age of 
Threeſcore Years, whereof Thirty have been 
ot in the Service of the Crown; and for the 

roſperity whereof, and the .Happineſs of his 
Majeſty's Royal Perſon, my daily Prayers ſhall 
be pour'd out, in what Condition ſoever I am in, 
and in what Corner of the World ſoever I ſhall 
be confined or condemn'd to. 
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NUMBER XII. 


The Proceedings before the Lords of the Articles, &c. againſt 
Charles Maitland, of Halton, Treaſurer Depute, for Per- 
Jury, in having given a falſe Teſtimony, at the Trial of 


James Mitchel. * 


"A PARLIAMENT being ſummon'd 
and holden at Edinburgh the 28th Day of 
Jah, 1681, by His Royal Highneſs, the 
King's High Commiſſioner, on the Day 
of —— illaan Noble, of Denotter, did deliver 
the following Petition, or Accuſation, into the 
Hands of the Lord Regiſter, to be by his Lord- 
_ hip preſented to his Royal Highneſs, and the 
Lords of the Articles. | 


To bis Royal Highneſs, bis Majefty's High c- 
miſſoner, and the Right Honourable the Lords of 
_ the Articles, 


II is bumbly repreſented, 
HAT, Whereas the deceaſed Mr. James 
1 Mitchel being convened before the Juſtices, 
| attempting to aſſaſſinate the late Archbiſhop 
of St. Andrews, and his Confeſſion before the 
Duke of Lauderdale, his Majeſty's Commiſſioner 
for the time, and the Lords of the Privy Council, 
being adduced in modum Probationis, againſt him, 
the Paid Mr. James proponed this Defence, that 
his Confeſſion was emitted upon Promiſe and Aſ- 
ſurance of Life made to him, for proving where- 
of, he did adduce Charles Maitland, Lord The- 
ſaurer Depute, as a Witneſs, who deponed ne- 
tive, notwithſtanding that by Letters under 
is Hand, directed to the late Earl of Mincardin, 
he ſsly writes, That the ſaid Mr. James had 
confeſſed upon Aſſurance made to him of his Life. 
And that be now thought that bis Puniſhment 
would be the Loſs of his right Hand, which Per- 
jury will be clearly proven by Production of the 
ſaid Letters and Depoſition ; for which is humbly 
craved, a Warrant may be granted againſt the 
Havers for Exhibition of the ſame, and that the 
Lord Theſaurer Depute may be declared infa- 
mous, and ſuffer the other Pains appointed by 
Law in ſuch Caſes. 


Sic Subſcribitur, 
W. NOBLE. 


This ſhould be read after Mirchel's Trial, Vol. 2. Pag. 636. 


The Letters which the Petition refers to, and 
upon which the whole Accuſation is founded, are 
theſe two that follow, both ſent to my Lord of 
Kincardin. . 


Holyrood- Houſe, 10 Feb. 1674. 

6 HIS Afternoon your's came, which 
60 ſhould have come this Morning, ſo that 
« the Poſt is now more lar. 

« read it all, and it is a full Account of all 
« Paſſages: I hope ſhortly we may find Matters 
grow better, and indeed there is great Need of 
« it here, for at preſent we are out of Joint. 
« Saturday laſt, in the Morning, Information was 
„ given, That one Mr. James Mitchel, who was 
„ alledged to have ſhot at the Archbiſhop of St. 
« Andrews, was diſcover'd by —— and Sir Mil- 
&« liam Sharp, and being ſeen to come down Sir 
William's own Cloſe, by Sir William, and two 
4 of his Brother's Footmen, he call'd to Mitchel, 
and carried him back to his Houſe, (the Signet- 
Office.) He had a long Iron Piſtol, and a 
« ſhort Sword about him, in Shoes and Stock- 
« ings; and though he was ſo armed, yet he did 
not reſiſt, though none came up to him, but 
Sir William alone, till he came up his Stair. 
« Being aſk'd his Name, he denied it, and varied 
in ſeveral others of his Anſwers; and by War- 
c rant of the Chancellor, was committed cloſe 
« Priſoner. This Day he was examin'd by Or- 
der of Council, by the Chancellor, Regiſter, 
Advocate, and me: The Commiſſioner had 
„ order'd us to charge him with his being in the 
Rebellion, and that he was excepted by Name 
out of the Act of Indemnity, and ſo let him 
& ſee his Condition, to be led to Execution: 
This was done very ſoon, and againſt his next 
Examination he confeſs'd his being with the 
„Rebels, but deny'd this Aſſaſſination of the 
* Archbiſhop, yet acknowledged his being in 
* Town at that Time, and that the Piſtol he was 
* taken with he had bought at that Time; ſo it 
* was moved by one, That the Chancellor might 
<< take him apart, to ſee what he would then ſay : 


© Thi 


APPENDIX, 


« This being done, upon Aſſurance of Life, he 
« fell upon his Knees, and confeſſed it was he 
« that ſhot the Biſhop of Orkney, and which he 
« aimed at the Archbiſhop; and here is his Con- 
« fefſion, the Double of it ſigned by him, the 
« Chancellor, and us. His Puniſhment, it is 
thought, will be the Loſs of his Right Hand, 
« and condemned to perpetual Impriſonment in 
« the Baſs. I think I told you before, that his 
« Grace had retrenched his Allowance, to ten 
« Pounds Sterling a Day, fince the 20th z tho? 
« his Charge be little retrenched, for his Table 
« holds yet 24 Perſons. I hope, when Matters 
« are over, you will give us ſome Account of 
« his Majeſty's Pleaſure about the Miners Affairs, 
« wherewith ye know their Friends have been 
« ſufficiently reproached, without any Shadow of 
« Reaſon. And ſo, my Good Lord, Adieu. 


Holyrood- Houſe, 12 Feb. 1674. 
«6 HIS Day, Mr. Mitche!, who aſſaſſinated 
«6 the Archbiſhop of St. Andrews, was again 
« examined in Face of the Council, and ſaid no- 
thing but what he ſaid to us of the Committee: 
« He is remitted to the Juſtice Court, to receive 
« his Indictments, and Sentence, to have his 
« Right Hand cut off at the Croſs of Edinburgh, 
« and the Forfeiture of his whole Goods and 
« Poſterity. This laſt Part is not to be put in 
« Execution till his Majeſty be acquainted, be- 
% cauſe Aſſurance of his Life was given him upon 
« his Confeſſion. The cutting off his Hand is 
<< to be executed by the Hand of the Hangman. 


The Depoſition which is pretended to be con- 
tradictory to what is delivered here in theſe two 
Letters, from whence Perjury is inferred, is in 
Val. 2. Pag. 634- | 


This Petition being read, the Lord Treaſurer 
Depute deſired that he might have it delivered: 
to him in common Form, and might have Liber- 
to put in his Anſwer to it; and became fur- 
bo an humble and earneſt Suitor to their Lord- 
ſhips, that he might be put to a ſpeedy Trial, 
whereby he might make his Innocence a to 
the Parliament, and the whole World, which his 
Royal Highneſs, and the Lords of the Articles, 
were pleaſed to grant; not becauſe they found 
any thing in the Accuſation relevant againſt him, 
but that they might gratify his Lordſhip's earneſt 
Deſire, of being put upon his Trial. Atterwards, 
William Noble was called in, who owned his Ac- 
cuſation, and did again fign it in Preſence of his 
Royal Highneſs, and Lords of the Articles, and 
being atked by the Preſident of Parliament, the 
Marquis of Aboll, if he knew the Lord Trea- 
ſurer Depute, or was acquainted: with him, he 
anſwered, No: Being then intertogated how he 
came to accuſe his Lordſhip upon the Head of 
- Perjury ? or whether it did fall within his proper 
Knowledge? or whether he did ever ſee the 
Lord Treaſurer Depute's Letters, or Depoſition? 
he replied, No; but that he was ſo informed, 
and that he was induced to do it as a Member of 
Parliament: And being thereupon aſked, who he 
received his Information from, he refuſed to make 
any Reply to that Queſtion. 


- Preſently after this, the Lord Halton put in his 
Anſwer to the Information exhibited againſt him, 
which is as followeth. | 1255 
Vol. VIII. 
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10 HERE As it is repteſented, That 
2 55 Mr. James Mitchel, in his Trial, hav- 
ing alledged that his Confeſſion was emitted 
upon Affurance of Life, and having adduced 
the Treafurer Depute as a Witneſs in his Ex- 
« culpation for proving the fame; he def 
Negative, notwithſtanding, by a Letter under 
<< his Hand to the Earl of Kincardin, he afferts, 
that he had confeſſed upon Aſſurance of Life; 
+ which he offers to prove by the Miſſive Letter 
now produced, and therefore concludes, that 

the Treaſurer Depute is guilty of Perjury, 1 

ought to be declared infamous; and liege WE? 
to other legal Penalties there anent. 2 
9 0 anſwered, that this Accuſation is neither 
<< relevant nor proven, for as to the Relevancy 
« Perjury — a high Crime, is not to be pre- 
<« ſumed againſt any Man, much lefs a Perſon of 
< ſo high Quality and Office, except the Deeds 
« inferring the Perjury were of Knowledge, and 
directly contraditory ; and to infer Perjury 
e muſt not only be Depoſition, — 
another Depoſition which is upon the Matter 
„ falſe, becauſe a Man may depone an Error, 
<« bona fide, through Forgetful $ 3 but Perjury 
<« muſt be a falſe Depoſition againſt one's Know- 
<« ledge; and ſo he muſt be Sctens & vont. 80 
© that two Oaths, after the Interval of four 
„Tears (which is the Diſtance between the 
Letter and Depoſition) ſuppoſe they had con- 
« tradicted, yet, in Charity, a Perſon of entire 
„Fame might be excuſed from Perjury ; but 
where the Contradiction is only alledged, be- 
e twixt a tranſient Miſſive Letter of News, and 
<« an Oath emitted four Years after the Date of 
« the Letter, no rational Man can think, that 
« albeit theſe did contradict, it could infer Per- 
« jury, but only an Error or Miſtake in the Miſ- 
Ave Letter, and the writing of a Miſſive upon 
««, Miſtake or Deſign, though it were produced 
eto a Party, when he is called tb z if he 
<«« were convinced that he had been miſtaken in 
« his Miſſive, he behoved to *** according 
„ to his Knowledge, and the Truth, choukh 
<« that contradifted his Letter, which can never 
<« infer the leaſt Inſinuation of Perjury, ſuppoſe 
<« the Letter had been obligatory and ſerious 3 
„ whereas this Letter was only an overly indi- 
„ geſted Account of News, and unſubſcribed. 

* 2. As the Accuſation is no ways relevant, 
« ſo it is not all proven; becauſe both the Let- 
<< ter and the Oath are conſiſtent, in fo far as 
« Mitchel being examined before a Comtnitree of 
« the Council; in the Treaſury- Chamber, he did 
« deny the Attempt of aſſaſſinating the Primate 
„but thereafter, the Chancellor having retired 
e with him to the Council-Chamber, after a little 
« Time, they did return, and Mitchel did con- 
<6 feſs the Attempt before the Committee, and 
<« ſome Days after, reiterated that Confeſſion be- 
fore the Council; and it was generally re- 
ported, and until the Chancellor deponed the 
© contrary,” it was univerſally believed, that the 
„ Chancellor had given him Aſſurance of Life 
<< privately : But it neither is probable that 
* Affurince was promiſed by the Committee or 
© Council, nor did Mr. James Mitchel affert it 
„ in his Trial and therefore the univerſal Re- 
„ port, that Aſſurance was given privately, was 
« a ſufficient Foundation for the Treaſurer De- 
pute's Letter; but When he came to be exa- 
„ mined in the Exculpation, whether he heard 
3 LAſſurance 
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« Aſſurance given him, ſuppoſe he had all the 
« Grounds of Credibility, yet he could not de- 
« none that he heard Aſſurance given, except he 
60 been Ear- Witneſs to the Conn ; _ by 
« this Letter that a impoſſible ; for it 
« bears, That it was — that the Chancellor 
« and Mitchel ſhould retire, and this being done, 
« upon Aſſurance he confeſs' d; ſo that the Aſ- 
* ſurance related in the Letter, was not given in 
« the Committee, or where the Treafurer Depute 
« was preſent, but where the Chancellor had re- 
« tired with Mitebel in the Council-Chamber : 
And the Treaſurer Depute is ſo cautious in his 
% Depoſition, that he reſtricts it to two preciſe 
Times, viz, when Mitchel confeſs'd in the 
« Committee, and when he renew'd his Confeſſi- 
« on before the Council; and he depones, That 
being preſent at theſe two Times, he heard 
« neither Aſſurance ask'd nor offer'd ; ſo that al- 
beit, at any other Time, Aſſurance had been 
„ given him, it doth not at all contradict the 

«c Oath: And it had been Perjury, if the Trea- 
4 ſurer had deponed Affirmative, though 
« he had heard the general Surmiſe, or though 
« this Letter, written upon the Faith of that 
« Report or Rumour, had been in his Hand. 
« And in this Caſe, the Treaſurer Depute's De- 
« poſition being a concurring Teſtimony with 
40 — other Perſons of the greateſt Eminency, 
« Truſt, and Integrity, in this Kingdom, ſome 
« whereof deponed in relation to their proper 
% Fatt, and who were only pretended to have 
« given the Aſſurance, his Oath can never be 
ic fuſpected, without the greateſt Reflection up- 
4 on the conſiderableſt Part of the King's Prin- 
« cipal Miniſters. 

« From all which, it is evident that this Ac- 
« cuſation is a moſt unjuſt, calumnious, and ſcan- 
« dalous Libel, to which the Accuſer hath been 
&« hounded out, tending to diminiſh the Confi- 
« dence of the Lieges and Subjects to his Maje- 
« ſty's Officers of State, and thereby wounding 
« his Majeſty's Authority, and weakning his Go- 
« yernment by ſuch preſumptuous Attempts 
« againſt his Miniſters : And it is hymbly hoped 
« and expected from his Royal Highneſs, and 
« the Lords of the Articles, that ſince the Let- 
ter founded upon doth not, in the leaſt, inſtruct 
« the irrelevant and illegal Accuſation, which is 
4 only probable by Writ, according to. our Law; 
« That therefore the Treaſurer Depute may be 
« yindicated and aſſoiled from this falſe js in- 
famous Libel; and that the Calumniator may 
«© be puniſh'd, by 
« otherwiſe in his 
« to the Demerit of his Crime, and to the 
66 ror of others.“ . 


This Anſwer being given in by my Lord Hat 
ton, it was ſo full and clear, that unleſs ſome 
other Trick were . found out, the Lords of the 
Articles could not but immediately proceed to 

ive their Judgment in favour of his Lordſhip z 
Mr. Noble, therefore, who had before. reſtrain'd 
his Proof of the Accuſation to thoſe two, Letters 
written to. my Lord of Kincardin, and to which 
the Anſwer: referr'd, that he might buoy up his 
ſinking Cauſe as long as he could, was pleaſed 
(by a ſecond Petition) to deſire that Witneſſes 
might be ſummon'd in, and the Regiſters of the 


n and Goods, according 
Ter- 


being declared infamous, and 
Perſo 
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Depute ſtill preſſing for a fair Trial, the Articles, 
9 — they would give Anſwer, allowed him to 
condeſcend upon all the Sederunts of Council, 
and all the Members of Council at that Time, 
when Mztchel was examin'd at ſeveral Diets, and 
craving further, ſeveral other Witneſſes to be 
examin'd, and the faid Regiſters to be produced. 
This being again conſider'd by the Articles, the 
Treaſurer Depute begg'd Leave to anſwer for 
himſelf, and for his Defence ſaid , 

&« x, That in Law, no Man's Letter can inva- 
« lidate his Oath, even though it contradict his 
„ Oath, but that his Letters are confiſtent with 


* his Oath, being diverſly related, and to divers 


Times and Circumſtances. 

&* 2, That Noble's Accufation having reſtricted 
the Manner of Proof to Haltor's Letters only, 
% he could not now reſile from that, without 
% giving in a new formal Accuſation againſt him: 
« And though the Senſe of his own Innocence 
had induced him to preſs a legal Trial, yet 
« he could not conſent to ſaffer his Accuſer to 
« ſhift himſelf off, by propoſing new and illegal 
«© Methods of Probation, to procure Delay. 

«« 3. That the Crime of Perjury could not be 
C inferr*d but by contradictory Oaths, which could 
<< not be alledged againſt him in this Caſe. 

„ 4. That the Crime of Perjury, by the Law 
&« of. Scotland, was not probable, nor could be 
« proven by Witneſſes, but by Writ only, and 
< that eſpecially by Oaths contradicting one ano- 
<< ther. yy 

« 5. That in this Caſe, his Oath did conclude 
e that he did not hear Mitchel ask Aſſurance of 
« Life, or any Perſon give it him, and that there- 
& fore no Witneſs could ſwear, that Halton heard 
« the Aſſurance given to Mitchel, unleſs his Ears 
&« had been fix'd in that Witneſs's Brain, which 
« is impoſſible, and unleſs they ſwore fo, it would 
not prove this, or any Crime -againſt him; 
« and though it were poſſible to prove he heard 
« Aſſurance given, yet, after ſo long Time, he 
«© might have forgot. 

os 5 The Treaſurer Depute was a concurring 
„ Witneſs with the late Chancellor, the late 
© murthered Archbiſhop of St. Andrews, the 
+ Duke of Lauderdale, and the now Biſhop of 
« Edinburgh; and though Witneſſes were allow- 
e able in this Caſe, as they were not, yet they 
cannot be led againſt theſe Perſons deponing 
« with him in Mitebel's Trial, who are either 
dead or abſent : Beſides, that what they might 
be preſumed to ſwear, be what it will, would 
rather rake into the Graves and Aſhes of thoſe 
„ noble Perſons, now dead, than militate any 
thing againſt the Treaſurer Depute. 

7. As to any Regiſter craved to be produced, 


that can operate nothing, unleſs they contain 


Papers ſign'd by the Treaſurer Depute, and 
<* muſt be Oaths contradiftory, and which ought 
< particularly to be condeſcended upon, and are 
© not ſo much as alledged ; and if they were, 
„Mr. Noble may get Extracts, as other Subjects 
„ do. But however, he ſubmitted himſelf to 
„ his Royal Highneſs, and their Lordſhips De- 
© termination.” | s 
Upon this his Royal Highneſs, and the Lords 
of the Articles, having fully conſider'd the Ae- 
cuſation, and che Letter, upon which it is found- 


Council and Juſtice Court produced to prove the ed, and alſo the Lord Treaſurer Depute's An- 


Contents of his Accuſation; and the Treaſurer 


ſwers, and his Depoſition, , with the 


poſit ions 
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D-poſitions of the Lord Chancellor, Archbiſhop 
of St. Andrews, and Duke of Lauderdale, His 
Royal Highneſs was pleaſed to ſay in the Articles, 
that he did not ſee how he, being the King's 
Commiſſioner, could ”W Way to any ſuch Ac- 
cuſation againſt one of his Majeſty's Servants and 
Officers of State, or that any ſuch Matter ſhould 
come to a Trial, unleſs it had been the Treaſurer 
Depute's own earneſt Deſire : And that now their 
Lordſhips having ſeen and conſidered the whole 
Matter, it was fit for them to conſider what was 
to be done. Whereupon, the Lords of the Ar- 
ticles declared their Senſe of the Treaſurer De- 
*s Innocence in this Crime of which he was 
accuſed; and they did humbly offer to his Roy- 
al Highneſs, that he would be pleaſed to tranſmit 
the whole Affair to his Majeſty, and ſubmit the 
ſame to his Royal Conſideration; to the End 
his Majeſty might declare his Royal Pleaſure, both 
for the Treaſurer Depute's Vindication, and pu- 
niſhing the Accuſer according to the Pains uſually 
by Law inflicted in ſuch Caſes. 
What follows is the Copy of Micbel's two 
Confeſſions. _ | 


Edinburgh, 10 Febr. 1674. 

In the Preſence of the Lord Chancellor, the 
Lords Regiſter, Advocate, and Treaſurer 
Depute. | 

R. James Mitchel being call d before the 
Committee, and examin'd as to his Acceſſi- 
on to the Rebellion in the Year 1666, acknowledges 
be was in that Rebellion, and jein'd with them at 
the Burgh of Air, and ftlayd with them until the 


Night before Pentland, at which Time, at the De- 


fire of Captain Arnot, be came into Edinburgh, /o 
ſpeak with one Mr. James Sterline, and Mr. Ro- 
bert Ferguſon, and ihe Laird of Penzerie, who 
were then in Edinburgh, anent an Adareſs\ to be 
given in to the Council, in Behalf of thoſe in the Re- 
bellion, declares be was in Edinburgh, and flay'd 


* 
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in the Houſe of Griſſel Whytford, in the Cannon- 
Gate, before he went out; and having Notice from 
Col. James Wallace, Capt. Arnot, John Lindſay, 
and one Willam Young, from whom be brought a 
Horſe, went out of Edinburgh, about Eight o'Clock 
at Night, and immediately rode towards Air, and 
join d with thoſe that were there in the Rebellion. 
Declares, that it was in the Houſe of one Widow 
Robiſon in Currie's Cloſe, that be ſpoke with 


Penzerie. 


Sic Subſcribitur, Rot bes. 
James Mitchel. A. Primroſe. 
, Jos. Nisbet. 


Edinburgh, 10 Feb. 1674. 


N Preſence of the Lord Chancellor, Lords Re- 
gifter, Advocate, and Treaſurer Depute, Mr. 
James Mitchel, Priſoner, being call d, did freely 
confeſs he was the Perſon who ſhot the Piſtol at the 
Archbiſhop of St. Andrews, when the Biſhop of 
Orkney was burt thereby, in the Year 1668. And 


depones upon Oath, That no living Creature did per- 


fevade bim to it, or was upon the Knowledge of it. 


Sic Subſcribitur, Rothes. 
James Mitchel. A. Primroſe. 
Jos. Nisbet. 
Ch. Maitland. 


It is certain, that Mr. Noble had, by the Ad- 
vice of his own Friends, without the Knowledge 
of my Lord Halton, ſubſcribed a Paper, wherein 
he renounced and retracted his Accuſation, and 
that he had ſhewn the ſame to Fobn Campbell, of 
Succoch, Commiſſioner for Argyleſnire, after it was 
ſubſcribed by him before Witneſſes. He, at firſt, 
was pleaſed to think fit to deny it, but being im- 
mediately confronted with the ſaid Mr. Campbell 
before the Articles, he then confeſſed he had 
ſhewn that Paper ſubſcribed by him to that Gen- 
tleman 3 by which a Man may eaſily conjecture 
at the Nature of both his Accuſation and Accuſer, 


NUMBER XIII. 


An Account of the digging up of the Quarters of William 


Stayley, /ately 


executed for High Treaſon, for that his 


' Relations abuſed the King 's Mercy. . 


417 HEREAS Willem Stoyly, being 


| found Guilty of High Treaſon, at the 
King's Bench Bar, on Thurſday the 21ſt 
Day of November, 1678, received then his Sen- 


rence, to be drawn on a Sledge to the Place of 


Execution, there to be hang'd by the Neck, cut 
down alive, his Quarters to be ſever'd, and diſ- 

ſed of as the King ſhould think fir, and his 
Bowels burnt z which Sentence, on Tueſday next 
following, was accordingly executed at the com- 
mon Place of Execution, and his Quarters were 


To be read after his Trial in Vol. 2. Pag. 656. 


brought back, and left at Newgate, in order to 
their being ſet y on the Gates of the City of 
London, and his Head on London Bridge, as Trai- 


tors Quarters uſually are. But the ſaid William 
Stayley having behaved himſelf vefy penitently, 


from the Time of his Conviction until the Time 
his Execution, which was atteſted by the ſe- 
eral Miniſters that viſited him during that Time: 
And the Relations of the ſaid William Stayley 
humbly petitioning his Moſt Sacred Majeſty, 
that he would be graciouſly pleaſed, that his 


Quarters 
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Quarters might be delivered back to them, to be 
privately buried, and not to be ſet up on the 
Gates of the City: Which his Moſt Sacred Ma- 
jeſty, out of his Princely Clemency and Com- 

affion, was pleaſed to grant, and ordered the 

heriff of the County of Middleſex to deliver the 

uarters to his Friends, by them to be diſpoſed 
E as aforeſaid ; which were delivered according- 
ly. But ſince that, (to the great Indignity and 
Affront of his Majeſty's Mercy and Favour) the 
Friends of the faid Stayley cauſed ſeveral Maſſes 
to be ſaid over his Quarters, and ufed other Cere- 
monies, according to the Manner of the Church 
of Rome, and appointed a Time for his Inter- 
ment, viz. Friday the 29th of November, 1678, 
in the Eyening, from his Father's Houſe in Co- 
vent- Garden, at which Time there was made a 
pompous and great Funeral, many People fol- 


Imprimatur November 30, 1 678. 


” 


Ar. Ireland, and Mr. Groves sere carried on the 24th of 


to be taken up, 


ee 
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lowing the C to the Church of Saint Paul's, 
Covent-Garden, where he was buried; which his 
Majeſty hearing of was juſtly diſpleaſed, and 
commanded the Coroner of the Liberty of Ve. 
minſier to take up the Body of the ſaid Wilkaw 
Stayley, and deliver it to the Sheriff of the Coun 
of Middleſex, and that the faid Sheriff ſhould 
cauſe the Quarters to be fet up on the Gates of 
the City of London, and his Head on London- 
Bridge. The Coroner, according to his Maje. 
ſty's Command, did immediately go to the 
Churchwardens of Saint Paul's, Covent-Gar 
and cauſed the Body of the faid William Stayley 
and the Coffin to be broken © 

to ſee that he had the right Body, which when 
he had done, he cauſed the Body to be carried 
to ate, and there delivered is to the Sheriff 
of Middl;ex, to be diſpoſed of as aforeſaid. 


William Scropes. 


£5 DAMNED EE Xt 
V 


January, 1678-9, to Tyburn, where Mr. Ireland made this 


following Speech. * 


KF E are come biber, as on the laſt Theatre of ſuch kind of Words dad arraign the Proceedings 


the World, and 
obliged to peak. . 24. l 
irſt then, we de confeſs, that we pardon all and 
every one whatſoever, that bave any Intereſt, Con- 
cern, or Hard in our Death. - — 6 

Secondly, we do publickly profeſs and acknowledge, 
that ue ure here obliged, if we were guilly ourſelves 
of any Treaſon, to declare it; and that, if we knew 
any Perſon faulty therein, ( olibough be were aur 
. Father) we would detect and diſcover bim; and 
as for ourſelves, ue would beg a Thouſand and a 
Thouſand Pardons, both of God and Man: But 
ſeeing we cannot be believed, we muſt beg Leave 10 
commit ourſelves ts the Mercy of Almighty God, and 
bope to find Pardon of him through Chrif. 

As for my own Part, having been twenty Years 
in the Low-Countries, and coming over in 


do therefore conceive we ars 


[ 
4 


he wes Twelvemonth, I bad return d again, bad 


wot I been hinder d by 4 Fit of Sickneſs. - On the 


third of Auguſt laſt I took a Journey into Stafford | 


ſhire, and did not come back to Town befere the 
fourteenth of September, as many can witneſs ; for 
Hundred, more, | ſaw me in Staffordſhire ; 
therefore, - bow I ſhould in this Time be ating bere 
Treaſonable Stratagems, I do not well know or 
underſtand. * i THEUTS 2 IRE | 


Here Mr. Sheriff advertiſed the Priſoner, . 
would do well to make better Uſe of his Ti 
than to ſpend it in ſuch like Expreſſions, for 
Body would believe him ; not that they thought 
much of their Time, for they would ſtay 3 but 


„ To be read. after their Sentence, in Vol. 3. Pag. 720. 


jefty, on ber Sacred Majeſty, on the Duke 


defixe. their Prayers. far 4 


> Wt art imocem we loſe 


of it. 


do thy 


of the Court, . by which they were tried. 

: 22 of Dad dh concluded, and ſaid ; 
| re z0d Almighty to ſhower . down 2 
T bouſand and a Thouſand Bleſſings upon bis Ma- 
York, 
and all the Royal Family, and alſo on the whole 
Kingdom. As for thoſe Catholicks that are here, we 
bappy Paſſage into, 4 bei. 
ter World, and that: he would be — to all 


Chriſtian Souls, And a for all our Enemies, we 


earneſtly defire that God would pardon them again 

and again, for we pardon them heartily, from the 

Bottom, of qur-Hearts ; and ſo I beſeech all good 

People to pray for us and with us. | 
Then Mr. Groves ſaid; 

oter Lives wrongfulh ; 

we pray God to forgive them that are the Cauſers 


« Pickering was reprieved "ill the Nioth of , 
1679, at which Time he was alſo bs 
2 at the Place of Execution, he appear'd to 


the Spectators (after a Manner very -unuſual to 


Perſons in his Condition) with a Countenance 
not only calm, ſweet, and ferene, but even chear- 


ful, ſmiling, and pleaſed ; ſolemnly © proteſting 


pon his Salvation, He was innocent in Thought, 


Word, and Deed, of all that was laid to his 


Charge. Then heartily praying for his Accuſers 

and Enemies, he ſaid to the Hangman, Friend, 

* Office'z and ſoon after,” quietly left the 
. 
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E R XV. 


An Account of (together with) the Writing itſelf, that was 

found in the Pocket of Lawrence Hill, at the Time he and 
Green were executed (Friday the 21% of February, 1678-9,) 
for the Murder of Sir Edmundbury Godfrey, Kt. * 


7 I'S very fit the World ſhould have ſome 
Account of what was ſaid at the Execu- 

{= tron of theſe Men, and how they came 
o ſay what they did. 

Their Confeſſion (as *tis call'd) was a Denial 
of the Fact, which was penn'd and prepared in 
a very formal Manner, and taken out of the 
Pocket of Hill, who had neither Pen, Ink, nor 
Paper, all the while he was in Newgate; yet, 
after he was dead, Captain Richardſon, the Maſter 
of Newgate, ſaw the Executioner take it out of 
his Pocket; which is Verbatim, as follows, 


NOW come to the fatal Place where I muſt 

end my Life, and I hope with that Courage 
that may become my Innocence: I muſt now 
appear before the Great Judge, who knows all 
1 hings, and judges rightly ; and I hope it will 
be happy for me a Sinner, that I am thus wrong- 
fully put to Death. I call God, Angels, and 
Men, to witneſs, that I am wholly ignorant of 
the Manner, Cauſe; or Time of the Death of 
"Juſtice Godfrey ; although, on that Account, by 
the Malice of wicked Men, brought to this 
ſhameful Death, which, I hope, will give me a 
ſpeedy Paſſage to eternal Life: In this Hope I 
die chearfully, - becauſe of my Innocence, and the 
Benefit of the precious 'Wounds of my bleſſed 
Saviour, by whoſe Merits I hope for Salvation. 
1 die a Roman Catholick, deſiring all ſuch to pray 
for me: And I beſeech God, in his Juſtice, to diſ- 
cover this horrid Murder, with the Contrivers 
thereof, that my Innocence may appear. And 
though from my Heart I forgive my Accuſers, 
yet I cite all ſuch as have had a Hand in this 
bloody Contrivance, before the great Tribunal of 
God's Juſtice, to anſwer for the Wrong they have 
done the Innocent ; and particularly the Lord 
Chief Juſtice, and the Brothers of Sir Edmund 


* To be read after their Sentence, Vol. 2. Pag- 787. 


Godfrey, with Jury, Witneſſes, and all their Par- 
takers. O Lord, bleſs and preſerve his Majeſty, 
and be merciful to this poor Nation, and lay not 
innocent Blood to its Charge. So I bid you all 
Farewel in Jeſus Chriſt, into whoſe Hands I 
commend my Spirit. f 

Then turning to ſome of the Officers, he ſaid ; 
There is a Repott up and down, that I have 
confeſs'd the Murder of Sir Edmundbury God- 
frey to Dr. Loyd; I do deny it. 


This Paper was ſhewn to HilPs Wifez and ſhe 
being demanded whether it was her Huſband's 
Hand-writing, affirm'd it was not: And being 
further aſk'd, whether ſhe convey'd it to him, 
ſhe proteſted ſhe knew not how he came by it; 
and declared that ſhe never ſaw it before. 


Then Mr. Green ſaid; 

Deſire all your Prayers: And as for Sir Ed- 
mundbury Godfrey, I know not whether he 

be dead or alive; for in my Days I never ſaw 
him with my Eyes, as I know of; and if falſe 
People will ſwear againſt me, I cannot = it. I 
pray God to bleſs my King, and all good People. 


Then Captain Richardſon told him, he had a 
fair Trial, and wiſh'd him not to reflect on others, 
but to Prepare himſelf for Death : To which Mr. 


Green reply*d, I pray God Almighty to forgive 
them all: 1 * ſaw Sir — Goafrey 
(to my Knowledge) in my Life. 

Mr. Berry being a Proteſtant of the Church of 
England, was reprieved till the 28th of the ſame 
Month, in hopes he would make ſome Diſcove- 
ries : Nevertheleſs, when he came to the Gal- 
lows, he abſolutely denied all Knowledge or 
Concurrence in the Fact for which he died; as 
will be ſeen by the following Account of his 
Behaviour. 


Vo I. VIII. 


NUMBER 


442 


PSESSSSHSSSSESESSESESSSSSSSSSISSETASSSISSES CECSEDSECSESESSSOSS SEAS Y 


APPENDIX. 


N 


a NUMBER XVI. 
A Relation of Mr 6 Berry's Behaviour and Diſcourſe, From 


Seven o Clock in the Morning, till he 
ten ſo ſoon as I got home. | 


HEN I came to him in Newgate, 1 

found him upon his Knees, at his Pray- 

| ers, with Dr. Patrick's Devotions in his 
Hands. He told me he was glad I was come, 
and deſired my Aſſiſtance in Prayer. After I had 
for ſome while pray'd with him, which he did 
very fervently, I believe, for almoſt all the Time 
he wept; we then both roſe up together, and 
had ſome little Diſcourſe. I told him, that as 
the Law had condemned him, fo I could not but 
conclude him guilty; and therefore did aſſure 
him, that there was a ſtrict Tribunal after this 
Life, before which we muſt all appear; and in 
particular for him, that there were but two or 
three Hours before he muſt ſuffer Death, and 
come to Judgment; and therefore I did deſire 
him, that he would reveal to me what he knew 
of the Murder of Sir Edmund Godfrey, that God's 
Juſtice might be glorified in his Death; and that 
he would not go out of the World in his Sin un- 
repented of; which it muſt be, if he did not ab- 
hor it, and confeſs it. He anſwer'd me, He 
knew not any thing of the Fact for which he was 
condemn'd : This was ſpoke with ſome Aſſeve- 
ration. I hearing him give this Anſwer, aſk'd 
him, what were the particular Things that were 
witneſs'd againſt him, for which he was con- 
demn'd? As I did conjecture then, I thought 
he ſeem'd to be unwilling to ſpeak of this Mat- 
ter ; nor did his Words ſeem to come freely from 
him : But he told me, that Mr. Prance + had 
accuſed him for aſſiſting in the carrying Sir Ed- 
mund Godfrey, after he was murder'd, into a 
Room in Somerſei-Houſe : He ſaid, He could not 


was executed. Writ. 


George Wilſon. 


ſay he had never been in the Room Mr. Prance 
ſpoke of, for he believed, one Time or other, 
that he had been in all the Rooms of the Houſe ; 
but that, to the beſt of his Remembrance, he had 
never carried, in all his Life, a Two-penny 
Weight into that Room; but did acknowledge 
God's Juſtice in his Death, for changing his Re. 
ligion for Intereſt ſake. Hearing him thus poſi. 
tively to deny the Fact, conſidering Dr. Lloyd 
had been with him two or three Days before, 1 
did not further * him, becauſe I came to him 
only for to aſſiſt him in Prayer: And therefore, 
after this little Diſcourſe, we went to Prayers 
again, and before we had done, the Ordinary of 
Newgate came in, to whom I gave Place. 

He begun to tell Mr. Berry, that he had found 
him of a more ingenuous Temper than the reſt 
were; and wonder'd who had been tampering 
with him, to make him perſiſt in the Denial of 
the Murder, which if he would have confeſs'd, 
there was once Hopes of a Pardon ; but if he 
would at laſt confeſs it, he would endeavour what 
he could to have him ſaved : And told him alſo, 
that it was no Argument, that others had fooliſh- 


ly thrown away their Lives, that therefore he 


muſt do ſo too; therefore, ſays Mr. Ordinary, 
come tell me what is Truth. Mr. Berry an- 
ſwer'd, Tou have been before very preſſing upon me; 
1 cannot tell what you mean; (and ſhew'd his 
Averſeneſs again to ſpeak of the Murder :) / 
mean, ſays Mr. Ordinary, that thou wenldft tell me 
what is Truth ;, and prithee come tell mt what is 
Truth? Truth, ſays Mr. Berry, is not to tell a 
Lye ; not to ſpeak that à Man does not know ; and 


* From a MS. in the Library belonging to the Church of St. Martiv's in the Fields. Read this, and the MS. Declaration 


of Hill, after their Trials, Vol. 2. Pag. 787. 


4 An ACCOUNT of the proceeding to Sentence againſt Miles Prance, for Wilful Perjury ; who was Sentenced in 


the Court of King's-Bench, Weſtminſter, 


to the Murder of Sir undbury Godfrey. 
| Mz: PRANCE, aSilverſmith, havi 


been, the laſt Faſter Term, arraign'd 


n @ Convittion his own Con ö the 1 cb 
in wilfully ferfearing himſelf at the Trials of Robert Green, es Hi ge fo 75th of June, 1686, 


and Henry Berry, &c. in relation 


an Information of Wilful Perjury, 


exhibited againſt him in the Court of King - Bench, for wilfully forſwearing himſelf againſt Nobert Green, B 
and Henry Berry, &c. in relation to their _— Sir Edmundbury 2 and — n his Oath, E. 8 
t 


ecuted for the ſaid Murder at Tyburn ; and he con 


eſſing himſelf Guilty o 


he Perjury, ſpeciſied in the ſaid Information, was, 


on Tueſday the 15th of this Inſtant June, again brought to the Court of King”s-Bench, to receive his Sentence. The C i 
a while conſider'd the Heinouſneſs of the Crime, and putting him in bind of it, told him, It was well he was © fendble af 


his Offence, it being fo = a one, as to extend to the 
it; though one that had 


n 5 ing away the Lives of innocent Perſons, which did vate 
fore him been found Guilty of two natorious Perjuries in that Court, continued ct the 


laſt; and, for ought appears, has not hitherto ſhewn py any Yet ſeeing he (meaning the Priſoner) was ſenſible of his 


Crime, and had confeſs'd it, the Court had conſider d 
The Sentence of the Court was, That he ſhogld 


Condition, and would have ſome Compaſſion on a true Penitent. 
1 a Fine of Ong Hundred Pounds to the King : That he ſhould ap- 
«« pear before each Court in Weftminſter-Hall, Ic. with a Paper upon his Forehead, expreſſing his D 
„ next he ſhould ſtand at Vefminſter in the Pillory, between the Hours of Eleven and One, fo 


me: That on Monday 
r the Space of an Hour ; on 


% Wedne/day the like, before the Exchange; and on the following Monday, at Charing-Cre/; : And he 1 y 
* tenced to be Whipp'd from Newgate to Tyburn; and he to — * in Priſon till all was pe n N dre 2 
e 


Prance, 


upon the aforemention'd Exhortation, declared, That his laſt Confeffion was 


Trath ; and that he was very 


ſenſible of, and forry for what he had done; upon which the Court deſired God to continue him fo. 


The Sentence paſs'd, the Kee 


of the Gatehouſe was order'd to take back his Priſoner, which he accordingly did, con- 


veying him to the Gatehouſe Prifon, where he now , (Tune 15, 1686,) remains in Cuſtody 


this 


this is Truth. Well, ſays Mr. Ordinary, come tell 
me what thou knoweſt of the Murder, and do not 
damn thyſelf : Says Mr. Berry, But 1 think you 
would have me, by your thus preſſing of me; for I 
did not know any thing of it, for a Fortwught after it 
was done. Mr. Ordinary then told him, he would 
deceive himſelf, if he thought that avy Abſoluti- 
on, or any Indulgence, of either Prieſt or Po 

could ſave him, without true Repentance: He 
ſaid, He did not believe any ſuch thing. Mr, 
Ordinary perceiving that this Diſcourſe did but 
diſorder him, and had put him out of that Com- 
poſure and Calmneſs he was in before, gave it 
over, and went to Prayers, till the Sheriff ſent 
to him, to come away to Execution. When we 
were coming out of his Priſon-Chamber, Mr. 
Ordinary aſk'd him, if he ſhould go along with 
him to his Execution; Mr, Berry begg'd heartily 
that he would not, but deſired me to go along 
with him: Mr. Ordinary ſaid, it was his Place, 
and he would go. We both went, and got into 
the Cart to him, at the Place of Execution : 
When he had pray'd by himſelf a good while, 
Mr. Ordinary deſired him to confeſs to the People 
his Crime, which was ſeconded by others that 
ſtood by, ſaying, There was no Repentance with- 
dut publick Confeſſion. Mr. Berry being thus 
preſs d again, he declared (otherwiſe I believe 


/ 
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he would not have ſaid any thing, 

out of the World without ſpeaking one Word 
of his Innocency, or of the Murder; for he 
ſeem'd to be, both before and after, when preſs d 
again to confeſs, to be averſe to it,) he was as 
innocent as the Child that is new born. Pre- 
ſently the Sheriff ſtopp'd him from ſaying any 
thing more, and told him, he was not to ſuffer 
him there to defame an honourable Court, but if 
he had any other Thing to ſay, he might: He 
anſwer'd, he did not blame either Judge or Jury, 
(and had before at firſt pray*d, as for the King 
and Queen, and Church, ſo for the Magiſtrates, 
that God would protect them in their Duty, ) but 
for his Accuſers, he muſt ſay they had done him 
Wrong, for he was not Guilty of that for which 
he ſuffered; but he pray d God to forgive them, 
and that his Death might be the laſt innocent 
Blood that might be ſhed in the Land; and 
pray'd that his might never cry for Judgment. 
After which, Mr. Ordinary pray'd for him, which 
was very uneaſy to him, and he deſired him not 
to do it. Then he deſired me to pray for him ; 
after Which, I did not hear him ſay any thing, 
but left him praying : And when the Cart was 
drawing from under him, he lifted up his Hands 
towards Heaven, and ſaid, As I am innocent, ſo 
receive my Soul, O Lord: Feſus ! | | 


- 
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Mr. SAMUEL ATKINs his Account of his Examination be- 
fore the Committee of Lords, appointed to examine after the 


Aurder of Sir Edmundbury Godfrey. 


Ne iſt, 1678, being Friday, in the 
Afternoon, about Five o' Clock, Mr. 
| Smith, one of the King's Meſſengers, 
came to Mr. Lawren/or's, at the Rheniſh Wine 
Houſe, in Weſtminſter, (in Company with Mr. 
Hanch, Chamber-keeper to Mr. Secretary Co- 
ventry,) and ſent from thence to Derby Houſe, to 
ſpeak with me ; who being then not in the Way, 

. Walband vent over, ſuppoſing he might 

ve done what Buſineſs they came about; but 
he preſently returning, upon their telling him 
their Buſineſs was with me, I went over to them, 
and after I had fat a very little while, Mr. Smith 
told me, his Errand was to deſire me to go with 
him to Mr. Secretary Coventry, to which I aſ- 
ſented moſt readily, and aſking him, if he knew 
what the Occaſion of it was, he told me, No, 
and then pull'd a Warrant out of his Pocket, for 
the apprehending me z but told me, he had Com- 
mands from Mr. Secretary, not to tell me of it, 


e 
* The Trial of Mr. Samuel Ailint, for the Murder of Sir Edmundbury is 
Brare Trials, p. 788. It diſcloſes a Fact, which ſeems to have been induſtri 
4 by any Hiſtorian, that we know of: As every new Circuniſtance muſt be agreeable, which tends to clear 
we ſhall not be blamed for 


is not mention 


— 6ory myſterious Piece of Hiſtory, the Popiſh Plot, — 
whi ſq 


ch we have copied from the MSS. of Sammel Pepys, 
in Magdalen College, Cambridge ; it givin 
caſfion; and ithal, ſhews the milerable 


* 


or put it in Execution, unleſs upon my Refuſal 
to go With him; to which I anſwer'd, There 
ſhould be no Occaſion for the Warrant, being 
very free to go with him, which I thereupon 
preſently did, and coming to Mr. Secretary's 
Office, I met Mr. Thinn, and enquired of him, 
If he knew the Reaſon of Mr. Sccretary's Meſ- 
ſage to me? He anſwer'd, That it was grounded 
from a Letter he had newly received from a Com- 
mittee of Lords appointed to examine after the 
Murder of Sir Edmundbury Godfrey, deſiring 
him to find out, and ſend to them one Sammel 
Atkins. After a little Stay at Mr. Secretary's 
Office, he came in, and immediately gave Orders 
for the preparing a Letter to the Committee, to 
accompany me thither, which was accordin 

done, and I went under the Care of the afore- 
ſaid Meſſenger, to the ſaid Committee, then fit- 
ting at the Lord Marquis of Winchefter's Houſe, 
in Lincoln - Inn-Fields ; where being come, and 


in the Second Volume of the 
y conceal'd by the Court, at that Time, and 


ing the following Account, 


formerly Secretary to, the Admiralty, which are preſerved 


a further Light into the Character of one of the principal Witneſſes on that Oc- 
ondition, even of innocent Perſons, 


whoſe Misfortune it is to. fall under State 
the 
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the Letter from Mr. Secretary ſent in to them, 1 


was inſtantly call'd for before them, who were the 


Duke of Buckingham, Lord Shaftsbury, 
Lord Halifax, Lord M. Wincheſter, . 
Lord Eſer, Lord Biſhop of London, 


And Sit Philip Howard, attending; 
And the following Queſtions were ask'd of, and 
anſwer'd by me. | 

Ld. Shaftsbury. Pray, Mr. Samuel Atkins, do 
you know one Mr. or Capt. Charles Atkins ? 
Samuel Atkins. Yes, my Lord. 
_ Ld: Shaftsh. How long have you known' him ? 
S. Att. About two or three Years, I think. 
. Ld. Sbaftsb. Are you related? '! 

S. Atk. No, my Lord, only for Name- ſake 
have call'd Couſins. 4.4 ok 
LA. Shaftsh. Do you know, or believe, he 
has any Reaſon to do you a Prejudice f 
S. Alt. No, my Lord, I know of none, nor 

ever gave him Occaſion to have any. | 

Ld. Sbaftab. Did you ever tell him, upon Diſ- 
courſe about the Plot, that there was no Kind- 
neſs (or a Want of Friendſhip, I think 'twas,) 
twixt Mr. Pepys and Sir Edmundbury Godfrey? 

S. Ak. No, my Lord, I never mention'd Sir 
Edmundbury Godfrey's Name to him in my whole 
Life, upon any Occaſion that I remember ; nor 
ever talk'd with him about the Plot. 

Ld. Eſex. Do you know one Child? 

S. At. No, my Lord; I have heard of ſuch 
a Man's being concern'd in the Victualling of the 
Navy, but, to my Knowledge, never ſaw him. 

Ld. Eſſex. No, no, this is another ſort of a 


Man, and one whom you will be found- to know. 


very well. | IN -of 
S. Aut. My Lord, if upon ſeeing him I ſhall 
fo, I ſhall not ſtick to own it. 


Hereupon, Child was calÞd for in, and appear'd | 


10 be an ordinary ſort of a Seafaring. Man. 
Ld. Eſſex. Now, pray, don't you know this 


Man? 
S. Aut. No, Sir, I never ſaw him in my Life, 


to my Remembrance. F 


Ld. Eſſex. No! What ſay you, Child, don't 
you know him ? | ] 6f+.,.90 ; Diu! 
; Child. No, my Lord, I never ſaw him in my 
Life. | 


Then Child was preſently carried out of the 
Room, and Capt. Atkins call d for, who 
came it at another Door of the Room, , and 

after mutual Salutations *twixt us, . the fol- 

ins Queſtions were ast t. 
Ld. Shafisbury. Pray, Capt. Charles Atkins, 
What did Mr. Samuel Atkins tell you about 


Mr. Pepys, and Sir Edmundbury Godfrey ? 
( Charles Atkins, My Lord, he told me there: 


was a Difference *twixt his Maſter and Sir Ed. 
mundbury Godfrey, and I ask'd him, If Sir E- 


mundbury Godfrey was a Parliament- Man, or no? 


He ſaid, No: I ask'd him, Whether the Diffe- 


rence was upon Occaſion of Mr. Pepys's being 
formerly accuſed for a Papiſt in the Houſe of 
Commons? And whether Sir Edmundbury God-' 
frey might not be concern'd in doing that ? He 
anſwer'd, No; and that it was upon this Occa- 
ſion. | 

Samuel Atkins, My Lord, I gueſs not at what 
has led Capt. Atkins to ſay this; I affure you, 1 
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never told him in my Life one Word of 'it, never 


ply'd himſelf to Capt. Hurſt, to do 


talk*'d to him about the Plot, or mention'd Sir 
Edmundbury Godfrey's Name to him (as I remem. 


= ber) on any Occalionz I am fure I never made 
him a Subject for any Diſcourſe. . | 


Id. Shaftsbury, Did you not, Me. Somye! 
Atkins, aſſ Capt. Atkins, - Whether this CH 
was a Man of Courage and Scerecy, and bid 
him "ſend - Chi/d' to Deriy Houſe, to enquire tor 
your Maſter, but be ſure not td aſk for you? 

S. At. No, Sir, not in my*Life, one Word 
like X. 10 mit ug ber At HG TG; 
Capt. Atkins theti anſwer'd me, You know, 
Mr. Atkins, this Diſcourls was between us, in the 
Lords Room, at Derby Houſe, in the Window. 

Capt. Atkins, ſays I, God, your Conſcience, 
and I, know *tis 'notoriouſly untrue : Ihe laſt 
Time I ſaw you at Derby Houſe was, as I te- 
member, on a Manday, Mr. 84 (late Lieute- 
nant of the Nfeuntugue,) being - there preſent; 
which I well remember, becauſe we all Three 
came out of Derby Houſe together, about One 
o Clock at Noon, and parted in King: ſtreet; 1 
went to Dinner, and you Two towards /Jbile. 
Dall; Mr. Beverly, to hom I talk'd all the Way 
going, having invited me to dine the next Day 
at his Houſe,” being Tueſday, which I according- 
ly did. All that paſs'd between us then (our 
Stay alone together, as I believe Mr. Beverly re- 
members, being not half a Quarter of an Hour,) 
was, That coming all Three out of the little 
Office together; into the Lords Room, you 


pull'd me to the Window next the Office Door, 


in the ſaid Room, and aſk'd me to lend you a . 


Crown, to which; afſented ; and fo going down 
Stairs, I ſtaid back, Mr. Beverly going down 


firſt, and pull'd you by the Coat, and put the 


' 0 into your Hand, to prevent Beverly's ob- 
r 


bg. This paſs'd the faſt Time I ſaw you; 
the Tune before was about the Middle of Au- 
guſt, a little before Bar(bolomew Fair, when you 
came to me in the Lords Room, with one Capt. 
Hurſt, (your Familiar, but a Stranger to me, 
having never but once, that I know of, ſeen. him 
before,) and told me, there was a Friend, of 
Capt. Hurſt's, (poſſibly you might name his 
Name, and it might be Child, but I don't re- 
member it,) that wanted the Employmetit of a 
Purſer in one of the King's Ships, and had ap- 
im what 
Kindneſs he could, and offer d him Ten Guineas 
to be aſſiſtant to him. Now, ſays Capt. Atkins 
to me, pray let's bring the Man to you, and 
upon your promiling to do him what Kindneſs 
you can, Capt. Hurſt and I ſhall have the Ten 
Guineas, and you know Five Guineas, ſays he, 
will do very well for me, this Bartholomew Fair- 
Time.” I then ask'd you, What the Man was? 
Whether he had been at Sea? And whether' he 
had good Certificates? You anſwer'd me, You 
could not tell, being a Stranger to you, but you 
would bring him to ſpeak with me: I then bid 
you ſo to do; and told you, all I could, or had 
in my Power to do for. him; was to lay his Pa- 
pers before the Secretary, who, if he appear'd a 


good Man, would lay them, with others, before 


the King, when Occaſion: offer'd: You reply'd 
then, That that was enough, and all yod ex- 
pected. After this, I call'd you (as I Kno you 
remember) to the other Side of the Room, from 
Capt. Hurſt, and told you my Deſires were, you 

| ſhould 
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poor Man's Money, for that I would not do it 
tor any Conſideration: You ſaid; Indeed, you 
would not, nor would have me do any Thing, 
till I had ſcen and diſcourſed with the Man. 
You then call'd to Capt. Hurſt, and invited him 
and me to come to Dinner on the Morrow, to 
your Lodging s to which -I agreed, and ask'd 
you where you lodg'd; you ſaid, You had told 
me oft enough, but I had ne'er been ſo kind to 
come to ſee you, and then told me where it was, 
which I have now forgot, but think 'twas in or 
near Wild-ftreet, After this Diſcourſe, you know, 
we parted, and you, and Capt. Hurſt, left me at 
Derly Houſe, and expected me, I ſuppoſe, at 
Dinner, next Day; but I, indeed, deſirous to be 
quit of any Thing that appear'd fo ill as the Bu- 
ſineſs propoſed to me, came not to you, nor ever 
heard more of it from yourſelf, or Capt. Hurſt ; 
nor ſaw you again, till the aforeſaid Twenty-firſt 
of Oftober. This, Capt. Atkins, you know, is 
all true, I appeal to yourſelf if it be not. 
Ld. Shafish. Come, come, Mr. Atkins, you 
are a ſeeming hopeful young Man, and, for ought 
I ſee, a very ingenious one : Capt. Atkins has 
ſworn this poſitively againſt you, to whom he 
bears no Prejudice, or Malice, but has acknow- 
ledged ſeveral Obligations from you; and to tell 


you truly, I don't think he has Wit enough to 


invent ſuch a Lye ; be ingenuous, prithee, with 
us, and confeſs what you ſaid. 

S. Atk. I aſſure your Lordſhip, upon my 
Faith, which I am ready to bind with my Oath, 
if you pleaſe, I nc'er ſaid one Word in all my 
Lite like it. | 

Ld. Shaftsh. Indeed, we believe Capt. Atkins 
to be a Man that has loved Wine and Women, 
and been a debauch'd Man ; But whence would 
you have us to think him to be a Raſcal ? 

S. Ak. Why, my Lord, I would offer this, 
and ſubmit to you to judge how far a Coward is 
to be reckon'd ſo. And bereupon, I related at 
large the ſurrendring of the King's Ship baſely to the 
Turks, and being now a Priſoner ; to which no 
Anfever was given. 

Ld. Shaftsh. Pray, Mr. Atkins, What Reli- 
gion are you of ? | 

S. A. A Proteſtant, Sir, and my whole Fa- 
mily ever ſo, 

Ld. Shaftsh. Did you ever receive the Sacra- 
ment, or take the Oaths ? 

§. Atk. No, Sir; but was under an Intention 
to do it on Sunday next. . 

Ld. Effex. Tis, indeed, Time. 

Ld. Shatftsh., Now, I am ſure, you won't do 
it z you can't forgive Capt. Atkins. | 

S. Au. Yes, my Lord, 1 aſſure you I can, 
and do; and to ſhew it to you, I alſo remit to 
him the Money he owes me, (about Fifty Shil- 
lings,) and am ready to receive the Sacrament 
with a clean Conſcience. I confeſs I have not 
done it, as not thinking myſelf oblig'd by any 
Employment I had to do it, and many Thou- 


ſands of my Age, (Good Proteſtants,) will be 


found not to have done it. | 
Ld. Sbaftab. How long have you lived with 
Mr. Pepys ? 
S. Atk. Four Years laſt Augyf. 
Ld. Shaftsh. How old are you? 
S. Atk. Twenty-one Years, the twenty-ninth 
of that Month. 
Vor. VIII. 


APPENDIX 


ſh>uldſnot engage me in iliis Matter, to get the 
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Ld. Shaftszh. Where did you live, before you 
came to Mr. Pepys ? | 

S. Alk. I lived, Sir, formerly with Commiſ- 
ſioner Middleton. . 

Ld. Shafish, Then I am ſure he was a Pro- 
teftant : But now you are brought into Buſineſs, 
and have Acceſs to St. James's ; tis to be fear'd 
you may be otherwiſe, for we are apt to ſuſpect 
People inclining to the Sea. 

S. Atk. I never had Temptation from within, 
or without, to alter my Religion, and hope in 
God I never ſhall, Then the Duke of Bucking- 
ham came from the other Side of the Room towards 
me, and ſaid, 

D. Buck. Well, Mr. Atkins, I ne'er ſaw you 
before that I remember ; but 1 ſwear you are an 
ingenious Man: 1 ſee (putting his Finger to my 
Forehead) the great Workings of your Brain, 
and would gladly for your own Sake- have you 
declare to us what you know of this Matter. 

S. Atk. My Lord, I can never ſay otherwiſe 
than I have, (I thank your Lordſhip for your 
good Thoughts of me) nor do I know one Word 
more. 


And to this Effet, one after another, did moſt 
of the Lords of the Committee urge me to ſay 
ſomewhat, repeating very often their good Opi- 
nion of me, and their great Sorrow for my 
Obſtinacy, which would bring the Prejudice 
to myſelf, while ly a Confeſhon I could not 
injure, but advantage myſelf ; Captain At- 
kins joining with them to urge me to it, with 
Promiſes of making my Fortune thereby: 
I flill gave the ſame Anſwer, declaring my 
utter Inability to ſay one Word, and avowing 
I never had to Captain Atkins. 


Hereupon we were both order d to withdraw, 
which we did, and after a little Stay without, 
they call'd me again to them, and my Lord 
Shaftsbury began. 


Ld. Shaftsh. Mr. Atkins, truly we are, every 
Lord of this Committee, very ſorry to be thus 
plain with you, but here being ſo poſitive an 
Oath againſt you, we cannot anſwer to the Par- 
liament the doing leſs than committing you to 
Newgate. | 

S. Atk, What your Lordſhips pleaſe ; if you 
ſend me to be hang'd, I can ſay no more, or 
otherwiſe. 


Then they again repeated their Advices ſeve- 
rally to me, to declare what | knew, and greatly 
pitied me in the ill Fortune which otherwiſe 
would attend me. I as often repeated what I 
ſaid at firſt, of my knowing nothing of what 
Captain Atkins had ſworn, At laſt Sir Philip 
Howard (who ſtood by all this while) told me, 
I could not have lived ſo long Time in an Office 
of Buſineſs, but I muſt know the Laws of this 
Nation to be ſuch as would bring me under ſe- 
vere Puniſhment, if I ſhould be found to con- 
ceal this Matter, which I am well perſwaded you 
muſt know of, (ſays he,) for that I have fo r- 
ouſly and very ſtrictly examin'd Captain Atkins 
about it, and I know he would not tell me a Lye. 
Beſides, he has no Reaſon to do it towards you, 
and being a Gentleman, Son of Sir Jonathan At- 
kins, my Nephew, otherwiſe well related, and 
won't want an Eſtate of his Father (if he pleaſes) 
| "11 8 when 
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when he dies, he can't be thought to attempt to 
do it againſt any body. I told him, I very well 
"knew the Laws of this Nation in that Point, and 
as well knew the Laws of God to be ſuch as 
would draw a worſe Puniſhment upon my Head, 
if I could tell a Lye, or invent any thing to the 
Prejudice of another Man, and that I muſt do, 
if I ſaid any thing in this Matter, different from 
what I have done. R 

After this, I was order'd to withdraw, and 
Captain Richardſon, Keeper of Newgate, (who 
waited without with the aforeſaid Child,) called 
in, and a Warrant deliver'd to him in the fol- 
lowing Words, for his keeping me in his Cuſto- 
dy, viz. : P97 


You are herewith to receive the Body of 
Mr. Samuel Atkins, for Suſpicion of 
Felony, in cancealing the Murder of Sir 
Edmundbury Godfrey, and him ſafely 
to keep, until he ſhall be thence deliver'd 
by due Courſe of Law : And for ſo doing, 
4 this ſhall be your Warrant ſufficient. 
Given under our Hands and Seals this 
. fit Day of November, 1678. 


Sign'd, 
To the Keeper of the Gaol of Buckingham, 
Newgate, for the City of Wincheſter, 
London, and County of P. Howard. 


Middleſex. 


Memorandum. The Depoſition made by Cap- 
tain Atkins againſt me, from whence theſe Exa- 
minations proceeded, and my being committed 
to Priſon was grounded, hereafter follows in the 
expreſs Words thereof, as they were reported by 
the Committee to the Houſe of Lords, and en- 
ter'd in their Book, viz. 


Die Martis 12* Novemb. 1678. 


The Examination of Charles Atkins, E/; taken 
up:n Oath before me, One of His Majeſty's 
Fuſtices of the Peace for the County of Mid- 

- dleſex, and Liberty of Weſtminſter, his firſt 
Day of November, 1678. 


S AIT, That in Deriy Houſe, being in. 


Diſcourſe with Samuel Atkins, (Clerk to Mr. 
Pepys, Secretary of the Admiralty) the ſaid 
Samuel did ſay, That Sir Edmundbury Godfrey 
had very much vilified his Maſter, and that if he 
liv'd long would be the Ruin of him; upon which 
the ſaid Samuel did aſk this Examiuant whether 
he did think Child to be a Man of Courage and 
Secrecy ;, to which this Examinant did reply, 
That the ſaid: Child had been at Sea, and had 
behaved himſelf very well, as he had been in- 
form'd; upon which the ſaid Sammel did bid 
this Examinant ſend the ſaid Child to his Maſter, 
Mr. Pepys, but not to him the ſaid Samuel, for 
that he would not be ſeen to know. any thing of 
it. This Examinant did endeavour to find out 
the ſaid Chi/d, but did not meet with him till the 
Day alter this. Diſcourſe had happened betwixt 
him and Samuel Atkins, at the Three Tobacco- 
Pipes in Haoibourn, where this Examinant did tell 
Child, that. Secretary Pepys would ſpeak with 
bim; and the next Lime that this Examinant 
did; ſee the ſaid Child, (after that he had given 
him that Direction) he, the ſaid Child, did en- 
deavour to engage the ſaid Examinant to join 


with him in the Murder of a Man. The Parti- 
culars of which, this Examinant hath declared 
before the King and Council, Medueſday laſt paſt, 


Taken befere me, One of His Majeſty's 
Juſtices of the Peace fer the County 
and Liberty above-mention'd. 
P. Howard, 


Upon this Depoſition was grounded the afore- 
recited Warrant for my Commitment, by Vertue 
whereof, Captain Richardſon carried me pre- 
ſently to Prifon, where I remained, in a Room of 
his own Houſe, without having Liberty to write 


to, ſee, or ſpeak with any body, till Meuneſday 


the ſixth Day of November, 1678, when having 
well ruminated on what had paſt at my late Exa- 
mination, I deſired Captain Richardſon to acquaint 
the Lords of the Committee, that at their next 
Meeting, I wquld pray to be brought before 
them, which he promiſed to do, and did, and on 
the ſaid ſixth of November, 1678, being Wedneſ- 
day, I was carried by him to the Committee, con- 
fiſting of the ſame Lords as before, then fitting 
at the Lord Privy-Seal's Chamber by the Parlia- 
ment-Houſe, where the following Queſtions weie 
aſked. | 


Nov. 6. Ld. Halifax. Well, Mr. Atkins, we hope 
1078. you have conſider'd of this Buſineſs, and 
are ready to give us ſome Light in it. 

S. Atk, My Lord, I have well indeed conſi- 
der'd of it, and I hope am prepar*d to ſhew 
your Lordſhips that nothing is to be expected 
from me, and ſo my Liberty will not be denied 
me. 
Ld. Halifax. Nay then, Mr, Atkins, if you 
come to that, you muſt ſtay till we fend for Cap- 
tain Atkins, if it be ought you would ſay againſt 
him, or his Accuſation. 

S. Atk. My Lord, I hope I ſhall confute him 
in ſeveral Circumſtances, which I have better 
conſidered, and clear to you my Innocence. 

Ld. Shaftsh. Why, Mr. Atkins, Captain Atkins 
declares to us he has much more againſt you, and 
ſeveral other. Circumſtances, by which, he ſays, 
you'll appear the worſt Man living. 

S. Atk. My Lord, if you pleaſe, -I deſire he 
may be ſent for. 

Upon this I was ordered to withdraw, and 
Captain Atkins being ſent for to Sir Philip How- 
ard's, in Scotland-Yard, came in about- Half an 
Hour, and meeting me in the Paſſage leading up 
the Stairs to the Chamber where the Council 
was ſitting, I obſerved his Countenance altered 
extremely, and took Notice of it to him: He 
palled by me, and went up the Stairs, and ſtay- 
ing there in Expectation of being call'd, I went 
to him with my Keeper, (Mr. Lion,) and diſ- 
courſing together, I aſk'd him what had induced 
him to bring this Miſchief upon me, and whe- 
ther he deſign'd to ruin me, that had preſerv'd 
him from it. He anſwer'd, No, No, not he. I 
further aſk'd him, if I look'd like one that had 
done, or knew of any Murde?; and whether he 
thought in his Conſcience I did : No, faith, ſays 
he, 1 dare ſwear for you for that Matter, only 
theſe Words paſt between us: Well, ſays I, you 
ſay *twas between us, ſo *tis impoſſible to contra- 
dict your Oath; but God, you and I know, 'twas 
not ſo. Hereupon, after ſome little other Diſ- 
courſe, he went down Stairs, and I following him, 
aſk'd 
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afld him over again, Whether he had any Thing 
more to ſay againſt me, or whether indeed he 

thought l knew any Thing of the Murder? To 
which he anſwered (as before,) No, not he, he did 
not think it; of which I deſired Mr. Lion to 
take Notice; and preſently after this, the Lords 
call'd for us both in, and ſaid; 

Ld. Shaftsh, Well, Mr. Aikins, What is it you 
have to ſay ? 

S. Atk. I deſire, my Lords, if you pleaſe, 
that Captain Atkinss Information may be read 
to me, or elſe I ſhall repair to my Memory to 
repeat it. | 

Lords. Do, repair to your Memory. 

Then I recited it as 'tis herein before men- 
tioned, and anſwer'd to it thus: As to his poſitive 
Oath, my Lords, about the Difference he ſays I 
told him was between Sir Edmundbury Godfrey 
and Mr. Pepys, that can admit of no more than 
my denying it; and being ready and deſirous, if 
you pleaſe, to ſwear to the Truth of what I ſay. 
As to his Queſtion, Whether Sir Edmundbury 
Godfrey was a Parliament-Man or not, and the 
Anſwer he ſays I ſhould give him, that he was 
not, I am alſo as ready to depoſe, that to this 
Minute, I don't know whether he was ſo or no, 
and ſo could not make him that Anſwer. Then 
as to the Riſe of the Difference to be, as he calls 
it, upon this Occafion, the laſt Time I ſaw Cap- 
tain Atkins, (before Sir Edmundiury Gedfrey's 
Death,) was about the Middle of Auguſt, a little 
before Bartholomew Fair-Time, and long enough 
before any Diſcovery was made of the Plot; ſo 
pray what means he by upon this Occaſion ? Be- 
ſides, I affure your Lordſhips, I did not know 
till after the Death of Sir Edmundbury Gedſrey, 
that he took any Depoſitions, or was otherwiſe 
inſtrumental in diſcovering any Part of the Plot; 
and the firſt Notice I had of it, was from my Fel- 


low Clerk, Mr. Walbant, who told me, (I think 


on the Monday) in this Manner of it: Poor Sir 
Edmundbury Godfrey ! Why, ſays I, pray what's 
the Matter with him? Why, they ſay, replies he, 
he is murder'd by the Papiſis, having been gone 
from his Houſe, and not heard of this Day or 
two: Lord, fays I, why ſhould he be murder'd, 
a very good and honeſt Gentleman? I but (ſays 
Walbank,) the Reaſon of it was, as *tis ſaid, be- 
cauſe he was the firſt that took the Depoſitions, 
&c. about the Plot. Upon this the — all 
cry'd out, they did not believe etwas poſſible I 
that liv'd in an Office of ſo great Buſineſs, ſhould 
not hear of his raking the Depoſitions till after 
his Death, fince they were done (I think they 
ſaid a Month before the King went to New- 
market) and cartied to the Council. I anſwered, 
and induſtriouſly aſſerted, what was really Truth, 
that 1 did not. But my Lords, ſays I, pray 
ſuppoſe (what is ſo utterly in Fact untrue) I had 
faid to Captain Atkins what he ſwears I did; I 
muſt now declare I had no Ground to ſay ſo; 
and that it muſt ariſe purely from my own Inven- 
tion, and if I invented a Lye, I muſt ſuffer for 
doing it; And pray, my Lords, what will come 
on't? Nay, nay, ſays my Lord Shaftsbury, 
leave us to make the Uſe of it; do you but con- 
feſs it, you ſhall be ſafe, and we'll apply it. My 
Lord, ſays I, I can't do it; I hope 1 never ſhall 
tell a Lye to any Man's Prejudice, tho' I meet 
with ne'er ſo great Danger. My Lord Shafi/- 
bury anſwer'd, Indeed, Mr. Atkins, Ten then may 
ſwear againſt you, and for ought I know all be- 
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lye you; And are you innocent? You're moſt un- 
fortunate, and Captain Atkins the greateſt Villain 
in the World. Pray, look one another in the 
Face, (ſo we gazed very earneſtly) and my Lord 
Sbaftobury went on, ſpeaking to Captain Atkins : 
Come, Captain Atkins, confets truly and ingeniu- 
ouſly, Have you belyed Mr. Atkins, or no? May 
be you may have miſtaken ; pray conſider it, and 
remember the Injury you'll do this young Man, 
if this be not true: You won't have more to an- 
ſwer for before God, if you ſhould waſte and 
deſtroy an Einperor and his Country, than you'll 
have if you wrongfully ruin him, who is in him- 
ſelf (as every Man is) a little Emperor. After 
this Sort my Lord Shaftsbury preſſed Captain Ar- 
kins very home, and while he was doing fo, and 
we looking ſtecf.ſtly upon each other, Captain 
Alkins's Countenance chang'd very white, which 
I raking Notice of, and obſerving to the Lords, 
my Lord Marquis of Wincheſter © cried, Where, 
where? I don't fee it. My Lord, ſays I, I hum- 
bly conceive 'tis very apparent: I, I, where? ſays 
his Lordſhip, turning bis Head away ; the other 
Lords faid nothing. Then Captain Atkins hav- 
ing a Tobacco-Pipe rolling about in his Fingers 
upon the Table, threw it down, and ſaid, Why 
ſhould I ſay ſo, my Lords, if he had not told 
me? Thereupon I grew indeed angry, and preſſed 
very hotly for my Liberty, avowing my Inno- 
cence with ſeveral Proteſtations; but all was too 
little. My Lord Biſhop of London (whom I took 
to be more tender-hearted than the reſt) I ap- 
ply'd myſelf to, and talk'd about my Religion, 
and of my having never gone to Maſs, nor ever 
known, or ſeen any Prieſt in my Life that I re- 
member'd. He at laſt was pleaſed to ſay, Truly 
I believe you are a Proteſtant ; but this Oath is 
greatly againſt you, and he till affirms it poſi- 
tively. My Lord, fays I, *tis very ſtrange I 
ſhould invent ſuch a Lye to tell Captain Atkins 
of my Maſter; I hope I ſhall not be found fo 
faithleſs a Servant, when I never in my whole 
Life heard Mr. Pepys mention Sir Edmundbury 
Godfrey's Name, that | remember, but upon an 
Occaſion (which I mention'd at large) of our 
going before him about ſome Money loſt from 
Mr. Pepys's Houle, and then they appear'd as 
great Friends as could be, and ſhew'd mutually 
very great Expreſſions of Kindneſs and Reſpect. 
"Tis ſtrange I ſhould aſk him of the Courage and 
Secrecy ot a Man | never ſaw ; and as ſtrange to 
bid him ſend him to my Maſter; who will, I 
ſuppoſe, declare whether I ever ſpoke to him 
about any ſuch Man, as I am ſure I did not, nor 
could. At laſt, my Lord, ſays I, I avow to you, 
Mr, Pepys never in his Life committed any Secrer 
to me of any Kind, nor ever mentioned, upon any 
Occaſion, one Word about Sir Edmundbury God- 
frey. And this your Lordſhips would eafily 
believe, if you knew how tottering I ſtand in his 
Opinion, having been once parted from him, 
and at this Moment I believe remain under his ill 
Apprehenſion. Why, ſays my Lord Biſhop, 
are you given to Drink, or Debauchery t. No, 
my Lord, I thank God not. But Mr. Pepys is 
very ſevere in his Houſe, and for the leaſt Ab- 
ſence from it without his Knowledge, will diſ- 
card any of his Servants from his Favour: I 
coming very young to him, was inclin'd, thro* 
Boyiſhneſs, to too much Deſire of Eaſe and Li- 
berty, and fo begot and continued his Severity 
towards me, 

While 
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While 1 was thus talking to my Lord of Lon- 
don, Captain Atkins was diſcourſing to the other 
Lords, at the other End of the Room, and my 

Lord Shaftsbury obſerving what we both ſaid, 
turn'd towards me, and ſtopp'd my going on: 
Why, you talk, Mr. Atkins, (ſays my Lord,) 'twill 
be made appear, that you are the greateſt Favou- 
rite he has; you read all his Letters, read to him 
by Night; And what ſay you, if I can prove, 
from the Servants in your own Houſe, that you 
are reputed a Papiſt ? My Lord, ſays I to that, if 
your Lordſhip can do that, or any Man in the 
World, prove I am in the leaſt wiſe, or ever 
was inclined that Way, I'll be contented to be 
hanged, without ſaying a Word more. My Lord 
 Shaftsbury goes then on again; Pray, Mr. At- 
kins, What Books did you uſe to read to Mr. 
Pepys? My Lord, ſays I, I have not lately read 
any to him, but formerly I have read the Bible, 
and other good Books; ſometimes Hiſtory, other 
Times Divinity. — Never any Popiſh Books ?— 
No, never in my Life, I aſſure your Lordſhip, 
never any; but, as I remember, one Book of an 
Engliſh Divine's, about their Error in their Doc- 
trine of Tranſubſtantiation, but the Book's Name 
I forget. 

After all this, I found I muſt return to Priſon ; 
I offered Bail, which being deny'd me, I pray'd 
Liberty, that my Siſter might come to ſee me, 
which was granted ſhe ſhould for one Time, the 
Keeper of the Priſon to be by while ſhe ſtay'd with 
me; and after that I withdrew, and Captain A- 
Eins together; he, as ſoon as I was our, ſtepped 

in to the Lords again, and (as I underſtood after- 
wards) deſired the Keeper mighe have Orders 
for his coming to me, upon his Suggeſtion to the 
Lords, he would bring me to confeſs, which was 
granted he ſhould; and ſo I was recarried to 
Priſon, and remain'd there *till Friday the Eighth 
of November, without having heard from, or 
ſeen any Perſon, ſaving my Siſter, who came 
to me the Day before, and remained in the 
Room Half a Quarter of an Hour with Captain 

- Richardſon. | 

: Friday Morning, being the Eighth 

wt wn 5 of November, Capt. Atkins — u 

to my Chamber (with Capt. Richard- 
ſen, in whoſe Houſe I ſtill remain'd,) and finding 
me in Bed, throws open the Curtain, and bids 

me Good Morrow; I ſeeing who it was, leap'd 

out of the Bed, and returning his Good Mor- 

row, called to Capt. Richardſon, who was going 

down Stairs again, and pray'd I might ſpeak a 

Word with him, and ſo taking him into the next 
Room, For God's Sake, ſays I to him, don't 

leave me alone with this Man, who having al- 

ready ſworn fa'ſely againſt me, will, for ought [ 

know, go back to the Lords, and ſwear any 

thing more he liſts; Capt. Richardſon anſwered, 

The Lords had directed he muſt, and he muſt 

be alone with you: Oh! pray, ſays I, ſuffer it 

not, for I vow I won't ſpeak one Word to him 

alone. Notwithſtanding this, Capt. Richardſon 

pull'd to the Door, and left us both together, pro- 

miſing to return immediately. The Door was not 

ſooner ſhut, and Capt. Richardſon gone, than 

Capt. Atkins, wringing his Hands, and crying with 

the Tears upon his Face, ſaid to me, Oh! Mr. 

Atkins, we are both undone! How undone? ſays 

I. Oh Lord! ſays he, there's a Man come to 

Town laſt Night, lay at Mr. Secretary William- 
ſon's, was examin'd two Hours by the King, and 


has ſworn poſitively againſt you, That you were, 
or were to have been at the Murder of Sir Ed. 
mundbury Godfrey; I am not, ſays he, very per- 
fect whether. Well, ſays I, God bleſs him: 
But how, pray, are you undone? *Tis I am ſo 
it this be true: Says he, (ſtill crying, and Jaying 
his Hand upon his Breaſt,) I am undone. That's 
true indeed, ſays I, your Guilt upon your Con- 
ſcience, in bringing this falſely upon me, has 
undone you to the Purpoſe. But, pray, who is 
this Man? Do you know him? I don't know 
his Name, ſays he, nor ever ſaw him but once 
before, and that was in Eſex Buildings; the 
Woman of the Houſe being arreſted where we 
were, he and I reſcued her from the Bailiffs, 
Tis ſtrange, ſays I, he ſhould come and enquire 
for you, and find you out as ſoon as e'er he came 
to Town, and you not know him, nor ever ſaw 
him but once. Tis fo, ſays he; he came to me, 
to enquire about a Gentleman we had Buſineſs 
with before he went out of Town. Well, I an- 
ſwered, I can't help what he has done; I thank 
you for all this, but won't doubt, if Twenty 
ſwear againſt me, I ſhall appear innocent, I am 
fure I ſhall to the laſt Moment of my Life. Pray, 
Mr. Atkins, ſays he, conſider of it: My Uncle, 
Phil. Howard, bid me come to you, to tell you 
of it, and pray confeſs, before *tis too late, and 
you repent you did not; there's nothing can 
hurt you, but your Fortune may be made by it; 
And what need you care for your Maſter ? Pray, 
ſays I, Why don't you as well aſk me to forego 
my Salvation? A Thouſand Deaths ſhall not ex- 
tort a Lye from me; and you know I can ſay 
nothing : Pray conſider you of it, and repair 
the Injury you have done me, as well as you can, 
In the Middle of our Diſcourſe, walking toge- 
ther in the Room, he ſuddenly ſtood ſtill, and 
turning toward me, You did not tell me, ſays he, 
your Maſter had a Houſe at Roan, in France, 
neither, did you ? Oh ſtrange! ſays I; Why, 
have you ſworn that too? No, not I, replied he, 
What ſhould I ſwear it for? But you told me 
ſo. At which, being greatly ſurprized and 
amazed, I could not preſently ſay any Thing to 
him, and while I was ſilent he goes on. And 
you know, ſays he, you deſired me to impeach 
your Maſter about this Murder, becauſe he 
ſhould keep it off from the Duke of York. Oh! 
Lord of Heaven! fays I, And have you depoſed 
that too? No, not I; ſays he; What ſhould I 
ſwear it for? But you know you told me ſo. 
Mr. Atkins, ſays I, you are the greateſt Villain, 
and worſt Man in the World, and I am ſure you 
will repent the curſed Miſchief you have endea- 
voured to do me, by your damn'd falſe Inven- 
tions and Oaths: And while I was, after this Sort, 
talking to him, he interrupted me, bidding me 
conſider of it againſt the Afternoon, when he ſaid 
I ſhould be call'd for before the Committee of 
Lords; and ſo took his Leave, and went away. 
In the Afternoon of the ſaid Friday, being the 
Eighth of November, 1678, Capt. Richardſon 
ſent for me out of my Chamber, and cauſing a 
Pair of Irons to be put upon my Legs, he ſearch'd 
me, and took what Papers he found in my Poc- 
kets, into his Poſſeſſion, and immediately carried 
me to the Committee of the ſame Lords as before 
at my Lord Privy-Seal's Chamber, adjoining to 
the Parliament-Houſe; where having waited 
without ſome Time, the Lords ſent for me into 
the Room, where 1 found a Perſon ſtanding on 
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the far Side of the Table, with a blackiſh Perri- 
wig, and a Campaign Coat, (and whom I fince 
hes. mt to be Mr. Bedlow ;) he came toward 
me at my coming in, look'd me earneſtly in the 
Face, ſaluted me, which I return'd, and ſo went 
again to the further Side of the Table; and theſe 
ueſtions were aſked, and thus anſwered. 

. Shafisbury, Mr. Atkins, Do you know this 
Gentleman ? | 

S. Atkins. No, my Lord, I don't know I ever 
ſaw him in my Life. . 

Mr. Bedlow. 1 believe, Sir, I have ſeen you 
ſomewhere, I think, but cannot tell where: I 
don't, indeed, remember your Face. 

D. Buckingham. Is this the Man, Mr. Bedlow ? 
(Pointing to me.) © 

Mr. Bedlow. My Lord, I can't ſwear this is he; 
*twas a young Man, and he told me hi Name was 
Atkins, a Clerk, belonging to Derby Houſe, but 
I cannot ſwear this is the ſame Perſon. 

Ld. London. Where were you, Mr. Atkins, on 
Monday the Fourteenth Day of Ofober laſt, between 
Nine and Ten at Night ? 

S. Atk, I can't well remember, my Lord, but ! 
ſuppoſe at Home, for I am ſeldom out at that 
Time of Night. 

Ld. London. Were you in the Pell- Mell, or 
that Way, that you remember ? 

S. Ak. No, my Lord, I believe verily not. 


Hereupon, the Gentleman, Mr. Bedlow, was 
order d to withdraw ;, and my Lord Shafts- 
bury calling me to bim, ſaid to me; 


Ld. Shaftsbury. Mr. Atkins, if you are inno- 
cent, you're the moſt unfortunate Wretch living. 
Pray attend to what I ſay; I aſſure you, tis good 
News for you. There remains but one Way in 
the World to ſave thy Life, and that I would 
have you make Uſe of; and you may do it with- 
out Injury to yourſelf, if you will. Confeſs all 
you know, and make a Diſcovery of this Matter, 
and your Life ſhall be ſav'd, 

S. Atk. My Lord, had I any to make; could 
I ſay one Word, more or leſs, in this Matter 
or were I at all guilty in any Part of it, I ſup- 
poſe you'll pleaſe to believe, that the Horror of 
my Conſcience, and the Puniſhment I ſhould 
juſtly expect from God and Man, for ſuch Of- 
fence, would lead me to make an ingenuous Con- 
feſſion, to ſave my own Life, that I might there- 
by get Time to repent, and beg Forgiveneſs 
from God Almighty. But as I am innocent in 
every Part of what is ſaid about me, I hope 
you'll neither adviſe, or deſire me to go about 
to wrong my Conſcience, or ſtain my Soul, to 
endeavour to live a few Moments in this World, 
and to avoid Death for a Time, which will, at 
length, overtake every body. 
Lordſhips, my Prayers are to God Almighty, 
to give me Grace and Strength to go through to 
the laſt, and rather ſuffer a Thouſand Deaths, 
than as much as tell a ſolemn Lye to the Prejudice 
of any Perſon. 

Ld. Shaftsh. Then I tell you what, Mr. At- 
kins, and that I ne'er ſaid to you before; ſince 

are ſo gallant, I aſſure you, you'll either be 
ang'd, or Knighted ; if the Papiſts riſe and cut 
our Throats, you'll be Knighted ; if not, you'll 
be hang'd. Here's firſt what you ſaid to Mr. 
Atkins, and then this Gentleman's Oath, which 
though nor poſitive, yet with ſuch Circumſtan- 
ces againſt you, as I doubt, whether a Jury, in 

Vor. VIII. 


do 


I afſure your 
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this Caſe, won't find you Guilty; beſides, other 
collateral Circumſtances there may be : And ano- 
ther Thing there is, that there are ſeveral others, 
well known to this Mr. Bedlow, to have been 
concern'd in it. 

D. Buckingham. And are here in the Houſe, in 
Cuſtody. 

Ld. Shaftsh. And if one of thoſe ſwear you 
were in it, all the World cannot ſave you. 

S. Atk, My Lord, my Prayers are, and ſhall 
be, that one Perſon may but be detected, who 
was really in the Murder, and I am ſure I ſhall 
be acquitted ; and I cannot ſuffer, but from the 


Thing's being miſplaced; 


D. Buck. Oh, he'll confeſs nothing, he expects 
a Pardon. 

Ld. Shaftsb. I'll ſecure him from that, I warrant 
you; there's Three Hundred to One. 

S. Atk. My Lord, I ex no Pardon, but 
deſire Death when I am found to deſerve it: I 
have nothing to truſt to but my Innocence, next 
to the Goodneſs and Juſtice of God Almighty, to 
whom I commit myſelf, 


After this, I was directed to withdraw, and 
the Keeper ordered to carry me back to Priſon, 
which was accordingly done. 


Memorandum. The ion made this 8th 
of November, 1678, before the Lords of this 
Committee, by Mr. Bedlow, concerning this Mat- 
ter, hereafter follows in the expreſs Words thereof z 
as they were reported by the ſaid Committee to 


the Houſe of Lords, and entered in their Journal 


Book, viz. 


Die Martis 12% Novembris, 1678. 


The Examinations taken, November the 8th; 
1678, at the Committee of Lords, for enquiring 
into the Murder of Sir Edmundbury Godfrey, 
were read as follows, 


Illiam Bedlow, being ſworn in the Lords 
Houſe, was call'd in and examined, ſaith 
on his Oath, That this Examinant being treated 
with by Mr. Leefaire, and Mr. Welch, who are 
two Jeſuits, about the Beginning of OZober laſt, 
they offered him a Reward of 4000 J. if he would 
be one of the Four, or Six, that ſhould kill a 
Man, that was a great Obſtacle of their Deſignz 
he, this Deponent, promiſed to be one to do it, 
upon their giving him Notice. Aftérwards, 
(viz. the Friday before Sir Edmundbury Godfrey 
was miſſing,) Mr. Leefaire met him, this De 
nent, about Four of the Clock, in Grays- 
Walks, and appointed to meet him again in the 
ſame Place, about Four of the Clock the next 
Day, to do that Buſineſs : That upon taking the 
Sacrament to do it, he, this Deponent, ſhould 
have the Money paid to himſelf, or any Friend 
he ſhould name; but he, this Deponent, not 
liking the Deſign, failed of meeting him : The 
next Night after, being Sunday, he met Mr. Lee- 
faire again, by Accident, in Heet-Street, going 
into Kedlion-Court, about Five of the Clock - 
Mr. Leefaire then deſired him not to fail of meet- 
ing him the next Night, (being Monday,) about 
the ſame Hour, at the Palſgrave s- Head Tavern, 
that he might employ this Deponent in ſome 
other ſpecial Buſineſs ; but this Deponent came 
rarer than the Time 1 and ſo failed to 
meet him there, but left Word at the Bar of that 
Tavern, that he would meet him at Eight of 
5 YL the 
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the Clock in the Cloiſter of Somer/et-Houſe Court; 


and accordingly, betwixt Eight and Nine df the 
Clock, this Deponent came thither, and found 
Leefaire walking there, who ſaid, he had ſtay'd 
almoſt an Hour for him; they paſſed the Time 
there about Half an Hour, Leefaire telling him 
how much the Church of Rome, and the Pope, 
were obliged to him, and what Rewards he ſhould 
have for his Secrecy and Fidelity to them. 
Afterwards he deſired him, this Deponent, to 
walk into the midſt of the Court, where he, the 
ſaid Leefaire, might ſay ſomething to this De- 
nent, and no body byer-hear it; and there he 
told this Deponent, that the Perſon whom he 
was to kill, was kill'd, and his Body then lay in 
Somerſet-Houſe; and that he did believe, that the 
Excuſe which this Deponent had made him be- 
fore, for not coming to the murdering of him, 
was real; and that he knew his Fidelity was ſuch, 
that he ſhould have half the Reward, if he would 
help to carry the Body to 4 Place where they had 
choſe to lay him. | 
This Deponent aſked to know firſt, Who were 
to be the Perſons that were to go with him ? 
Leefaire told him, they were himſelf, Mr. Walſh, 
the Lord Bellafis's Gentleman, Mr. Atkins, (Pe- 
Des Clerk,) and one that he had often ſeen in 
the Queen's Chapel : Then Leefaire brought this 
Deponent by the Hand, in the Dark, through 
the Entry, unto that Room, which he ſhewed 
- the Duke of Monmouth, and knock'd ſoftly with 
his Finger at the Door; and when it was opened, 
Leefaire led this Deponent into it, which was 
dark : Leefaire then pulled a dark Lanthorn from 
under his Coat, and ſhew'd a ſmall Light in the 
Room, where this Deponent ſaw the Perſons he 
before mentioned; of whom this Deponent knew 
Leefaire, Mr. Walſh, and the other Perſon he 
ſaw often in the Chapel; and the other Two 
 own'd themſelves, the one to be the Lord Bella- 
es Servant, and the other to be Mr. Atkins, 
(Pep Clerk.) 
And this Deponent faith, That they did 
to c the Body in a Chair to the Corner 
of Clarenden-Houſe, and thete to put him in a 
Coach, to carry him to the Place where he was 
found. Having concluded this, they agreed to 
him off at Eleven of the Clock the ſame 
Night: Then ſome of them turning about, they 
throw'd off a Cloak that lay upon him, and 
ſhewed this Deponent the Body. This Depo- 
nent aſked them, who it was? They told him, it 
was an old Man, that belonged to a Perſon of 
Quality, who had taken ſome Examinations 
tending to the Diſcovery of their Deſign. This 
Deponent aſked them further, Why it was not 
more proper to kill the Perſon of Quality himſelf? 
They anſwer'd, No; for this Man had the Exa- 
minations in his own Cuſtody; and that their 
Deſign of getting him thicher, was to get him to 
ſend for them by fair Means or foul, and then 
did not queſtion, but the next Examination 
would be ſo contrary to that, that it ſhould, up- 
on their Trials, appear two ſeveral Stories; 
and when they ſhould be brought to Trial, upon 
the latter Examination, they would produce the 
former to contradict it, that it might ſeem Par- 
tiality to the World : Upon which Reaſons, this 
Deponent ſeemed ſatisfied, and aſked them, Where 
they killed him? They told him, At Somer/et- 
Houſe. Then this Deponent beg'd their Pardon 
for Half an Hour, and he would wait upon them 


- 
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again z but this Deponent went away, and came 
no more: But the next Day, about Eleven of 
the Clock, this Deponent met Leefaire by Acci- 
dent, croſſing Linceln's- [nn- Fields, and then 
went together unto the Gro - bound Tavern in 
Hteet- Street; Leefaire (putting his Cane up to 
his Noſe,) ſaid, He had ſomething to ſay to 
him: Leefaire there charged this Deponent for 
not cotning the laſt Night, according to his Pro- 
miſe ; this Deponent told him, He was not wil- 
ling td come, becauſe he knew the Perſon : Lee- 
faire then aſked him, Who it was? This Depo- 
nent told him, it was Juſtice Godfrey , Leefaire 
then acknowledged it was ſo, and he was willin 
to diſpenſe with this Deponent's not coming, i 
he would aſſure him of his Fidelity. 

This Deponent then aſked Leefaire, How they 
got him thither, and where they found him ? 
Leefaire told him, That himſelf, Walſh, and the 
Lord Bella's Gentleman, met him by the 
King*s- Head Inn, in the Strand, croſſing the 
Street, in the Evening, before Five of the Clock, 
and told him, That if he would pleaſe to go 
with them ſo far as Strand-Bridge, they would 
bring him to a Place near St. Clement's Church, 
where there were a Company met, principal 
Plotters of that Deſign againſt the King, and 
there (if he would go preſently,) he might take 
them, and the principal of their Papers ; he an- 
ſwered, That he thought it not convenient to 
himſelf, but he would fend his Warrant, and t 
Conſtable : IJ hey told him, If he did make fo 
much Delay, they might be gone; and that if 
he would walk up ſo far as Strand- Bridge, one of 
them would go and call a Conſtable to him there, 
and he might give his Order preſently : Where- 
upon, he walk'd with them fo far as Somer/et- 
Houſe, and there they made a Halt : They told 
him, it would be leſs obſerved, if he walked in 
Somerſet-Houſe, than to ſtand in the Street ; and 
thereupon, Two of them walked in with him, 
and the other pretended to go call a Conſtable, 
and when they had walked a Turn or two in the 
Court, Two tnore Perſons came forth, and ſhew'd 
him into a Room, and when they had him ſecure 
there, they held a- Piſtol to him, threatning, if 
he made a Noiſe, they would ſhoot him, but if 
he would anſwer their Expectations, they would 
do him no Harm. Then they aſked him to ſend 
for thoſe Examinations he had taken about thoſe 
that were committed; he anſwered, They were 
not in his Power, for he had ſent them to ¶ bite- 
Ball. Upon that, and his refuſing to anſwer 
other Queſtions, they ſeized him, and ſtifled him 
with a Pillow, and ſo they thought he had been 
dead; but coming into the Room ſome Time 
after, they found him ſtruggling, and then they 
ſtrangled him with a long Cravat; (which Cra- 
vat this ent ſaw the Monday, at Night, 
about his Neck.) Then this Deponent aſked 
Leefaire, Why they carried him into the Fields ? 
Or what they deſigned by it ? He anſwered, 
that they had made a Wound in his Body, and 
laid his Sword by him, that it ſhould ſeem he 
had killed himſelf; and that they did not que- 
ſtion, that the Diſcovery of killing him would 
ever have been made; neither did they doubt, 
but that their Deſign would have its Effect. 
Then Lefaire told this Deponent, That as he 
would be anſwerable to Chrift Feſus, at the laſt 
Day, he ſhould be faithful to the Cauſe; and fo 


they parted. N 


/ 


November 11, 


APPE 
The ſame Time, Mr. Atkins being call'd in 
before Mr. Bedlotw, Mr. Bedlow ſaith, That he is, 
in all Things, very like the Perſon he ſaw in the 
Room with Sir Edmundbury Godfrey's dead Body ; 
and he doth verily believe it was him that own'd 
himſelf to be Pepys's Clerk; but becauſe he never 
ſaw him before that Time, he cannot poſitively 
ſwear it, but he doth verily believe him to be 
that Man. 


On Friday, the aforeſaid Fighth of November, 
in the Evening, I was brought back to Priſon in 
Irons, (which 1 kept on till the Monday following, 
but were then, by the Favour of Capt. Richardſon, 
taken off,) and remain'd that Night in Capt. 
Richardſon's Houſe ; the next Day was removed 
thence into the Preſs-Yard, where I continued 
kept very cloſe *till Monday the Eleventh of 
November, 16;8. 


Monday Morning, being the 
2076: Eleventh of November, Capt. As- 
kins made me a ſecond Viſit, and ſaluting me 
with the Good Morrow, aſk'd if I had been be- 
fore the Lords? I told him, Yes I was, laſt Fri 
day, and ſaw a Perſon there I knew not, nor he 
me, nor did he ſwear any Thing (that I knew) 
againſt me: Ay, ſays he, but he has ſince that, 
in the Houſe of Commons, on Saturday Night, 
ſwore, that you were at Somer/ſet-Houſe when Sir 
Edmundbury Godfrey's Body lay there; and my 
Uncle, Phil. Howard, bid me come to you, to 
tell you of it, that you tnay conſider, and confeſs 
what you know before it be too late. After 
which ſort he earneſtly ſeem'd to preſs me to ſay 
ſomewhat. I told him, My laſt Breath (if I 
ſuffer,) muſt and ſhall agree with what | ſaid at 
firſt, of my being unable to ſay any Thing of this 
whole Matter, more than the unborn Child. 
Pray, Capt. Atkins, Who is this Mans? Why, 
ſays he, his Name is Bed/um. Who is he, pray? 
Is he a Man of any good Fame? No, anſwer'd 
he, I think of no very good Fame. Do you know 
him, pray? Yes, ſays he, | have known him 
three or four Months, but have no very great 
Acquaintance with him: (Obſerve, be at firſt told 
me, be ne er ſaw him but once.) Pugh, ſays he, 
I don't believe a Word he ſays; they're all 
Shams; he's certainly hired by thoſe that did it. 
Do you think ſo? ſays I: Ay, ay, ſays he, 
trouble not yourſelf about it. And fo he took 
his Leave of me; telling me, he believed I ſhould 
be call'd again before the Lords. 
Novetnb. 12» The next .Day Morning, being 
1678. Tueſday the 12th of November, four 
Gentlemen of the Houſe of Commons came to me 
to Newgate, (two of whom only I knew, Mr. Sa- 
cheveral, and Col. Birch,) and having ſent for 
me to them in Capt. Richardſon's Houſe, they 
told me the Occaſion of their coming, and in 


what a deſperate Poſture my Life lay in, ſo as 


there ſeem'd no Poſſibility to expect the ſaving 


of it, but by pouring myſelf out in 4 Confeſſion 


to them, and ſo aggravated the Murder, with 
its (indeed) ill Circumſtances, and aſk'd me what 
I had to ſay. I firſt told them, I heartily wiſhed 
I could give them any Light in it, I ſhould deem 
myſelf very happy, to be ſo enabled to acquit 
myſelf of the Duty I owe to his Majeſty, and 
the Intereſt of this Nation ; but I was purely 
innocent, and whatever hath been ſworn againſt 
me (let it be more or leſs, and by more or fewer 
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Hands, ) might with the ſame Truth be ſworn 
againſt a Man who never was on this Side York : 
So deſiring their Patience; I briefly run over to 
them whit had happen'd at my ſeveral Exami- 
nations before the Lords. They aſked me then, 
Whether I knew one Welch; or Prichard ? I told 
them, No, nor ever heard of them that I re- 
member'd. Whether I remember'd no Cir- 


cumſtance on Monday about a Dark Lanthorn? 


My Anſwer was, No; that I had not ſeen one; 
as I remember'd, many Months: Whether I 
was not then at Somerſet-Houſe ? I ſaid; No; 
neither then, nor any Time before or fince in 
my whole Life : How, and where, I ſpent my 
Time the Saturday, Sunday, and Monday; the 
12th, 13th, and 14th of October? I anfwer'd; I 
could not preſently tell, but could ſoon recolle&. 
They told me, I did not ſeem to have ſo ill a 
Memory. I ſaid, I ſuppos'd moſt would be 


found to have as ill to anſwer ſuch a Queſtion, | 


Some other little Queſtions they aſk'd, and I 
made true Anſwers to, tho* not to their Satiſ- 
taction; and ſo they left me, aſking me over 
again, juſt at their Departure, very ſeriouſly, If 
I knew any Thing of the Murder, or the Plot? 
I avow'd, with ſeveral Aſſeverations, I did not. 


Upon my returning to my Chamber, I conſi- 


der'd, and brought to my perfect Remembrance, 
how I had paſſed almoit every Hour of thoſe 
aforeſaid three Days: And to I remain'd there 
without hearing from, ſeeing or ſpeaking with 
any Creature, till Thurſday the 2 1ſt of Novem- 
ber, 1678. 


On Tueſday Morning, being the igth Novemb. 19, 


of November, (in the Interval) my 1678. 
Keeper comes to me, and biddi | 
me riſe, and dreſs myſelf, which 1 accordingly 
did, he puts a great Pair of Irons on' my Leg, 
and told me, I muſt go then to have my Trial 
at the King's-Bench Bar. Lord, ſays I, I won- 


der I had no forehand Notice of it; I have no 


Witneſſes ready: He anſwer'd, he could not help 
it, but go I muſt, After I had been ready about 


an Hour, expecting their calling me down, 
Keeper comes up, and informs me of the Miſ- 


take, the Order being for one Mr. Staly to be 


brought up, and not me; but that on the Morrow 
I ſhould prepare to go. The Morrow comes, 1 
hear wy of „. . 

The followi y, being Thurſ- cent 
day the 21ſt 3 my Siſter, « — 
and a Gentleman of my Acquain- | 
tance (having Relation to the Law) Mr. Hayes, 


came to ſee me with a Keeper, by Order from 


my Lord Chief Juſtice, and brought me ill 
News of what Bedlom had ſworn againſt me, and 
the little Hopes there remain'd of ſaving my 
Life; but that they were doing all they could 
for me, towards the making my Defence, and 
ſo ſhew'd me a Paper they had drawn up (by 
Collections they had made from ſeveral People 
in whoſ& Company I ſpent the Time) of my 
paſſing the 12th, 13th and 14th Days of Odober, 
which agreed with what I had done in my Me- 
mory in Subſtance, and different in no eſſential 
Circumſtance : And ſo they left me, bidding me 
conſider what | had to fay, for that my Trial 
would be in a Day or two. 

Accordingly . Uſe of Pen, Ink and 
Paper given me, by Order from my Lord Chief 
Loew I ſet upon drawing up in Writing, what 

had to ſay in my Defence, and did it in a 

little 
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little Time as well as I could. In the mean 
while a Grand Jury was ſummon'd, and a Bill 
found againſt me at the King's-Bench, for a 
Principal in the Murder of Sir Edmundbury God- 
frey z but (upon what Occaſion I know not) my 
Trial came not on this Term. 
*twas over, Captain Richardſon ſent for, and took 


from me (by Order I ſuppoſe) all the Papers I 


had drawn up preparatory to my Trial, and car- 
ried them, (I have great Reaſon to believe,) be- 
fore the Committee of Lords, who, I ſuppoſe, 
from thence having learnt who were the Wit- 
neſſes I ſhould have to prove the Expence of the 
Evening on Monday the 14th of O#ober, (the 
very Time Mr. Bedlow accuſes me to have been 
at Somerſet-Houſe,) found out where, they liv'd, 
ſent for them by a Meſſenger to attend them, and 
in Mr. Bedlow's Preſence, and the King's Coun- 
cil, having put them all to their Oaths, examin'd 
them diſtinctly and croſsly, about all they could 
ſay reiating to me, and my paſling my Time, 
where, and with whom, on the ſaid 
Night. 

1 remain'd in Priſon till the following Term, 
(two Seſſions of Gaol Delivery having paſs'd,) 
beginning the 23d of Jan. 167;, and 


—_ deſiſted from moving in Court for my 
Trial, till the latter End of it, being 
in Expectation I ſhould be brought to it without 


Trouble or Charge to myſelf. 

But finding no Intention, or Preparation for 
it from the Attorney-General (whom we con- 
ſulted in it, and deſir'd not to oppoſe us in our 
F 6, Motion in Court for a Trial) on 

167. Thurſday, being the 6th of February, 

a Motion was made for my being tried 
before the End of the Term, and granted, the 

King's Council declaring their being ready on his 

Part: Purſuant thereto, another Motion was 

made the next Day, being Friday, for my being 

brought to the Bar on the Morrow after to be 
arraign'd, in order to my Trial. 

February s, — Accordingly on Saturday Morning, 
167%: [I was brought thither and arraign'd 
| upon a Bill found againſt me, juſt be- 

fore my coming to the Bar, as Acceſſary to the 

Murder of Sir Edmundbury Godfrey: After the 

Indictment was read, Taſk'd the Court when my 

Trial would come on, and was anſwer'd by my 

Lord Chief Juſtice, that he thought on Monday : 

Then I mov'd his Lordſhip and the Court, that 

a Rule of Court might be granted for the bring- 

ing in thither againſt my Trial, ſuch Papers as 

were in the Hands of either of the Secretaries of 

State, Clerk of the Houſe of Lords, or Recor- 

der of the City of London, relating to my Af- 


4 P PE VDI xX. 


fair, and had for Anſwer, that twas not proper 


Preſently after 


Tueſday the 11th Day of Feb. 167%, 


\ 


to grant a Rule of Court for it, but they doubted 
not, if I had the Attorney-General attended 
about it, he would ſee I ſhould receive all that 
was juſt and fit for me therein. After J had done 
— my Lord Chief Juſtice aſk'd, if J was, 
or ever had been a Papiſt; to which anſwering 
No, I was directed to withdraw, and ſo went 
back to Priſon. "EP Pry 
On Monday Morning I was brought February 

again to the Bench-Baz, in Company 1675. — 
with Mr. Hill, Green, and Berry, three 

Perſons accus'd by Mr. Prance, as Actors in the 
Murder of Sir Edmundbury Godfrey, and after a 
ſhort Stay there, the Court directed I ſhould 
be carried aſide, *cill the Trials of thoſe three 
Perſons were over, and accordingly I was ſo. 
About Three of the Clock in the Afternoon, 
their Trials being ended, I was called to the Bar, 
and my Lord Chief Juſtice told me, their Trials 
had taken them up ſo much Time, and it being 
ſo near the End of the Term, I muſt be content 


to ſtay *till the Seſſions for mine; and ſo aſk'd 


me if I had Bail ready, and my Liberty ſhould 
be had thereupon. I anſwer'd, I was better pre- 
par*d for my Trial, than with Bail, and infilling 
upon the Hardſhip I had endured in a long Im- 
priſonment, . 4 begged for my Trial. His 
Lordſhip told me, their Buſineſs could not all be 
put off for mine, and I muſt be contented. I 
thereupon was propoſing Bail to the Court, while 
Captain Lloyd, one of my Witneſſes, ſtood up 
and told them, he was, and had been detain'd a 
conſiderable Time in Town to give Evidence 
for me, and could not poſſibly be in England at 
the next Seſſions; which 1 alſo back d with 
Affurances, that *twas his, and ſeveral other of my 
Witneſſes Caſes, whoſe Occaſions indiſpenſably 
called them away : Upon which, the Morrow- 
Morning, very early, was appointed for my 
Trial, and fo I was directed to withdraw, and 
went back to Priſon. 175 | 
On the Morrow-Morning, being February ts. 
169%. 
I was accordingly, brought to the Bar, 
and arraign'd with Two Indictments, One as 
Principal, the other as Acceſſary to the Murder 
of Sir Edmundbury Godfrey, and after very full 
hearing of the Evidence againſt me, and being 
ſuffered to ſay very little of the great deal of Mat- 
ter I had to urge in my Defence, the Jury (who 
were all Gentlemen of Quality of the County 
of Middleſex, without ſtirring from the Bar, 
gave their Verdict in Nor GuitTy: And 
] was, thereupon, immediately order'd to be diſ- 
charged. 
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XVIII. 


Some Obſervations upon the late 7. rials of Sir George Wak e- 
man, Corker, and Marſhal, Sc.“ 


[By Tom Tickle-foot, the Taborer, late Clerk to Juſtice Clodpate.] 


HE Reader may perhaps wonder why I 
| ſhould wave the Employment of Clerking 
to a Weſtminſter Juſtice, who ſeldom are of 
the wiſeſt, and turn Minſtrel ; but upon ſerious 
Thoughts he will reſpect me for my Integrity, 
and give greater Faith to what I ſhall offer now ; 
for to ſay the Truth, the Methods of my former 
Life were ſo villanous, in order to my Calling, 
as I could no longer diſpenſe with them; for I 
was forced to inform my Maſter's Worſhip of all 
the Bawdy-Houſes within his Diſtrict, which by 
that means were all ſet under Contribution, and 
out of their Compoſitions for Enormities I had 
Poundage, which was all my Subſiſtance, for his 
Worſhip engroſſed all the Warrant-Revenue to 
himſelf; ſo I grew of late melancholy, through 
the failing of Trade, the private Miſſes driving 
all before them, that publick«Sinners are now of 
all People the moſt miſerable; fo I retired ſome 
time before my Maſter's Death : In which Retire- 
ment, as Barbers having nothing to do learn to 
play on the Cittern, I got a Stroke upon the 
Pipe and Tabor, by which means I now live 
very comfortably ; yet willing to give the World 
'a Taſte of my old Office of Clerkſhip, 1 have 
made theſe following Obſervations. 


The firſt Part of the Trial was ſpent in the 
Examination of Dugdale, Prance, and Fenniſon, 
to prove the Plot, ſo to obviate the common 
Objection, that it was unreaſonable to believe 
two Men againſt ſo many, upon bare Teſtimony, 
without other circumſtantial Evidence, that was 
done with ſuch Notoriety, as ſatisfied all unpre- 
judiced Perſons: Among other things, it was 
proved, by an undeniable Witneſs, Mr. Jenniſon, 
corroborated with notable Circumſtances, that 
Ireland died with a Lye in his Mouth; as by 
Conſequence Sir John Southcot and his Lady live 
with the ſame Veracity, which my old Maſter 
would have made another kind of Uſe on than 
was made: Then were ſome fine Harangues 
about it, to anſwer ſome Objections; yet nothing 
was reduced to Practice in the Caſe, during that 
Part of the Trial, in which the Priſoners were 
but remotely concerned. It may be obſerved, 
that Corker fell into great Undecencies of Paſſion 
againſt the Witneſs Dugdale ; an Argument of 
Guilt, my old Maſter would have ſaid ; yet no 
Inferences nor Reproofs upon it. Now I have 
given a ſhort, yet true Account of what was but 


preliminary to Yakeman's, and their Trials, 1 
ſhall go on. Doctor Oates proved, that Wake- - 
man refuſed Ten thouſand Pounds, as too little 
for 5 the King; which he termed fo 
great a Work, and afterwards did undertake it 
or Five thouſand more, as it was written down 
in the Entry-Book, kept ſometimes at Wild- 
Houſe, ſometimes at Langhorne's Chamber : And 
further, as appeared by the ſaid Entry-Book, 
there were Five thouſand Pounds paid in Part, 
and a Receipt ſubſcribed George Wakeman, which, 
by a Compariſon of Hands, was ſworn to be Sir 
George's Hand; which Sir George ſhifted off b 
the Help of an Apothecary, as he thought well 
enough ; yet granting the Apothecary to ſay true, 
which is queſtionable too, for they are often 
ſlippery Chapmen, eſpecially conſidering former 
Relations, and future Hopes ; and Oates to ſwear 
true, which no wiſe Man will diſpute, there 
might be two Letters, which Sir George would 
ſlur off, from the Improbability of writing two 
Letters to one thing, and gravely bids the Jury 
take Notice that he writ but one Letter; he 
might with the ſame Modeſty have adviſed them 
not to believe a Word againſt him; yet little 
Notice taken. 

The Improbability of writing two Letters to 
one thing, ſeemed to weigh ſomething with the 
Lord Chief Juſtice ; though not ſo with Juſtice 
Pemberton, who ſaid, It might be ſo, to ſerve 4 
Turn, very well. 

It was proved likewiſe by Dr. Oates, that 
Wakeman had a Commiſſion to be Phyſician- 
General to the new Army ; which my Lord Chief 
Juſtice had like to have forgotten. 

Amongſt other Matters, 2 depoſed, That 
Sir George Wakeman came into Harcourt's Cham- 
ber in a Chafe, and told him, he knew not whe- 
ther he ſhould go on or no. Harcourt went to 
his Cabinet, and took out a Bill, and aſked Sir 
George if he was ready; Sir George ſaid he was, 
and had been long ſince, but they were not punc- 
tual with him: But what have you there? A Bill 
for two thouſand Pounds at your Service, replies 
Harcourt. Which Bill Sir George accepted, and 
afterwards told Bedlow, that the Goldſmith had 
allowed of it, and would pay him in the After- 
noon. When Vateman objected, it was not 


likely he ſhould diſcover ſo great a Secret u 


ſo ſmall an Acquaintance ; Bedlow — he 
would have a hundred times more, if Harcourt 


* This ſhould be read after Fateman's Trial, Vol. 2. Pag. 957. and is the Pamphlet that Francis Smith was tried and 


convicted for publiſhing : See his Trial, Vol. 2. Pag. 1036. 
Vot. VII. 


3.2 had 
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had but told him he was his Confident, as he had 
done then, HWakeman rambled out into a Paſſion, 
and ſwore that he never ſaw him in all his Life : 
Yet Bedlow made it out by Circumſtances, that 
he had taken Phyſic of him at the Bath; and 
that Acquaintance he did not deny, but called 
him Rogue, Sc. Before the Priſoner call'd his 
Witneſſes, it may be obſerved, that the Lord 
Chief Juſtice ſaid, that Bedlow, the ſecond Wit- 
neſs, ſaid no material thing againſt Y/akeman, but 
only ſome Circumſtantials about a Two thouſand 
Pound Bill, but had not ſaid for what, only ſome 
Things about the Queen, his Lady and Miſtreſs. 

Sir Robert Sawyer replied, Under Favour, and 
began to ſum up Bedlow's Evidence; ſo the 
Lord Chief Juſtice ſeemed not pleaſed, and an- 
ſwered, What is all this? Call Mr. Bedlow again. 
To whom he made a godly Speech about inno- 
cent Blood, and bade him give his Evidence 
anew; who gave what is above ſaid. Sir George 
replied, What if the Queen had given me Two 
thouſand Pounds for my Service done her, is that 
any Harm ? I have deſerved it, Iam ſure, for nine 
Years Service; yet a little before he made a Pro- 
teſtation before God, he never ſaw Bedlow ; a like- 
ly Matter, as if an abſolute Stranger ſhould come 
to the Knowledge of ſuch a Money-Circumſtance, 
and agree in the Sum too. Bedlow went on, and 
ſwore, that Harcourt ſaid to Sir George, This muſt 
be well followed, and cloſely obſerved ; becauſe much 
depends upon it: For if we ſhould miſs to kill 
him at Windſor, or you miſs in your Way, then 
we will do it at Newmarket. The Lord Chief 
Juſtice made Bedlow repeat the Words again ; 
which he did, only interpoſing [ Which we hope 
you will not] The Lord Chief Juſtice replied very 
modeſtly, He ſays now quite another thing; but 
was contradicted by the Lord Chief Juſtice North, 
the Recorder, and Sir Robert Sawyer, and ſub- 
' mitted to it moſt Chriſtianly. Then Bedlow 
went on, and ſwore, that Sir George Wakeman, 
in his hearing, declared his Conſent; and that 
it was one entire Diſcourſe: Upon which the 
Knight, as well he might, ſaid to the Priſoners, 
Then is my Buſineſs done; and he had been a true 
Prophet, if cither Wit or Honeſty had exerciſed 
a due Dominion over the Jury. Now if my old 
Maſter Clodpate had been on the Bench, he would 
have hung hard upon that Expreſſion, as alſo 
upon Sir George's allowing of Two thouſand 
Pounds to be paid for Wages ; he would have 
ſwaggered it, and have ſaid, This is not to be 
ſaid to us that know the Methods of the Court, 
never to pay ſo much Wages at a time, they al- 
ways inſtance ſuch Sums; you might, however, 
have brought ſome other Authority beſides your- 
ſelf, which can deſerve no Credit here, when it is 
clear by all Circumſtances you invoked God to 
witneſs to a Lye, about your never ſeeing Bedlow, 
within theſe ten Minutes. 

Againſt Corker, Oates depoſeth, That he ſaw 
his Patent from Rome to be Biſhop of London ; 
that he was privy, and did conſent to Langhorne's 
"Propoſal to the Benedifine Monks, to advance 
Six thouſand Pounds towards carrying on his 
Deſign, his Conſent being neceſſary, becauſe he 
was Preſident ; and that Corker ſhould ſay fur- 
ther, that he carried on the Deſign under the 
Diſguiſe of beſtowing the Queen's Charity; and 
that he did except againſt Pickering being choſen 
to kill the King, being that a mere Layman was 
more proper. Mr. Marſha! was charged with 


SFPENDA.qX. 


the ſame thing, and that Marſbal went half iN Ve 
Conyers, who laid a Wager that the King would 

eat no more Chri/imas-Pyts. ; a 
Bedlow depoſed further againſt Corker, That 
he had heard him diſcourſe about raiſing an 
Army, but nothing politively to the Murder of 
the King. Bedlow accuſed Marſhal much about 
that rate; but Marſhal not being ſhy of his Lip- 
labour, fell to impertinent queſtioning him about 
his knowing him; but was confuted, (but not at 
all aſhamed in his Lyes,) by Sir William Waller, 
who was ſworn in the Caſe; but Marſbal, with 
a Company of ſoft Words, would have perſua- 
ded Sir Wiliam that he forſwore himſelf; the 
Prieſt ſurely loved to hear himſelf prattle, to 
ſpend ſo much Time in the waſting of his Credit, 
about a thing which was not of a Farthing Con- 
cern, true or falſe : Then he aſked Bedlow, whe- 
ther he had ever ſeen him before he was taken; 
who ſaid, At the Savoy. Then with an unheard 
of Impudence he replied, he would be content 
to be hanged, if Bedlow could prove that he was 
ever at the Savoy. Bedlow, though he had none 
by to prove that, as perhaps he would have been 
in the ſame Caſe if he had been to have proved 
himſelf ever to have been in Weltminſter-Hall as 
the Lord Chief Juſtice intimated ; yet he did it 
by a ſufficient Circumſtance, when he gave Sir 
William Waller Directions where to ſearch for the 
Gun' that was to have killed the King, which 
was found accordingly. This is now the Sub- 
ſtance of what the Priſoners, Wakeman, Corker, 
and Marſhal, were charged with : The other, 
Rumley, had but one Witneſs againſt him; ſo 
went off on courſe. Sir George now called his 
Witneſſes ; the chief was Chapman the Apothe- 
cary, of which I have given a former Account. 
Then was his Man Hunt, and Elizabeth Henning- 
ham, called, who talked at the Apothecary's 
rate; ſo that Oates was not at all contradicted 
by them, but they might both ſay true, and that 
the Chief Juſtice told them. Then Sir Philip 
Lid was call'd upon by Sir George Wakeman, 
to adjuſt what Dr. Oates ſhould ſay at the Coun- 
cil-Table; who ſaid, but not upon Oath, that 
when Sir George was called in before the Council, 
and told of his Accuſation, he utterly denied all, 
and did indeed carry himſelf, as if he were not 
concerned at the Accuſation. Then Oates was 
called in, to tell what he knew further; for as 
yet he had given but a hear-ſay Evidence (as 
my old Maſter uſed to term it) he replied with 
lift-up Hands, God forbid (for I muſt tell Truth, 
ſays Sir Philip Lloyd, let it be what it will) that 
I ſhould ſay any thing againſt Sir George Mate- 
man; for I know nothing more againſt him. 
Oates replied, he knew nothing at all of this. 
Sir George triumphed, and cried, This is a Pro- 
teſtant Witneſs. Now had old Juſtice Clodpate, 
my old Maſter, been upon the Bench, he would 
have taken up the Knight, and told him, he had 
given a very officious Teſtimony; for he was to 
tell only what Oates ſaid at that time, and not to 
pretend to Skill in Phyſiognomy; for he was not 
mealy mouthed, but would upon Occaſion have 
talked his Mind to Knights, or any body, and 
would have ſaid further, It appears to me, and 
may appear to any body elſe, that this Knight 
has as great a Kindneſs for Sir George as for 
Truth, and have bidden the Jury obſeryed ac- 
cordingly ; he would not have left there neither, 
for he would haye ſaid, Admit Sir Philip ſays 
true, 
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true, and that is as kind to him as can be, what 
would Sir Gecrge infer, That Mr. Oates is now 
tied up in his Evidence? By no means, for the 
Caſe is no more than if a Man be brought before 
a Juſtice of Peace for ſtcaling a Cow, and that 
Witneſs makes a folemn Proteſtation, that he 
knows no more againſt him, yet afterwards, upon 
his Arraignment, ſwears to a Horſe too, in another 
Bill of Indictment, the former Aſſeveration is at- 


teſted by his Worſhip's Clerk, quære, whether that 


will quit him for the Horſe, or ought to be ſo much 
as heard in a Court? Beſides, here has been a late 
judged Caſe, Whitebread and Fenwick's, the Jury was 
withdrawn for want of full Evidence, afterwards 
one of the ſhort Evidences came to ſwear home, 
and was admitted, the Priſoners found Guilty, and 
executed accordingly; if that was right, as no 
queſtion it was, becauſe practiſed, as I have been 
informed, it muſt be much more in the right now 
to admit of Oates his further Teſtimony, for the 
Council-Table is no Court of Record, as this is. 
Sir Thomas Doleman was called in for Oates ; 
who ſaid, that Oates at that Time was in great 
Diſorder and Confuſion, and as feeble as ever he 
ſaw any body in his Life, ſo as he believed he 
could not give any body a good Anſwer; and 
further ſaid, that Vateman was called in, and 
gave his Anſwer, at which the Council was ama- 
Zed; for he did not in his Opinion deny it ſo 
politively as one that was innocent could, but 
ſhuffled Matters off with Expreſſions of the great 
Loyalty and Services to the Crown of himſelf 
and Family, and required Reparation for Injury 


done. It ſeems Sir Philip.and Sir Thomas had dif- 


ferent Sentiments about Sir George's Mien. When 
Sir Thomas Doleman had done, Sir George, unbid- 
den, fell into a Repetition of what he had ſaid at 
the Council-Table in his Defence ; which reſolved 
only into a telling what a good Subject he had 
been for the King, what Work his Brother made 
at Worceſter, how his Father loſt Eighteen thou- 


ſand Pounds Eſtate for the King; how he was in 


a Plot for the King, was taken at his Apotheca- 
ry's, ſome Arms found in the Cellar, carried to 
Priſon, and in much Danger of being hanged; 
and how his Family was mighty inſtrumental in 
the ſaving of the King, as Colonel Gifford, his 
Couſin Carlos; and that the Pendrels were menial 
Servants to the Family. 

Then Corker was called; who began with a 
florid Diſcourſe reflecting upon the Witneſſes 
that they had been Men ot ſcandalous Lixes, anc 
that there was no Plot; which he Adurifhed off 
as well as he could, but not to any reaſonable 
Satisfaction; then he came to trifling about goi 
to Lamſpring in Weſtphalia, and ſuch other ſmal 
Matters; bur at laſt he ſaid, he was not Preſident 
of the Benedictines; which was material, had it 

been well proved, for it obviated Mr. Oates his 
Accuſation of conſenting to the Six thouſand 
Pounds as Preſident. Then Marſhal was called 
to ſay for himſelf ; who made a great Pother 
about a white Spot under his Perriwig, and Sir 
William Waller's ordering him to put it off; and 
many Inferences he would have made; and then 
made a great Stir about Witneſſes that could 
have come within three Days, and many other 
Things co no Purpoſe. Then Corter called his 
Witneſs, Nell Rigby, to prove that he was in 
the Savoy when Pickering was taken ; and that 
Oates and Bedlow did know ſo much : She like- 
wiſe averred, that Sapleton was Preſident of the 
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Benedictines, and Corker never officiated as ſuch; 
and that ſhe ſaw Mr. Oates once in the Houſe, 
who came a begging to Mr. Pickering for Charity, 
and that was in the midſt of the Plot, as was 
made out by Circumſtance; from whence Mar- 
ſal inferred, It was not likely they ſhould truſt 
him with any thing of that nature, and ſuffer him 
to want. This now mult be a new Contrivance, 
for it would have been ſet up before in Pickering's 
Trial, had there been any thing of Truth in it. 
I now wonder that none from the Bench ſet upon 
that Bitch-Fox, to run down her Teſtimgny 
for allow that to be true, the Plot is Nonſuit, 
Semel inſanivimus omnes; my old Maſter would 
have clawed the Three-penny Baggage, and told 
her her own, and likewiſe have broke her Credit 
with the Jury, by the Circumſtances, that it was 
never before offered ; a thing that they could not 
be ſo careleſs in, had the thing been true. Now 
Mrs. Sheldon was called to prove Stapleton Preſi- 
dent of the Benediines ; who accordingly did ſo. 
Then Alice Broadbead did the ſame. 

Then Dr. Oates was called again, but never 
examined; he is wiſe that can tell why, without 
ſomebody was afraid he ſhould have cleared the 
Point, as it was formerly in another Caſe about 
Mr. Howard's Son. \ 

Then the Court aſked them, if they had done 
all three? Sir George Wakeman fell to a deteſting, 
forſwearing, and abominating the Plot, and that 
he never had a Farthing for any ſuch Thing 3 
Corker much at that rate; and Marſhal made an 
Harangue, that, had it not been for my Lord 
Chiet Juſtice North, I believe would have laſted 
till now; it was all full of Proteſtations of the In- 
nocence of the executed Perſons, which were fully 
anſwered by the Chief Juſtice Scroggs; who, after 
ſome little trifling Velitations with the Prieſt 
ſummed up rhe Evidence. In the firſt he proved, 
by Mr. Jenniſon, as has been hinted before, that 
Ireland died with a Lye in his Mouth. | 
Now a Man would wonder what he ſhould urge 
that for, unleſs to infer, That if dying Men in 
their laſt Breath would lye, why ſhould living Per- 
ſons be believed under their Circumſtances? eſpe- 
cially when a Jury is free by the Law to do w 


. they will without Blemiſh in the Caſe. 


Then the Chief Juſtice goes on, and ſums up 
Oates his Evidence againſt Vateman; which his 
Lordſhip, leaving or forgetting all the material 
Points, makes only circumſtantial : till Sir Robert 
_Sazwyer put him in mind of his Commiſſion, ſeen 
by Dates, to be Phyſician to the new Army; 
and then his Lordſhip goes on, and allows that, 
as likewiſe that he refuſed Ten thouſand Pounds, 
and would have Fifteen thouſand to do the 
Work; but, with an unuſual Sweetneſs, leaves 
the Truth with the Jury, and then falls moſt” 
religiouſly into a Declaration againſt ſhedding 
innocent Blood : Which he did fo pathetically, 
as no Man would judge him to be the Son of a 
Father who, as Moderns ſay, was not very ſcru- 
pulous in that Point. - 

Then he goes on to Mr. Bedlow's Evidence; 
and though he ſummed it up a little ſhort, yet he 
makes him a ſecond Witnels againſt Vateman, if 
the Jury will believe him. Now conſidering theſe 
[ 1's] were never put before, why the Devil ſhould 
they now, would old Clodpate have ſaid; and fo 
ſay I Tom Tickle-foot. 

And then the Chief Juſtice prays the Bench in 
Aid, if he had forgotten any thing — 

5 


— 


Then his Lordſhip was pleaſed to ſay, the Evi- 
dence againſt Corker was not full, ſo as to prove 
any Fact, but only ſome Words; and that he 
was not Preſident of the Benedictines, his Lord- 
ſhip affirmed from the Teſtimony of three Fling- 
ſtinks, without any manner of Hint to the Jury 
that they were not upon their Oaths. The 
Charge againſt Marſhal, his Lordſhip ſaid, was 
rather leſs than againſt Corker; and ſo accordingly 
lightened it, as became him. 

Then he comes to Sir Philip Lloyd's Teſtimony, 
which he laid as great a Streſs upon as it would 
naturally bear; and, ſo as to invalidate any fur- 
ther Teſtimony againſt Sir George Wakeman, his 
Lordſhip was pleaſed to name Sir Thomas Dole- 
man's Evidence, but with ſo little Reſpect, as he 
might have as decently let it alone: And to in- 
validate Oates his Teſtimony further, he takes 
notice that he was begging, without Intimation 


to the Jury of any Probability of the Matter, 


which muſt utterly deſtroy Mr. Oates for the fu- 
ture; for no body that believes that, can believe 
any thing he ſays of the Plot. And then, after 
a pious Exhortation to the Jury to take care of 
innocent Blood, he concludes, telling them, That 
if they believe Oates and Bedlow, they may do well 
to find the Priſoners Guilty ; otherwiſe not. 

Bedlow charged the Chief Juſtice, for not ſum- 
ming up his Evidence right; who only replied, 
he knew not by what Authority this Man ſpeaks, 
I ſhall only make this Obſervation upon his 
Lordſhip; In all former Trials he went on 
without the leaſt Heſitation, or running the ſame 
over again, as he did not in this ; eſpecially abour 
the Concern of innocent Blood: But, by all that's 
— it was my old Maſter Clodpate's Diſeaſe, 

eace be with him, always to ſham up an Evi- 
dence when any body had been with him the 
Morning before. | 

About an Hour after the Jury returned, and 
brought them in Not guilty; bur, according to 
their abundance of want of Underſtanding, en- 
quired whether they might not bring them in 
guilty of Miſpriſion, or no? Now could ſuch a 
Thing come into their politick Pates, had they 
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underſtood what the Word meant? for that im. 
plies a knowing of, but not conſenting to, a 
Treaſon. Now there was no manner of Colour 
for ſuch a thing; for the Evidence was full, if 
they believed them, as to abſolute Treaſon ; if 
not, why would they think of any thing but 
Acquittal? But it may be they knew not the 
Force of the Word, which led them into that 
Error; I am ſure that's their beſt Plea ; other. 
wiſe they muſt yield themſelves to be great Be- 
trayers of their Nation, and lie under a damned 
Suſpicion of being foully practiſed upon; eſpe- 
cially if that be true that runs about in Coffee- 
houſes, I hat a Gentleman that went out amongſt 
them had a ſealed Paper of Fifty Guineas thruſt 
into his Hand. 

They ſay in the North, That a Jury conſiſts of 
eleven Fools and a Knave: Now thoſe of the 
South, as being more refined Wits, are of a no- 
bler Conſiſtence, as having morè of the Knave 
in them: for had they had a mind to have exa- 
mined Matters, and not barely to have acqui- 
eſced in outward Appearance, they might have 
conſidered, that Oates and Bedlow did not ſwear 
by Practice, like the Boys of St. Omer's, from 
this Circumſtance, That Rumley had but one 
Witneſs againſt him. Now had Hanging, and 
not Truth, been the deſigned Matter, how eaſy 
a thing had it been for Captain Bedlom to have 
agreed with Dr. Oates, and made up two Witneſfſcs 
againſt Rumley, is obvious to every conſiderin 
Capacity, and might have played ſuch a Prank 
formerly to have Erved a Turn, when they were 
liſted amongſt the Pope's Mamalukes. 

It is no ſmall Wonder, -I confeſs, to Tom Tickle- 
foot, that no body from the Bench nor Bar hinted 
that Circumſtance ; my old Maſter Clodpate would 
have been hanged before he would have miſſed 
ſuch a Barn-door. 

lam more particular in this, to the end that 
Circumſtance of their not combining may induce 
Juries for the future.to look upon them as Men 
that ſwear only according to the Dictates of 
Truth, notwithſtanding the ſham Tale of the 


Doctor's begging at Pickering's. 


NUMBER 


4 p PE N DI X 


Keen Ke Me Nee Ne een eee eee NTHENN 


437 


NUMBER XIX. 


The Lord Chief Fuſtice Seroggs his Speech in the King's-Benehi 
the firſt Day of this preſent Michaelmas-Term, 1679, occa- 


ſioned 


by the many libellous Pampblets which are publiſhed 


againſt Law, to the Scandal of the Government, and Publick 
Tuſtice : Together with what was declared at the ſame Time 
on the ſame Occaſion, in open Court, by Mr. Fuſtice Jones 


and Mr. Fuſtice Dolben.* 


Have bound ovet this Man, Richard Radley, 

to his good Behaviour, and to appear here 

this Day, for ſaying falſe and 2 
Words of me, which are ſworn to by two ſeveral 
Affidavits; viz. 


Illiam Lewis maketh Oath, That on the 
ſeventh Day of Auguſt, 1679, there being 
a Difference between Robert Raylett and Richard 


Radley, he heard the ſaid Richard Radley ſay 


to him the ſaid Raylett, If you think to bave the 
Money you have overthrown me in, go to Weal- 
Hall ;» my Lord Scroggs; for he has received 
Monty enough of Dr. Wakeman for bis Acquittai. 


| Jurat. 4 die Septem. William Lewis. 
1679, coram me 
Will. Scroggs. 


Obert Raylett maketh Oath, That there was a 
Trial at the laſt K ſſex Afſſizes between him and 

one Richard Radley, where he recovered T hirty-eight 
Pounds ; and be happening to be at work on the ſeventh 
Day of Auguſt, 1679, over-againſt the Houſe of the 
ſaid Richard Radley, the ſaid Richard Radley 
told bim, If you expect the Money you bade over- 
thrown me in, you may go to Weal-Hall; for there 
is Money enough come in now. 

Jurat. 4 die Septem. 


1679, coram me 
Will. Scroggs. 


Robert Raylett. 


Firſt, I would have all Men know, that I am 
not ſo revengeful in my Nature, nor ſo nettled 
with this Aſperſion, but that I could have paſſed 
by this and more; but that the many ſcandalous 
Libels that are abroad, and which reflect upon 
Publick Juſtice, as well as upon my private ſelf, 
make it the Duty of my Place to defend one, and 
the Duty I owe to my Reputation to vindicate the 
other. | 
And having this Opportunity, I think this 
the propereſt Place for both. If once our Courts 
of Juſtice come to be awed or ſwayed by vulgar 
Noiſe, and if Judges and Juries ſhould manage 
themſelves ſo as would beſt comply with the 


Humour of Times, *tis falſiy ſaid, That Men 
are tried for their Lives or Fortunes; they live 


by Chance, and enjoy what they have as the 
Wind blows, and with the ſame Certainty : The 
giddy Multitude have Conſtancy, who condemn 
or acquit always before the Trial, and without 
Proof. 

Such a baſe, fearful Compliance made Felix, 
willing to pleaſe the People, leave Pau! bound; 
who was apt to tremble, but not to follow his 
Conſcience. 
with Publick Juſtice, 'and not Juſtice ſeek to 
pleaſe the People. Juſtice ſhould flow like a 
mighty Stream; and if the Rabble, like an un- 
ruly Wind, blow againſt it, it may make it rough, 
but the Stream will keep its Courſe: 


Neither, for my part, do I think we live in ſo 


corrupted an Age, that no Man can with Safety 
be juſt and follow his Conſcience : If it be other- 
wiſe, we muſt hazard our Safety to preſerve our 
Integrity. 


And to ſpeak more particularly as to Sir George. 


Wakeman's Trial, which I am neither afraid nor 
aſhamed to mention, I know that all honeſt and 
underſtanding Men in the Kingdom (ſpeaking 
generally) are throughly ſatisfied with the im- 
partial Proceedings of. that Trial, taking it as it 
is printed; which was done without the Peruſal 
of one Line by me, or any Friend of mine. Tho), 
by the way, I wonder by what Authority that 
arbitrary Power was aſſumed, to forbid any 
Friend of mine the ſeeing of it, before it was pu 
out. 

However, as it is, I will appeal to all ſober 
and underſtanding Men, and to the Long Robe 
more eſpecially, who are the beſt and propereſt 
Judges in ſuch Caſes, as to the Fairneſs and 
Equality of that Trial. 

For thoſe hireling Scribblers that traduce it, who 
write to eat, and lye for Bread, I intend to meet 
with them another Way, for they are only ſafe 


_ whilſt they can be ſecret; but ſo are Vermin, fo 


long only as they can hide themſelves. 

And let their Brokers, thoſe Printers and Book - 
ſellers by whom they vend their falſe and braded 
Ware, look to it; ſome will be found, and they 


* To be read after Sir George Wakeman's (Tom Tickle-foot's Obſervations) Marf als, and Rumley's Trials, in Vol. 2. 


Vor. VIII. 


6 A | ' ſhall 


The People ought to be pleaſed 


” 
- * P 
: * 
2 a 
- —— — H ot oo Ee wu bt —ᷣ—-— Mey ee. ve 


| 
| 
| 


= p—_—_— 4 = - 8 Lady 


p—_—_— 


nuity of a Jeſuit only will undertake to own. 


„ 


ſhall know that the Law wants not Power to 


uniſh a libellous and licentious Preſs, nor I a 
Reſolution to execute it. 

And this is all the Anſwer is fit to be given 
(beſides a Whip) to thoſe Hackney- Writers, and 
dull Obſervators, that go as they are hired or 
ſpurred, and perform as they are fed, who never 
were taught. 

If there be any ſober and good Men that are 
miſled by falſe Reports, or by Subtilty deceived 
into any Miſapprehenſions concerning that Trial, 
or myſelf; I ſhould account it the higheſt Pride, 
and the moſt ſcornful thing in the World, if 1 did 
not endeavour to undeceive them, 

To ſuch Men therefore I do ſolemnly declare 
here in the Seat of Juſtice, where I would no 
more lye or equivocate than I would to God at 
the holy Altar, 2 
I followed my Conſcience, according to the 
beſt of my Underſtanding, in all that Trial, 
without Fear, Favour, or Reward, without the 
Gift of one Shilling, or the Value of it directly 
or indirectly, and without any Promiſe or Ex- 

ation whatſoever. ; 

This I ſay to honeſt Men (that know me not) 
if any that do know me needed this, they ſhould 


- not have had it, for they uſe me ill ; he that 


knows me and doubts, ſo long thinks it an even 
Wager whether I am the greateſt Villain in the 
World or not; one that would fell the Life of 


the King, my Religion, and Country, to Papiſts ſo 


for Money : And he that ſays great Places have 

at Temptations, has a little, if not a falſe 
Heart himſelf z for no Tempration is big enough 
for a Sin of this Magnitude. 

I would not have the Papiſis now make an 
falſe Concluſions from what I ſay, That — 
I reprove the Inſolence of ſome Mens Tongues 
and Pens, concerning this Trial, they ſnould 


thence infer they have not had, or at leaſt cannot 


expect fair Play, becauſe ſome fooliſh Men cry 
out of their Acquittal, and think there is no 
Juſtice, where there is no Execution. 

They have had fair Trials, and ſome that have 


- ſuffered have had the Ingenuity to confeſs it ; and 


they ſhall ſtill be try'd according to the Evidence, 
and the Probability and Credibility it carries with 


It. 

But this I muſt ſay, he that thinks there is no 
Plot, is blind with Prejudice, or wilfully ſhuts 
his Eyes. 

The Prieſts and Jeſuits had a Deſign to root 
out the Proteſtant Religion, and bring in Popery, 
and that is directly to. overthrow the Govern- 
ment; and to effect this, that they would kill 
the King. Were there no more, their Doctrine 
and Practices go very far to prove it; and he that 
ſays the contrary, is as much out, as where in a 

rinted Pamphlet he too confidently aſſerts, That 
in all their Papers that were ſcarched, there was 
not one ill Letter found, or any thing that was 
ſuſpicious. Coleman's Letters, and the Letter 
found amongſt Harcourt's Papers, will never be 
anſwer d; not by ſaying, That a Meeting ſo ex- 
actly appointed, with all Cautions imaginable, 
(as not to appear too much about the Town, for 
fear of diſcovering the Deſign, which in its own 
Nature requires Secrecy,) that this was only a 
Meeting to chooſe an Officer. 

And yet to affirm, That this is not ſo much as 
ſuſpicious at leaſt, is a Confidence, thar the Inge- 


Diſſeations, for private Ends, will find 
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However, in the mean Time, the extravagant 
Boldneſs of Mens Pens and Tongues is not to be 
endured, but ſhall be ſeverely puniſhed : For if 
once Cauſes come to be try'd with Complacency 
to popular Opinions, and ſhall be inſolently cen- 
ſured if they go otherwiſe, all publick Cauſes 
ſhall receive their Doom as the Multitude hap- 
pen to be poſſeſſed ; and at length every Cauſe 
ſhall become publick, if they will but eſpouſe it ; 
at every Seſſions the Judges ſhall be arraigned, the 
Jury condemned, and Verdicts over-awed to com- 
ply with popular Noiſe, and undecent Shouts. 

There are a ſort of Men, I doubt, that too 
much approve and countenance ſuch vulgar Ways, 
and count it Art and Stratagem; that embrace 
all Sorts of Informations, true or falſe, likely or 
impoſſible, nay, though never fo filly and ridicu- 
lous, they refuſe none: So ſhall all Addreſſes be 


made to them, and they be look'd on as the only 


Patrons of Religion and Government, though 
they ſhould have but little of the one, and would 
maintain the other only ſo far as their own Share 
in it comes to. 

Theſe Sir Politicks (if ſuch there are) deceive 
themſelves as much as they do others, and are not 
what they imagine themſelves to be, with under- 
ſtanding and honeſt Men; no not with thoſe 
think they gull neither, for they uſe them to 
ſerve their Purpoſes, as they think they ſerve 
others; and if ever Time ſhall ſerve, twill prove 


Let us purſue the Diſcovery of the Plot, in 
God's Name, and not deal way Thing, —— 
there is Danger or Suſpicion upon reaſonable 
Grounds ; but not ſo over-do it, as to ſhew our 
Zeal: We will not pretend to find what is not, 
nor ſtretch one Thing beyond what it will bear, 
to reach another; nor count him a Turn-coar, 
and not to be truſted, that will not betray his 
Conſcience and Underſtanding, that will not 
countenance unreaſonable Boldneſs, nor believe 
incredible Things, leſt we fall into what we juſt- 
4 condemn in the Papiſts, Cruelty, and vain Cre- 

ulity: Such Courſes cannot be the Reſult of 
honeſt Intentions, but ſhrewdly to be ſuſpected 
rather a Diſguiſe, in purſuing one Villany to 
commit another. 

For my own Part, without any other Meaning 
or Reſervation whatſoever, I freely and heartily 
N- I will never be a Papiſt, nor a Rebel ; but 
will, to my Power, ſuppreſs P as 
Enemy, and Faction as 1 — 1 INE 

No Act of Oblivion ought to make us to for- 
get by what Ways our late Troubles began, 
when the Apprentices and Porters mutinied for 
Juſtice, in their own Senſe. And though I am 
morally certain, that no ſuch Effect will follow as 
did then, yet the like Inſolence ought not to be 
ſuffered for the Example paſt, and to come. 

The City of London, I mean the Lord Mayor 
and Aldermen, and generally all Men of Value 
and Worth there, I think in my Conſcience, are 
at this Day as loyally and religiouſly diſpoſed to 
defend the King and the Government, and main- 
tain the true Proteftant Religion to their utmoſt, 
as any former Age whatſoever can ſhew; and ! 
know the King thinks ſo too, and is therefore 
really and heartily as kind to them. 

And therefore, though our Jealouſies may be 
many, our Fears need not be ſo: For whoſoever 
they are that deſign Diſturbances, and publick 

they are 
rather 


rather troubleſome than dangerous; and the 
greateſt Miſchief they will be able to effect, will 
be upon themſelves, 

In ſhort, it is the proper Buſineſs of this Court, 
and our Duty, that ſit Judges here, to take care 
to prevent and puniſh the Miſchiefs of the Preſs. 

For if Men can, with any Safety, write and 
print whatever they pleaſe, the Papyts will be 
ſure to put in for their Share too: So that what 
between them, and the Factious, and the Mer- 
cenaries that write for him that hires, and for 
what they are hired, we ſhall be infected with the 
French Diſeaſe in Government, and be over-run 
with Lyes and Libels; which agrees neither with 
Engliſhmen's Honeſty, nor Courage, who were 
wont to ſcorn to ſay what they durſt not own. 


Mr. Juſtice Jo ES. 


E have a particular Caſe here before us, 
in a Matter of Scandal againſt a great 
Judge, the greateſt Judge in the Kingdom, in 
Criminal Cauſes; and it is a great and an high 
Charge upon him. And certainly there was ne- 
ver any Age, I think, more licentious than this, 
in aſperſing Governors, ſcattering of Libels and 
ſcandalous Speeches againſt thoſe that are in Au- 
thority ; and without all doubt, it doth become 
this Court to ſhew their Zeal in ſuppreſſing it. 

I am old enough to remember (and, perhaps, 
feel the Smart of it yet) the Beginning of the 
late Rebellion, (for a Rebellion it was, and de- 
ſerves no other Name.) I know it had the Fore- 
runner of ſuch Libels, and Scandals againſt the 
Government, as this is; and it follow'd almoſt to 
the Subverſion of the Happineſs of the King- 
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dom. As for the Trial hinted at in this Affida- 
vit, | was not preſent at it myſelf, I was derain'd 
by my uſual Infirmity, ſo that I could not attend 
that Service; nor indeed have I read the Relati- 
on of it in Print, ſo conſiderately as to give a 
Judgment upon it: But I am very confident, 
(upon my Knowledge of the Integrity of my 
Lord, and the reſt of my Lords the Judges that 
were there, for there were all the Chief Judges, 
and almoſt all my Brothers) that that Trial was 


managed with exact Juſtice, and perfe& Integrity, 
by them. 


And therefore I do think it very fit, that this 


Perſon be proceeded againſt by an Information, 
that he may be made a publick Example to all 
ſuch as ſhall preſume to ſcandalize the Govern- 


ment, and the Governors, with any falſe Aſper- 


ſions or Accuſations. 


Mr. Juſtice Dol BE. 


Am of that Mind, truly; and am very glad 

we have lit upon one of the Divulgers of theſe 
Scandals. I was preſent at that Trial, and for 
my Part, I think the Scandal to my Lord Chief 
Juſtice was a Scandal to us all that were there z 
tor if he had miſbehaved himſelf in ſuch a Man- 
ner as ſome have reported, we had been ſtrange 
People to fit ſtill and fay nothing, or not inter- 


poſe to rectify wherein he did amiſs : And there-. 


tore I deſire this Man may be proceeded againſt, 
for an Example to others. 


May 29, 1680, this Richard Radley was cong 


victed of ſpeaking ſcandalous Words againſt the 


Lord Chief Juſtice Scroggs, and fined 2007. 


NUMBER XX. 


Mr. Thwing being condemn'd at the Summer Aſſizes at Vork,“ 
and after three Months Reprieve, was at laft, viz. October 


23 next enſuing, Hang'd, Drawn, and 


Quarter'd, at the 


aſual Place of Execution there : Arriving at the Gallows, he 
deliver d in Writing this following Speech. 


E & HIS ſudden News of my Execution (af- 
ter my Reprieve) coming ſo unexpected- 
ly, made me fear I ſhould have more Se- 
verity ſhew'd me than has been to others; and 
conſequently, that I ſhould not have my full Li- 
berty to declare my Mind in the Place of my 
Execution; therefore I have briefly expreſs'd my- 
ſelf in Writing, as followeth. 

Firſt, As I hope for Salvation and Benefit of 
the Blood and Paſſion of my Bleſſed Saviour, 1 
moſt ſincerely proteſt, that what Rob. Balron, 
and L. Mowbray ſwore againſt me, was abſolutely 
falſe; for here, in the Preſence of the Eternal 
God, I declare I never knew of any Conſult ar 
Barnbow, the leaſt prejudicial to the King or King- 


* This to be read aſter his Sentence in Vol. 3. Pag. 89. 


dom ; nor was I ever at any ſuch Conſult, or 
Meeting, with Sir Thomas Gaſcoign, Mr, Gaſcoign 
his Son, Sir Miles Stapleton, the Lady Tempeſt, 
Mr. Ingleby, or any other, where any thing was 
treated, ſpoken, or written, about killing the King, 
or Alteration of the Government; nor did I ever 


ſee, or know of any Liſt of Names of Perſons 


mention'd, and ſworn by them againſt me. 
Secondly, Upon my Salvation [ declare, that I 

never have been in my whole Life-time guilty, 

even ſo much as in Thought, of any Treaſon 


againſt his Majeſty, or the Kingdom; being di- 


rectly contrary to the Principles of our Faith. 
Thirdly, That although I have, and do de- 
clare againſt the Oath of Allegiance, as it is 


worded, 
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worded, yet it is only by reaſon of ſome Clauſes 
therein contain'd, not pertaining to Allegiance ; 
and therefore if an Oath, containing nothing but 
Allegiance, had been legally tender'd me, I 
ſhould have thought it a Sin to refuſe it. 

' Laſtly, I acknowledge myſelf a Prieſt, and to 
have (about Fifteen Years) perform'd the Prieſtly 
Function; which I am ſo far from denying, that 
I thought it the greateſt Honour imaginable. 

Now, dear Countrymen, having made this 
Proteſtation in the moſt plain and ſerious Terms 
I could, without all Equivocation, or mental 
Reſervation whatſoever ; I appeal to the Eternal 
Judge, whether all good Chriſtians ought not 
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rather to believe what is here in this manner ſworn 
by me, in my preſent Circumſtances, than whar 
was ſworn by my Accuſers, whom, notwithſtand- 
ing, I beg of God Almighty to forgive; as 
allo the- Jury, and all others, who have, in any 
kind, concurr'd to my Death. 


Then again profeſſing his Innocence, and pray. 
ing for his King and Country, he concluded with 
theſe ſeeming Prophetick Words : 


Though I know the Affairs of the Kingdom 
are in a bad Poſture, yet I hope they will be 
clear'd e' er long; and then the Actors thereof 
will be more fully known. 
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NUMBER XXI. 


The Examination of Captain William Bedlow, deceaſed, re- 
lating to the Popiſh Plot; taken in his laſt Sickneſs, by Sir 
Francis North, Chief Fuſtice of the Court of Common-Pleas. 


Together with the Narrative of 


Sir Francis North, at the 


Council. Board: And the Letter of Sir Francis North, to 


* Mr. Secretary Jenkins, relating to this Examination. Pe- 


ruſed and fign'd to be printed, according to the Order of the 
Houſe of Commons, by me William Williams, Speaker. * 


The Examination of Capt. William Bedlow, taken 
upon Oath before the Lord Chief Juſtice North, 
at Briſtol, n Monday the 161b of Auguſt, 
1680. | 


HE Examinant faith, That the Duke of 
; York hath been ſo far engaged in the Plot, 

as he hath ſeen by Letters in Cardinal 
Barbarini's Secretary's Study, that no Part that 
hath been proved againſt any Man already, that 
hath ſuffer'd, but that to the full thoſe Letters 
have made him guilty of it; all but what tended 
to the King's Death. And at Rome I aſked Fa- 


- ther Anderton, and Father Lodge, two Jeſuits, 


What would the Duke do with his Brother when 
he was King? and they anſwer'd me, They 
would find a Means for that ; they would give 
him no Trouble about it. I hen 1 told them, I 
believed the Duke loved his Brother ſo well, he 


- would ſuffer no Violence to be done to him : They 


ſaid, No; if the Duke could be brought to that, 
as he had been religiouſly to every thing elſe, 
they might do their Work; their other Buſineſs 
was ready; and they might do it preſently. But 
they knew they could not bring him to that Point, 
but they would take care for that themſelves. 
They had not begun with him, to leave him in 
ſuch Scruples as that, but they would ſer him 
into his Throne, and there he ſhould reign blind- 


' * Bedlow having been ſo remarkable a Witneſs in the ſeveral Trials of the Popiſh Plot, it is thought p 


fold three or four Days; for they had ſettled 
ſome they ſhould pitch the Action upon, ſhould 
clear their Party, and then he ſhould flie upon 
them with the Sword of Revenge. 

And this Examinant doth further add, That 
the Queen is not, to this Examinant's Know- 
ledge, nor by any thing that he could ever find 
out, any way concern'd in the Murder of the 
King, but barely by her Letters conſenting and 
promiſing to contribute what Money ſhe could 
to the introducing the Catholick Religion. Nay, 
'twas a great while, and it made her weep, be- 
fore ſhe could be brought to that. 


IL”illiam Bedlow. 
Jurat. 16 die Aug. 1680. 
Coram me, 
Fra. North. 


The NARRATIVE of Sir Francis North, 
Lord Chief Juſtice of the Common-Pleas, at 
the Council-Board. 


A T my firſt coming to Mr. Rumſey's Houſe, 
where I was to lodge at Briſtol, upon Mon- 
day the 16th Day of Auguſt in the Afternoon, 
being the firſt Day of the Aſſizes, Sir Jobn Knight 
came to me, and ſaid, That Mr. Bedlow lay dan- 
gerouſly ill of a Fever, and had little Hopes of 
Life; and deſired that I would give him a Viſit, 


to inſert here 


what he declared upon Oath to the Lord Chief Juſtice North, four Days before his Death, (which happen d Augiſ 20, 1680,) 
that 


which ſhould be read after thoſe Trials, in Vol. 2. 


*, 
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chat he might impart ſomething of great Conſe: 


gence to me before his Death. I told him, I 
would give him a Viſit that Night after Supper; 
about Nine o'Clock, if I might be fatisfy*d of 
two Things: Firſt, That there was no Infection 
in his Diſtemper : Secondly, That the Time 
would not be inconvenient, but he might diſcourſe 
to me without Prejudice to his Condition, After 

a little while, two Phyſicians came to me, and 
aſſured me; that there was no Danger of Infecti- 
on; and that the Time I had appointed would be 

moſt proper; for commonly he took his Repoſe 
in the Afternoon, and at Nine o'Clock he would, 
in all Probability, be refreſhed, and fit to diſ- 
courſe with me. Thereupon, I declared my 

Reſolution of going, and deſired the Company 
of the Two Sheriffs, and my Brother Roger North, 
and appointed my Marſhal William Janes to go 
with me. As we were upon the Way, Mr. Croſs- 
man, a Miniſter in that City, told me, Mr. Bed- 
low had deſired him to come with me to him: I 
ſaid, It was very well; and I ſhould be glad of 
his Company. Whereupon, we went all toge- 
ther; and being come into the Room where Mr, 
Bedlow lay, 1 Gluted him, and ſaid, | was ex- 
treme ſorry to find him ſo ill; I came to viſit 
him upon his own Deſires: I did imagine he had 
ſomething to impart to me, as a Privy-Counſel- 
lor, and therefore if he thought fit, the Compa- 
ny might withdraw. He told me, That needed 
not yet, for he had much to ſay, which was pro- 

for. the Company to hear : And having ſa- 


” 


luted the Sheriffs, and Mr. Croſman, he diſcourſed 


to this Purpoſe. - | | 
That he looked upon himſelf as a dying Man, 
and found within himſelf that he could not laſt 
long, but muſt ſhortly appear before the Lord of 
Rot to give an Account of all his Actions. 
And becauſe many Perſons had made it their Bu- 
ſineſs to baffle and deride the Plot, he did, for 
the Satisfaction of the World, there declare up- 
on the Faith of a dying Man, and as he hoped 
for Salvation, That whatever he had teſtified 
concerning the Plot, was true; and that he had 
wronged no Man by his Teſtimony, but had te- 
ſtified rather under than over what was Truth; 
that he had nothing lay upon his Conſcience up- 
on that Account; that he ſhould appear chear- 
fully before the Lord of Hoſts, which he did ve- 
rily believe he muſt do in a ſhort Time. He ſaid, 
He had many Witneſſes to produce, who would 
make the Plot as clear as the Sun; and he had 
other Things to diſcover, which were of great 
Importance to the King, and the Country. Here- 
upon, he making ſome Pauſe, I told him, The 
Plot was ſo evidently made out, that no reaſon- 
able Man, no Proteſtant, 1 was ſure, could doubt 
of the Truth of it : But he ought not to have 
concealed any thing that concerned the King ſo 
highly ; he ought to diſcover his whole Know- 
ledge in Matters of Treaſon, that Traitors may 
be apprehended and ſecured, who otherwiſe may 
have Opportunity to execute their treaſonable 
Deſigns. To this he replied, That much of that 
which he had not diſcovered, was to corroborate 
his former. Teſtimony ; that he had concealed 
nothing that was abſolutely neceſſary to the King's 
Preſervation ; that he thought it not fit to accuſe 
more Perſons, till he had ended with thoſe whom 
he had already accuſed. He expreſſed great Grief 
and Trouble at the Condition of his poor King 
and Country, (ſo he termed them) whom he knew 

Vol, VIII. | 
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at that Time to be in imminent Danger from the 
Jeſuits, who had reſolved the King's Death; and 
he was ſure they would ſpare him no longer than 
he continued to be kind to theni, He ſaid, He 
was privy to their Conſultations at Salamanca 
and Valladolid, where they uſed to obſerve the 
favourable Conjuncture they had, to introduce 
their Religion into England ; which conſiſted in- 
their having a Head, who muſt be ſet up, what- ' 
ever came of it; and, if they let flip that Op- 
rtunity, they ſhould never have ſuch another ; 
or without a Head they could do nothing. He 
ſaid further, He knew the Wickedneſs and Re- 
ſolution of the Jeſuits ; they ſtuck at nothing to 
compals their own Ends: They had attempted to 
poiſon him, but he had eſcaped. ® 

When he had finiſhed this Diſcourſe, (which 
laſted about a quarter of an Hour) I aſked him, 
It the Company ſhould now withdraw? and he 
ſaid; Yes; and ordered his Nurſes to go out, 
and only his Wife to ſtay to tend him: And 
thereupon, all went out, ſaving Mrs. Bedlow, 
myſelf, and my Servant William Janes. Then 
I cold him, I thought it convenient that what he 
ſhould then ſay unto me, ſhould be upon Oath : 
He replied, That it was neceſſary it ſhould be 
ſo; and called for a Bible; but my Servant having 
brought a Book with him, adminiſtered the Oath 
to him; and laying his Paper upon a Chair by 
the Bedſide, writ down his Depoſition as he 
delivered it. | | 

When Mr. Bedlow had concluded, and aid; 
That was all he had to inform me of, I took the 
Paper, and read it over diſtinctly to him, and he 
approved it, and ſigned it, laying the Paper upon 
a Pillow. 

I thought it not fit, conſidering his Condition, 
to perplex him with Queſtions, but took his In- 
formation as he offered it, and held no Diſcourſe 
with him when the Company was withdrawn, but 
concerning the true ſetting down his Depoſitions ;. 
and when he ſeemed to be weary, to mind him 
of taking Cordials, which his Wife reached to 
him as he deſired them. ; | 

The next Day, Mr. Bedlow's Brother came to 
me, and told me, that his Brother defired a Copy 
of the Depoſition he made before me: Bur I told 
him, I had well conſider'd it, and could not give 
him a Copy; without the King's Leave z but I 
would move the King in it, and if he gave Leave, 
I would take Care to ſend one to him: And Mr. 
Bedlow's Brother then told me, That it was his 
Brother's Deſire that I ſhould repreſent to His 
Majeſty his Condition, and that his Sickneſs was 
very chargeable; and move His Majeſty on his 
Behalt tor ſome Supply of Money for his Sub- 
ſiſtence; which I promiſed to do. 


This is all that I can recolle of what paſſed 
upon this Occaſion, and is in Subſtance true; but 
the very Words, or the Order, 1 cannot pofitrotly 
remember. 

| Fra. NokrRH. 


To the Right Honowrable Sir Lyonell Jenkins, one 
V His Majeſty's Principal Secretaries of State. 


SIR, Ie 
« 7 Always intended to write from hence, to 


9 pay my Thanks for the whole Circuit, 
*« which was much more pleaſant, by your Fa- 


vour of holding Correſpondence with me. But 
8 6 B 


« now. 
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now I have Buſineſs of ſome Importance: For 


« as ſoon as I came to this City, I received a 


„ Meſſage from Mr. Bedlow, by Sir John Knight, 
- « that he being very ill, and, in the Judgment of 
« Phyſicians, in great Danger of Death, had 
« ſome Buſineſs of great Moment to impart to 
« me. I knowing the Man, and the Seaſon, would 
« not refuſe the Pains to give him a Viſitz and 
« being ſatisfied by Phyſicians, that there was no 
“ contagious Quality in his Diſtemper, (though I 


« did not much fear it,) I went well accompa- 


« nied; and in the Preſence of the Company he 
« declared, That whatever he had ſaid relating 
© to the Plot, was true; and he being a dying 
« Man, had nothing lay upon his Conſcience 
« upon that Score. The greateſt Trouble he 


« had, was the Danger the King (whom he loved. 


% above all Things) was in from the Papiſis at 
& this Time, who would attempt his Life as ſoon 
« as ever he ſhould ceaſe to be kind to them; 
and many other Expreſſions of this kind. 
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After this, I aſk'd, if he had any thing to im- 
part to me in private: He told me, he had. 
« And — made the Company withdraw, all 
* but my Clerk, I took the encloſed Examina- 
tion upon Oath. You may imagine I was not 
** curious to perplex him with Queitions : I took 
it juſt as he deliver'd it. Of what Signification 
& it will be, I leave to wiſer Men. I think my 
* Duty is to ſend it to you, that you may inform 
« His 1 - the Truth. I ſhall wait upon 
«© you at Windſor, n Sunday next, to 

« your further — rev 11285 


Your moſt humble and 
faithful Servant, 


en at Night. 

entloſed is baſtily and 
ill taten. I ſhall bring 
the Original with mei 
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NUMBER XXII. 


The humble PETITION of the Lord 


Mayer, Aldermen, | 


and Commons of the City of London, in Common-Council 
aſſembled, as it was preſented to His Majeſty in Council at 


Windſor, #por Monday the 18th of 


June, 1683. Together 


with the Lord Keeper (North's) Speech. * 
- [ Publiſhed by His Majeſty's ſpecial Command. ] 


To the K IN G's Moſt Excellent MajesTy : 


imploring Your Princely Compaſſion and Grace, to be 
extended to this Your antient City ; moſt bumbly beg- 


The humble PETITION of the Lord ging Your Majeſty's Pardon for all our Offences. 


Mayor, Aldermen, and Commons of the City 
of , in Common-Council aſſembled : 
Sheweth, 
HA Your Petitioners are beartily, and moſt 
L unfſeignedly ſorry for the Miſgovernment of 
this Your City, of late Years, whereby the 
Citizens have fallen under Your Majeſty's Diſplea- 
ſure; which occaſioned a 
brought againſt them; upon which Judgment hath 
been pronounced for the Seizure of their Liberties and 
Franchiſes into your Majeſty's Hands. 
That Your Petitioners are deeply ſenſible of, and 
thankfully actnotoledge the great Favour of this 
Opportunity of Application to Your Royal Grace, 
vouchſafed them by Means of Your Majeſty's not 
requiring Judgment to be immediately entered there- 


Td now, conſidering this our diſtreſſed Conditi- 


Quo Warranto 40 be 


And we do, in the Name of ourſelves, and 
all the Citizens, humbly tender, and pray 
Your Majeſty to accept the moſt ſolemn 
Promiſes and Aſſurances of conſtant Loy- 
alty and Obedience to Your Majeſty, 
Your Heirs and Succeſſors, and of our 
regular and dutiful Adminiftration of 
Your Government of this City, for the 
future: Wherein we ſubmit ourſelves to 

Your Majeſty's Pleaſure ; and hum- 
bly beg Your Majeſty's Commands and 
Directions, which we will with all Humi- 
lity and Thankfulneſs obey, - 


And Your Petitioners ſhall _ pray. 
Aer the reading of which Petition, the Lord 


Mayor, Aldermen, and Citizens, were commanded to 
withdraw ; and being again call d in, the Lord Keeper 


on, we bumbly caſt ourſelves at Your Royat Feet; ſpake to them, as followerh, 

; Ee. tho? ſo material, is omitted inthe Proceedings en the Cre Bisse: and ſhould be read 
| mt 

| My 


This Petition, Speech 
before the Entry of the Judgment, in Vol. 4. Pag.851. 


My Lord Haper, reve: a 

Am, by the King's Command, to tell you, 
| That he hath conſider'd the humble Petition 
of the City of London, whete ſo many of the 
preſent Magiſtrates, and other eminent Citizens, 
are of undoubted Loyalty and Affection to bis 
Service; that, for their ſakes, His Majeſty will 
ſhew the City all the Favour they can reaſonably 
deſire. ; 
It was very long before His Majeſty took Re- 
ſolutions to queſtion their Charter: It was not 
the ſeditious Diſcourſes of the Coffee- Houſes ; 
the treaſonable Pamphlets and Libels daily pub- 
liſhed, and diſpetſed thence. into all Parts of the 
Kingdom; the outragious Tumults in the 
Streets; nor the Affronts to his Courts of Juſtice, 
could provoke him to it. | 

His Majeſty had Patience until Diſorders were 

own to that Height, that- nothing -leſs ſeem'd 


to be deſign'd, than a Rum to the Government, 


both of Church and State; for the factious Party 
were not content with the Practice. of theſe In- 
ſolencies, but endeavour'd to have them publiekly 
countenanced by the Magiſtrates : And for that 
End, in all Elections they ſtickled to chuſe the 
Moſt di ſaffected into Offices of the 


that Heat and Violence, that it was a Terror to 
all ſober and diſcreet Citizens: And the City was 
ſo unhappily divided into Parties, that there was 


no Likelihood it could return to u-_ Order, ſo 


long as the Factious retain'd any Hopes of pro- 
curing the Election of Magiſtrates of their own 
Party, for their Impunity. 

It was high Time to put a Stop to this grow- 
ing Evil. This made it neceſſary for His Maje- 
ſy to enquire into their Abuſe of Franchiſes, that 
it might be in his Power to make a Regulation, 
fufficient to reſtore the City to its former good 
Government. | hehe 

It was not for Puniſhment, but meerly for the 
Good of the City, that he took this Courſe. 

And now the King hath obtained Judgment in 
a Qua Warranto, it is not his Intention to preju- 
dice them, either in their Properties, or Cuſtoms. 
Nay, leſt the entring a Judgment upon Record 
might have Conſequences fatal to them, His Ma- 
jeſty was fo tender of them, that he cauſed Mr. 
Attorney to forbear the ſame at preſent, that the 
City might have ſome Time to conſider their own 
Condition, 


I Lord, | 

I muſt needs ſay, the City hath not been well 
adviſed, to defer their Application to His Majeſty 
thus long, even till the Court hath pronounced 
Judgment: It had been done with a much better 

Grace, if it had been' more early. 

His Majeſty's Affection to the City is too great 
to reject their Suit for that Cauſe. 

But for that Reaſon you will have the leſs 
Time to deliberate upon the Particulars the King 
doth require of you, 

And indeed there will be little need of De- 
liberation; for His Majeſty hath refolved to 
make the Alterations as few and as eaſy as may 
be, conſiſtent with the Government of 
the City, and Peace of the Kingdom, They 
are thele : 


greateſt Truſt 


in the Government; and carried themſelves with 
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That hd Lord Mayor, Sheriff, Recorder, 
Common Serjeant, Town-Clerk, or Coroner of 
the City of London, or Steward of the Borough 
of Southwark, ſhall be capable of, or be admitted 
to the Exetciſe of their reſpective Offices, before 
His Majeſty ſhall have approved thern under his 
Sign Manual. | 

That if His Majeſty ſhall diſapprove the Choice 
of any Perſon to be Lord Mayor, and ſigni 
the ſame under his Sign Manual, to the Lord 
Mayor, or, in Default of a Lord Mayor, to the 
Recorder, or Senior Alderman; the Citizens ſhall, 
within one Week, proceed to a new Choice. 


And if His Majeſty ſhall, in like Manner, dif- 


approve the ſecond Choice, His Majeſty may, if 
he ſopleaſe, nominate a Perſon to be Lord Mayor 
for the enſuing Year. 

1f His Majeſty ſhall in like Manner diſapprove 
the Perſons choſen to be Sheriffs, or either of 
them, His Majeſty may appoint Perſons to be 
Sheriffs for the enſuing Year, by his Commiſſion, 
it he ſo pleaſe. | 


Nevertheleſs, the Elections of theſe Officers 
may be according to the antient Uſage of the 
City, with theſe Reftritions. 

The Lord Mayor, and Court of Alderinen, 
may, with Leave of His Majeſty, diſplace any 
Alderman, Recorder, Common Serjeant, Towri- 
Clerk, Coroner of the ſaid City, and. Steward of 
the ſaid Borough. | 

Upon Election of any Alderman, if any of the 
Perſons that ſhall be preſented to the Court of 
Aldermen by the Ward, ſhall be adjudged unkir, 
_ ſuch Declaration by the ſaid Court, the 

ard ſhall proceed to the Choice of other Per- 
ſons in the room of ſuch, or ſo many of them as 
are ſo diſapproved: And if the ſaid Court ſhall 
diſapprove ſuch ſecond Choice, they may appoint 
any others in their Room. 

The Juſtices of the Peace to be by the King's 
Commillion, which His Majeſty will grant aceor- 
ding to the uſual. Method; unleſs -upon extra- 
ordinary Occaſions, when His Majeſty ſhall think 
it neceſſary for his Service. 

Theſe Matters are to be ſettled in ſuch a Man 
ner as ſhall be approved by his Majeſty's Attorney 
_ SollicitorGeneral, and Council learned in 
the Law. | 


My Lord Mayor, 

Theſe Regulations being made, His Majefty 
will not only pardon this Proſecution, but con- 
firm your Charter in ſuch Manner as may be con- 
ſiſtent with them. 6 wt il. A 

The City ought to look upon this as a great 


Condeſcenſion on His Majeſty's Part; it being 


in the Nature of a Reſervation of a ſmall Part 
what is already in his Power, by the Judgment : 
And of thoſe Things which will conduce as much 
to their own Good and Quiet, as to his Service. 
If the City ſhould look upon it wich another 
Eye, and negle& a ſpeedy Compliance; yet His 
Majeſty hath done his Part, and demonſtrated his 
Affection to the City, by giving them this Op- 
portunity. 2 * 1 
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And if there ſhall be any heavy Conſequence 
of this Judgment, which it will behove you well 
to conſider, the Fault will lie at their Doors, in 
whoſe Power it now is, to bring this Affair to a 
happy Concluſion. 


My Lord Mayer, 
The Term draws towards ah End, and Mid- 
. fummer-Day is at Hand, when ſome of the Offi- 


cers uſe to be choſen, whereof His Majeſty will 


reſerve the Approbation; therefore it is His 
Majeſty's Pleaſure, that you return to the City, 


APPENDIX 


LY 
* 
— 


and conſult the Common- Council, that he may 
ſpeedily know your Reſolutions thereupon; and 
accotdingly give his Directions. AN 
That you may ſee the King is in earneſt, and 
the Matter is not capable of Delay, I am com- 
manded to let you know, he hath given Order 


to his Attorney General to enter up Judgment 


on Saturday next, unleſs you prevent it by your 
Compliance in all theſe Particulars, © 


Bui the City not complying, Judgment was enter'd. 


Vide Vol: 4. Pag. 851, 852, 
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An ANTIDOTE againſt Poiſon : Compoſed of ſome Remarks 


upon the Paper printed by 


d by the Direction of the Lady Ruſſel, 
and mentioned to have been delivered 


by the Lord Rulflel to 


the Shertffs, at the Place of his Execution. 


[ By Sir Bartholomew Shower. ] 


HE publiſhing of this Paper, as the laſt 
Speech of a dying Man, cannot but ſur- 
rize all Perſons who were preſent at the 
Prial of the Lord Ruſſel, to read ſuch Reflecti- 
ons upon the Judges, the 3 Council, the 
Sheriffs, and the Jury; the Fact ſo untruly re- 
reſented, and the Offender's Innocence ſo ſtrong- 
fy aſſerted, when they can all atteſt to the Fair- 
neſs of his Trial, the reſpectful treating of him 
by the King's Council, as far as was conſiſtent 
with their Duty, without any Strains upon the 
Evidence, to the favourable Demeanor of the 
Court towards him, not in the leaſt aggravating 
the Crime beyond the Evidence, and to the Ful- 
neſs of the Evidence upon the Proofs produced : 
And therefore, thoſe who heard the Evidence, 
muſt acknowledge, that that Paper is ſo far from 
containing the whole Truth of the Lord Ruſſel's 
Caſe, that what of Fact is therein inſerted, is 
wholly diſguiſed, and untruly, and unfaithfully 
ſet down. Neither doth the Lord Ruſſel, in his 
Speech to the Sheriffs, aver all contain'd in that 
Paper to be true, nor the Paper to contain the 
whole Truth of his Caſe; only ſaith, he had ſet 
down in that Paper all that he thought fit to leave 
behind him. No doubt, he might as well have 
ſaid, All that his faithful Confeſſor adviſed him 
to leave behind him. 

For whoſoever ſtrictly peruſeth the Paper, will 
not find the Ingenuity, Sincerity, or plain Style 
of a dying Gentleman, but may diſcover the pe- 
culiar Dialect of an Artiſt, accuſtom'd to ſhadow 
Truth with doubtful and ambiguous Expreſſions ; 


plain Denial of that Fact; will beſt ap 


+ 


and the Paper artificially contrived and deſign'd, 
to gratify a Party, by a colourable aſſerting the 
Innocency of the Criminal, condemn'd by the 
Law for High Treaſon, and laying a malicio 


Imputation upon the Government, for an unju 


Proſecution of an innocent Perſon to Deatn. 
Whether the Paper doth truly ſtate the Crime, 

upon the Fact proved, for which the Lord Ruſſel 

was condemn'd ; and. whether it contain any 

pear by 

truly ſtating the Crime charged upon him by the 

1388 and the Fact proved upon him at his 
rial. 

The Lord Rulſel, with others, are charged by 
the Indictment with High Treaſon, for conſpi- 
ring, compaſſing, and imagining the Death and 
Deſtruction of the King, and raiſing of a Rebel- 
lion within the Kingdom. | 

And the Overt Acts wherewith they are charged, 
are their meeting together, conſulting and agree- 
ing to raiſe an Inſurrection and Rebellion, and to 
ſeize upon the King's Guards. 

At the Trial, Colonel Rumſey did ſwear, That 
there was a general Riſing intended in Ofober and 
November laſt, and that he was engaged therein : 
And that the Earl of Sbafüſbury, who was likewiſe 
engaged therein, in November laſt, acquainted 
him, that the Duke of - Monmouth, the Lord 
Gray, Lord Ruſſel, Sir Thomas Armſtrong, and 
Mr. Ferguſon, were to meet at Mr, Shepherd's 
Houſe in Abchurch-Lane, and ſent him thither 


with a Meſſage to them; that accordingly he - 


went thither, and found the Lord Ruſſel, and the 


„Jo be read after Lord Ruſe”s Speech, Vol. 3. Pag. 668, 669, and 670. It is obſervable, That in the Srate Trials, 
Vol. 3. Pag. 673.48 inſerted Sir Robert Atkins”; Defence 0 the late Lord Ruſſel's Innocency : By wway of Anſwer or Confutation 


of a Libellous Pamphlet, entituled, An Antidote againſt Poiſon. 


But the Antidote itſelf (willfuly} I ſuppoſe) omitted. 
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from the Earl of Shaftibury ; which was, That it 
was high Time to come to ſome Reſolution 
about the Riſing : That Anſwer was returned, 
that Mr. Trenchard had aſſured them, that in four 
Hours Time, one Thouſand Foot, and two or 
three Hundred Horſe, ſhould be ready at Taun- 
ton. But now Mr. Trexchard required two or three 
Days Notice of the Riſing, and therefore they 
could not go on at preſent; and that my Lord 
Sbaftabury muſt be contented. 

He ſaid, The Anſwer was pronounced by Mr. 
Ferguſon, and the Lord Gray ſpoke to the ſame 
Purpoſe: And being interrogated, whether the 
Lord Ruſſe! were ſo near as to hear the Meſſage, 
he ſaid he was ſo near, and could not but hear it. 
And being aſked by the Lord Ruſſel, whether he 
conſented to the Anſwer, he declared upon his 
Oath, that the Lord Ruſſe! did conſent ; and that 
they then treated and conſulted of the General 
Riſing : And both Colonel Rumſey and Mr. Shep- 
herd did ſwear, That the Lord Ruſſel, and the 
reſt, did conſult as Mr. Shepherd's, about ſeizing 
of the King's Guards. And having at a former 
Meeting appointed ſome of their Number, viz. the 
Duke of Monmouth, Lord Gray, and Sir Thomas 
Armſtrong, to view in what Poſture the Guards were, 
they made Report to the reſt there, That they 
found them very remiſs in their Duties, and might 
be eaſily ſeized. Mr. Shepherd ſwore, That their 
Myreting at his Houſe was not caſual, but appoint- 
ed by themſelves ; and that they came late in the 
Evening; and that my Lord Ryſſe/ mention'd not 
any private Buſineſs to him ; neither had he then 
any private Buſineſs with the Lord Ruſſe]. But 
the Lord Ruſſel pretending he came to taſte ſome 
Sherry, which he had beſpoke of Mr. Shepherd, 
Mr. Shepherd denied 1 his Oath, that the Lord 
Ruſſel had beſpoke any Sherry of him, or mention'd 
any ſuch Thing then to him. 

The Lord Howard gave in Evidence upon his 
Oath, That there was a Deſign of a General Ri- 
ſing, both in Oober and November laſt z and that 
the Earl of Shaftsbhury then acquainted him, he 
had Ten thouſand briſk Boys ready. And after 
the Departure of the Earl of Shaftsbury, it was 
thought neceſſary, for the preventing of Confu- 
fion, and more orderly managing of the Riſing, 
that a ſele& Council ſhould 'be held for that Pur- 
poſe: And accordingly, the Duke of Monmouth, 
the Earl of Eſſex, the Lord Ruſſel, Colonel Sid- 
ney, Mr. Hambden, Junior, and himſelf, met in 
Fanuary laſt, at Mr. Hambden's Houſe, in Ruſſel- 
Street, and debated certain Preliminaries to the 
Riſing. Amongſt others, Whether the Riſing 
Would be in London firſt, or in the Country firſt, 
or in both at once; and the major Opinion in- 
clined to have the Riſing both in London and the 
Country at one Time. That ſoon after, they 
held a ſecond Meeting at the Lord Ruſſel's Houſe; 
where all the laſt mentioned Perſons were preſent, 
and where they again debated of the Riſing, and 
then came to this Reſolution, That ſome Perſon 
ſhould be ſent into Scotland, to invite ſome Per- 
ſons thence, from the diſcontented Scots, to treat 
with them, that they might be aſſured of what 
Aſſiſtance they might expect from the Scots: 
That that Matter was committed by them to the 
ſpecial Care and Conduct of Colonel Sidney : 
Ang that Colonel Sidney acquainted him, he had 

nt Aaron Smith into Scotland accordingly ; and 


that he had given him threeſcore Guineas to de- 


ay the Charges of his Journey. 
Vo I. VIII. 


reſt there, and delivered to them the Meſſage 


The Lord Howard intefrogated by the Lord 


Rulſel, Whether he ſaid any thing in thoſe De- 


bates, declared upon his Oath, That though his 
Lordſhip.never uſed to ſpeak much, yet he did 
you in thoſe Debates, and conſented to what was 
one. | 


This was the Subſtance of the Evidence, tho? 


delivered by the Witneſſes more at large; as 


will appear by their Depoſitions, printed with 
the Trial. A clearer Evidence * the 
Facts charged, of Meeting and Conſulting to 
raiſe a Rebellion within the Kingdom, and to 
ſeize the King's Guards, I believe the moſt ex- 
perienced Perſon in the Laws can never ſhew was 


ever produced at the Trial of any Traitor. To 


the greateſt and ſtrongeſt Part of the Evidetice, 
which is that of the Lord Howard, and ſo much 
of Colonel Rumſey's, which relates to the Gene- 
ral Riſing, of which the Witneſſes make full 
Proof, the Paper gives no Anſwer at all. With 
what Confidence then can the Author of that Pa- 
per introduce a dying Man, aſſerting his own In- 
nocence, and charging the Jury with Forwardneſa 
and Injuſtice, when the Criminal cannot deny the 
Facts upon which the Jury gave their Verdick? 
But theſe Facts, whether true or falſe, the Cri- 
minal would not examine. And if he could not, 
or would not aſſert them to be falſe, no Man, of 
any common Ingenuity, can doubt them to be 
true, when ſworn by credible Witneſſes, and 
found by a ſubſtantial Jury. Yet, to ſatisfy the 
Conſcience of a dying Man, and to cover the 
Scandal of fo great a Crime from vulgar or par- 
tial Eyes, theſe Conſultations and Conſpiracies 
to raiſe a Rebellion, and foment a General Riſi 
are repreſented to the People only as ſome Dit. 
courſes about ſome Stirs. They may be in Scof- 
land ſome Stirs, but in England they are, and ever 
were (tiled Rebellion. 2 
As to the other Branch of the Overt-Acts, of 
Conſulting to ſeize the Guards, which the Paper 
makes the only Crime for which the Lord Ruſſel 
was condemned ; this Account is given by the 
Paper, That the Lord Ruſſel was at Mr. Shep- 
berd's Houſe with that Company but once, and 
there was no Undertaking then of ſecuring and 
ſeizing the Guards, nor none appointed to view 
or examine them : Some Diſcourſe there was of 
the Feaſibleneſs of it, and ſeveral Times by Acci- 
dent in general Diſcourſe elſewhere. 
This Account which the Lord Ruſſel gives of 


this Matter, is rather a Confirmation of the Te- 


ſtimonies of Colonel Rumſe and Mr. Shepherd, 
than an Avoidance thereof : He admits the Fea- 
ſibleneſs thereof was then diſcourſed of, and at 
other Times likewiſe. They ſwore, That the 
Perſons appointed to view the Guards, reported 
then, they found them to be very remiſs in their 
Duties, and might be eaſily ſeized. The Lord 
Ruſſe! remembers he was at Mr. Shepherd's Houſe 
but once; Shepherd ſwore he was there with that 
Company twice, and at the laſt Time the Report 
was made after viewing of the Guards. 1 
The ſeizing of the Guards was not the only 
nor principal Fat upon which the Lord Ruſſel was 
condemned, as appears by the Proof ſtated z but it 
was one of the Inſtances to make out againſt him 
the general Deſign of raiſing a Rebellion, as one 
of the propereſt Ways to ſecure the general Riſing, 
and was ſufficiently proved by two Witneſſes to 

have been conſulted upon to that Purpoſe. 
Indeed, to what other Purpoſe can any Man 
imagine the Lord _— and his Accomplices, 
6 . | who 
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who appeared to have been engaged in a Deſign 
df a general Inſurrection, upon ſuch Proof as the 
Criminal could not deny the Fact, ſhould ſo often 
diſcourſe of the Feaſibleneſs . of ſecuring the 
Guards, as is confeſſed by the Lord Ruſſel, than 
in order to facilitate and ſecure their Deſign of 
the General Riſing ? And the Diſcourſe the Pa- 
per owns to have been at the Lord Shaftsbury's, 
touching the ſame Matter, who throughout ap- 
pears to be a principal Agent in the Deſign of 
the General Riſing, proves the ſeizing of the 
Guards to be Part of that Deſign. And though 
the Lord Ruſſe! then expreſſed a Tenderneſs of 
ſhedding cold Blood, as a Thing deteſtable, and 
ſo like a -Popiſh Practice; yet that Deluge of 
Blood which muſt aeceſſarily have enſued in the 
Heats of a General Riſing, which is evident he 
purſued to his laſt, did not at all affect him, be- 
cauſe this might become any heroick Chriſtian 
drawn in Armour by the Pencil of the Author of 
Julian; and is not unlike to the Practices of the 
ancient Chriſtians, ſo ſhamefully diſguiſed by the 
ſame Author. 
If then the Facts whereof the Lord Ruſſe] was 
found Guilty by the Jury, upon ſuch pregnant 
Proof, be ſo evident, how is it poſſible for a dying 
Man, before God and Men, to aſſert his Inno- 
cency with ſuch Aſſurance, and ſo frequently re- 
peated in his Speech to the Sheriff, though ſhort, 
et twice repeated? 1. God knows how far I was 
always from Deſigns againſt the King's Perſon, or 
of altering the Government. 2. I profeſs I know of 
no Plot, either againſt the King's Life, or the Go- 
vernment. 
In the Paper delivered, it is thus expreſſed : 
Whatever Apprehenſions I had of Popery, and of 
my own ſevere and heavy Share I was like to have 
under it, when it ſhould prevail, I never had a 
Thought of doing any thing againſt it, baſely or in- 
bumanly, but what could conſiſt with the Chriſtian 
Religion, and the Laws and Liberties of this King- 
dom. Again; I have always loved my Country 
much more than my Life, and never had any De- 
en of changing the Government; and would have 
ſuffered any Extremity, rather than have conſented 
to any Deſign to take away the King's Life. - In 
another Place, he thanks God his Part was ſincere, 
and well meant, and affirms his Crime to be but 
Miſpriſion of Treaſon at moſt ; and infers, ſo 7 
die innocent of the Crime I ftand condemned for: 
Alſo he ſaith, I know I was guilty of no Treaſon. 
In the laſt Place, he concludes ; As I never had 
any Defign againſt the King's Life, or the Life of any 
Man whatſoever, ſo I never was in any Contrivance 
of altering the Government. . 
Half an Eye may ſee theſe Strokes are all 
drawn by the ſame Hand, with all imaginable 
Skill, to quiet the Conſcience of a dying Crimi- 
nal; and at the ſame Time, by caſting a Miſt be- 
fore the Eyes of the unthinking Multitude, to 

ſſeſs them with the Innocence of the condemn*d 
Perſon, and the Cruelty of the Governmeat to- 
wards him. Let it be conſidered with what care- 
ful Reſtrictions and Limitations his Innocency is 
uſhered in : That he knew of no Plot or Deſign 
againſt- the Perſon of the King, or to kill the 
King, or to alter or change the Government : 
That he never had a Thought of doing any thing 
baſely or inhumanly, but what could conſiſt with 
the Chriſtian Religion, and the Laws and Liber- 
ties of this Kingdom : That his Crime was but 
Miſpriſion of Treaſon at moſt, and ſo he is inno- 
cent of the Crime he ſtands condemn'd for. What 
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need of all theſe Cautions, Reſtrictions, and 
evaſive Circumlocutions, to a plain Man at the 
Hour of his Death, to expreſs his Innocency by ? 
If it had been real, a few plain Words would 
have done it better; viz. That he was not en- 

aged in, nor knew of any Deſign of making an 
Inferrection or Rebellion within the Kingdom. 
He heard the Proof made, and knew that was the 
Crime laid to his Charge, which is High Trea- 
ſon, both at Common Law, and within the firſt 
Branch of 25 Ed. 3. But that was too clear a 
Matter for a dying Man plainly to deny; his 
Conſcience muſt have controlled him. 

And to let every Man underſtand the Subtilty 
of that Paper in Declaration of the Lord Ruſe/s 
Innocence, with ſuch Reſtrictions, it is neceſſary 
to be known, that there were two Parts in this 
horrid Deſign z one was a general Riſing, ma- 
naged by a ſelect Council, wherein the Conſpira- 
tors, according to their different Principles, had 
their different Ends; ſome were for a Common- 
wealth, though the fewer in Number ; others 
were for continuing the Monarchy and Govern- 
ment, but with Excluſion of his Royal Highneſs. 
Of this latter Sort were the Duke of Monmeuth, 
and the Lord Ruſſel, who plainly ſets down in 
the Paper the Duke of Moumoutb's Opinion of 
him, That they were both of a Temper. And 
the Lord Ruſſel gives his Opinion of himſelf, That 
his Earneſtneſs in the Matter of the Bill of Excluſion, 
had no ſmall Influence in bis preſent Sufferings : 
Though ſpoken by him with great Reflection up- 
on the Government, yet it truly ſeems to have 
been the natural. Cauſe of thoſe Extravagancies he 
was led into; his Zeal in that Matter tranſporting 
him to ſeek that by Force, which the King had 
before denied in a Courſe of Parliament. 

The other Part of the Plot was downright 
aſſaſſinating of the King and the Duke of York; 
this was managed by a Council of Ruffians, who, 
according to their Principles, judged this the 
moſt expeditious and ſafeſt Way to ſecure the 
general Riſing, and render it more effectual. 
This was made out beyond all peradventure by 
many Witneſſes at the Trials of Captain Walcot 
and Hone ; the latter whereof, beſides the Proofs 
againſt him, confeſſed himſelf to be one of the 
Number who had engaged themſelves to kill the 
King. For this latter horrid Fact of Killing 
and Aſſaſſinating, the Lord Ruſſe] was not ac- 
cuſed thereof, nor any Proof offered. to make it 
out : 5 

And therefore his frequent Profeſſions” of his 
Innocency, as to any Plot or Deſign upon the 
King's Life, or to kill the King, or his knowin 
any thing thereof, and of his Abhorrence 8 
as an inhuman, baſe, vile, and barbarous Act, 
(which Epithets the Paper gives to that foul Fact) 
are no plain Declarations of his Innocence as to 
the Crime charged and proved upon him, o 
Conſpiring and Conſulting to raiſe an Inſurrection 
within the Kingdom. . 

And *tis wither, by the Lord RuſſePs reſtrain- 
ing the Expreſſion of his Innocency to the De- 
ſign upon the King's Life, and to killing of the 
King, and omitting to mention the general Ri- 
ſing, which was fully proved upon him, that the 
Lord Ruſſe] intended only that Crime for which 
Hone and W/altot were condemned, of aſſaſſinating 
the King. 

The other Reſtriction of his Innocency, as to 
any Deſign for Alteration, or Change of the Go- 
vernment, which he eſteemed the beſt in the 

_ World; 


World; which amounts to no more than that he 
had no Deſign himſelf, nor knew of any, to throw 
off Monarchy, and to introduce a Comman- 
wealth; which was never charged upon him, 
and may eaſily be preſumed to be ſuch a Govern- 
ment as was no ways agreeable to his Height of 
Spirit. | | 

"Bur this is no Denial of his being engaged in 
any Deſign to make an Infurrection ; though his 


End in ſuch Inſurrection were far ſhort of killing 


of the King, or changing the Monarchy, 
Let it be ſuppoſed to be only to overawe the 
King, that a Parliament might fit to paſs the 
Bill of ' Excluſion, and other Bills, for the Secu- 
rity of the Proteſtant Religion, or other ſpecious 
Pretence whatſoever ; which is the beſt Conſtruc- 
tion can be put upon the Lord RuſſePs Caſe. 
That he had a Part in the Inſurrection, is evi- 
dently proved, and not denied by him : But he 
ſaith his Part was ſincere and well-meant. What 


that ſincere Meaning was he doth not plainly tell 


us, which becomes a dying Man to do; but 
leaves us to conjecture, from the other Parts of 
the ſame Paper, what his ſincere Purpoſes were. 
His Zeal for the Bill of Excluſion, and Deteſta- 
tion of Popery, which accompanied him to his 
Death, argue his ſincere Intention in the Riſing 
to be ſomething that was for the promoting of 
the Bill of Excluſion, and the utter Extirpation 
of Popery. Yet he. proſeſſeth, that notwith- 
ſtanding all his Zeal againſt Popery, he never 
had a Thought of doing any thing againſt it 
baſely or inhumanly, but what would well conſiſt 
with the Chriſtian Religion, and the Laws an 
Liberties of this Kingdom. | | 
This again renders the Matter difficult, to 
gueſs at his ſincere Meaning in the Deſign. But 
the Compiler of the Speech hath ſo ordered the 
Compoſition of the Sentences, by the diſcretive 
Particle But, that Room is left for the dying 
Perſon to intend nothing to be inconſiſtent with 
the Chriſtian Religion, and the Laws and Liber- 
ties of this Kingdom, but what was baſe and 
inhuman, as the Aſſaſſination of the King and 
Duke is judged to be; and that an Inſurrection 
only to compel the King to paſs ſuch Bills as 
his Proteſtant Subjects conceived neceſſary for 
the Preſervation of their Religion, was no baſe 
and inhuman thing ; and therefore not inconſiſtent 
with the Chriſtian Keligion, but for the Support 
of it; nor with the Laws and Liberties of the 
Kingdom, which allow, in the Opinion of too 
many, both more antient and modern Fomenters 
of Rebellion againſt Princes, a Liberty in the 
People to acquire that which they apprehend to 
be their Right, and for their Preſervation, by 
Force, which they cannot obtain from their 
Princes by fair Means, upon the Account of 4 
Supreme Law for Preſervation of themſelves, and 
their Religion, inherent to all Governments. 
To this Purpoſe was prepared and publiſhed 
that venomous Book of Julian, ſo much hugged 
and applauded by the Conſpirators, as a fit Plai- 
ſter compoſed of ancient Chriſtian Practices, for 
ſuch Conſciences who might entertain the leaſt 
Scruple againſt infamous libelling of their Prince, 
or br woe any Force or Coercion upon the Govern- 
ment. To the ſame Purpoſe have been printed, 
and reprinted of late, divers ſeditious Books and 
Pamphlets ; and another was preparing for the 
Preſs, by one of the Conſpirators, To aſſert a 
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Supremacy in the People, to determine for them: 
ſelves, againſt their Prince. | 

The Northern Climate hath of late furniſhed 
us both with Doctrines and Examples of the 
ſame Batch. The Compiler of the Speech was, 
without queſtion, acquainted, if not infected, 
with thoſe Doctrines, Tenets, and Examples; 
and therefore may be preſumed to lie under that 
great Deluſion, That it was lawful for Subjects 
to procure from their Princes by Force whatever 
they judged neceſſary for the Preſervation of their 
Civil or Religious Rights, ſo in the doing thereof 
their Parts were fincere and well meant : 

When nothing is clearer by the Laws of this 
Kingdom, ' than that to raiſe a Rebellion, or 
make an Inſurrection, be the Deſign or Intent 
thereof never fo ſpeciouſly good, is High Trea- 
ſon. And it is apparent that the Lord Rufel, 
or the Author of that Paper, was miſguided in 
two principal and plain Points of Law: - 

Firſt, That Meeting and Conſulting to make 
an Inſurrection, and in order thereunto to ſeize 
upon the King's Guards, which the Paper calls 
Stirs, is not Treaſon within the Statute of Ed- 
ward III. | e 

Secondly, That the Lord Riſſe“s being preſent 
at the ſeveral Conſults for managing the Infur- 
rection, and his Part therein, amounted only to 
Miſpriſion of Treafon ; and fo concludes himſelf 
innocent of the Crime he ſtood condemned for, 
which was High Treaſon, for compaſſing the 
Death and Deſtruction of the King, by conſpi- 
ring to raile a Rebellion within the Kingdom. 

| Theſe Miſtakes of the plaineſt Points in Law 
ate the only Supports of the Lord Ruſſel's Inno- 
cency; whereby he comforted himſelf at his 
Death, and may miſlead others into the ſame 
Ruin. n 

To prevent which, it is conceived ſeaſonable 
upon this Occaſion, to ſtate clearly what the Law 
of the Land is upon thoſe Points, to the com- 


mon Underſtanding of every Subjet. =— © 


As to the frft Point, The Meeting and Con- 
fulting to make an Inſurrection againſt the King, 
or raite a Rebellion within the Kingdom, be the 
End thereof never ſo ſpecious for Publick Good, 
though the Rebellion be not actually raiſed, is 
High, Treaſon by the Laws of this Land. It 
was ſo at Common Law, by the Conſent of all 
the Books of Law that treat of that Matter, and 
no one Authority againſt'it. It is' fo fince the 
Stature 25 Edward III. cap. 2. within the firſt 
Branch of that Law againſt Compaſling and Ima- 
gining the Death of the King. The Death' of 
the King in that Law is not feſtrain'd to killin 
of his natural Perſon, but extends as well to civi 
Death as natural. To conſpire to depoſe the 
King is equally High Treaſon with that of kill- 
ing the King: So for imprifoning of the King, or 
ſeizing or taking of him into the Power of his 
Subjects, or for laying any Force or Reſtraint . 
upon him, until he do what his Subjects would 
have him. Theſe are all High Treaſon, for 
compaſſing his Death, either natural or civil; and 
all Overt- As, which declare the Intent of effect. 
ing any of thefe Crimes, as all Meetings, Conſul- 
tations, and Agreements to riſe in Rebellion, 
and to feize upon the King's Guards, which are 
his Defence againſt Force, and invite the Aid 
and Aſſiſtance of the King's Subjects of any 
other of his Kingdoms, plainly are Overt-Acts 

of 
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of compaſſing the King's Death; and fo have 


been adjudged in all Times, whenever ſuch Caſe | 


came into Judgment, 

In 2 & 3 Phil. & M. one Conſtable diſperſed 
divers Bills in the Night about the Streets, in 
which was written, That King Edward VI. was 
alive, and in France; and at another time, in 
CORR e eee to a young Man, and ſaid, 
He was Ning Edward VI. ä 

Theſe things tending only to depoſe the Queen, 
were adjudged High Treaſon, for compaſſing 
her Death; and Conſtable was thereupon indict- 
ed, attainted, and executed. The Caſe is cited 
in Calvins Caſe, Co. 7 Rep. fol. 106. 13 Elia. 
Dyer, 298. Dr. Story practiſed with the Gover- 
nor of Flanders, to invade the Realm with 
Force; and declared by what Means, and in 
what Manner and Place, the Invaſion might be : 
No Invaſion following, it was referred to all the 
Judges, to conſider what Crime it was, who re- 
ſolved it to be High Treafon; becauſe an Inva- 
ſion with Power could not be, but of Neceſſity 
it muſt tend to the Deſtruction, or great Peril of 
the Queen. 

Fac. I. The Lord Cobham conſpired with Sir 


Walter Raleigh, and other the King's Subjects, 


to make an Inſurrection within the Realm, in 
order to ſet up the Lady Arabella Stuart to be 
Queen: And to this Purpoſe treated with the 
Ambaſſador of the Arch-Duke of Auſtria, for 
procuring Money from the King of Spain, and 
rſuaded the Lady Arabella to write Letters to 
the King of Spain, for his Aſſiſtance with For- 
ces, and Letters ſent accordingly ; though the 
Inſurrection did not follow, but a Diſcovery made 
before it was put in Execution, The Lord Cob- 
ham, and others of the Conſpirators, were in- 
dicted of High Treaſon; for compaſſing the 
King's Death, and the ſeveral Meetings and Con- 
ſulcations for making the Inſurrection, and pro- 
curing the Invaſion, laid in the Indictment. The 
Lord Cobham was tried by his Peers, attainted, 
and executed, The Lord Hale, in his Pleas of 
the Crown, 13, takes notice only of the Overt- 
Act of writing the Letters to a foreign Prince, 
inciting an, Invaſion, which he allows to be a 
ſufficient Overt-A& of that Treaſon which was 
laid in the Indictment, for compaſſing the Death 
of the ing: 1 | 
In the ſame Year of Fac. I. the Lord Gray, 
and other Conſpirators, met and conſulted to 
make an Inſurrection, whereby they deſigned to 
ſeize the King into their Power, until he ſhould 
grant them a Pardon for all Treaſons, a Tole- 
ration of the Exerciſe, of the ag v Religion, 
and the Removal of twelve of the Privy Council; 
and ſhould make the Lord Gray Maſter of his 
Horſe, and ſeveral others of the Conſpirators, 
Lord, Treaſurer, Lord Privy Seal, and other 
great Officers. 
They were indifted for compaſſing the King's 
Death, and raiſing a Rebellion within the King- 
dom, and no other Overt-Acts laid in the Indi. 
ment, but ſeveral Meetings, Conſultations, and 
reements between the Confederates, to raiſe 
a Rebellion for the Purpoſes aforeſaid. 
The Lord Gray was tried by his Peers, and 
had Judgment to be hanged, drawn, and quar- 
tered.. | 


iq” 


APPENDIY. 


In Sir Henry Vant's Caſe, Meeting and Con. 
long about Treaſon were held ſufficient Overt- 

In Plunket's Caſe lately in the King's-Bench, 
the Indictment was for High Treaſon, in com- 
paſſing the Death of the King; the Overt-Acts 
alledged againſt him were, Conſulting to raiſe 
an Inſurrection in Ireland, and bringing. of the 
Frenth into Ireland, and collecting Money in 
Treland, and holding Correſpondencies in France 
for that Purpoſe. There was. no Proof of an 
Deſiga upon the King's natural Perſon, which 
was in England; yet he was attainted and exe- 
cuted for High Treaſon, though no Inſurrection 
or Invaſion followed: So that there can be no 
Queſtion at this time of Day, but that Meeting 
and Conſulting to raiſe a Rebellion, though it be 
not an actual levying of War within another 
Branch of the Statute of 25 Edw. III. yet they 
are Overt- Acts of compaſſing the King's Death, 
within the firſt Branch of that Statute, 


The other groſs Miſtake is, That the Lord 
Ruſſes Crime was only Miſpriſion of High 
Treaſon. 

Miſpriſion of High Treaſon is the. Conceal- 
ment thereof by a Perſon who had a bare Know- 
ledge of the Treaſon, without any Mixture of 
his Conſent. But if the Perſon be preſent at the 
Debates and Conſultations, though he ſay no- 
thing, if he do not immediately reveal, but con- 
tinues to meet and be preſent at their Debates, _ 
he is a 2 Traitor. Where a. Perſon was 
not preſent at the Debates and Reſolves, but is 
afterwards acquainted with them, and gives his 
Conſent thereto, it is High Treaſon, and not a 
Miſpriſion barely. 

This was the Caſe of George Brooke, to whom 
the Lord Cobham related the whole: Conſpiracy 
of ſetting up the Lady Arabella; who conſemed 
to the ſame, and was indicted and attainted as a 
7 Traitor in that Conſpiracy. Now the 

rd Ruſſel, as he puts his own Caſe, of being 
preſent at ſeveral Meetings where ſeizing of the 
Guards were treated of, and horrid things ff 
ken, argues himſelf guilty of High Treaſon, 
though he make a falls Concluſion from thoſe 
Premiſſes, that *twas but Miſpriſion. But the 
Witneſſeſs proving his vent Meeti and 
Conſults, and the laſt of them at his own Houſe, 
and his expreſs Conſent to the Matters debated 
and agreed upon, do put it beyond a Queſton to 
any Man that deſires not to be wilfully deceived, 
that the Crime of the Lord Rafſel was not a bare 
Miſpriſion of Treaſon, but High Treaſon in the 
higheſt degree ; being to raiſe a Rebellion againft 
the King, the Conſequence whereof in all Proba- 
bility would have been the Deſtruction of the 
King, and Subverſion of the Government, if not 
the Deſolation of the whole Kingdom. 


If, after this plain Account of the L. Ruſſel s 
Caſe, any Perſons be ſo hardy to think the Com- 
piler of that Paper of greater Skill in the Laws 
of the Land than the Reverend and Learned 
Judges, who have judged his Crime to be High 
Treaſon; the utmoſt Comfort he can expect for 
his being deceived is, That he ſhall have the like 


comfortable Speech prepared for him upon the 
like Occaſion. * wes 
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NUMBER XXIV. 


To the KI N G's Moſt Excellent MAI EST v. 
The Humble Petition of Algernoon Sidney, Eſq; * 


Sheweth, 
HAT you Petitioner, after a long 

and cloſe Impriſonment, was, on the 
ſeventh Day of this Month (November) 
brought by a Guard of Soldiers to the Palace- 
Yard, upon a Habeas Corpus, directed to the 
Lieutenant of the Tower, before any Indictment 
had been exhibited againſt him. 

That whilſt he was there detained, a Bill was 
exhibited and found againſt him; whereupon he 
was immediately carried to the King*s-Bench, and 
there arraigned, In this Surprize he deſired a 
Copy of the Indictment, and Leave to make his 
Exceptions, or to put in a Special Plea, and 
Council to frame it; but all was denied: He 
then offered a Special Plea ready engroſſed ; 
which was then alſo rejected, without reading: 
Being threatened, That if he did not immedi- 
ately plead Guilty or Not guilty, Judgment of 
High Treaſon ſhould be entered ; he was forced, 
contrary to Law (as he ſuppoſeth) to come to a 
General Iflue, in pleading Not Guilty. 

Nævember the twenty-firſt he was brought to 
his Trial; and the Indictment being perplexed 
and contuſed, ſo that neither he nor any of his 
Friends that heard it could fully comprehend the 
Scope of it, he was utterly unprovided of all the 
Helps that the Law alloweth unto every Man 
for his Defence : Whereupon he again deſired a 
Copy, and produced an authentick Copy of the 
Stature Edw. III. whereby it is enacted, That every 
Man fhall bave a Copy of any Record that toucheth 
him in any manner, - as well that which is for, as 
againſt the King, or any other Perſon ; but could 
Have neither a Copy of his Indictment, nor that 
the Statute ſhould be read. 

The Jury by which he was to be tried was not 
(as he is informed) ſummoned by the BailiffsÞof the 
ſeveral Hundreds, in the uſual and legal Manner 
but Names were = upon by Mr. Grabam, 
Mr. Burton, and the Under-Sheriff, and Directions 
given to the Bailiffs to ſummon them; and being 
all ſo choſen, the Copy of the Pannel was of no 
Uſe to him. 

When they came to be called, he excepted 
againſt ſome for being your Majeſty's Servants ; 
which he did hope ſhould not have been returned, 
when he was proſecuted at your Majeſty's Suit. 

Many others, for not being Freeholders (which 
Exceptions he thinks are good in Law) and 
others more lewd and infamous Perſons, not fit 
to be of any Jury; but all was over-ruled by the 
Lord Chief Juſtice, and your Petitioner forced 


* This Petition, though ſo material, is omitted in Col. Sidney's Trial ; and ſhould be read before his Speech at Execution, 


in Vol. 3. Pag. 738. 


Vol. VIII. 


to challenge them peremptorily, whom he found 
to be picked out as moſt ſuitable to the inten- 
tions of thoſe who ſought his K uin; whereby he 
loſt the Benefit allowed him by the Law, of 
making his Exceptions, and was forced to admit 
of mechanick Perſons, utterly unable to judge of 
ſuch a Matter as was to be brought before them. 


This Jury being ſworn, no Witneſs was produced 


who fixed any thing beyond Hear-fay upon your 
Petitioner, except the Lord Howard, and thoſe 
that ſwore to ſome Papers ſaid to be found in his 
Houſe, and offered as a ſecond Witneſs, and 
which were written in a Hand like unto your 
Petitioner's. 

Your Petitioner produced ten Witneſſes, moſt 
of them Men of eminent Quality, the others of 
unblemiſhed Fame, to ſhew the Lord Howard's 
Teſtimony was inconſiſtent with what he had (in 
the Preſence of God) affirmed to many of them, 
(and as he ſwore at the Trial of the Lord Ruſſel) 
under the ſame religious — ws of an Oath, 
as if it had been legally adminiſtered. 

Your Petitioner did endeavour further to ſhew, 
that beſides the Abſurdity and Incongruity of his 
Teſtimony, he being guilty of many Crimes 
which he did not pretend your Petitioner had 
any Knowledge of ; and having no other Hope 


of a Pardon, but by the Drudgery of opt 
n 


againſt him, he deſerved not to be believed: A 
that Similitude of Hands could not be Evidence, 
was delivered by the Lord Chief Juſtice Keeling, 
and the whole Court, in the Lady Carr's Caſe; 

as no Evidence at Law remained againſt him. 

That whoſoever wrote thoſe Papers, they were 
but a ſmall Part of a polemical Diſcourſe, in An- 
ſwer to a Book written about thirty Years ago, 
upon general Propoſitions, applied to no Time, 
nor any particular Caſe; that it was impoſſible 
to judge of any Part of it, unleſs the Whole did 
appear, which did not; that the Senſe of ſuch 
Parts of it as were produced could not be com- 
prehended, unleſs the Whole had been read, which 
was denied ; that the Ink and Paper ſhewed it to 
be written many Years ago, and the L. Howard 
knowing nothing of them, they could have no 
Concurrence with what your Petitioner was ſaid to 
have deſigned, with him and others. 

That the Confuſions and Errors in writing it, 
ſhew the ſame had never been ſo much as review- 
ed; and being written in a Hand that no Man 
could well read, neither fit for the Preſs, nor could 
be in ſome Years, though the Writer of it did 


intend it, which did not appear. 
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That they being only the preſent crude and 
rivate Thoughts of a Man, for the Exerciſe oi 
is own Underſtanding in his Study, never ſhewed 

to any, nor applied to any particular Caſe, could 
not fall under the Statute 25 Edw. III. which takes 


- Cognizance of no ſuch Matters, and could not by 


Conſtruction be brought under it, ſuch Matters 
being thereby reſerved to the Parliament, as is 


declared in the Proviſo, which he deſired might 


be read, but was refuſed. 
Eight' or nine important Points of Law did 


| hereupon atiſe; upon which your Petitioner, 


knowing his Weakneſs, did deſire his Council 
might be heard, or reſerved to be found ſpecially z 
but all was over-ruled by the Violence of the Lord 
Chief Juſtice, and your Petitioner ſo frequently 
interrupted, that the whole Method of his De- 
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fence was broken, and he not ſuffered to ſay the 
tenth Part of what he could have alledged in his 
own Defence; ſo the Jury was hurried into a 
Verdict which they did not underſtand. 


Now foraſmuch as no Man that is oppreſſed in 
England can have any Relief, unleſs it be from 
your Majeſty 3 5 

Your Petitioner humbly prays, That, the 
Premiſſes conſidered, your Majeſty would 
be pleaſed to admit him into your Pre- 
ſence ; and if he doth not ſhew that it is 
for your Majeſty's Honour and Intereſt 
to preſerve him from the ſaid Oppreſſion, 
he will not complain, though be be left to 
be dgſtroyed. | 


NUMBER XXV. 


A Copy of the Paper delivered to the Lord Keeper North, the 
Lord Chief Fuſtice Jeffreys, and Mr. Attorney-General, by 
the Lady Armſtrong, on the Behalf of her Huſband Sir 


Thomas Armſtrong. * 


My Lord, 

Am informed, That by the Common Law 
I of England, any Man that was outlawed in 

Felony, or Treaſon, might bring a Writ of 
Error to reverſe his Outlawry ; which was to be 
granted ex Debito Juſticie : Though it may be, 
the Manner of ſuing for ſuch a Writ of Error to 
the King might be by way of Petition (as in a 
Petition or Remonſtranct de Droit for Lands, Sc.) 
And ſo it was reſolved in Ninian Melvin's Caſe, 
Co. 4 Inſt. 215. 

Next, by the Common Law, If any Man were 
in England at the Time of the Exigent awarded, 
and went out of the Realm after that, and before 
the Outlawry pronounced, he could never aſſign 
that for Error, That he was beyond Sea at the 
Time of the Pronouncing of the Outlawry ; and 
the Reaſon is, Becauſe he was here at the Time 
of the Awarding of the Exigent, and might rea- 
ſonably have Notice of it. | 

On the other ſide, If any were out of England 
during the whole Proceſs and Pronunciation of 
the Outlawry, it was never yet a Doubt but that 
was an Error, and might be aſſigned for Error, 
either by the Party or his Heir, at the Com- 
mon Law, and ſo continues to this Day; and 
was, not long ſince, adjudged in O' Kerney's Caſe 
the Iriſhman, who came in about two Years after 
the Outlawry. 

Then comes the Statute of 5 & 6 Edw. VI. 
cap. 11. and enlarges the Law for the Benefit of 
the outlawed Perſon, and gives him Liberty to 
aſſign for Error, That he was beyond Sea at the 


* This ſhould be read after his Trial in Vol. 3. Pag. 897. 


Time of the Outlawry pronounced ; which he 
could not do by Common Law, before the 
Statute ;z and ſo continues. 

Then- comes the Proviſo, and ſays, That he 
muſt come in within a Year, and render himſelf, to 
be entitled to the Benefit of that Act; which was 
to aſſign for Error, That he was beyond Sea at the 
Time of the Outlawry pronounced. | 

So that, my Lord, upon this ſhort State of the 
Law, and my Huſband's Caſe, he being beyond 
Sea all the Time of the Proceſs, and at the Time 
of the Outlawry pronounced, it is conceived he is 
well entitled to aſſign this for Error, at the Com- 
mon Law, without any Aid of the Statute, 
tho* the Proviſo in that Statute ſhould: be ruled 
againſt him ; which (with Submiſſion) is the Opi- 
nion of many Learned Perſons in the Law, That 
he is within the Intent and Meaning of that Pro- 
viſo, for many Reaſons too long to trouble your 
Lordſhip with now. 

Therefore I do hope that this Caſe of my Huſ- 
band's, being the firſt Caſe that any Man was 
executed upon an Outlawry (that did not deſire 
it +) may have that Weight with your Lordſhi 
that it deſerves : And do hope that your Lond. 
ſhip will ſo adviſe the King in Matter of Law 
(whoſe Council you are) that my Huſband may 
have a Writ of Error granted him, and Council 
aſſigned him, to argue theſe Points, as by the 
Law has been allowed to Criminals in Capital 
Caſes, with whatſoever elſe ſhall appear upon the 
Record of Outlawry produced, which as yet my 
Huſband, or any for him, never ſaw. 


+ Helloway, a little before, being in the ſame Condition, refuſed a Trial; and fo was executed upon the Outlawry. 


A Copy 
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A Copy of the Paper delivered by Sir THOMAS 
ARMSTRONG #0 the Sheriff, * © 


Thank Almighty God, though I have had 

but a ſhort Time allowed me, I find myſelf 
prepared for Death, and my Thoughts ſer on 
another World; and I truſt in God's Mercy, I 
am well weaned from ſetting my Heart on this: 
Yet I cannot but give ſo much of my little Time, 
to ſet down in Writing my Anſwers to ſome 
Calumaies raiſed ſince my cloſe Impriſonment, 
as well as what Mr. Attorney accuſed me of at 
the Bar. I was told, a very great Perſon ſaid I 
was a Spy of Cromwel's. I was ſent from Eng- 
land by the beſt and conſiderableſt Friends the 
King had then, with Bills of Exchange, and 
Letters of very great Importance, to his Majeſty 
at Bruſſels; 1 appeal to his Majeſty if I delivered 
them not ſafe, and his Anſwer to them, when I re- 
turned : Which I had not been above Six Days but 
I was clapped up a cloſe Priſoner in the Gatebouſe, 
and in extreme Danger of my Life, for that Jour- 
ney. Before this, I had been a Year in Lambeth- 
Heuſe a Priſoner; and after a Priſoner in the 
Tewer, when the Uſurper died, and near ſtarving 
in every one of them : Very ill Treatments for a 
Spy and a Penſioner! My Lord of Oxford, and 
many others of Quality, will, I think, teſtify in 
Innocence in this Point. 1 proteſt before God, 
was never a Spy or Penſioner to Cromwell, or 
any other Man. On Saturday laſt I was brought 
down to the King's-Bench Bar, on an Outlawry 
of High Treaſon: I was aſked what I had to 
ſay for myſelf,” that Judgment of Death ſhould 
not- paſs? I anſwered, That I was beyond Sea 
when the Outlawry came out; I thought the 
Law allowed a Writ of Error to reverſe it; l 
prayed. I might be allowed a Trial for my Life, 
according to the Laws of the Land; I urged the 
Statute of Edw. VI. which was expreſs for it: 
but it ſignified nothing; I was condemned, and 
made a Precedent ; though Mr. Holloway a little 
before had it offered him. I cannot but think all 
the World will conclude my Caſe very different : 
And why was it refuſed me? Mr. Attorney ac- 
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cuſed me there for being one of thoſe that were 
to kill the King as ſoon as he came back from 
Newmarket after the Fire. I take God to Wit⸗ 
nels, 1 never was in any Deſign to take away the 
King's Liſe; neither had any Man the Impu- 
dence to propoſe ſo baſe and barbarous a thing 
to me; neither was I ever in any Deſign to alter 
the Government of England. What 1 am accu- 
ſed of, I know no otherwiſe than by Reports, 
and Prints; which I take to be uncertain : So 
that it cannot be expected I ſhould make parti- 
cular Anſwers to them. If I had been tried, I 
could have proved my Lord Howard's baſe Re- 
flections upon me to be a notorious Falſhood 
for there were at leaſt ten Gentlemen, beſides all 
the Servants in the Houſe, can prove I dined 
there that Day. 


I have lived, and now die, of the Reformed 
Religion, a true and ſincere Proteſtant, and in 
the Communion of the Church of England. I 
have found the great Comfort of the Love and 
Mercy of God, in and through my Bleſſed Re- 
deemer, in whom I only truſt; and I do verily 
hope 1 am going to pattake of that Fulneſs of 
Joy which I believe is in his Preſence; the Hopes 
whereof do infinitely pleaſe me. I thank God, 
I have no Repining at my Heart for the Condi- 
tion my Sins have moſt deſervedly brought me 
to; I have deſerved much worſe at the Hands of 
God: So that I chearfully ſubmit to this Puniſh- 
ment, as being taken off but a ſmall time ſooner. 
I do freely forgive all the World ; even thoſe 
concerned in taking away my Life. As for the 
Sentence of Death paſſed upon me, I cannot but 
think it a very hard one; being denied the Law 
of the Land, as | think. To conclude; As I 
never had any Deſign againſt the King's Life, or 
the Life of any Man; ſo I was never in any De- 
ſign to alter the Government. I die in Charity 
with all the World; and therefore I heartily pray 
God to bleſs the Church of Chriſt every where, 
theſe poor Nations, and the King's Majeſty ; and 
| heartily commend my Soul to God's infinite 
Mercy, through my. Bleſſed Saviour Jeſus Chriſt. 


From a MS. belonging to the late Mr. Grainger of the India-Houſe. Sir Thomas's Speech being printed from a very 
= Copy in the State Trials, Vol. 3. Pag. 898. it was thought proper to inſert this, being printed from an authen- 
tick M8. 
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NUMBER XXVI. 


An Act 


Anno 19 Gul'& e 
. : 


for annulling and making void 
the Attainder of William Ruſſell, E; 


commonly called Lord Ruſſell.“ 


FT HEREAS William Ruſſell, Eſq; com- 


monly called Lord Ruſſell, eldeſt Son of 


the Right Honourable William Earl of 
Bedford, in the Month of July, in the five and 
thirtieth Year of the Reign of our late Sovereign 
Lord King Charles the Second, at a Seſſions 
® The Reverſal of Lord 
Rasen Trial, in Vol. 3, 


of Goal Delivery, holden at the Old-Bailey, 
London, was, by undue and illegal Returne 
of Jurors, haveing been refuſed his lawfull 
Challenge to the ſaid Jurors, for want of Free- 
hold, and by partiall and unjuſt Conſtructions of 
Law, wrongfully convicted, attainted, and exe- 


RuſePs Attainder (as alſo that of Col. Sidney, and Mr, CorniG) ſheuld be read after Lord 


cuted 
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47 
cuted for High Treaſon: May it therefore pleaſe 
your moſt excellent Majeſtyes, at the humble Pe- 
tition of the ſaid Earl of Bedſord, and the Right 
Honourable the Lady Rachel! Ruſſell, Relict of 
the ſaid Lord Ruſſell, That it be declared and 
enacted by the Authority of this preſent Parlia- 
ment; and be it enacted by the King and Queen's 
moſt Excellent Majeſties, by and with the Advice 
and Conſent of the Lords Spiritual and Tempo- 
tal, and Commons, in this preſent Parliament 
aſſembled, and by Authority of the ſame, That 
the ſaid Conviction, Judgment, and Attainder, 
of the ſaid William Ruſſell, commonly called Lord 
' Ruſſell, be, and are hereby repealed, reverſed, 
made and declared null and void, to all Intents, 
Conſtructions, and Purpoſes whatſoever, as if no 
ſuch Conviction, Judgment, or Attainder, had 
ever been had, or made: And that no Corrup- 
tion of Blood, or other Penalty, or Forfeiture of 
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Honours, Dignities, Lands, Hereditaments, 
Goods, or Chattels, be by the ſaid Conviction or 
Attainder incurred; any Law, Uſage, or Cu- 
ſtom, to the contrary notwithſtanding. And 
to the End that Right be done to the Memory 
of the deceaſed Lord Ruſſell aforeſaid, Be it 
further enacted, That all Records and Proceed- 
ings relateing to the ſaid Attainder, be wholl 
cancelled, and taken off the File, or otherwiſe 
defaced and obliterated, to the Intent the ſame 
may not be vilible in after Ages: And that at 
the next Seſſions of Goal Delivery, to be hold- 
en for the City of London, the ſaid Records and 
Proceedings. ſhall be brought into the Court, 
and then and there taken off from the File, and 
cancelled. 


William Cowper, Cler. Parliamentor 
(Exam,) 


NUMBER XXVII. 


Anno 19 Gul' & Mariz. 
Noe. XXIV. 


HERE AS Agernoon Sydney, Eſquire, 

in the Term of St. Michael, in the five 
and thirtieth Year of the Reign of our 

late Savereign Lord King Charles the Second, 
in the Court of King*s-Bench at Weſtminſter, by 
Means of an illegal Return of Jurors, and by 
Denial of his lawful Challenges to divers of 
them, for want of Freehold, and without ſuffici- 
ent legal Evidence of any Treaſons committed 
by him; there being at that Time produced a 
Paper found in the Cloſer of the faid Algernoon, 
ſuppoſed to be his Hand- Writing, which was 
not proved, by the Teſtimony of any one Wit- 
neſs, to be written by him, but the Jury was 
directed to believe it by comparing it with other 
Writings of the ſaid Algernoon; and beſides 
that Paper ſo produced, there was but one Wit- 
neſs to prove any Matter againſt the ſaid Alger- 
xo0n; and by a partial and unjuſt Conſtruction 
of the Statute, declaring what was his Treaſon, 
was moſt unjuſtly and wrongfully convicted and 
attainted, and afterwards executed for High 
Treaſon : May it therefore pleaſe your moſt ex- 
cellent Majeſties, at the humble Petition and 
Requeſt of the Right Honourable Phillip Earl 
of Leiceſter, Brother and Heir of the ſaid A- 
gernoon Sydney, and of the Right Honourable 
Henry Viſcount Sydney, of Sheppy, in the County 
of Kent, the other Brother of che ſaid Algernoon, 
That it be declared and enacted, and be it 
enacted by the King's and Queene's moſt excel- 
lent Majeſties, by and with the Advice and Con- 


An AT for annulling and making void 
the Attainder of Algernoon Sydney, 
E/q; T 


ſent of the Lords Spiritual and Temporal, and 
Commons, in this preſent Parliament aſſembled, 
and by the Authority of the ſame, That the ſaid 
Conviction, Judgment, and Attainder of the 
ſaid Algernoon Sydney, be, and are repealed, 
reverſed, made and declared null and void, to 
all Intents, Conſtructions, and Purpoſes what- 


foever, and as if no ſuch Conviction, Judge- 


ment, or Attainder, had ever been had or given: 
And that no Corruption of Blood, or other 
Penalty, or Forfeiture of Honours, Dignities, 
Goods, Chattels, Lands, Tenements, or Here- 
ditaments, be by the ſaid Conviction and At- 
tainder incurred; any Law, Uſage, or Cuſtom, 
to the contrary notwithſtanding. And to -the 
End that Right be done to the Memory of the 
ſaid Algernoon Sydney, deceaſed, Be it further 
enacted, That all Records and Proceedings re- 
lating to the faid Artainder, be wholly cancelled, 
and taken off the Fyle, or otherwiſe defaced and 
oblitterated ; to the Intent that the ſame may 
not be viſible in after Ages: And that the Re- 
cords and Proceedings of and to the ſaid Con- 
viction, Judgment, and Attainder, in the ſaid 
Court of King's-Bench now remaining, ſhall, and 
be forthwith brought into the ſaid Court, this 
reſent Eaſter Term, and then and there taken off 
rom the Fyle and cancelled. | 


William Cowper, Cler' Parliamentor-, 
(Exam.) | 


- _ + This AQ, which is referr'd to in Layer's Trial, Vol. 6. Pag. 277, 279, Ec. ſhould be read after Col. Sydney's Trial, 
in Vol. 3. ; 
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NUMBER XXVII.. 


At a Parliament begun and holden at Weſtminſter, the 224 of 


January, primo Gulielmi & Mariæ Regis & Reginæ, 1688. 


Numb. 39. | 


An AF for Reverſing the Artainder of Henry Corniſh, E/y ; late Alderman 
of the City of London. * | 


HEREAS Henry Corniſh, Eſq; late 

Alderman of the City of London, was 

indicted of High Treaſon, upon Pre- 
tence, That knowing Fames late Duke of Mon- 
mouth, William Ruſſell, Eſq; and Sir Thomas Arm- 
ſirong, to be Traitors, and to have conſpired the 
Peath of the late King Charles the Second, pro- 
miſed to be aſſiſting to them in ſuch Treaſons, to 
bring them to Effect; and being thereupon ar- 
raign'd at the Seſſions-Houſe in the Old- Bailey, 
the 19th Day of O#eber, Anno Dom. 1685, altho' 
he was committed for the ſaid pretended Treaſon 
but the 13th of the, ſame October, and had No- 
tice of his Trial the 17th of the ſame OZober, 
and was kept cloſe Priſoner from the Time of. 
his Commitment to the Time of his Trial, and 
could not poſſibly therefore prepare himſelf for 
his Defence, neither would the Court, which 
tried him, give him any longer Time to prepare 
himſelf for his Trial, altho* he very much preſs'd 
for longer Time, having a material Witneſs to 
ſend for, who was not then in Town, and was 
above 140 Miles off: And having pleaded Not 
Guilty to the Indictment, he was preſently tried 
and convicted on the ſingle Evidence of Col. 
Rumſey, who ſwore the Priſoner was in the 
Room, at one Mr. Sheppard's Houſe, in Com- 
pany of the Duke of Monmouth, the Lord Ruſ- 
fell, the Lord Grey, Sir Thomas Armſtrong, Mr. 
Ferguſon, Mr. Sheppard, and the Witneſs, when 
a Paper was read, the Contents whereof are a 
Complaint of the Miſgovernment of King 
Charles the Second, and declaring for Liberty 
of Conſcience, and that all thoſe who would aſ- 
ſiſt in that Inſurrection, that had Lands of the 
Church, or of the King's, in the late Wars, 
ſhould have them reſtored ; to which Paper, as 
the Witneſs ſwore, the Priſoner expreſs'd his 
Liking : Whereas the ſaid Rumſey own'd, when 
he gave his Evidence, that he did not hear all 
the Paper read, nor did take great Notice of it, 
and therefore was not a competent Witneſs of 


Vol. VIII. 


* To be read after Mr. Cornif#'s Trial, in Vol. 3. 


the Contents of the Paper. And whereas the aid. 


Col. Rumſey had, in the Lord RuſſelPs Trial, 
expreſsly ſworn that he was not in the Room 


when the ſaid pretended Paper was read: And 


whereas Col. Rumſey, in the ſame Lord Ruſſell's 
Trial, expreſsly mentions the Names of all the 
Perſons in the ſaid Room, in the ſaid Mr. Shep- 
pard's Houſe, whereof the ſaid Henry Corniſh was 
none: And whereas Mr. Sheppard, whom Rum- 
fey, in his Evidence, own'd to be in the Room 
when the ſaid pretended Paper was read, ex- 
preſsly teſtified, That the ſaid Henry Corniſh 
was not in the Room at the Time of the reading 
the ſaid pretended Paper. For all which Reaſons, 
at the humble Petition and Requeſt of Elizabeth 
Corniſh, Widow and Relict, and Henry Corniſh, 
eldeſt Son of the ſaid Henry Corniſh; Be it 
Enacted by the King and Queen's moſt Excel- 
lent Majeſties, and by and with the Advice and 
Conſent of the Lable 

and Commons, in this preſent Parliament aſ- 
ſembled, and by the Authority of the ſame, That 
the Conviction and Attainder of the ſaid Henry 
Corniſh, deceaſed, for High Treaſon, be hereby 


reverſed, annull'd, and made void, to all Intents 


and Purpoſes whatſoever. And to the End 
that Right be done to the Memory of the de- 
ceaſed Henry Corniſh aforeſaid, Be it further 
Enacted, That all Records and Proceedings re- 
lating to the ſaid Attainder, be wholly cancell'd, 
and taken off the File, or otherwiſe defaced and 
oblitterated, to the Intent the ſame may not be 
viſible in After-Ages; and that at the next Seſ- 


ſions of Goal-Delivery, to be holden after the 


Feaſt of St. Michael next, for the City of Lon- 
don, the ſaid Records and Proceedings ſhall be 
brought into the Court, and then and Neve taken 
off from the File and cancell'd. 


Copia Vera. | 
Jo. Brown, Cleric. Parliament. 
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NUMBER XXIX. 


Soon after the Revolution, Titus Oarzs delivered the following PETITION, 


To the Right Honourable the Lords Spiritual and Temporal, 


and to the Honourable the Knights, Citizens, and Burgeſſes, 
in this preſent Parliament aſſembled; The Humble Petition 


of Titus Oates, D. D.“ 


Maſt humbly ſheweth, 

{9 HAT your Petitioner, in the Year 1678, 
diſcovered a horrid Popiſh Conſpiracy 

for the Deſtruction of the late King 
Charles 11. his preſent Majeſty, and the Proteſtant 
Religion within theſe Kingdoms; and proved it 
fo fully, that ſeveral Parliaments, and Courts of 
Juſtice, before whom he gave his Teſtimony, 
declared their Belief of it by publick Votes, and 
the Condemnation of ſeveral of the Conſpirators. 
For which Reaſon, and becauſe your Petitioner 
would not be terrified by their Threats, nor ſe- 
duced by their Promiſes of great Rewards (with 
both which Temptations they often aſſaulted 
him) to deſiſt in his Diſcovery, the Jeſuits and 
Papiſts purſued him with an implacable Malice, 
and endeavoured to take away his Fame and Life, 
by ſuborning Witneſſes to accuſe him of Capital 
Crimes: But being defeated in that villanous 
Attempt, they firſt procured King Charles II. 
to withdraw that Protection and Subſiſtence his 
Majeſty had, at the Requeſt of ſeveral Parlia- 
ments, allowed to your Petitioner z and then in- 
ſtigated his Royal Highneſs the Duke of York to 
proſecute your Petitioner in an Action of Scanda- 
lum magnatum, for ſpeaking this notorious Truth, 
That he the ſaid Duke of Zork was reconciled to 
the Church of Rome; and that it is High 
Treaſon” to be ſo reconciled : wherein a Verdict 
and Judgment for One hundred thouſand Pounds 
Damages were obtained againſt your Petitioner ; 
and yoer Petitioner was committed to the King'*s- 
Bench Priſon. 

After this the ſame Popiſh Party obtained 
Leave from King Charles Il. to prefer two ſeve- 
ral indictments againſt your Petitioner, for two 

retended Perjuries in his Evidence concerning 
the ſaid Conſpiracy z; which they brought on to 
Trial in the Reign of _ IT. And your 
Petitioner was, upon the Evidence of thoſe very 
Witneſſes who had confronted him in three for- 


mer Trials, and were diſbelieved, and through 


the partial Behaviour of the Chief Juſtice Jeffreys, 
in b:ow-beating his Witneſſes, and miſleading 
the Juries, convicted of the ſaid pretended Per- 


Juries, and received this inhuman and unparal- 
lePd Sentence following; viz. To pay Two thou- 
ſand Marks to the King; to be diveſted of his Ca- 
nonical Habit ; to be brought into Weſtminſter-Hall 
with a Paper upon his Head, with this Inſcription, 
* Titus Oates convicted upon full Evidence of two 
„ borrid Perjuries;“ to ſiand in and upon the 
Pillory two ſeveral Days for the Space of an Hour; 
to be whipped by the common Hangman from Ald- 
gate /0 Newgate on Wedneſday, and io be whip- 
ped. again on the Friday following from Newgate 
to Tyburn ; to ſtand in and upon the Pillory froe 
times in every Year of his Liſe; and to remain a 
Priſoner during his Life. Which Sentence, being 
intended, as your Petitioner hath juſt Reaſon to 
believe, to murder him, was accordingly execu- 
ted with all the Circumſtances of Barbarity; he 
having ſuffered ſome thouſands of Stripes, where- 
by he was put to unſpeakable Tortures, and lay 
ten Weeks under the Surgeons Hands. Neither 
did their Cruelty ceaſe here ; but, becauſe your 
Petitioner, by God's Mercy miraculouſly ſup- 
porting him (and the extraordinary Skill of a 
Judicious Surgeon) outlived that bloody Uſage, 
ſome of them afterwards got into your Petitio- 
ner's Chamber whilſt he was weak in his Bed, and 


attempted to | or off the Plaiſters applied to cure 


his Back, and threatened to deſtroy him : And 
that nothing within their Power or Malice might 
be wanting to complete your Petitioner's Miſery, 
they procured him to be loaded with Irons of 
exceſſive Weight for a whole Year, without 

Intermiſſion, even when his Legs were ſwollen 
with the Gout; and to be ſhut up in the Dun- 
geon, or Hole of the Priſon z whereby he be- 
came impaired in his Limbs, and contracted 
Convulſion Fits, and other Diſtempers, to the 
great Hazard of his Life. All which illegal Pro- 
ceedings, and barbarous Inhumanities, your Pe- 
titioner humbly conceives were not only intended 
as a Revenge upon him, but likewiſe to caſt a 
Reproach upon the Wiſdom and Honour of four 
ſucceſſive Parliaments, who had given him Cre- 
dit, and upon the publick Juſtice of the Nation. 
And your Petitioner humbly hopes that, ſince the 


To be read after Oates's Trials, in Vol. 3 & 4. 


Papiſts 


A 


Papiſts themſelves have verified and confirmed 
his Evidence, by their late open and avowed 
Violations of our Religion, Laws and Liberties, 
this Honourable Houſe will vindicate the Pro- 
ceedings of former Parliaments, and diſcharge 
your Petitioner from thoſe arbitrary and ſcan- 
dalous Judgments, and the unjuſt Impriſonment 
he lies under. 


Your Petitioner doth therefore moſt humbly 
beſeech your Lordſhips and your ' Honours, to 
take this deplorable Caſe into your generous 
and tender Conſideration, and to give him 
ſuch Redreſs therein, as your Lordſhips and 
your Honours great Wiſdom, Juſtice, and 
Goodneſs ſhall ſeem meet. . 


And your Petitioner ſhall ever pray, &c. 


In the Houſe of Peers, on the Vote for affirming the 
Judgment againſt Titus OaTes, 


Die Sabbati 25 Maij, 1689, 


E diſſent, for theſe Reaſons. 

1. For that the King's-Bench, being a 
Temporal Court, made it Part of the Judgment, 
That Titus Oates, being a Clerk, ſhould for his 
ſaid Petjuries be diveſted of his Canonical and 
Prieſtly Habit, and ſo continue diveſted all his 
Life ; which is a Matter wholly out of their 
Power, belonging to the Eccleſiaſtical Courts 
only. 

-4 For that the ſaid Judgments are barbarouſly 
inhuman and unchriſtian z and there is no Prece- 
dent to warrant the Puniſhments of Whipping and 
Committing to Priſon for Life, for the Crime of 
; Perjury z which yet was but one Part of the 
Puniſhments that were inflifted upon him. 

3. For that the particular Matters upon which 
theſe Indictments were founded, were the Points 
objected againſt Mr. Titus Oates his Teftimony, 
in ſeveral of the Trials in which he was allowed 
to be a good and credible Witneſs, though teſti- 
fied againſt him by moſt of the ſame Perſons who 
witneſſed againft him upon theſe two Indict- 
ments. | . 

4. For that this will be an Encouragement 
and Allowance for giving the like barbarous, 
illegal and cruel Judgments hereafrer, unleſs this 
be reverſed. | 

5. Becauſe Sir John Holt, Sir Henry Pollexfen, 
the two Chief Juſtices, and Sir Robert Atkins, 
Chief Baron, with fix Judges more (being all 
that were then preſent) for theſe and many other 
Reaſons, did before us ſolemnly deliver their 
Opinions, and unanimouſly declare, That the 
faid Judgments-were contrary to Law and ancient 
Practices; and therefore erroneous, and ought 
to be reverſed. | | 

6, Becauſe it is contrary to the Declaration 
of the twelfth of February laſt, which was ordered 
by the Lords Spiritual and 1 and Com- 
mons then aſſembled, and by their Declaration 
engroſſed in Parliament, and enrolled among the 
Records in-Parliament, and recorded in Chancery, 
it: does appear, that exceſſive Bails ought not to 


* 


be required, nor exceſſive Fines impoſed, nor 
cruel and unuſual Puniſhments inflicted. 


Bolton, Vaughan, Oxford, 
Macclesfield, Stamford, Bath, © 

J. Bridzwater, Gray, R. Eure, 
Bolingbroke, Cornwallis, P. Wharton. 


Herbert, 


Biſhop Kennet, in his Complete Hiſtory of Eng- 
land, Vol. III. ſays, On May the thirty- 
* firſt the Houſe of Lords having heard the 
Opinion of all the Judges concerning the Ille- 
„ gality of two Judgments given againſt Titus 
*© Oates, upon the Point of Perjury, for which 
* he had brought his Writs of Error ; the 
« Houſe had this main Queſtion propoſed, Mbe- 
„ ther the ſaid two Judgments ſhould be reverſed ? 
« Which being refolved in the Negative, and 
the ſaid Judgments confirmed, thirteen Lords 
« entered their Diſſents,“ for the before men- 
tioned Reaſons, ©* This Proteſtation (ſays. the 
* Biſhop) worked ſo powerfully in the Houſe of 
Lords, that the following Day their Lord- 
„ ſhips, after hearing Council at the Bar, to 
argue the Errors alligned by Oates, did order 
% and adjudge, That the Judgment given againſt 


the ſaid Oates ſhould be reverſed : And Leave 


was given for the bringing in a Bill for the 
&« ſecuring Perſons hereafter from the Prejudice 
© hich might come from bis Teſtimony. A Bill 
of Reverſal paſſed the Lower Houſe : And 
* upon a ſecond Reading in the Upper, there 
« were ſeveral Amendments made, and a Proviſo 
“ inſerted, whereby it was declared, That until 
« the Matters for which Titus Oates was com- 
emitted for Perjury, were heard and determined in 
« Parliament, the ſaid Oates ſhould not be recei- 
„ ved in any Court or Cauſe whatſoever to be a 


* Witneſs. Againſt which Proviſo and Amend- + 


ments a Proteſtation was entered, by the Earls 
& of Oxford, Suffolk, Monmouth, Mountagu, Mac- 
e clesfield, Bedford, Stamford, and Suſſex, and 
the Lords Newport, Berkley, Cornwallis, Paget, 
« and Herbert, When the Bill was fent back 
„ to the Commons, they diſagreed to the Amend- 
e ments: Upon which a memorable Conference 
„began between the Two Houſes, on July the 
« twenty-ninth ; which occaſioned great Heats, 
te that might have riſen into greater Flames, if 
e the Parliament had not been ſuddenly adjourn- 
« ed. And all that Oates was able to obtain in 
e this Seſſion was only, on June the ſixth, an 
« Addreſs from the Lords, at the Commons 
« Deſire, requeſting his Majeſty, That whereas 
« Titus Oates, Clerk, had already received à ſe- 
« vere Puniſhment, for the Perjury whereof be 
« had been formerly convified; and ſome of 
« the ſaid Puniſhments would flill be continued 
* upon him, unleſs they ſhould be remitted 

« His Majeſty; His Majeſty would be graciou 
« pleaſed to grant His Pardon to the ſaid Oates. 
« The King , readily complied with the Lords 
e Defire : And moreover, as ſoon as, by their 
« Lordſhips Order, Oates was diſcharged from his 
« Confinement, His Majeſty received him into his 
« Protection, and allowed him a conſiderable 
« Penſion ; which occaſioned various Reflexions,” 
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NUMBER XXX. 


Committee of the Houſe of 


were the Adviſers and Proſecutors of 


Informations and Examinations, taken upon Oath before a 
Lords, appointed to inſpect who 


the Murders of the © 


Lord Ruſſel, Colonel Sidney, Sir Thomas Armſtrong, M.. 


Corniſh, and others; whereof 


a Report was made by the 


Right Honourable the Earl of Stamford, upon the twentieth 


Day of December, 1689. 


| R. Jobn Phelps, Mr. Thomas Morris, 

M Mr. Peter Hagar, Mr. Robert Bates, 

Mr. Richard Haly, Mr. Horneby, and 
Mr. Criſpe Grang (all Perſons of good Value, and 
unſpotted Reputation) being examined upon Oath 
in relation to 7e/iah Keeling, depoſed in Subſtance 
as follows; viz. 

That Keeling, three or four Days or a Week 
before his Diſcovery of the Presbyterian Plot, 
came into their Company at the Fleece Tavern in 
Cornbill; ,where he appearing to be much diſ- 
turbed and confuſed, one of their Company 
enquired of him why he ſeemed to be ſo diſor- 
dered; to which he anſwered, That he lay under 
a great Temptation; for he was ſent to by the 
Lords in the Tower; and ſome Gentleman that 
came to him from them told him, his own Party 
had diſobliged him, and he had now an Oppor- 
tunity to be revenged of them; that he could 
not be inſenſible of ſome Perſons that deſigned 
againſt the Government; and that if he would 
diſcover, he might make himſelf and his Family; 
that he had great Proffers of Money, and a 
Place of a Hundred Pounds per Annum ; and 
might go in a Coach and ſix Horſes to Windſor : 
And that he was to meet thoſe who treated with 
him again that Night, at the Bull- Head Tavern 
near the Tower. | 

That upon Keeling's talking at this Rate, one 
of the Company aſk'd him, why he troubled them 
with this Diſcourſe ; and told him, if he knew 
any thing againſt the Government, he ought to 
diſcover it; but if he knew nothing, he would 
do well to keep out of ſuch Temptations, and 


not go to the Meeting appointed: But he ſaid 


he would go, becauſe he had promiſed them in 
the Morning that he would meet them again ; but 
declared that he knew nothing; and ſaid that he 
acquainted them with it, becauſe if he ſhould be 
prevailed upon, by Temptation of Money, to 
witneſs any thing, they ſhould be able to witneſs 


- againſt him, that he had declared that he knew 


nothing in Agitation againſt the Government; 
and that they ſhould teſtify, ' that he was the 


To be read after their Trials, in Vol. 3. 


greateſt Rogue and Villain living, if he ſhould 
ſwear againſt any Man. 


Mr. Phelps (in particular) depoſed, That he 
attended to have teſtified this at my Lord Ruſſe/s 
Trial, but was not aſked to come in at any other 
of the Trials, and durſt not appear unleſs defired ; 
that he remembers not whether or no he knew of 
Walcot's Trial before it was over; but that he knew 
not that Keeling was a Witneſs againſt him till 
after the Trial was over. 


Mr. Morris depoſed, That he knew not that 
Keeling was a Diſcoverer of a Plot till after Mal- 
cot's Trial; but believes he acquainted Sir Will. 
Pulteney what he heard Keeling ſay before the 
Lord Rufſes Trial, and alſo told it to Mr. 
Stevens; whereupon he was ſubpcena'd to that 
Trial, and went ; but the Trial was not till three 
or four Days after the Time he was directed to 
attend; that a ſecond Subpœna came the Night 


before the Trial, but he being from home did not 


receive it till after the Trial. 


Mr. Hagar depoſed, That he thinks he knew 
Keeling was a Witneſs againſt Captain Malcot, but 
did not then offer himſelf to be a Witneſs, becauſe 
Times were ſo difficult ; but when he heard of my 
Lord RuſſePs Trial, he acquainted his Lordſhip's 
Servant with what he has now ſworn, and that he 
attended at the Trial, but Keeling was no Witneſs. 


Mr. Bates depoſed, That he believes he told 
what he hath now ſworn about Keeling's Declara- 
tion at the Fleece Tavern to twenty Perſons, be- 
fore the Lord Ruſſel's Trial; and that he heard 
Keeling ſay, in the Amſterdam Coffee-houſe, It is 
reported that I have diſcovered a Plot of the Duke of 
Monmouth, my Lord Ruſſel, and others ; but I know 
nothing of it, and am innocent, and falſiy accuſed. 


Mr. Haly depoſed, That he remembers not that 


he ſpoke of what he has now ſworn to any Perſon ; 
for Times were ſuch, he was afraid to ſpeak of it. 
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Jobn Keeling depoſed, That 72a Keeling, 
his Brother (who gave his firſt Information upon 
Oath to Sir Leoline Fentins, upon the twelfth. of 
June, 1683.) came to him the next Day, and 
called him out, and carried him into the Com- 
pany of Goodenough, at the Dolphin Tavern ; 
where they talked of taking off the Blackbird 
and the Goldſmith (meaning the King and the 
Duke :) That the Company being parted, he the 
ſaid John Keeling told his Brother, that he did not 
underſtand that Gibberiſh, and therefore would 
not be concerned. 

That his Brother then carried him to one Mr. 
Peckham, at the Fleece Tavern in Southwark, where 
Peckhamencouraged him, and told him, if he would 
be a Witneſs, he ſhould be well rewarded : Then 
he carried him to two Gentlemen (whom he knew 
not) to the Flanders Coffee-houſe ; who encou- 
raged him, and would have had him to a Dinner, 
but he declined it. | 

That then his Brother told him, he muſt go 
with him to Secretary Jenkins, to give Infor- 
mation of what he had heard; to which he ſhew- 
ing Averſion, his Brother told him, he muſt go 
thither or to Newgate; and ſo he was compelled 
to comply. 

That he gave Notice to Mr. Tory (his Brother's 
Maſter) how his Brother had trapanned him, and 
made him to ſwear ; and that he acquainted Mr. 
Jones therewith, and deſired him to give Notice 
to the Perſons accuſed. 

That he did not believe the Plot till he ſaw 
the Proclamation, and underſtood that Lee the 
Dyer came in for a Witneſs ; that his Brother had 
Five Hundred Pounds of the King, and broughr 
it to a Coffee-houſe. 

That he the ſaid Zobn Keeling was ſubpœna'd to 
be a Witneſs againſt the Lord Ruſſel, and was 

ſworn to give Evidence to the Grand Jury; but 
was not examined, 


Mr. Nathaniel Wade depoſed, That Jofiab Kee- 
ling accuſed him of being in the Rye-houſe Plot 
though he had never been above twice in his 
Company : That, at the Salutation Tavern in 
Lombard-Sireet, he heard Keeling ſpeak very extra- 
vagantly, and ſay he would do ſome briſk thing; 
and that thereupon Mr. Nelthorpe ſaid, I prithee be 
not mad: And that preſently after Mr, Wade heard 
his own Name in a Proclamation. 


Mr. Jobn Tiſard depoſed, That at my Lord 
RuſſePs Trial four Gentlemen told him, that 
Keeling (who was to have been the firſt Evidence 
againſt his Lordſhip) had confeſſed that he was 
to meet ſome Gentlemen at a Tavern, who were 
to give him Inſtructions what to ſwear ; but he 
ſaid, when he had received the Inſtructions, h 
would make a Diſcovery. 

That, however, Keeling was not produced 
againſt my Lord; and he believes the Reaſon 
was, Becauſe ſome were apprized of the Defence 
which his Lordſhip would have made againſt his 
Evidence. 


Mr. Nathaniel Gael depoſed, That by the Per- 
ſuaſion of Keeling's Mother, he procured a Hun- 
dred Pounds to be lent to him by Mr. Wolfe, a 
Merchant, to ſupply his Neceſſities; which Kee- 
ling repaid three Months. after ; which was after 
he was an Evidence, | 

Vor. VIII. 


Jaſſab Keeling being examined, declared, That 
he remembers not that he was in an Agony or 
Trouble at the Fleece Tavern; or that he told 
the Company there, he was to meet any Perſons 
concerning the Diſcovery of a Plot; or that he 
was promiſed a Groat, or Employment; or that 
he deſired them to bear Witneſs againſt him, if he 
pee to ſay any thing of a Plot; or that he 

new nothing. ö | 

That he was ſubpœna'd at the Lord RuſſeÞ's 
and Walcet's Trials; and was there during the 
whole Trial of the Lord Ruſſel. 

That he applied himſelf to the Lord Privy- 
Seal, at his Houſe, to help him to his Place in 
the Victualling-Office; and he thinks he applied 
alſo to the Duke of York : That he after reminded 
the Lord Hallfax going up into the Gallery at 
Whitehall ; and after that he heard he had his 
Place, he thanked him that Evening; and he 
continued in his Place till within theſe fix Weeks, 

That he had Money of the King, as Subſiſtence; 
and alſo received Five Hundred Pounds of Mr. 
Duncumb the Banker : That the King told him, he 
ſhould have a Hundred Pounds a Lear; but he 
never had it, 


Mr. Aaron Smyth depoſed, That he was a Pri- 
ſoner in the Tower when my Lord Ruſſel and 
Colonel Sidney were tried ; and was kept cloſe 
Priſoner above nineteen Weeks, at Five Pounds 
a Week Charge; and two Warders watched him, 
or lay in the Room. 


That one of his Warders told him, that Sir 


Ambroſe Phillips was come to ſpeak with him; 
and had an Order from one of the Secretaries to 
come as often as he would, and bring whom he 


would along with him; but then he was alone. 


When Sir Ambroſe came in, after ſome other 
Diſcourſe, he rold him it was in his Power to 


make himſelf what he would; For (ſaid he) you - 


know this Rogue Sidney is a Traitor; and you 
may make yourſelf what you will, if you will 
diſcover what you know of his Deſigns againſt 
the Government. 


That he replied, he could not fay any thing 


that could touch a Hair of Col. Sidney's Head: 
And that then Phillips ſaid, if he might adviſe the 
King, he would have all the damned V big Rogues 
hanged ; And for your part, every body know 
you are guilty. 


Sir Ambroſe Phillips being examined, confeſſed, 
T hat Aaron Smyth had been his Client, and there 
was a Friendſhip between them ; and he thought 
he might have prevailed with him to have decla- 
red what he knew; which he thought would be a 
Service to the Publick, and Service to himſelf, 

That he cannot be poſitive, whether Mr. Roger 
North gave him an Order to go to Aaron Smyth, or 
told him he ſhould find an Order with the Lieute- 
nant of the Tower. ; 

That he uſed to Mr. Smyth the Arguments a 


Friend might do, and told him he came not to 


trapan him; nor would he difcover more of what 
he would tell him, but what he would give him 
Leave : But he found him very reſolute; and fo 
fairly took his Leave, and never came near him 
more. , 
That he believes he might ſay to Mr. North, 
that he had ſuch a Power in Mr. Smyth, to per- 
ſuade him to tell what he knew; that no body 
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beſides Mr. North either perſuaded or adviſed him 
to go to Mr. Smyth. 


Mr. Roger North being examined, ſaid, That 
he procured no Order for Sir Ambroſe Phillips to 
go to Aaron Smyth; nor doth he believe he ever 
had any Converſation with him about that Matter; 
and he is confident he never delivered him any 
Order for going to him, nor told him that he 
ſhould find any ſuch Order at the Tower; nor, to 
the beſt of his Remembrance, knew he of any ſuch 
Order; and that Sir Ambroſe Phillips miſremembers, 
if he ſays he had any ſuch Order from him. 


Sir John Moore being examined, ſaid, That 'twas 
not he that rejected the Sheriffs, but the Court 
of Aldermen; that Mr. Papillon was ſet aſide by 
the Court, becauſe ' Sir John had drank to Sir 


Dudly North. 
That he doth not believe or remember, that 


he had any Orders from Court to drink to Sir 


Dudly ; that Secretary Jenkins was often to viſit 
him, but never gave him any Directions. 

That he believes Mr. Papillon and Mr. Dubois 
- demanded the Poll; that he had no Direction from 
Whitehall to reje& the Poll, but the Court of 
Aldermen did reject it. 

That the Soldiers were ſent to keep the Peace; 
that he remembers not that he, either the Day 
before, or that Morning of the Poll, made any 
Promiſe not to diſturb the Poll ; nor doth he re- 
member what Time of the Day he went to diſ- 
turb the Poll: Many of the Citizens came to his 
Houſe, and would have him to the Hall, telling 
him, the Poll went on, though he adjourned it ; 
which Adjournment, he ſaith, was by Advice of 
the Court of Aldermen. 


Mr. Normanſel and Mr. Trotman, the Secon- 
daries, depoſed, That Grabam and Burton were 
the Proſecutors of my Lord Ruſſel ; that Sir 
Dudly North had the Books from them, and re- 
turned my Lord Rufſſes Jury; that Juries had 
uſually been returned by the Secondaries, and 
taken out of two, three, or four Wards ; but this 
Jury was taken out of about nineteen Wards : 
That Sir Benjamin Thorcwwgood returned the Jury 
upon Alderman Corniſb. 


Mr. Trotman added, that Graham and Burton 
were alſo the Proſecutors of Alderman Corniſb. 


Mr. Perry (who had been Clerk to Mr. Trotman 
nine Years) depoſed, That he was not by at the 
Return of my Lord Ruſſes Jury; but he made 
a Copy of it, and it was under Sir Dudly North's 
Hand. 

That he was with Mr. Trotman at Sir Benjamin 
Thorowgood's Houſe, who had the Books of both 
the Compters ; and he wrote the Names, as Sir 
Benjamin directed him. 


That in common Caſes the Pannels uſed to be 


returned out of two or three Wards. 


Mr. Criſp, the Common Serjeant, depoſed, 
That he hath known Juries returned out of ſix 
Wards, and never out of fewer than four. 

That he was in Court at part of the Lord Ruſ- 
fePs Trial: That he remembers his Lordſhip 
deſired he might be heard by Council, and that 
they might have Time to conſider of it; but the 
Court heard them immediately. 
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Sir Dudly North being examined, ſaid, That he 
was a Freeman of London; and the Lord Mayor 
drank to him as Sheriff; and he took upon him 
the Office, and was 20007. out of Purſe, which 
he never had again directly or indirectly. 

Sir Dudly went on, ſaying; That he impan- 
nelled the Juries for the Seſſions, when the Lord 
Ruſſel was tried : That he return'd the beſt Jury 


he could, without obſerving any Ward; and drew 


this out of ſeveral Wards, becauſe they might be 
the more ſubſtantial Men, | 

That to the beſt of his Remembrance, Sir Peter 
Rich concurr'd in this Jury ; if he had oppoſed 
it, he ſhould not have done it. 

That the Juries before were return'd by the 
Secondaries, but this being a very extraordinary 
Buſineſs, he thought it requiſite to take care of it 
himſelf. . 

Thar he took no care of what Opinion the Jury 
were of, but only that they were ſubſtantial Men. 

That he had no Order or Directions from any 
Man alive, to take care of this Buſineſs, 


Sir Peter Rich declared, That he was never 
aſked in his whole Year to impannel a Jury ; and 
that he never impannel'd any, or ſign'd any Pan- 
nel, to his Knowledge; and ſays poſitively, that 
the Books were ſent to him by the Secondaries, 
and that he never ſaw the Pannel of my Lord 
Ruſſel's Jury, till he heard it read in Court. 

That the uſual Practice of the Return of Juries 
in London, is by the Secondaries. 


Sir Benjamin Thorowgood, being examined, ſaid, 
That he was Sheriff at the Time when Mr. Corniſb 
ſuffer'd : That the two Secondaries bro ght him 


the Books: That he knows not out of how many 


Wards the Jury was return'd, but he thinks out of 
moſt of them, and he believes it to be the Cuſtom 
to return the Jury ſo. 

That he thought it a piece of Juſtice in m, 
to ſee the Jury fairly return'd; being the Gen- 
tleman to be try'd had been one of his Prede- 
ceſſors. 

That the Jury were of the ſufficienteſt, ableſt, 
and honeſteſt Men of the City of London: And he 
believes, all the Men that ſerved of the Jury, were 
thoſe he returned. | 


Mr. Henry Corniſh, being examined, depoſed, 
That his Father was kept cloſe, from his Com- 
mitment to the Day of his Trial, and Cap: in 
Richardſon would admit none of his Friends to 
come to him. 

That he went to Normanſel, the Secondary, for 
a Copy of the Pannel, and either he or his Clerk 
told him, that Burton and Graham had it; and 
when he came again in the Evening to them for it, 
one of them told him, They had Orders from 
above, not to let him have it. | 


Sir James Forbes depoſed, That the Duke of 
Monmouth deſired him to ſhew Mr. Hambden a 
Paper written with the King's own Hand; which 
was for the Duke's owning of the Evidence of 
Rumſey, and others. 

That he told the Duke, that that Paper would 
make him infamous, and would be a Means of 
deſtroying many Men's Lives; whereupon, the 
Duke ſent him with the * oa to the Earl of 
Angleſey, who, upon the reading of it, preſently 
inſt it. 


wrote a Paper of Reaſons againſt 


That before Sir James went to the Earl of | 


Angleſey, the Duke told him, if it were ſo as he 
had told him, he would have the Paper again, 
tho? he died for it; whereupon, Sir James aſk'd 
him how he would get it; that the Duke ſaid, 
the King would ſhew it him, and then he would 
tear it out of his Hand; and then further faid, 
the Duke of York was his implacable Enemy. 

That as ſoon as Mr. Hambden had read the 
Paper, he ſaid, he was a dead Man; and aſk'd 
Leave of Sir James to ſhew it to his Father, 
which he conſented to. f 

That he return'd to the Duke, and gave him 
the Earl of Angle/ey's Reaſons againſt the Paper, 
together with his own Thoughts of it : Where- 
upon the Duke replied, That he ſaw they had a 
mind to ruin him, and he was only brought into 
Court to do a Job; and that he would not ſleep 
before he had retrieved the Paper. 

That the Duke told him how kindly the King 
had expreſs'd himſelf to him; and Sir James de- 
fired the Duke to ſave Colonel Sidney, if poſſible, 
but he fear'd he could not; but ſaid, He had told 
the King how good a Man the Lord Ruſſel was, 
and how unjuſtly he had been put to Death. 

That, at the Deſire of Mr. Hambden, the Duke 
went to viſit him, before he had his Pardon; tho' 
he thought it to be very dangerous, and was with 
him two or three Hours in private, and Sir James 
believes it was about ſaving the Colonel's Life. 

That the Duke's Servants told Sir James at the 
Cock-Pit, that they were order'd not to ſuffer any 
of his old Friends, or Whigs, (and ſuch and 
ſuch in particular) to ſee, or pay a Viſit to the 
Duke. 

That the Duke told Sir James, That the Lord 
| Hallifax perſuaded him to ſign the Paper; but 


whether it were for his Good or not, he knew not. 


That when Sir James told the Duke, how it 
was reported in the Town, that he was come. in 
to be a Witneſs, he anſwer'd, he never would. 

That the next Day after Sir James had given 
the Duke the Earl of Angle/ey's Reaſons, and Mr. 
Hambden's and his own Opinion, Colonel Gedfrey 
came to him, and told him, That the Duke had 
recover'd the Paper, and had got it into his own 
Poſſeſſion; and Sir James went to tell Mr. Hamb- 
den, Mr. Charlton, and Major Wildman of it. 


Colonel Godfrey depoſed, That the firſt Night 
the Duke of Monmouth came to Court, he went 
to him with Sir James Forbes; and the Duke told 
them how kind the King was to him, in giving 
him his Pardon; and that he believed he owed a 

at deal of it to the Lord Hallfax ; and ſeveral 

imes he heard him ſay, that the Lord Halifax 
had been kind and ſerviceable to him. | 

That the Duke ſaid, The King told him, that 
he muſt ſubmit to be aſk'd Queſtions in publick, 
concerning the Plot; and muſt ſubmit to him, 
and not contradict him. 
That within two or three Days after the Duke 
ſurrender'd himſelf, he ſhew'd him a Paper, which 
was a Declaration, or ſeeming Confirmation of 
the Plot, with which the Lord Ruſſe! and Colonel 
Sidney were charged; and he thinks the Paper 
was ſign'd with the Duke's Name to it. 

That the Paper which the Duke got from the 
King was not the ſame with the other; and he 
believes he did not fee that Paper : That the Duke 


told him, after the os had been ſent to the 


Council, that he had ſign'd ſuch a Paper: He 


— 


4 P PEN DIA. 49 


underſtood in general from him, that this Paper 


was a Confirmation of the Plot the Lord Ruſſe! 
and Colonel S:drey ſuffer'd upon. 

That he thinks the Duke told him, the Lord 
Hallifax perſuaded him to ſign that Paper; the 
Reaſons he uſed were, That he might keep at 


Courr, and be near the King, or elſe he muſt go 


from thence. 


Anthony Row, Eſq; depoſed, That the Duke | 


of Monmouth ſent him to the King with two or 
three Letters, whom he found very angry with 
him, for the Company he kept, and particularly 
the Lord Howard, who, he ſaid, was ſo ill a 
Man, that he would not hang the worſt Dog he 
had on his Evidence, 

That he heard the Duke had a Paper given 
him from the King to conſider of; he ſeem'd 
unwilling to ſign it, but at laſt conſented, ſo he 
might not be aſk'd to ſign any other; he being 
in the Bed-Chamber when the King told him he 
ſhould not: Whether he ſign'd it or not, Mr. 
Raw knows not. | 

That this Paper was given to the King, and 
ſnew' d to the Council; but they not liking it, it 
was either burnt or torn, and another Paper 
drawn. | ; | 

That about that Time, ſomething of this being 
put into the Gazette, Mr. Row acquainted the 
Duke with it, who was diſpleaſed at it; and bid 
them tell every body they met, that it was falſe. 


That Mr. Row doing ſo in the Coffee-Houſe 


that Night, the King was acquainted with it 
and ſent for him early the next Morning, and chid 
him; and told him, he did the Duke more hurt 
than he was aware of, and commanded him to 
ſpeak no more of it. | 
That the Duke told him, he was reſolved not 
to ſign the ſecond Paper: That one Day after- 
wards, he and Godfrey and Barter were in the 
outward Room, and the Lord Hallifax was with 
the Duke and Dutcheſs in her Room; and the 
Duke came out to them once or twice, and at laſt 
ſaid he had done it; and that Night he ſeem'd 
angry with himſelf that he had ſign'd the Paper, 
for that it might hurt others, and that if it had 


concerned none but himſelf, he had not cared ;* 


but ſaid, he would not reſt till he had the Paper 


again, and the next Morning he told him he had 


t it. 

That the Duke told them, that the King had 
often preſs'd him to ſign it, and told him he 
ſhould never ſee his Face more, if he did not do 
it; but if he would, he ſhould afk him nothing 
but he would grant it: But when he did fign it, 
he knows not, nor that there was any in the 
Room, but the Dutcheſs and the Lord Hallifax, 

That the Duke told him, after he came out, 
that the Lord Hallifax had over-perfuaded him, 
and made him do it; and engaged to him, the 
King ſhould never let the Paper be ſeen; and 
ſaid, This was the Time to gain the King's Fa- 
vour : It being long ago, Mr. Raw declared theſe 
Things, as he believes, and to the beſt of his Re- 
membrance. F 


Mr. Robert Yard, being examined, declared, 


That the Advertiſement concerning the Duke of 
Monmouth, which was put into the Gazette, was 
what was handled in Council, the Day after the 
Duke came in: It was the giving an Account of 
what paſs'd betwixt the King and the Duke. 
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480 APPENDIX 


That he had the Paper either from the Lord Sun- 
derland, or Sir Leoline Jenkins. 


Jobn Hambden, Eſq; declared himſelf thus 
His Caſe is ſo twiſted with thoſe of the noble 


© Perſons, whoſe Murders you enquire after, that 


he knows not how to ſpeak of theirs, without re- 
lating his own; and that he looks upon himſelf 
almoſt as much murder'd as any of them, by rea- 
ſon of his Sufferings. 
My Lord Ruſſe/, and Col. Sidney, were clap'd 
up in the Tower; after which, he was ſent for, 
and brought into the Cabinet Council, or ſelect 
Number of Lords, -and aſk'd, Whether he was 
of the Council of Six? (fo the Lord Howard 


was pleaſed to call it :) He ſaw there the King, 


the Lord Keeper Nertb, and Lord Hallifax; 
there were ſome others preſent, whoſe Faces he 
did not ſee ; he does not remember a Clerk with 
them ; my Lord Keeper aſked ſome Queſtions, 
and ſo did the King. He was preſſed much to 


_ confeſs z he claimed the Liberty, as an Engh/h- 


man, not to accuſe himſelf ; he was ſent to the 
Tower, and made cloſe Priſoner ; he was kept in 
the ſtricteſt Cuſtody for twenty Weeks; when he 


had been there, after the Lord Ruſſe! was execu- 


ted, he had an Intimation, by a private Note, 
that there was an Intention to try him for a Miſ- 
demeanor; he was bail'd out upon 30000 J. 

After this, it happen'd the Duke of Monmouth 
came in, and had a Pardon ; but ſeveral comin 
to ſee him, he ſpoke ſome Things freely, which 
did not pleaſe the Court; and at the old Dutcheſs 
of Richmond's, he ſpoke as if thoſe Gentlemen 
that were put to Death, died unjuſtly. 

Whereupon, after the King was told this by 
a Lady, he would have him confeſs his being con- 
cern'd in the Plot; and a Paper was drawn to 
that Purpoſe, which the King would have him 
ſign, which he did, 

A Gentleman, viz. Sir James Forbes, came to 
him from the Duke, with the Copy of the Paper 
the Duke had ſign'd, to own the Plot; as ſoon 
as he ſaw it, he ſaid, It was a Confeſſion of the 
Plot, and according to the Law then in Practice, 
it would hang him; becauſe a Paper had been 
given in Evidence againſt Col. Sidney, upon which 
he was condemn'd : For if a Paper which was 
faid, and not proved to be writ by him, could 
ſupply the Place of a ſecond Evidence; then a 
Paper which could be proved to be written and 


ſign'd by the Duke of Monmouth, might much 


more properly be made uſe of as his Evidence, to 
hang other People. 

He ſaid, he was told by Sir James Forbes, that 
the Duke, who was in a manner forced to do it, 
and perſuaded and overborne in it by the Lord 
Howard, when Sir James Forbes went back, the 
Duke was concern'd to Madneſs, and ſaid, If he 


lived till next Day, he would have the Paper 


ain; and accordingly he went to the King, 
and told him he could not reſt till he had it; the 
King, with great Indignation, threw him the Pa- 

r, and bid him never ſee his Face more, and 
he believes he did not; and ſo the Duke went 
away, and by that he eſcaped the Trial then. 

He was told by Mr. Waller, who is ſince dead, 


That. the Duke's owning the Plot to the King, 


was the Cauſe of Col. S:idney's Death; for the 
King ballanced before. 

He was, after this, brought to a Trial for Miſ- 
demeanor, and was convicted on the Lord How- 


— 


ard's Evidence. He pleaded Magna Charta, that 
a Salvo Contenemento; but the Court fined him 
400007. and Impriſonment till the Fine paid, 
and Security for the good Behaviour. 

The King made his Choice of putting him in 
Priſon, and he was committed to the Marſhai's 
Houle in the King's-Bench, where he was ten 
Months. 

He offer'd ſeveral Sums of Money, and they 
anſwer'd, they had rather have him rot in Priſon, 
than he ſhould pay the Fine, 

After this, they put him in the common Priſon, 
where he was kept ten or eleven Months, very 
cloſe; then they contrived a Writ call'd a lon 
Writ, to reach his real and perſonal Eſtate, whil 
he was thus a Priſoner. | 

After this, he heard a new Witneſs appear'd, 
which was after the Defeat of the Duke of Mon- 
mouth, He was ſent cloſe Priſoner to the Tower, 
by the Lord Sunderland's Warrant; and put into 
ſuch a Room, where he had no Conveniency, 
and with two of the rudeſt Warders in the Tower, 
to lie in the Room with him. 

After ſeven or eight Weeks, he was removed to 
Newgate, where he was kept cloſe eleven Weeks ; 
his Friends offer'd Money tor his Pardon to ſome 
in Power, who were the Lord Jefferies, and Mr. 
Petre; the Sum was 6000 J. and that was ef- 
fectual. It is not poſſible for a Man to ſuffer more 
than he did. | 

By the Help of the Money, on Condition he 
would plead Guilty to his Indictment, he was to 
come off, | 

His Friends adviſed him to it, becauſe he could 
hurt none; there being none living of thoſe call'd - 
the Council of Six, but the Lord Howard. 

Whereupon, pleading Guilty, he was diſcharg- 
ed; paying 3 or 400/. to Burton and Grabam, 
for the Charge of his Pardon. 

As for the Subje&t-matter of what he confeſs'd, 
no Man will think he ought to be aſhamed, that 
thinks my Lord Rufſel was murder'd ; and he 
ſaid, This was the Way that our Anceſtors al- 
ways took, when the Sovereign Authority came 
to ſo great a Height; as may be made out by 
many Inſtances: He ſaid, Cuſtom had made this 
the Law of England; and that all civilized and 
well govern'd Nations about us had uſed the ſame 
Way. 

Notwithſtanding his pleading Guilty, he hath 
been very ready to ſecure the Kingdom; and he 
was one of the two or three Men, that received 
Letters from Holland of this Revolution: And 
he ſaith, he thinks King William's coming into 
England, to be nothing elſe but the Continuation 
of the Council of Six; and if not, he deſires to 
be better inform'd. | 

Being aſk'd by the Lord Howard, how he came 
to ſend his Wife to the Man, whom he thought 
was inſtrumental in obtaining the Paper, which 
he thought endanger'd his Life? he anſwered, 
Did he not ſend his Wife to the Lord Jefferies, 
Mr. Petre, and others ? Who ſhould he ſend to 
but to thoſe in Power ? and-who could help him 
but thoſe in Power ? 3 

He did not think that the Lord Howard ſtruck 
directly at his Wife, or that his Lordſhip had 
any perſonal Pique againſt him, but againſt the 
Cauſe he was engaged in: His Wife did go ſeve- 
ral Times to the Lord Howard, and by her he 
believes he ſent him Thanks: He knows no 
ſolid Effects of his Kindneſs ; if there 2 


deſires the Lord Howard to tell him in what : He 
believes no Part of the 60001, was given to the 
Lord Howard. . 

He never heard any thing of the Duke of 
Monmouth's Confeſſion of the Plot, till after the 
Paper was ſign'd by the Duke, and ſent to him: 
He has heard it as common Talk, that the Duke 
had confeſs'd a Plot, and that Mr. Waller told 
him ſo indefinitely ; he could not tell whether 
he meant before the ſigning the Paper, or no: 
He ſaith, what the Duke did at that Time was 
all of a piece, whether ſpeaking or writing ; he 
is ſure that it was with the utmoſt Reluctancy 
that the Duke ſign'd the Paper. 

He remembers no more in the Cabinet Council, 
but the Lord Radnor, beſides thoſe he has al- 
ready named; but believes there were three or 
four more. 

He was bail'd the 28th of November, 1683, 
and Colonel Sidney, he thinks, was executed the 
5tiz of December following. 

The Duke of Monmouth appear'd very firm to 
him, and engaged to do his utmoſt to ſave Col. 
Sidney. | 
. He faith, he came out of the Tower ſome Days 
before Col. Sidney was executed : He had an In- 
tention to have viſited him, but his Friends 
thought it uſeleſs, and dangerous to them, and 
that he might write any thing he had to fay : 
Accordingly, he wrote to him, that he would 
come to him, if he deſired it; but Col. Sidney 
charged him not to come, but to write, if he 
thought any Inconveniency would come of- it. 
The Meſſenger which brought him the Meſſage 
Þefore-mention'd, was Dr. Hall, now Biſhop of 
Oxford, who applied to the Dutcheſs of Pori/- 
mouth for his Releaſe ; but her Anſwer to him 
afterwards was, that ſhe had try'd, and could 
do nothing, for they would rather have him rot 
in Priſon, than have the 40000 J. 


Dame Katharine Armſtrong, being examined, 


depoſed, That ſhe*demanded a Writ of Error 


ot the Curſitor of London, for Sir Thomas Arm- 
firong, and told him ſhe was ready to pay all due 
Fees ; but he told her, ſhe muſt go to the Attor- 
ney General; and ſhe demanded it publickly in 
Court of the Lord Keeper North, but he ſaid it 
was not in him to give, but the King. 


Mrs. Fane Matthews, being examined, ſaid, 
That her Father was ſent to Priſon, and could 
have no Council admitted to him, nor any Friends 
ſpeak with him, but in the Preſence of his Keep- 
er : He had one Chain on him, and was kept 
cloſe Priſoner. She ſaith, ſhe queſtions not but 
to prove the Lord Howard perjured; for Sir 
Thomas could have proved by ten Gentlemen, 
and the Servants of the Houſe, thoſe bale Re- 
flections the Lord Howard made on him, to be 
Falſhoods. | 
She ſaith, her Father demanded his Trial, and 
alſo Council, in the Court, but was denied both ; 
the Chief Juſtice Jefferies telling him, they had 
nothing but the Outlawry to go on. V itbens, 
Holloway, and Walcot, were the other three of the 
Judges; and ſhe thinks he was brought from on 
board the Yacht by the Lord Godolpbin's Warrant, 

She faith, Mr. Richardſon beat her Siſter while 
the was aſking her Father Bleſſing. 


She ſaith, That her Father was at Sparrow's at 


Dinner, that Day that the Lord Howard ſwore 
Vol. VIII. 
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he was not: And ſhe ſaith, That when her Fa- 
ther in Court ſaid, My Blood be upon you, the 


Lord Chief Juſtice Jefferies ſaid, Let it, let it; 


J am Clamour Proof. 


Mrs. Katharine Armſtrong, being examined, faith, 
That Captain Richardſon uſed her Father ill, and 


made him lie in a Chain on one Leg; and would 


not let her ſee him alone; and was rude to her, 
and ſtruck her in ſuch a Manner, that ſhe had fo 
ſore a Breaſt, that ſhe could not put on her Bo- 
dice in three Quarters of a Year. 

She ſaith, ſhe went with her Mother to the 
Curſitor of London, to demand a Writ of Error, 
but he refuſed it. 


She went alſo on the ſame Errand to the Lord 


Keeper North, Mr. Attorney, and the Lord 
Chief Juſtice, but had none. . 1 


Mr. Richard Wynne declared, That he was So- 
licitor to Col. Sidney: That the Colonel excepted 
againſt ſeveral of the Jury ; to ſome, as not be- 
ing Freeholders ; and others, as being in the 
King's Service, and receiving Wages from His 
Majeſty. 

That preſently after the Trial, the Lord Chief 
Juſtice ſent him Priſoner to the King*s-Bench, for 
ſaying the Jury were a Loggerheaded Jury, and 
that they had not Evidence ſufficient to find 
ſuch a Verdict, or found a Verdict contrary to 
Evidence. 


Mr. Serjeant Rotherham, being examined, de- | 


clared, That he was of Council for Col. Sidney, 
and drew a Plea for him; which the Colonel de- 
fired to have read, and threw it into the Court: 
It was to diſtinguiſh the Treaſon laid in the In- 
dictment, and quoted the three Acts of Treaſon ; 
but the Court told him, if the Plea had any Slip 
in it, he muſt have Judgment of Death paſs on 
him immediately, After this, he pleaded Not 
Guilty. 
That he demanded a Copy of the Indictment, 


as his Due, but"the Court refuſed it him: That 


Col. Sidney told him, that they proved the Paper 
they accuſed him of, to be his Hand-writing, by 
a Banker, who only had his Hand upon a Bill. 
Col. Sidney quoted the Lady Carr's Caſe, in the 
King”s- Bench, Trinity Term, 1669, Anno 21 Car. 2. 
wherein it was adjudged, That in a Criminal 
Caſe, *tis not ſufficient for a Witneſs to ſwear he 
believes it to be the Hand, but that he ſaw the 
Party write it : The Words in the Caſe are, That 
it muſt be proved that ſhe actually writ it, and 
not her Hand ut credit. 

That Col. Sidney aſk'd him, with the reſt of 
the Council, Whether all the Book ſhould be 
read at his Trial? The Council ſaid, it ought. 
The Book was by way of Queſtions, and meerly 
a polemical Diſcourſe of Government in general, 


as far as Serjeant Rotherbam could find, after read- 


ing in it ſeveral Hours: He believes it conſiſted 
of ſeven or eight Hundred Sheets. 


Mr. Jeſepb Ducas, upon his Examination, in- 
formed the Lords in Subſtance as follows; That 
Colonel Sidney was taken up by a 1 be- 


fore there could be any Pretence of Proof againſt . 


him; for the Lord Howard (the only Witneſs) 
was not ſeized *till fourteen Days after. 

That when Sir Philip Floyd ſeized and carried 
away Col. Sidney's 9 he promiſed him, _ 


L 
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the Trunk and Pillowbeer, in which they were 
ſeal'd up, ſhould not be open'd, but in the Colonel's 
Preſence; but that Promiſe was not perform'd. 
That they ſeized the Colonel's Goods and Mo- 
ney in tho City and Country, five or ſix Months 
before any Indictment was found againſt him. 


That the Colonel was brought to Weſtminſter. 


the 7th of November, by an Habeas Corpus, ſent 
the Day before, to be arraign'd upon an Indict- 
ment, though no Indictment was then found 
againſt him; and they kept him in a Tavern in 
the Palace-Yard an Hour, *till they had got the 
Grand Jury to find the Indictment. 

That the Colonel being earried to the Court of 
King s- Bench, and the Indictment read, he de- 
manded a Copy thereof, but the Court refuſed it. 
That the Colonel offered a Special Plea engroſſed 
in Parchment, and deſired it might be read; but 
the Chief Juſtice ſaid, That if the Attorney Ge- 
neral demurr'd, and the Plea were over- ruled, 


| Judgment of Death ſhould paſs upon him ; (and 


ithens ſaid, If your Plea be over-ruled, your 
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Like is gone, ) and ſo he was forced to plead Not 
uilty. - | 

That he challenged ſeveral of the Jury, as 
being the King's Servants ; and others, as not 
being Freeholders ; but was over-ruled therein, 
Some Gentlemen (and very worthy Perſons) were, 
for Faſhion-ſake, put into the Pannel, and call'd, 
but did not appear; and, it may be reaſonably 
thought, they were never ſummon'd. - 

That Col. Sidney was inform'd, that when the 
Jury was withdrawn, the Chief Juſtice, under 
Pretence of going to drink a Glaſs of Sack, went 
to the Jury, when they were conſulting about 
their Verdict. 

That when it was demanded of the Colonel, 
what he had to ſay, why Judgment ſhould not 
paſs, he urged ſeveral Points of Law, but was 
over-ruled in every thing. 


To this Effect was the Information of Mr. 
Ducas, a very valuable French Proteſtant Gentle- 
man and Col. Sidney's Friend. 


NUMBER XXXI. 


A true Copy of Part of that Paper, which Mr. Aſhton left 
ina Friend's Hands : Together with a Letter in which he 


ſent it encloſed. * 


[The Paper begins. with the Speech already publiſh'd, immediately after which he adds} 


HUS much is contain'd in the Paper that 
I deſign to leave with the Sheriff, Bur 
being ſuddenly to give up my Accounts 
to the Searcher of all Hearts, I think it a Duty 
incumbent upon me to impart ſome Things far- 
ther, which neither the Intereſt nor Iniquity of 
theſe Times will, I conclude, willingly bear the 
Publication of, and therefore not fit to be inſert- 
ed in the Sheriff's Paper. 
Some time after the Prince of Orange's Ar- 
rival here, when it was expected, that purſuant 
to his own Declaration, and the King's Letter to 
the Convention, an exact Search and Enquiry 
would have been made into the Birth of the 
Prince of Hales, there was a Scheme drawn up 
of that whole Matter, and of the Proofs that were 
then, and are ſtill, ready to be produced, to prove 
his Royal Highneſs's Legitimacy; but no pub- 
lick Examination being ever had, and the Vio- 
lence of the Times, as well as Intereſt of the 
ſent Government, not permitting any private 
Perſon to move in it, thoſe Papers have ever ſince 


lain by: But it being now thought adviſeable by 


ſome, to have them printed and publiſhed, and 
(as at firſt they were deſfign'd) addreſs'd, at their 
next Meeting, to the Lords and Commons, en- 


® This to be read after Aſoton's Speech in State Trials, Vol. 4. Pag. 483, 484. | 


treating them to enquire into that weighty Af. 
fair, and to call forth, examine, and protect (for 
who elſe dares to appear) the many Witneſſes to 
the ſeveral Particulars therein offer'd to be legally 
proved, c. 

I was ordered to carry thoſe Papers to the 
King my es for his View, that his Leave 
an probation might go along with the 
ſires of his good Subjects here 4 and they = 
taken with me, with ſome other Papers of Ac- 
counts, &c. in a ſmall Trunk, amongſt my Lin- 
nen, and other private Things of my own, and 
not in the Packet, (my Lord Preſton being alto- 
gether a Stranger to the whole Proceeding,) by 
this Means fell into the Hands of our preſent Go- 
vernors ; who, though they wiſely waved the 

roducing them as Evidence at my Trial, yet 

ave I juſt Reaſon to believe my greateſt Crimes 
were contained in them ; and I do therefore con- 
clude and hope, that I only am deſigned to be 
ſacrificed, who only knew of them. Nor am I 
ſurprized at it, ſince nothing, I think, can be 
more wwe to ſome Perſons preſent Intereſt, 
than the expoſing of thoſe Papers to the Publick, 
which will ſet that mended | Myſtery of Dark: 
nels in ſo clear a Light, that all Mankind muſt be 
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convinced of his Highneſs's being born of the 
Queen, and of their Wickedneſs, who have ma- 
liciouſly and deſignedly aſſerted that innocent 


Prince to be an Impoſtor. The Love aad Com- 
aſſion that I have for my native Country, as 


well as Charity, obliges me humbly to implore 


Almighty God to be merciful to it, and not to 
charge this great Sin to thepublick Account, and 
that we may not farther provoke his Juſtice, by 


our wilfully continuing in Error and Miſtake, I. 


beſeech him to put it into the Hearts of the 
Lords, 6c. at their next Meeting, to examine in- 
to that whole Matter, and (if before that Time 
this be publiſhed) to enquire after, call for, and, 
if poſſible, retrieve thoſe Papers that were taken 
with me; whereby the Obſtinate will moſt cer- 
tainly be convinced, the Ignorant inform'd, the 
Doubtful confirm'd, the Eyes of all open'd, and 
a ſacred moſt important Truth made apparent to 
the whole World. 

What I have next to impart, is not leſs mate- 
rial, Sc. 


[But I do not think it a proper Time to publifh 
what follows next, and therefore, according to 


the Will and Defire of my dead Friend, expreſſed 


in bis following Letter, lis reſerved to a fitter 
Opportunity ; and ſhall not only inſert what be 
wrote to me, relating to Mr. Elliot.] 


But I muſt not end this Paper till I have done 
one A& more of Juſtice, as well as Charity, in 
behalf of my Fellow-Sufferer, Mr. Elliot, who 
| was, as I do moſt ſincerely believe, altogether 
ignorant, not only of the Contents of the Papers, 
but even of the Papers themſelves, and no way 
concern'd, but as a Paſſenger; and yet, if Pro- 
vidence had not prevented our being all tried to- 
gether, as was intended, that innocent Gentle- 
man had moſt certainly ſhared in our Fates ; for 
the Proofs, even at my Trial, lay ſtronger againſt 
him than myſelf : For Captain Billop did then, 
upon Oath, (unneceſſarily, I think,) declare him 
to be much more concern'd and importunate than 
I was, to have the Pacquet thrown over-board ; 
and yet ſingly from my being concern'd, and 
ſpeaking to um on that Subject, a preſumptive 

vidence (ſufficient, as it proved, with that Ju- 
ry to find me Guilty upon,) was drawn, that I 


NFBFX -.. 
knew what was contained therein; But I do moſt 
heartily forgive them, and pray to God, that 


this poor Gentleman, by gaining of Time, may © 


eſcape better, and that his innocent Blood may 
not be ſhed : And I hope theſe Words of a dy- 
ing Man (though no legal Proof) may have ſome 
Weight with an impartial, conſcientious Jury'(if 
ſuch a Jury he can get) whenever he is brought to 


his Trial. 8 
Jobn Aſhton. 


[This Paper, 8c. came encloſed to me from Mr. 
— — » before his Execution, in the following 
Her. | 


$ I R; 3 | 
" Nowing your Friendſhip and Fidelity, to 
your, and — only, as unto ſafe and ſe- 
cure (though diſtant) Hands, I recommend the 


encloſed Papers; what. chiefly relates to 1 | 
t 


being the firſt Part, I deſign to leave wit 
Sheriff; nor ſhall I be anxious about his Diſpoſal 
of it: But the following Paragraphs, that con- 
cern the Prince of Wales, and ——, I beg you 
to preſerve as Jewels, and publiſh them, either 
part or all (chiefly that about the Prince) when- 
ever Time or Occaſion ſeems to permit or require. 
And as tothe Fitneſs of either, you may be pleaſed 
to conſult A. B.*s Advice; I doubt not but ſooner 
or later they will all be uſeful: And that you 
may the more value them, I do moſt ſolemaly 
proteſt, I have been as careful in what I have 
aſſerted for Truth, as if I were now at God's 
dreadful Tribunal; where I expect ſuddenly to 
appear, and by his Mercy hope to hear that 
raviſhing Sound, Come, ye bleſſed, &c. | 

What relates to Mr. Elliot, though I deſign 
to declare as much to ſome, who at his Trial 
may. give it in Evidence, yet I thought it juſt 
-- _ a Record of his Innocency under my 

and. 

I have nothing to add, but to requeſt your 
Prayers, That God of his infinite Mercy would 
ſupport and ſtrengthen me in my laſt Moments; 
and take to himſelf ; 1 

Sir, Yours, 
Newgate, Jan. John Aſhton. 
27, 1690-1. | : 
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A Hue Account of the Behaviour, Confeſſion, and laſt Dying 
Speech of Captain Harriſon : Together with the Paper writ 
by his own Hand, and delivered to a Miniſter at the Place of 


Execution, on Friday the fifteenth of April, 1692. 


[ By Samuel Smith, Ordinary of Newgate. |] 


Enry Harriſon found guilty of the wilful, 
barbarous Murder of Dr. Clench. He was 
bred up a Lawyer's Clerk; afterwards he 

liſted himſelf to be a Trooper in the Lord Dart- 


 mouth's —_—_— Upon the tenth of January 


laſt, he offered to diſcourſe with me upon the 
Cauſe of his Confinement : I deſired that what- 
ever he ſaid, he would do it in the Preſence of 
the Heart-ſearching God, and as if he were at 
the Point of Death : 'He did profeſs he would do 
ſo. He ſaid, that he had been arraigned before 
for Murder; but it was only found Manſlaughter : 
That he did not after this walk ſo circumſpectly 
as he ought, but was guilty of prophaning the 
Sabbath, and many groſs Sins, which he lived 


in very ſecurely; but that God by this Diſtreſs 
had awakened him to call to mind thoſe great 
Sins which he had committed, ſaying, that God 


had ſtrange Ways to 8 Sinners to Repen- 
tance, Upon this I adviſed him ſincerely to 
juſtify God, as righteous, in finding him out in 

is Iniquities; or elſe Death would be more ter- 
rible, and his-eternal State very hazardous, if he 
now trifled with God, and did not ingenuouſly 
confeſs his ſinful Courſe of Life. Hereupon he 
ſpoke very vilely of himſelf, as having been of a 
diſſolute Life; that he ſeldom minded the Pub- 
lick Worſhip of God, nor the Private Duties of 
Religion; that he was a common Swearer in 
ordinary Diſcourſe, and guilty of notorious Sins ; 


- that he never received the Sacrament of the Lord's 


Supper, becauſe it is an Obligation to amend an 
evil Life ; which he being accuſtomed unto, he 
forbore the Sacrament, that he might not aggra- 
vate his Sins and future Condemnation. I told 
him, that his being unwilling to come under ſuch 
a Sacred Tie of Reformation, expoſed him deeper 
into Satan's Snares of Tempration. 


After this, he freely acknowledged, that he 
had ſome Acquaintance with Dr. Clench,, and too 
Words of dying Men always ought to be believed 


much Familiarity with the Woman to whom the 


Doctor lent Money; and that upon his no liking 
of the Security given for the Repayment, the 


Doctor would not forbear any longer: Harriſon. 


ſaid, this did fret him, yet he uſed no threatening 
Words; and ſaid, that if his Son had been acceſ- 
ſary to ſo batbarous a Murder, and himſelf knew 
it, he would diſcover him. Harriſan made fre- 
ent Appeals to God, that he knew nothing of 
is Crime, in Thought, Word, nor Deed. I 


To be read after his Trial in Vol. 4. Pag. got. 


replied, that if he made any falſe Appeal to 
God, it would very much hazard his Salvation ; 
yea, that this would bring ſwifter Deſtruction 
upon him; and that his perſiſting to deny the 
Murder, would make him to be leſs credited ; 
becauſe two Perſons who lately murdered their 
Wives, imprecated themſelves if they knew any 
thing of it, and yet, after an Hour's denying of 
it at the Place of Execution, confeſſed it at laſt, 
I told Mr. Harriſen, that he would be an inve- 
terate Atheiſt, it he ſhould dare to die with an 


execrable Lye in his Mouth: He ſaid, after all 


Advice, that he would at his Death deny that he 
knew any thing of the Murder of Dr. Clench : 
He confeſſed, that he could not reflect on the 
Juſtice of the Court, nor the Integrity of the 
Jury in their Verdict, who had proceeded ac- 
cording to what was depoſed againſt him; and 
that he expected that the Sentence of Death would 
paſs upon him; yet he blames the Witneſſes for 
their being ſo poſitive in their Allegations againſt 
him, when himſelf is clear of Murder in his Ton- 
ſcience: He ſaid, that God had juſtly ſuffered a 
ſhameful Death to befal him, becauſe he lived fo 
long in an habituated Courſe of Viciouſneſs, 
without any Remorſe for it till now. 

This is all the Account I can give of Mr. Har- 
riſon ; though I frequently, with others, ſolicited 
him to an ingenuous and free Confeſſion of his 
Crime, aſſuring him, that if he durſt die in the 
Denial of it, by any mental Reſervation, or 
Equivocation, he would merely ruin his Soul 
eternally. | "70 


A Copy of the Paper writ by Captain Harriſon's 
own Hand, and delivered to a Minifter at the 
Place of Execution. ; 


T.OW I am come here to die, the People 
expect a Speech and Confeſſion; for the 


by che Survivors. I thank God, I am not an 


"Atheiſt, nor a Man that makes Equivocations or 
mental Reſervations; but was educated in the 


Proteſtant Religion. The greateſt Grief I have 
(next unto my offending my great and gracious 
God) is that of my Relations; for no Diſaſter 
was ever in the Family before, (but I pray God 
give them Comfort) being all of them People of 
Reputation, as is well Known to a great many 


in 
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in this Town, I having had ſome Differences with 
ſome of them. I do own I lived for ſome time 
an irregular Life, which was diſpleaſing to them; 
God forgive me for it: And it was for my Sins 
God thought fit, out of his infinite Juſtice, to 
ſuffer this heavy Affliction to come upon me; 
which I firmly believe tends for my everlaſting 
Salvation, through the Merits and Mediation 
of Jeſus Chriſt my Saviour, who came into the 
World to ſave Sinners, and me the chief, as 
I have acknowledged and reputed myſelf; I 
aſſuredly now hope for Mercy at his Hands, 
being innocent of this black, bloody, inhuman 
Murder I now die for, in Thought, Word, or 
Deed, heartily forgiving thoſe that were the 
Authors of it; as alſo pray to God to forgive 
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Firſt, in General. 


HE ſaid four Gentlemen were in very 

good Employments, and eaſy in their Cir- 
| cumſtances; Mr. Marſon and Mr. Stephens 
are Attorneys at Law in good Buſineſs, and Mr. 
Rogers a Scrivener in Queen-Street, London, and of 
unf Reputations ; the laſt an utter Stranger 
to Mr. Cowper z when at once they were accuſed 
of being together, with the baſeſt and moſt exe- 
crable Crime that the greateſt Villain in the World 
is capable of committing. 


Nay, in one Reſpect, they were accuſed of doing 


what the moſt hardened in Wickedneſs never did 
that is to ſay, of having contracted the Guilt, and 


run the imminent Hazard, of Murder, without 


any Temptation or Provocation to it, or other 
Cauſe whatſoever. | 

For it has pleaſed the Providence of God to 
Fence their Innocence with ſuch Circumſtances, 
that their very Enemies and Proſecutors (though, 
to make their Calumny to gain Credit in the 
World, it was neceſſary they ſhould aſſign ſome 
Cauſe ;. and therefore they made it be reported, 
That it was done for the Sake of Gain to Mr. 
Cowper,) never once had the Impudence at the 
Trial ſo much as to fi the ſame, or any other 
Cauſe, though often put in mind of it : Nor can 
they yet, with all their Malice, invent, much 
leſs prove, the leaſt Ground or Reaſon that could 
incite them, or any of them, to the committing a 
Sin ſo unnatural in itſelf, and ſo generally deteſted 
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them, as I humbly beg of thoſe I have in any wiſe 
wronged to forgive me; deſiring all that ſee me 
this Day to live a godly, righteous, and ſober Life, 
to the end that they may attain everlaſting Life, 
through Jeſus Chriſt our Lord. Amen. 

God bleſs the King and Queen, and the pre- 
ſent Government, my Judges and Jury; the reſt 
I refer to a ſmall Treatiſe I have left with my 
Friends, concerning the Occaſion why I was 
ſuſpected to be one of the Murderers of Dr. 


Clench; which I have deſired them to publiſh very 


ſuddenly after my Death.* Farewel, in the Name 
of God. Amen, | 

God reward all thoſe worthy Divines who have 
aſſiſted me in my heavenly Journal ſince my 
Condemnation. 


eady printed, was not thought proper to inſert. 


NUMBER XXXII. 


The CASE of Spencer Cowper, Ey; John Marſon, Ellis 
Stephens, and William Rogers, Gentlemen. 


r= Publiſhed by them in 1699. ] 


and puniſhed, as well in this World as that to 


— 


come. 
And all this without any Proof that a Murder 
was committed by any one; it being the Verdict 


of the Coroner's Inqueſt, fairly impannelled (on 


the freſh View of the Body, on conſulting two 
Surgeons and a Midwife, who then had the View 
likewiſe, and a full Examination, which laſted 


near {ix Hours) That the Deceaſed drowned her- 


ſelf, being Non compes mentis : And *tis humbly 
preſumed, that all unprejudiced Perſons who 
heard that Matter fully canvaſſed at the Trial, 
on the entire Circumſtances of the Caſe, were 
convinced there was no Ground to believe the 


contrary. 


So that nothing but the Zeal of ſome Quakers | 


for the Reputation of their Sect, to clear it from 
being liable to the ſame Infirmities the reſt of the 
World are, aſſiſted by the Heat of Faction, 
which is in moſt Boroughs, could ever have ſtirred 
up a Proſecution, and have made ſo much Noiſe 
in the World with it, out of ſuch Matter. 


Next, as to Particulars. 

Mr. Cowper, the Day on which the Deceaſed's 
Body was found, was examined, among many 
others, before the Coroner's Inqueſt ; and which 
is very remarkable, did then freely give an exact 
and full Account of every the leaſt Circumſtance 
of Fact that has been at any time ſince proved, or 
pretended to be proved againſt him, throughout 
the whole Proſecution. e 


1 This, and the following Caſe, though fo material, are omitted in State Trials Vol. . and ſhould be read (after the Trial of 
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When the Circuit was ended (for this Accident 
happened whilft the Aſſizes were holding at Hert- 
ford) which unhappily drew theſe Gentlemen to 
that Town, about a Month after the Sitting of 
the ſaid Coroner's Inqueſt, the ſaid four Gentle- 
men were ſeverally ſent for, and readily came to 
the Lord Chief Juſtice Holt, and were examined; 
and what they then informed the Chief Juſtice of, 
on ſuch ſudden and ſeveral Examinations, has not 
been falſified or contradicted in the leaſt, but on 
the contrary was conſtantly adhered to, and at laſt 
proved and made good at their Trial. 

That after their ſaid firſt Examination they 
were diſmiſſed without Bail, and thereby had an 
Opportunity of flying; as undoubtedly they 
-would have done if conſcious of any Guilt. Then 
they were ſent for a ſecond time and examined, 
and admitted to Bail; and afterwards (the Proſe- 
cutors having in the mean time collected ſeveral 
Informations and Certificates, containing Obſer- 
vations and Opinions of the Poſture and Manner 
in which the Deceaſed's Body was found, and 
what appeared on View thereof, five Weeks after 
it had been buried by the Proſecutors, and uſed 
before as they pleaſed) Mr. Cowper and Mr. Mar- 
ſon were committed, and the other two ſtill conti- 
nued upon Bail. | 

It is remarkable, that in procuring theſe Infor- 
mations and Certificates, and in the whole Con- 
duct of the Proceſs (ſo far as carried on in the 
Country) the Proſecutors applied themſelves at 
Hertford to thoſe very Perſons, and thoſe only, who 
they knew were profeſſed Enemies to Mr. Cowper's 
Relations, upon account of Controverſies ariſing 
at Elections, and otherwiſe. 

Mr. Marſon, on his Habeas Corpus, was after- 
wards admitted to Bail : But Mr. Cowper appear- 
ing in the King's-Bench on the like Writ, the 
Court was equally divided as to his being bailed, 
and conſequently he was remanded to Priſon. 

There he lay all Trinity Term, 1699, and part 
of the long Vacation, for the Space of two Months, 
till the Afſizes at Hertford drew near; and then, 
upon enquiring at the Crown Office, not hearing 
that any Writ was ſued out for his Removal, in 
order to his Trial at Hertford, he cauſed a Writ 
to be iſſued out for that Purpoſe, fearing his Ene- 
mies deſigned to keep him in Gaol, or at leaſt to 
continue the Slander and Proſecution, as long as 
they could : The Proſecutors underſtanding this, 
ſued out the like Writ at their Inſtance ; and 


Mr. Cowper was removed on that Writ, left go- 


_— his on Writ ſhould have ſhewn too great 
a Confidence in his Innocence; which was not to 
be endured. 

Theſe few Steps of the Proceeding, out of 
many of the like Nature (which are omitted to 
avoid Length) may ſerve to ſhew that the Proſe- 
cution was far from being a faint one, but was 
induſtrious and artificial to the laſt Degree, and 
was (unluckily for the four Gentlemen concerned) 
aſſiſted by a Circumſtance not material to the Ju- 
ſtice of their Cauſe, but notorioufly true; That 
an Election- Intereſt was thought in great meafure 
to depend upon carrying on the Accuſation: 
Which was the- harder upon the four Gentlemen, 


for that none of them were at all concerned in 
that Controverſy, and three of them not ſo much 
as in a Wiſh one way or other. | 
Notwithſtanding this. unhappy Juncture, on 
their Trial their Innocence was ſo clear, that 
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they were acquitted, to the Satisfaction of all in- 
different Perſons there preſent. 

After the Trial, which was at the Summer AC. 
ſizes, in the Year 1699, their Proſecutors, that 
they might be further vexatious, and keep up 
the Talk againſt theſe four Gentlemen (though _ 
they had nothing to object to the Fairneſs of the 
Trial, or any Defe& in their Preparations to- 
wards it) immediately ſought out for an Heir 
Male to bring in an Appeal, to try them again, 
and put them to freſh Charges, and keep them 
longer under the Suſpicion of ſo great an Infamy 
on the very ſame Evidence, without any Fretence 
of the leaſt Addition to it. 

In the ſame long Vacation, 1699, they found 
out the Infant Henry Stout (whoſe Name was af- 
terwards made uſe of for bringing the Appeal) 
and might have ſued out the Writ of Appeal 
either before the then next Michaelmas Term, or 
in it, in the Vacation following, or in Hillary 
Term after ; but their End was purely malicious 
to cruſh the Accuſed with the Calumny ; and 
therefore, to keep up the fame as long as poſſible, 
the Writ was not ſealed till the very laſt Seal 
within the Year after the Deceaſed drowned her- 
felf, and not above three or four Days before the 
End of that Year (the Time limited by the Law 
for bringing ſuch Writ) and then too without the 
Conſent, nay without the Privity or Knowledge, 
either of the Plaintiff himſelf, or of his Mother (his 
Guardian by Nurture) without whoſe Approbation 
the Writ, by Law, ſhould not have been ſued 
out, nor an Infant engaged in ſuch a Proſecution 
for Blood, which after a fair Acquittal is adjudged 
innocent. 

About a Month after the ſaid Time limited by 
Law for the bringing the ſaid Writ was pafſed 
(after ſeveral Letrers had been ſent ro the ſame 
Perſon, which made no Mention of the Appeal) 
a Letter was ſent either from ſome of the Proſe- 
cutors, or by their Order, to an Aunt of the 
Infant, defiring the Child _ be ſent up to 
ſue an Appeal; which the faid Aunt faid the 
read to the Mother, and was the firſt Notice pre- 
tended to be given; but the Aunt being aked 
(when this Matter was examined before the Lord 


- Keeper) if ſhe then knew the Meaning of the 


Word Appeal, ſhe owned ſhe then did not; and 
the Mother, to whom the Letter was read, af- 
firmed before the Lord Keeper, ſhe did not then 
know what it meant, it not being explained in 
the Letter; but that ſhe imagined it was ſome 
Proceeding in order to put her Child into Poffef- 
fion of the Deceafed's Eſtate, or ſome Part there- 
of, which the faid Mary Stout (to induce the 
Mother to part with her Child, and help the faid 
Mary Stout to prove his Pedigree) had before 
fraudulently cauſed to be inſinuated to her. 

And thus the Appellant or his Mother (who 
only could legally do it) were ſo far from having 
ſued out this Writ within the Year and Day, 


that they never heard of it till a Month after, 


and then only as aforefaid z ſo that the faid Writ 
was unlawfully ſued out. 

As ſoon as the Mother and the Infant (the 
Plaintiff) came to underſtand what had been do- 
ing, and that nothing was done towards letting 
the Child have any Part of the Eſtate, but only 
to proſecute a Suit of Revenge after an Acquit- 
tal againſt Gentlemen of good Characters, and 
where no Murder at all had been e 
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declared their utter Diſlike of the Proceeding, 
and, without ſo much as treating with any of 
the ſaid four Perſons proſecuted, or with any 
employed by them (purely from an Abhorrence 
of the Action, and their Reſentment of the Cheat 
put upon them, and the Advice of their Friends, 
as contrary to good Conſcience, and their Inter- 
eſt, to let Mary Stout the Petitioner have the 
proving the Infant's Pedigree in an Appeal, which 
was his Title to the Lands in Mary Stout's Poſ- 
ſeſſion) went with an Uncle and Aunt of the In- 
fant, and demanded the Writ of the Sheriff, ten- 
dering him his Fee for the Return thereof, which 
he (not then knowing of any Guardian aſſigned) 
delivered to them : And though it ſhould be ad- 
mitted that the Sheriff in ſo doing did not ſtrict- 
ly purſue the Mandate of the Writ, which re- 
1. a Return at the Day in Court; yet the 
ame Mandate is in moſt original Writs, and not- 
withſtanding the Sheriff never ſcruples to deliver 
the Party his own Writ, with the Return. And 
in this Caſe the Plaintiff and his Mother, and 
two of his neareſt Relations, demanding the 
Writ, and the Sheriff having no Notice of any 
other Guardian, it ſeems as excuſable in the She- 
riff, as if a Plaintiff of full Age had come for his 
own Writ: But it is admitted the Court of 
Ning - Bench was of Opinion, That the Sheriff 
in Strictneſs is to return his Writ at the Day and 
Place mentioned in the Return; and for not do- 
ing ſo, the Sheriff was fined, and paid two hun- 
dred Marks. a 
The Sheriff, before the ſaid Fine, was, by 
Order of the King's- Bench, examined very ſtrictly 
on Interrogatories in Writing, tending, among 
other things, to diſcover how far the 9 — 
were concerned in procuring the Writ from the 


Sheriff; to which the Sheriff anſwered on Oath 


fully, in Writing, and very truly denied all Cor- 
reſpondence with the Appellees, or any on their 
behalf, touching the Delivery of the ſaid Writ, 
all Reward, or Promiſe, or Security; and, in 
ſhort, That he never knew of the Appellants and 
the other Perſons coming to him, nor any ways 
had heard thereof, till he ſaw them: And then 
delivered the Writ and Return to them, as be- 
lieving it fair and lawful ſo to do; and for no 
other Reaſon whatſoever. 

Notwithſtanding the Petitioner preferred her 
Petition to the now Lord Keeper (by Advice of 
her Council) to grant her a new Writ of Appeal 
in the ſame Form, as having ſufficient Authority 
ſo to do: And the ſaid Infant, the Appellant, 
and his Mother, preferred another Petition to 
the ſaid Lord Keeper, diſowning the former 
Writ, as ſued forth without their Conſent ; that 
they never knowingly approved thereot ; and de- 
firing that no new Writ might iſſue in the In- 
fant's Name: And the Lord Keeper, being 
aſſiſted by the Maſter of the Rolls, the late Lord 
Chief Juſtice of the Common-Pleas, the Lord 
Chief Baron, and Mr. Juſtice Powell, one of the 
Judges of the Common-Pleas, the Appellant and 

is Mother appeared, and owned their ſaid Peti- 
tion; and on a full Hearing on both the ſaid 
Petitions, and Council on both Sides, the ſaid Lord 
Keeper, Maſter of the Rolls, Lord Chief Juſtice, 
Lord Chief Baron, and Judge Powell, were all of 
Opinion unanimouſly, | a4 


1. That the Chancery had Power to relieve in ſuch 
Caſe, and renew the Writ, if it were juſt ſo to do. 
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2. But, That in this Caſe it was not juſ or rea- 
ſonable. 


The Reaſons, then and yet, inſiſted on to 
maintain the latter of theſe Points, were theſe : 

1. Becauſe the Appellant Infant, or his. Mo- 
ther, Guardian by Nurture, had no Notice that 
the Writ was ſued out, till above a Month after 


the Year and Day paſt ; and conſequently the 


Writ was never well ſued out: It being in no 
body's Power, by Law, but the Appellant's, © 
ſue out ſuch Writ; and in Caſe of Infancy, as 
well as in the Caſe of an Appellant of full Age, 
the Writ is ſued out in the Perſon of the Appel- 
lant, and ſhould be done by the Conſent of his next 
Friends; and no Guardian aſſigned hath any thing 
to do therewith till the Writ be pending. 

2. Becauſe it appeared, that as ſoon as ever the 
Appellant and bis Mother knew what was doing, 
they renounced the ſaid Writ, and, to prevent 
proſecuting the ſame, went and withdrew it from 
the Sheriff, together with an Uncle and Aunt of 
the Infant. . 

3. Becauſe the Appellees were none of them 
in the leaſt privy to this Tranſaction, nor did the 
Petition pretend to prove or alledge they were : 
But, on the contrary, the Sheri having been 
examined on the ſtricteſt Interrogatories that could 
be framed, had, on his Oath, acquitted all the 
Appellees from 5 the leaſt to do in that 
Matter, but that he did it as conceiving it lawful 
and uſual to deliver the Plaintiff in any Action 
his own Writ; and not knowing at that time 
_ any Guardian was aſſigned to proſecute the 

ame. | 

4. It is a Maxim in Law, That what is done 
amongſt others ought not to hurt a third Perſon 
and as the Appellees would have been delayed 
and kept under Calumny by this Means, without 
their Fault; ſo no Security could be given them 
that the new Writ ſhould be literally the ſame 
with the former, as it ought to be; and no Writ 
being now legally to be proſecuted againſt them, 
they ought not to be deprived of the Benefit and 
Protection of the Law, without any Act or De- 
fault in them ſo much as pretended or aſſigned by 
the Petition. 

5. The Infant, by Law Plaintiff in Appeal, 
has, notwithſtanding his Guardian, ſuch- Power 
over the Suit, that three Caſes were cited where- 
in the Infant was, by the Court, permitted to be 
nonſuited, without and againſt the Conſent of the 
Guardian, aſſigned to proſecute the ſame z and no 
Inſtance is to be found, wherever an Infant was 
denied ſo to be nonſuited. _ 

6. If an Infant may defiſt from proſecuting a 
Writ depending without Conſent of his Guardian 
aſſigned, tis much more unreaſonable ſuch Guar- 
dian aſſigned ſhould force the Plaintiff to have or 
fue out fuch Writ, eſpecially to be reſtored to it 
whether he will or no, in an extraordinary Man- 
ner; which Reaſon is enforced in this their un- 
precedented applying to the legiſlative Power in 
this Matter. | 

7. To make good the laſt Reaſon, a Petition 
was preferred to the Lord Keeper by the Plain- 
tiff and his Mother, againſt having the Writ, 
and diſowning their Knowledge of the Effect of 
the former Writ ; and both, with an Uncle and 


Aunt of the Plaintiff, appeared to juſtify that 


Petition; and the Woman avowed, that when 
ſhe parted with her Son to ſue the Appeal, ſhe 


, thought 
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thought that it was in order to obtain the De- 
ceaſed's Eſtate, as the Petitioner had fraudulently 
induced her to believe. | 

8. The Appellant and his Mother inſiſted, that 
the Infant being Heir at Law to the-Deceaſed, 
and fo intitled to her Eſtate, unleſs ſome way di- 
verted by Will or Settlement (which the Peti- 
tioner would never ſatisfy them in) and the Peti- 
tioner, with her Son Jobn Stout, being in Poſſeſ- 
fion of that Eſtate, they thought it very impro- 

r the Petitioner ſhould have the proving the 
Plaintiff 's Pedigree in an Appeal, which was his 
Title to an Eſtate the Petitioner held from him ; 
for Recovery whereof the Infant, and his Mother, 
as Guardian, preferred their Bill in Chancery, 
which Suit is ſtill depending. 


Theſe Reaſons were enforced by ſeveral Con- 
-fiderations, ſhewing, that this Writ of Appeal of 
all others ought not to be favoured : 

1. Becauſe ſued out clandeſtinely and fraudu- 
lently, as aforeſaid, by one who had no Power. 
2. Becauſe deferred two whole Terms after the 
Acquittal on the Judgment, and not taken out 
till the laſt Seal, about four Days within the 
Year ; which ſhews they did not deſign Juſtice, 
but to ſpin out a Scandal as long as they could, 
maliciouſly and vexatiouſly. | 

-3. An Acquittal on Indictment, was a Bar to 
an Appeal at the Common Law; and though 
that Bar be taken away Stat. H. 7. (which let in 
the Indictment within the Lear and Day) leſt 
Perfons ſhould procure themſelves to be acquitted 
on Indictments by faint Proſecutions; yet, ſince 
this Proſecution was far from faint, the Appel- 
| lees in this Caſe are within the Reaſon and Equi- 
ty of that Plea; and the rather, for that the Pe- 
titioner, who would proſecute this Appeal, was 
the nem or Proſecutor of the Indictment, and 
did it with all imaginable Induſtry, aſſiſted by the 
united Intereſt of the Quakers, and the Prejudice 
of a Party in the Town of Hertford, diſobliged on 
the Score of Elections. : 

4. Appeals have not been favoured ſince the 
Stat. H. 7. except in Caſes of Conviction, and 
Pardon obtained by Surprize, or after ſome clear 
or freſh Diſcovery by additional Evidence; which 
neither is, nor can be pretended. 


Te CASE of Mrs. Many STour, Widow. 


N March, 1699, being within the Space of a 
; 1 Year after the ſuppoſed Murder of Mrs. Sarab 
Stout, a Writ of Appeal was ſued out of the 
High Court of Chancery, againſt Spencer Cowper, 
Eſq; Fobn Marſon, Ellis Stevens, and William 
Rogers, Gentlemen, in order for the Trial of 
them, at the Suit of one Henry Stout, Heir at 
Law to the Deceaſed, and the Appellant named 
in the Writ of Appeal, who at the Time of 
ſuing out ſuch Writ was about the Age of Ten 
Years. | 
Mrs. Stout, the Mother of the Deceaſed, after 
ſuch Appeal was ſued out, cauſed the ſame to be 
delivered to one Mr. Boftock Toller, the Under- 
Sheriff tor the County of | Hertford, in order for 
his apprehending of the Appellees mentioned in 
the laid Writ. And ſhe fearing leſt he would be 
either remiſs or unmindful in the due Execution 
thereof, ſome ſhort time after ſhe ſent a Neigh- 
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bour of hers to Mr. Toller, to know what he had 
done, or would do, with the Writ ; whether he 
had executed the ſame, or whether he would re- 
turn the Parties were not to be found : Which 
Meſſage was duly carried, with a particular Ac- 
count, that Mrs. Mary Stout, the Mother of the 
Deceaſed, was the Perſon that ſent the ſame. To 
which Mr. Toller returned this Anſwer, Mrs. 
Stout is @ very buſy, uneaſy Woman ;, but however, 
when the Writ is out, I will make ſuch Return 
thereof as the Law direcis. 

Mrs. Stout having received ſuch an Anſwer, 
and expecting to have a Return of the Writ, ac- 
cording to Mr. Toller's Promiſe, on the thirteenth 
of April following, was in order thereto, and for 
the further deſigned Proſecution of the Matter, 
duly admitted Guardian to the Appellant ; and 
as ſuch, on the fifteenth of the ſame Month of 
April, being the firſt Day of the then Eaſter- 
Term, appeared perſonally in the Court of 
King*s-Bench, in order to arraign the Appellees, 
in caſe the Under-Sheriff ſhould have returned 
them taken. | | 

Upon ſuch Attendance of Mrs. Stour, Mr. 
Toller was frequently called, pending the whole 
Time the Court fate, (the Writ being then return- 
able) to make a Return of the Writ : But he 
made Default, and inſtead thereof Mr. Marſon, 
one of the Appellees, appeared in Court, and 
prayed either to be arraigned or diſcharged ; 
though the Writ was not then, or ever fince, 
ſeen or returned in Court: So that ſuch Mr. Mar- 
ſon's Motion appearing only to be 'a Shew, or 
Bravado, no Damage or Advantage being to be 
ſuſtained or gained to him thereby, the ſame was 
rejected. | 

Upon the ſecond Day 'of the ſame Term, the 
Court of King's- Bench was moved on the behalf 
of Mrs. Stout, that a ſhort Day might be ap- 

inted peremptorily for Mr. Toller to make his 

eturn. But then (though Mr. Marſon knew of 
the Writ of Appeal's coming to Mr. Taller's 
Hand, as appears by his praying an Arraignment 
but the Day before) it was ſuggeſted in Court, 
That no Writ of Appeal was ever left with Mr. 
Toller againſt the Appellees; And upon ſuch 
Suggeſtion, Mrs. Stout then loſt the Benefit of 
her Motion, and was forced the next Day to get 
an Affidavit of the Delivery of the Writ, which 
ſhe accordingly did ; and thereupon ſhe moving 

ain for a peremptory Return, then the Under- 
Sheriff *'s Receipt of the Writ of Appeal. was 
granted, and thereupon a Rule of Court obtain- 
ed to compel him to appear, and make a Return 
of the Writ ; which Rule was ſerved, and there- 
upon Mr. Toller ſoon after attended, and by Af- 
fidavit informed the Court, That upon the ſix- 
teenth Day of the ſame Month of April (wi:ich 
was a Day after the Return of the Writ, and 
three Days after Mrs. Mary Stout was admitted 
Guardian to the Appellant) he delivered up the 
Writ into the Infant's Hand. 

Upon which Account given by Mr. Toller, the 
Court of King's-Bench ordered him to be exa- 
mined upon Interrogatories, touching the Deli- 
very of the Writ; and accordingly Mrs. Stout 
the Guardian prepared the ſame, but could not 
without conſiderable Difficulty get him examined 
(being forced to be at the Charge of two or three 
Orders of Court, for that Purpoſe, before he 
came.) Atlaſt his Examination was taken, in and 
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by which he owns the Receipt of the Writ of 
Appeal; and that he was informed, that Mrs. 
Mary Stout, the Mother of the Deceaſed, proſe- 
cuted the ſaid Writ; that ſhe ſent the ſame to 
him; and that the Infant, the Appellant, was a 
rfect Stranger to him, when he delivered it 
into his Hands: But then, to extenuate the 
Matter on his own Behalf, the Reaſons he al- 
ledges in his Examination for ſuch his Delivery, 
are, That the Appellant came with the Mother, 
Uncle, Aunt, and one Mr. Woodford, an old 
Acquaintance of his, for the Writ; and that Mr. 
Woedfard informed him of the Reality of the 
Appellant, and his Relations ; and delivered him 
a Note under the Hand of William Cowper, Eſq; 
rporting the ſame, That the Infant was the 
Plaindif in the Appeal; that one of the Women 
was his Mother, and that the other Man and 
Woman were his Uncle and Aunt; which, 
with the ready Anſwers they gave to 
ſuch Queſtions as Mr. Taller aſked them, induced 
him to believe them to be the real Parties; as in 
his Examination he ſets forth. 

Mr. Toller ſays, further, That on the twenty- 
' ſixth of the ſame Month of April he deſired the 
Infant, his Mother, Uncle and Aunt, to deliver 
him back the Writ; but they declared, That the 
Infant with Advice had burnt the ſame. 

Mr. Toller in his Examination gives this Ac- 
count; That ſome ſhort Time before his Receipt 
of the Writ, he received a Letter from Mr. Will. 
Cowper, to know whether any Writ of Appeal 
was come to his Hands againſt Mr. Spencer 

per; to which he anſwered there was none: 
That ſome ſhort Time after. ſuch Writ was come 
to his Hands, he received another Letter from 
Mr. William Corper, to the ſame Effect as the 
former.z to which Mr. Toller anſwered there was; 
and ſent him the Contents of the ſaid Writ : 
That after ſuch Writ came to his Hands, Mr. 

er Cowper ſent him a Letter, to know, whe- 

r he had received any Writ againſt him; to 
which Mr. Toller infor med him he had. So that 
by Mr. Taller's own Examination a perfect Cor- 
reſpondence is owned; and an Intelligence from 
time to time, and from one Party to another, is 


ven. 5 5 
That upon the laſt Day of the ſaid Term, Mr. 
Toller s Examination was reported to the Court 
of Ning . Bench; who, upon hearing the ſame, 
were of Opinion, That he was guilty of an high 
Miſdemeanour, and was in Contempt of that 
Court; and thereupon was committed to the 
Marſbal, and fined Two Hundred Marks. 

That Mrs. Stout having received no Satisfac- 
tion for the Blood of her Daughter, by the Under- 
Sheriff's being ſo fined, did petition the now 
Lord Keeper for a new Writ; the Time being 
elapſed then for the ſuing out of another in 
courſe: At which Time alſo there was a croſs 
Petition preferred in the Infant's Name, praying, 
That no new Writ of Appeal ſhould be ſued out 
in his Name. And the ſubject Matter of both 
Petitions being debated before the now Lord 
K 


Chief Juſtice Treby, the Lord Chief Baron Ward, 

and Mr. Juſtice Powell; upon ſuch Debate it not 

then appearing, by any poſitive Proof, that the 

Appellees in the Writ, nor any of them, were 

privy to the Deſtruction of the Writ; it was 

therefore thought hardly reaſonable that a new 
Vol. VIII. | 
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er, the Maſter of the Rolls, the late Lord 
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Writ ſhould be granted; which was a great 
Cauſe of Mrs. Stout; Petition being rejected. 
Now Mrs. Stout's Petition was grounded purely 
upon another Bottom (ſhe not imagining that 
ſuch an Objection would have been Rarted) for 


ſhe was adviſed, that if Juſtice had been obſtructed, 
whether it had been by Accident or Deſign, in 


either Caſe a ſuitable Remedy might have been 


found: As, ſuppoſing the Writ of Appeal had 
been accidentally burat when in the Sheriff's 
Cuſtody, as it really was when it was out, in reſpeR 
to have a Diſcovery of Truth, the Court, which 
firſt gave the Writ (ſhe was adviſed by Council 
learned in the Law) could ſupply the Loſs of ir. 

Had ſhe imagined that all the Appellees would 
have ſo much as inſtanced their total Ignorance, 
as to the Deſtruction of the Writ, ſhe could have 
much better prepared herſelf to have given them 
an Anſwer; ſhe could have ſet forth how the 
Infant, his Mother, and the Appellees Attorney, 
went in a Coach with four Horſes to the Under- 
Sheriff at Hertford, and there took the Writ of 
Appeal from him, and from thence brought it 
to London; ſhe could have informed the Court of 
a more particular Intelligence, lately confirmed, 
concerning the Deſtruction of the Writ, by whoſe 
Qrger, and at whoſe Chamber,. the ſame was 
burat: Which Matters, if yet examined, will 
ſufficiently evince whether the Appellees, or 
ſame one of them, were privy or not to the 
Deſtruction of the Wrix, 

There was an Objection againſt Mrs. Stout's 
Petition, That the Writ of Appeal was never 
well ſued out (the Infant, nor his Mother, not 
knowing of the ſame till afterwards) but to that, 
beſides the Proofs Mrs. Stout could have given 
to the contrary, ſhe was and is ſtill adviſed, That 
her being duly admitted Guardian, by 'the free 
Conſent of the Infant (though ſubſequent in Time 
to the ſuing out of the Writ) the ſame in Law 
is very authentick, and makes the ſame well ſued 
out. And it is preſumed, that no Perſon will 
12 2 rd Keeper, and the other 

udges, did. all agree to the con upon 
1 the Matters before - n 

It was mightily inſiſted upon by the Council 
for the A at the hearing of both Pe- 
titions, as if Mrs. Stout ſhould cauſe herſelf to be 
admitted Guardian to the Infant, only to protece 
her Eſtate from the Infant, and that without the 
Privity of the Infant's Mother, or any of his Re- 
lations: But (beſides the very Admittance itſelf, 
which is purely for proſecuting the Appeal, and 
for nothing elſe) Mrs. Stout was always ready to 
diſcover the Title of her Eſtate ; and never but 
declared, That the Infant had no Right thereto. 
And as to the Infant's Mother not knowing of 
Mrs. Stout's Deſigns, it is very eaſily anſwered 
for it is not only ſworn, and the Afﬀidavits filed 
in the King's-Bench, That Mrs. Stout wrote to 
the Infant's Mother what her Deſigns were; but 
alſo a particular Account is in thoſe Affidavits 


ſet forth, How willing the Infant's Mother was 


to ſend her Son to Mrs. Stout, ordering one of his 
Uncles to carry him to her, for Mrs. Stout to do 
with him as her Occaſions required; and withal, 
directing ſuch Uncle to deliver her Son to Mrs. 
Stout, and to none but her, and to do according 
to her Directions. 

It hath commonly been reported, as if the Pro- 
ſecution in this Appeal hath been purely vexa- 
| | 61 "TC 
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APPENDIX 
The Hertford LETTER: Containing ſeveral 
brief Obſervations on a late printed Trial, con- 
cerning the Murder of Mrs. SARAH STOUT, 


tious, begun by a Body of Quakers, and eſpou- 


ſed by a Faction at Hertford agaimft Mr. Cowper's 


Intereſt. But whoever the Fomenters or Spread- 
ers abroad of ſuch Reports 'are, they would do 
well to conſider, if it were their own Caſe, to 
have an only Child murdered, and her Reputa- 
tion rendered infamous to Poſterity, whether 
Nature and Duty would not oblige them to uſe 
all Means to make a Diſcovery of the Cauſe 


thereot ? And whether they would not think it 


hafd to have their own Endeavours reflected on, 
and their utmoſt Diligence accounted to be the 
Cauſe of a Party ? | 5 | 

It hath alſo been reported, and perhaps by 
ſore of the Appellees may be objected, I hat the 


very Method in the Proceſs of this Appeal hath 


been malicious, in delaying the ſuing out of the 
Writ, until the Time was almoſt elapſed, thereby 


to keep the Appellees in an uneaſy Suſpence. 


But in, Anſwer to that 'tis confeſſed, That it was 
much longer before the Writ of Appeal was ſued 
out than was deſired or expected ; becauſe it was 
near half a Year before Mrs. Stout could find out 
(though all that while ſhe made a diligent Search) 
the proper Perſon to make an Appellant ; and 
after ſhe had, ſhe was forced to examine moſt of 
the Regiſters in London and Southwark, to make 
out his Pedigree; and which as ſoon as ſhe had 


done, the very next Day ſhe cauſed the Writ of 


Appeal to be ſued out: So that it was her Miſ- 
fortune, and not her Malice; ic being under the 
Neceſſity of ſo long a Delay. NIE 

It is commonly urged, as a ſtrong Argu- 
ment againſt a ſecond Trial of the Appellees, 
That there is no new Evidence that Mrs. Stout 
hath againſt them : But ſuch Perfons, whoever 


they are, not only aſſert what they are totally 


ignorant of, but alſo conclude, that Mrs. Stout 


takes a great deal of Pleaſure (eſpecially now in 


her old Age) in being in a conſtant Fatigue, and 
conſiderable ł xpence, purely to be rendered ri- 
diculous to the World, and uncaſy to herſelf, in 
the freſh and daily Renewals of her great Loſs. 
In Anfwer to which, ſhe is ſufficiently aſſured, 
that ſhe goes and acts by other Principles and 
Deſigns ; and that ſhe hath more material Evi- 
dence than ever yet was made publick ; and that 
ſhe believes the Appellees (though they pretend 
their Innocency is fenced providentially with 
ſuch Circumſtances as that they need not fear) 
do not care to come to the Teſt ; or elſe why 
thould there be ſo vigorous an Oppoſition againſt 
ſo plain an Act of Juſtice, if there was no Matter 
of Fact that could be proved againſt them, nor 
no concurring Circumſtances that would any way 
affect them? (as they ſeem to inſinuate.) It would 
have redounded much more to their Honour 
and Reputation, and have wiped off all Occaſion 
of Reproach, if (inſtead of ſo mean an undermi- 
ning of Juſtice, in the Deſtruction of the Writ 
of Appeal) they had undergone a ſecond Trial; 
ir being impoſſible (according to their own Aſ- 
ſertions) for them to miſcarry, or be found guil- 
ty. All Perſons muſt certainly know, that it 
would be no Prudence in Mrs. Stout to divulge 


her Evidence betore a Trial; and if ſhe doth but 


act prudently, for any therefore to alledge ſhe 


- hath no Proof, is purely to ſpcak at random 


and at a venture, and ought to be regarded 


- accordipgly. [But this Affair came to nothing. 
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SIR, 

Am favour'd with yours of the 2oth ut. 

whereby I perceive your Pleaſure is, That 

I ſhould give you my Sentiments concern- 
ing Mrs. Sarab Stout's Death, the Trial. Fc. In 
Anſwer, I am very ſenſible of my own Weakneſs, 
and how unit I am to enter into a Controverſy, 
wherein ſo many Doctors have been worried al- 
ready: Nevertheleſs, in Obedience to your. re- 
iterated Commands, (though in doing it I may 
expoſe my own Ignorance,) I ſhall give you my 
1 houghts concerning the Natural Cauſe of 
Drowning, Floating of dead Bodi.s afterwards, 
the various Sentiments of the Doctors, the Man- 
ner of her Death, the Letters produced in Court, 
her Melancholineſs, why no Mention was made of 
the Money; and laſtly, concerning two publick 
Experiments, whereot one was made here, and 
the other in the River of Thames. 

It is a common Obſervation of moſt People, 
not uſed to dive, that upon their plunging them- 
ſelves in the Water, whether it be voluntarily, or 
involuntarily, they find a great Confuſion of their 
Spirits; ſo that it is morally impoſſible for them 
to regulate their Actions in this Surprize, by the 
Dictates of Reaſon ; in this Conſternation, they 
lay hold on any thing that comes in their way, 
not conſidering whether it may contribute to their 
Sinking or Swimming. | 

In this Hurry of the Spirits, (occaſion'd part- 
ly from the Noiſe their Fall makes in the Water, 
and partly from its running into their Ears, No- 
ſtrils, Sc.) the whole Animal Oeconomy is 
brought into Diſorder. In this Confuſion, it is 
no ways ſurpriſing, that Water, wherein they are. 
immerſed, ſhould inſinuate itſelf into ſome Vacu- 
ities, no ways adapted for its Reception : And it 
being obvious to all, That no Man doth, or 
can live without Reſpiration, whatever Element 
ſoever he is in; if in the Air, he ſucks that in, 
which naturally flows into the Lungs ; if in Wa- 
ter, what comes into the Mouth, as long as his 
Senſes continue, he ſwallows that down the Gul- 
let; as long as he doth not breathe, there is little 
danger of Drowning, but on the firſt Inſpiration, 
if he is at the Surface of the Water, tis much if 
he doth not ſwallow down the Wind-pipe (with 
the Air) ſome ſmall Quantity of Water ; bur if he 
is totally immerſed in it, tis not improbable; 
that upon Inſpiration, a far greater Quantity of 
Water than Air will enter into the Cavity of 
the Lungs. - | 

In every Expulſion of Air out of the Lungs, 
the Eprglottis is lifted up; if the Mouth, at the 
ſame Time, ſhould be full of Water, tis impoſ- 
ſible but ſome of it will paſs down the Wind- 
pipe; as is obſervable in thoſe that accidentally 
laugh while they are a drinking, if a Drop falls 
into the Aſpera arteria, it will cauſe a Coughing, 
which is a convulſive Motion of the Lungs, &c. 
whereby Nature doth commonly throw up any 
thing that doth caſually fall upon them ; by this 
ſtruggling of Nature, to expel the Water already 
flip'd down, the Epiglottis is lifted up, and inſtead 
of ejecting the Water juſt ſwallowed, the Mouth 
being full of it, a great deal more forceth itſelf 

fr; | el | down, 
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down, by its natural Gravity, which gravitates 
the more, by reaſon of the Cylinder or Cone of 
the Air, that continually preſſeth on its Superfi- 
cies. As ſoon as the Senſes are gone, the Epiglot- 
tis is kept open by the Force of the Stream that 
runs into the Wind- pipe, 'till the Brenchia, and 
all their Ramifications, are filled: As long as 
the Senſes continue, they ſwallow moſt of the 
Water that comes into their Mouths, into their 
Stomachs; but when they are near ſuffocated, 
the Water runs into thoſe Ducts, where it meets 
with the leaſt Reſiſtance. 

So long as Life continues, there is a convul- 
ſive Struggling of Nature, to expel out of the 
Lungs all thoſe Things that are noxious to them, 
eſpecially Water; being never uſed to be Recep- 
tacles for any thing but Air, they uſe their ut- 
moſt Efforts to eject it, by 2 violent contracting 
their Lobes nearer together ; by theſe exorbitant 
Contractions, the Water contain'd in the Rami- 
fications of the Bronchia, &c. are ſometimes forced 
into the Cavity of the Thorax, either by dilating 
the Pores of the thin Membrane that inveſts the 
Lungs, (as Quick- ſilver is forced by the Preſſure 
of a Hand through a piece of Leather) or by 
the Rupture of their Tunicle, or by ſome mi- 
nute Veſſels, not yet deſcribed by Anatomiſts. 
If any Practitioner in Phyſick, Sc. ſhall aſſert, 
That Anatomy is brought to a Ne plus ultra, 
and that all Ducts, through which the Juices of 
Animals are ſtrain'd, are detected; I would de- 
ſire them to tell me through what Veſſels the Pus 
in an Empyema, where the Matter lies on the 
Midriff, when there is no Ulcer of. the Lungs, 
is expectorated, or through what Paſſages, when 
tis carried off by Urine, 'tis convey'd into the 
Kidneys; or how bitter Injections caſt into the 
Thorax, can affect the Mouth with its Taſte, (as 
the Obſervations of Phyſicians do demonſtrate ;) 
or let them read a Treatiſe of Robert Boyle, Eſq; 
call'd New Experiments Phyſico- Mechanical, touch- 
ing the Spring of the Air ; where, amongſt many 
curious Obſervations about the Lungs, he aſſerts, 
That the diligent Wallæus relates, That he di- 
vers Times obſerved in the Diſſeftion of Live 
Bodies, that the Membrane that inveſis the Lungs, 
22 in it as big as the longer ſort of Peas, 

343. 

| __ is as frequently found in the Cavity of 

the Abdomen, as of the Thorax; but by what Ducts 
or P (when there is no viſible Rupture 
of the Coats of the Stomach or Guts) it is 
carried there, I leave it to the Microſcopical 
Anatomiſt to determine : I conceive it enough for 
me, at preſent, to tell you, that it is Fact. Iam 
conſcious you are not ignorant that there are many 
Things that happen in the Animal Oeconomy, 
that cannot be proved @ Priori; yet when they 
are a Poſteriori, they are admitted by the Schools 
as undeniable Arguments. If any are ſo Scepti- 
cal as to deny what is not capable to be proved 
4 Priori, they would be put to it to prove the 
Circulation of the Blood, Motion of the Animal 
Spirits, or where, or how the Chyle is tranſcolated 
through the Coats of the Guts. 

As ſoon as the Lungs, Stomach, Sc. are full 
of Water, the Body naturally ſinks, and riſes no 
more, till there is a Putrifaction in the inward 
Parts, which in cold Countries is longer than in 
hotter Regions; but the ſooner Putrifaction is 
begun, the ſooner the Corps floats, whereof no 
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certain Calculation can be made, the Time of 


their riſing differing, with reſpect to the Region, 


and in the ſame Climates with reſpe& to the Sea- 


ſons of the Year : In theſe Parts, actording to 


the common Reckoning, they float in Nine or 


Ten Days. | 
The common Cauſe aſſign'd for floating of 
Bodies drown'd, is, the breaking of the Gall; 


which you know is a vulgar Error; ſo that 1 


need ſay nothing in Oppoſition to it : The Cauſe 
aſſign'd by the Moderns, is Putrifaction; but how 
this Putrifaction renders the Body more boy- 
ant than *twas before, is not obvious to every 
Eye; therefore I ſhall give you my Thoughts 
concerning its Modus agendi. Putrifaction is 4 
Species of Fermentation ; by Fermentation the 
Air contain'd in the Cavity of the Breaſt, Body, 
Stomach, Sc. tho' ſeemingly full of Water, yet 
they contain great Quantities of Air, which is 
rarified with the other Juices, proportionable to 
the Degrees of Putrifaction; and this inſenſible 
Dilatation of the Body encreaſes gradually, till 
the Corruption hath made a Paſſage through the 
Skin; ſothata Perſon that is not above 20 Inches 
in Circuit when firſt drowned, after he hath lain 
ſome Weeks in the Water, will be at leaſt 30 or 
40 Inches in Circumfetence : This gradual Dila- 
tation of the Body, I conceive, is the ſole Cauſe 
of its riſing to the Surface of the Water, after 
ſome certain Time, and alſo of its more or leſs 
Boyantneſs afterwards. 5 . 

Having given you my Thoughts concerning 
the Cauſe of Drowning, of the Floating of the. 
Corps afterwards ; I ſhall now acquaint you with 
my Notions, why Bodies thrown dead into the 
Water do not fink, and why ſome are more boy- 
ant than others. \ 

It is obſervable, that human Bodies, after 
Death, admit no Water, eſpecially ſuffocated, as 
the Experiment made ſome Weeks ſince, doth 
evidently demonſtrate ; becauſe, as ſoon as Death 
ſeizes a Man, the Sphincter Muſcles, in all Parts, 
do naturally contract themſelves, for which Rea- 
ſon, it is not fo eaſy to inject any Liquids into 
the Parts that have them, as before : By this Se- 
cluſion of Water, the Vacuities (which in drown'd 
Creatures are full of Water) are, in thoſe that 


come by their Death ſome other Way, full of 


Air, which, by natural Experiments, is proved 
to be a thouſand times lighter than Water; and 
by the ſame ſort of Experiments, ſolid Fleſh is 
obſerved to be but a little heavier than Water : 
If you grant this, which is eaſily demonſtrated, 
it will be no hard Matter for any conſiderate 
Man to believe, that Fleſh (which hath many 


large Cavities in it, fill'd with Air) may float. 


If you doubt the immediate floating of human 
Bodies, thrown dead into the Water, you may, 
for your Satisfaction, conſult the Opinion of Sea- 
men, who have been the laſt War in ſeveral En- 
gagements with the French, or thoſe that have 
been a Guinea Voyage ; where, when they throw 
the dead Negroes over-board, they never lay any 
Weight to their Feet, to ſink them, as they do 
to white Men: It is certain that all thoſe Negroes 
do immediately float; I have ſpoken with ſeveral, 
lately come from thence, that, if Occaſion were, 
would atteſt it with an Oath. 

Bodies are more or leſs boyant, either in reſpe& 
to themſelves, or in reſpe to the Medium where- 
in they float. 


If 
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If the Perſon died in the very Act of Inſpirati- 
on, the Lungs will be full of Air, by which the 
Breaſt will be ſenſibly dilated. 
of the Thorax with Air, may be a Cauſe of float- 


ing, is evident from thoſe that can lie on their p 


Backs without ſtirring. Hand or. Foot; it being 
obſervable, that thoſe do fill themſelves as full of 
Air as they can, and that as long as they can 
hold their Breath they float, but on the very In- 
ſtant of breathing they fink. If they have a large 
Cheſt, or are very lean, they will float the loftier. 
If they are caſt into Salt Water, they will be 
more boyant than in freſn; it being experimented, 
that Ships will ſink ſome Inches lower under Wa- 
ter in the Thames, than when they were at Sea; 
if into deep Water, all Men obſerving they can 
ſwim more eaſily in deep than in ſhallow Water. 

On the contrary, if the Perſon died in Expira- 
tion, had a ſmall Cheſt; was fat and fleſhy, or 
was thrown into freſh or ſhallow Waters, he will 
ſwim the more under Water. | 

I do not ive ſo great a Diſcordancy be- 
tween the rs that were Evidences for the 
King, and their Oppoſites, as ſome ſeem to in- 
ſinuate. The Witneſſes for the King depoſed, 
That it was their Opinion, that no Perſon ever 
was, or poſſibly could be drown'd, that had no 
Water in their Lungs, Stomach, Sc. and that as 
far as they had made any Obſervations on drown'd 
Perſons, they always found great Quantities of 
Water in the inward Parts of drown'd Perſons ; 
Part thereof uſually, in lifting them out of the 
Water, runs out of their Noſe or Mouth ; that 
upon their Diſſection, they had found conlide- 
rable Quantities of it in the Cavities of their 
Bodies; and that it was their Judgment, that 
the inward Parts of drown'd Perſons would pu- 
trify in leſs than ſix Weeks Time. Whether 
theſe are not undeniable Truths, I leave it to the 
Determination of yourſelf, and all unbiaſſed Peo- 
ple that have made any real (not notional) Obſer- 
vations on drown'd Bodies. 

Their Learned Antagoniſts, whoſe ſole En- 
deavour and Buſineſs, as far as I could perceive, 
was to render it a mute Caſe, by their ſtrenuouſly 

ing, That two or three Ounces of Water was 
aer, to drown a Perſon; not from any Obſer- 
vations on human Bodies, but from a private Ex- 
periment on a Dog or two that was half hang'd, 
as I am told; and I am apt to think there was 
ſome Artifice uſed, ſeeing the Experiment did 
not ſucceed, when made publickly in the River 
of Thames, by the ſame Perſon. 

Dr. Sloane ſaith, That Caſes of this kind are 
very uncommon, (viz. for Mrs. Stout to be drown'd 
without any Water in her) and none of them have 
fallen direBly under my Knowledge ;, nor, as I verily 
believe, under. any other Perſon's, ſince the 
Creation of Man: Then he tells you, that Vater 
feallowed by the Gullet, into the Stomach, will not 
drawn the Perſon ; (Who ſaid the contrary ?) But it 
is that tubich goes into the Windpipe and Lungs that 
| ſuffecates ; and confirms it with an Obſervation, 
ſaying, I have obſerved ſome Spoonſuls, if it went 

the wrong Way, to bave choak'd or ſuffocated the 
Perſon. Note, he doth not ſay drown'd, neither 
do I think any Perſon can properly be ſaid to 
be drown'd, that hath not ſwallow'd above two 
or three Qunces of Water, but rather ſuch are 
(as the Doctor ſaith) choak'd or ſuffocated. In 
the ſame Paragraph he tells you, that Whether 
a Perſon comes dead or alive into the Water, be be- 


That the filling 
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lieves ſome Quantity will go into the Windpipe : 
Then Water in the Windpipe is no certain Sign 
of a drown'd Perſon; I am of another Opinion, 
which our Experiment doth ſeem undeniably to 


rove. | 

Being aſk'd by the Judge, Whether the Parts 
would not putrify in leſs than ſix Weeks, if there 
had been Water? his Anſwer was, My Lord, I 
am apt to think it would have purified the Stomach 
leſs than the Lungs: How direct and ſatisfac- 
tory this Anſwer-was to the Queſtion, you may 
determine. I obſerve a general Queſtion, (for 
what Intention I cannot divine) which was, Whe- 

ther any Water would go into the Thorax? If it 

did, or did not, I cannot conceive what Benefit 
or Prejudice it would be to this Caſe, though [I 

am apt to think the Membrane that inveſts the 
Lungs, may eafily be torn by violent Coughing, 

which is obferved in all Perſons when any thing 
falls into the Windpipe. 

Near the Foot of his Diſcourſe, he faith, 7 am 
apt to think, if there was any Quantity (of Water) 
in the Lungs, the Spongineſs of the Part would ſuct 
up ſome part of it: Who ſaid the contrary ? But 
Doctor, If they had ſuck'd up any part, would 
not her Lungs have been moiſter, than if they had 


ſuck'd up none? But Mrs. Stent's were rather 


drier than uſyally- they are in dead Perſons ; 
therefore — At to the Stomach, I have not known 
it tried; Have you known it tried, as to the 
Lungs ? If not, we are as much in the Dark as 
before, unleſs we take your I am apt to think for 
Demonſtration. 

This Doctor cloſes his Sentiments with F there 
was a great Fermentation, à great deal of it (Wa- 
ter) would riſe up in Vapours or Steams, and go off 
that way : Here he terminates all with an . Sup- 
poſe I ſhould grant him there was a great Fer- 
mentation, to be as true, as I am confident *tis 
falſe; his Inference 1 doubt would not follow, 
wiz. that a great deal ef it would riſe up in Vapours 
or Steams, and go off that, way; if it ſhould riſe 
into Vapours in the Stomach, I am ſubje& to be- 
lieve, that the Coldnaſs of the Parts through 
which they muſt paſs, would condenſe them again, 
before they could get out of the Body. What 
Way he means by That Way, I cannot imagine ; 
if *tis through the Gullet, the Contraction of the 
Mouth of the Stomach, Gullet, (which as Dr. 
Garth ſays) contracted or purſed up by a Muſcle 
in the nature of a Sphincter, and the Clofure of 
the Lips, &c, would either keep them in the Sto- 
mach, or elſe the Coldneſs of the Part thro' which 
they muſt of Neceſſity paſs, would condenſe them 
intheir Paſſage out of the Body : If through the 
Guts, the Pylorus, the Coldneſs of the Guts, or the 
SphinFer ani, would obſtruct their Paffage: If it 
could be imagined that the Subtleneſs of theſe Va- 
pou could get thro* the Coats of the Stomach, 

conceive the Coldneſs of the Omentum Peritonæ - 
um, and the Thickneſs of the Muſcles, Fat, &c. 
of the Abdomen, would impede their Exit out of 
the Body. In fine, it ſeems very probable to me, 
that if there had been any Fumes raiſed in the 
Stomach, by Fermentation, that they could ne- 
ver get an Exit through ſo many Impediments. 

Dr. Garth tells you, that 1 is impoſſible that 
the Bedy (of Mrs Stout) ſhould bave floated, un- 
leſs it had reſted, or been intangled . amongſt” the 
States. This is a certain Truth, if ſhe had been 
drown'd ; but if ſhe was thrown in dead, there 


is nothing more common than for it to float; and 
| this 
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this my Aſertion is conſentaneous to the univer- 
ſal Experience of thoſe Seamen that uſe the Ne- 
gro Trade; for when any of their Slaves die, 
they throw them over-board, without any Weight 
to their Feet, and theſe float immediately. 

That ſhe was found ſideling in the Water, is 
a mighty Argument with this Doctor that ſhe did 
not float; but grant ſhe was intangled (which is 
denied by ſeveral) between the Stakes, as tis aſ- 
ſerted, I think it no greater Wonder, than for a 
Deal Board twelve Inches broad (which ſhould 
accidentally get edgewiſe between two Stakes, 
not above nine Inches diſtant one from the other) 
to float edgeling, as long as tis intangled between 
them. Nay, on the contrary, I think it morally 
impoſſible tor any Body, that is much broader 
than *ris thick, if it caſually gets edgewiſe between 
two Stakes, whoſe Diſtance will not let it lie flat, 
but it muſt continue more or leſs edgeling, till 
tis diſintangled. 6 

I obſerve the Judge aſk'd this Gentleman, 
Whether Water in the Body would putrify it? 
He anſwer'd, [ ſay not; for in ſome Places they keep 
Fleſh- Meat from corrupting, by preſerving it in 
Water : If he means Water in a deep Well will 
keep it a Day or two in hot Countries, I may ad- 
mit it; but that it will keep it fix Weeks, or 
more, I utterly deny it: if it will not keep Fleſh 
from Putrifaction forty-ſix Days, it hath little 
Analogy with the Caſe under Debate. 

This Doctor tells you, He muſt differ from him 
(Mr. Coatſworth) where be infers, ſhe was mur- 
deted, becauſe he found no great Quantity of Water 
in ber. This is a Miſtake; for neither he, nor 
any of the other Doctors, or Surgeons, that were 

reſent at her Diſſection, inferr'd ſhe was mur- 
dered, becauſe ſhe had no great Quantity of Wa- 
ter in her; but becauſe ſhe had none at all in her, 

Dr. Morley ſaith, That ibeſe which ſcem to be the 
Queſtions of the greateſt Moment, are, Il bel her there 
was a Neceſſity for this Body (if droum d) to have 
a great Quantity of Water in it? And whether Bo- 
dies thrown dead into the Water float To the firſt 
F anſwer poſitively, That there is no abſolute Neceſ- 
fity that ſhe ſhould have a great Quantity of Water in 
ber. With Submiſſion, Doctor, pray tell which 
of your Oppoſites ſaid there was an abſolute Ne- 
ceſſity for Mrs. Saut to have a great Quantity of 
Water in her; they ſaid, they could not conceive 


that ſhe was drown'd, that had not one Drop of 


Water in her. If you would have contradicted 
them, you ſhould have demonſtrated to the Jury, 
either by Reaſon or Experiments, how a Perſon 
might be drown'd without any Water in them : 
If you could have done this, you had anſwered 
the Queſtion of greateſt Moment. 

This Doctor's Difference between Perſons 
drowned by Accident or Deſign, I would flatter 
myſelf, was rather a Lapſus Lingue, than his real 

_ Judgment; for it is certain, with whatſoever De- 
ſign a Man may go into the Water, before he is 
half dead he is deprived of his Senſes, and how 
he governs himſelf then, you may judge. To the 
ſecond Queſtion, he ſaith, 7 think, if Bodies new 
killed float, tis by Accident: It is as accidental for 
Bodies new kill'd, when thrown into Water, to 
ſink, as tis for Perſons juſt drown'd to ſwim. 
Dr. Woolafton being aſk'd his Opinion, If a 
Perſon be. drown'd, whether it can be diſcovered 

fix Weeks after ? His Anſwer was, I think it im- 
poſſible to be known : 1 am apt to be of his Opi- 
nion, that 'tis impollible preciſely to determine 
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what, and how many Injuries her Viſcera had r 


ceived, or what Accidents had happen'd unto - 


them forty- ſix Days after any Perſon is drown'd ; 


for naturally they would have been putrified in 


half that Time; and when the Bowels are re- 
duced into a putrilaginous Mucilage, who can give 
a rational Judgment concerning their former 
Figure, Poſition, or how they had been affected ? 
This is what naturally happens to a drown'd Per- 
ſon, but there was nothing of this in Mrs. Stout 
which is no ſmall Argument with me, that ſhe 
was not drown'd. I ſhall take little Notice how 
he contradicts his Brothers, by his affirming, That 


in drown'd Perſons, the Water lies only in the 


Stomach and Guts. As to his Experience, I doubt 
he is not candid ; for I believe 1 have heard the 
ſame Story, which was thus: Two Men quarrel- 
ing in a Wherry, one of them took up the 
Stretcher, and knock'd the other down; in his 
falling, he accidentally caught hold of his Ad- 
verſary, and they both fell into the Water toge- 
ther; he that was knock'd down was not ſwell d, 
but the other was exceedingly. | 
Mr. Cowper affirms, That it is not reaſonable 
(in Mrs. Stout, though drown'd) to expect any 
thing but Froth. What, will all the Water turn 
to Froth, that a dying Perſon receives before he 
is drown'd? *Tis a Paradox to me: How con- 
trary this Surgeon's Sentiments are to the univer- 
ſal Experience of the Learned and Unlearned Part 
of Mankind, let the unbiaſs'd judge. If he had 
conſulted Ambroſe Parc, and had thought him a 
reaſonable Man, doubtleſs he would have been of 
another Opinion; who faith, The Belly of him that 
was thrown in alive, will be ſwollen or puffed up by 
reaſon of the Water that is contained therein. _ 
The whole Streſs of this Gentleman's Argu- 
ments ſeems to depend on a ſuppoſed Difference 
that there is between Perſons that drown them 
ſelves, and thoſe that are caſually ſuffocated by 
Water; whereas I am apt to think there is little 
more Difference, than between one that puts the 
Halter about his own Neck, and one that the 


Hangman forceth it on; there is a Parity of 
Cauſes, why the Effects in the ſame Species. 


ſhould extremely differ, is more than my weaks 
Intelle& can comprehend : In both I conceive, 
that in leſs than a Minute, their rational Faculty 
is ſo egregiouſly diſtorted, that nothing is done 
regularly, or by its Dictates. 

The Verity of his private Experiments I 
doubt, becauſe when he made a publick one, it 
infinitely contradicted his clandeſtine ones. There 
is a vaſt Difference in drowning a Creature in a 
Tub, and in a River; in ſinking him with a 
Weight tied to him, and permitting him to ſink 
by his own Gravity. I am not of Opinion, that 
tis ridiculous to expect Water in the Cavity of 
the Thorax, tho* the Lungs had not ſuffer'd an 
Impoſthumation, or the like, for Reaſons for- 
merly aſſign'd. 

Dr. Crell faith, He ſhall only ii upon what 
Ambroſe Parey relates in his Chapter of Renunci- 
ations — He tells us, That the certain Sign of 
a Man's being drown'd, is an Appearance of Froth 


about his Noftrils and Mouth ; which could not le, 


as he declares, if the Perſon had been flrangled, or 
otherwiſe killed before. For the Confirmation, or 
Confutation, of theſe poſitive Aſſertions of this 
Learned Doctor, I ſhall give you the verbal Ex- 
preſſions of Ambroſe Parey: Whoſoever, ſaith he, 


is found dead in the 3 you ſhall know whether - 
| CK.” 


they 
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were thrown into the Maler al:ve or dend; for 
ws Belly of him that was thrown in alive will 


be fewelPd and puffed up, by reaſon of the Water 


- that is contained therein ; certain clammy Excre- 


ments come out of bis Mouth and Neſtrils. In the 


foregoing Paragraph he gives you the Signs, 


whether one is hanged dead or alive; his formal 


_ -» Expreſſions are, If he was banged alive, there will 


be a Foam about bis Mouth, and a foamy and fil- 


* thy Matter hanging out of his Noſtrils, Obſerve 


this Author, whereon he only inſiſts, ſaith, There 
is a Foam and filthy Matter about the Mouth 
and Noſtrils of them that are hang'd alive. Now 
whether Froth at the Mouth and Noſtrils, is a 
certain Sign of a Man's being drown'd, or whe- 
ther it is not incident to Perſons that die of other 
Diſeaſes, any Phyſician can eaſily determine. If 
you will be plraſed to read Paulus Zacheus's 
Dueftiones Medico Legales, on the ſame Subject, 
you may find that he agrees with Ambroſe Parey, 
That an Appearance of Foam about the Noftrils 
and Mouth, is no certain Sign of Drowning. 
By ſuch poſitive Aſſertions of the Learned, 
how eaſily may the Ignorant be impoſed on? 


By this you may evidently ſee the Difference 


between- a Witneſs on his Parole, as this Gen- 


tleman was, and one upon his Oath, as the 


King's were. | 

r. Herriot being aſked by Mr. Cowper, What 
Obſervations he had made concerning this Mat- 
ter ? anſwer'd, M ben I was a Surgeon in the Fleet, 
1 made it always my Obſervation, when we threw 
Men over-board, that were killed, ſome of them 


| ſwam, and ſome ſunk, Then being interrogated 


by the Judge, ben a Body is thrown over-board, 
doth it fink or ſwim? His Anſwer was, I always 


obſerved that it did fink. What Incoherence is 


here ! Firſt, I made it always my Obſervation, 
when we threw Men over-board that were killed, 
ſome of them ſwam, and ſome ſunk : And almoſt in 
the ſame Breath ſaith, I always obſerved, That it 
(a dead Body thrown over-board) did fink. I 
am apt to be of Mr. Herriot's Mind, as to his 
firſt Aſſertion, That Men kill'd in a Fight being 
thrown over-board, ſome of them ſunk, others 
ſwam ; thoſe whoſe Breaſt and Belly are no 
ways injured float; but thoſe whoſe Breaſt and 
Belly are perforated, ſo that Water gets into their 
Cavities through the Wound, I doubt not bur 
they will ſink. i | 
Mr. Bartlett tells you, He never ſaw any Body 


float, though be bad been in ſeveral Engagements. 


It is very probable, he kept himſelf all that Time 
in the Cock-pit, and it may be long after dreſſing 


- the wounded Perſons. The fitteſt Perſons in this 


Caſe to give their Obſervation, are Officers and 
Seamen, who are always upon Deck, and often 
obliged to look out; and not Surgeons, who are 
all the Time of Engagements ſecured in the Hold 
of the Ship. 

Mr. Camlin faith, There were more and greater 
Signs of the Stagnation of Blood on the Body of this 
Child, than on the Body of Mrs. Stout. But on 
what Parts theſe more and 8 Signs were, 
whether on the Breaſt, Belly, c. not one Word. 
The Mother of the Child aſſerts, there was not 
the leaſt Sign of any Stagnation of Blood on any 

rt of her Child: She having lately bad the 
Small. Pox, her Face where the Small- Pox had 
fluxed, was ſomewhat diſcoloured; but it was 
no more diſcoloured, after her Drowning, than 
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it uſed to be (when ſhe was cold) before her 
Death; the Soil of the Water doth generally 
alter the Faces of People: So Mrs. S/out was not 
known by her Neighbours, till chat was wiped 
off. The Settlements of Blood on Mrs. Stour 
were diſperſedly on her Ear, both ſides of her 
Neck, Breaſt, Arm ; but on what Part of the 
Child's Body theſe more and greater Signs of Stag- 
nation were, he doth not ſpecify ; becauſe had he 
aſſigned any particular Place, there were ſeveral 
28 that would have contradicted him. General 
erms are the fitteſt Covers for f alſhood. 

If this Gentle woman was not drown'd, as the 
Doctors and Surgeons for the Priſoners ſeem to 
inſinuate, the Query then will be, How ſhe came 
to her End ? With Submiſſion to better Judg- 
ments, I ſhall here offer my private Sentiments 
concerning it. I am induced to believe, ſhe was 
knock'd down with a Blow on her left Ear, from 
the large Settlement of Blood there, which, as 
Mrs. Kimpſon ſwears, was as much as her Hand 
could cover, and more : After ſhe was felled to 
the Ground by the Blow, it is probable, with the 
Gripe of a ſtrong Hand, ſhe was throttled: 
From the Stagnation of Blood on both ſides of 
her Neck, under her Ears, which Mr. Job 
Dimſdall, Jun. ſwears there was, and from the 
Settlement of Blood on her Breaſt, I am inclined 
to believe, * * the Perſon that throttled her, to 
ſupport his Hand that he might gripe the ſtronger, 
reſted his Arm on her Breaſt, which et 
the 2 there. 

The Circumſtances that induce me to think ſhe 
was not acceſſary to her own Death, are theſe 
following : Her being found without her Gown 
(which probably was torn in the Scuffle) and 
Nightrail.; her Gown could not be found, though 
the River was diligently raked ſeveral times, *cill 
about a Week before the Trial, it was found 
hanging on à Stake, which the Miller had cleanſed 
from the Traſh that hung on it about half an 
Hour before, and he will depoſe that it was-not 
there then: It was torn to Rags, without one 
of its Sleeves, ſome Parts of it were as rotten as 
Dirt, other firm; you might tear it-(which was 
made of a Sort of Norwich Stuff) and the Lining 
(which was a filk Damaſk) with your Fingers, 
as I did: Query, Whether Stuff or Silk will na- 
turally rot ſo ſoon under Water? Here is no 
News of her Nightrail yet. 2. From her float- 
ing; whereof I make no doubt, becauſe it is 
ſworn by ſeveral Witneſſes, 3. Becauſe her Bel- 
ly was not ſwollen. 4. Becauſe no Water came 
out of her when lifted out of the River, nor 
purged out of her afterwards. 5. Becauſe her 
inward Parts were not putrified; though her out- 
ward, that had been injured, were; which! ſup- 
poſe was impoſſible they ſhould have continued 
ſo 46 Days after her Death, had there been any 
Water in them. 6. From the ſeveral diſtinct 
Settlings of Blood, which is unuſual in drown'd 
Perſons : If it had been occaſioned (as ſome may 
think) from a Blow, which ſhe received when 
ſhe threw herſelf in, I am ſubject to believe, that 


the Coldneſs of the Water, in the Month of 


March, would have hinder'd its Settlement in the 
cutaneous Parts of the Body, as it is generally 
obſerved to do; for what is more common than 
to dip a Linnen Rag, or a Piece of brown Paper, 
in cold Water, and apply it to a bruiſed Part, to 
hinder the Blood from ſettling there? 7. From 
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the continual Diſturbance that Mrs. Gurrey was 
under, both in Mind and Body: Nevertheleſs, 
ſhe would not diſcover it till ſhe was almoſt 
frighted out of her Senſes, by the Voice, as ſhe 
thought, of Mrs. Stout, which uttered theſe Words, 
Divulge, Conceal nothing. 8. From what is ſworn 
by the Gurreys againſt their Lodgers at the Trial, 
viz. Mr. Marſon was het, and put by bis Wigg ; 
I ſee his Head was wet they came in about 
11 and 12 Clock —— fbe turn'd me off, but a 
Friend of mine will be even with her by this Time — 
Her Baſineſs was done — — He would paſs his Word, 
Mrs. Sarah Stout's Courting- Days were over —— 
The Uſe- Money is paid to Night —— You have For 


or Fifty Pounds for your Share —— Aſ#d bim, Whe- 
ther the Buſineſs was done? And be anſwer'd, He 
Selieved it was; but if it was not done, it would be 
done to Night PulPd a Handful of Money out 
| of bis Pocket, and ſwore, he would ſpend it all for 
Foy the Bufineſs was done. g. From the Sentiments 
of the Grand Jury, who, after a nice Examina- 
tion, were of an Opinion, that ſhe was murder'd 
as were ſeveral of the Petty Jury, but by whom 
they did not know 
As to the Letters produced in Court, my 
Thoughts are, they are not of a Legitimate, but 
of a Spurious' Production. 1. Becauſe the Stile 
doth no way ſuit her Character. 2. Becauſe her 
Mother doth affirm, The Letter ſhewn her in 
Court was of a ſmaller Character than ever ſhe 
obſerved her Daughter to write; neither doth 
her Brother think them to be genuine. 3. Be- 
cauſe there was no mention made of theſe Let- 
ters, *till the common Report of her being with 
Child (which had been induſtrioufly ſpread abroad 
by ſeveral, but by none more zealouſly, than by 
a Nominal Quaker, her Quondam Admirer) was 
proved to be utterly falſe, by the Oath of feve- 
ral Doctors and Surgeons that had opened her 
Body. 4. Becauſe Mr. Marſon and Mr. Archer, 
on the Trial, ſware (and ſeveral of the Coroner's 
Inqueſt were ready to ſwear) That Mr. Cowper, 
betore the Coroner's Inqueſt, being on his Oath, 
depoſed, That Mrs. Stout was a modeſt Perſon ; 
that be did not know of any thing that was the 
Cauſe of it (viz. her Death) That be did not know 
2 Ee Ren Tons with, but of one whoſe 
ame was Marſhall ; and Mr. Marſhall 20d him, 
That he was always repulſed by ber. Whether 
this Oath is not diametrically oppoſite to his 
Pleadings on the Trial, you may determine. 4. 
Becauſe they did not inſiſt on theſe Letters, 
when Mr. Jones ſaid, Indeed they have produced 
ſome Letters without a Name; but if they inſiſt up- 
on any thing again} ber Reputation, we muſt call 
our Witneſſes. If the Witneſſes then preſent in 
Court (who were ſome of the moſt reputable in 
that Town) had been called, to ſpeak to her Re- 
putation, a great deal of that Dirt, that is now 
caſt upon her, would have been wiped off. I 
cannot but take Notice here how ſeemingly un- 
willing he was to expoſe the Weakneſs of this 
Gentlewoman, or to meddle with her Letters, 
had he not thoſe innocent Gentlemen to defend; 
when before her Death he had ſhewn them to Mr. 
Marſhall, a repulſed Lover, and his Brother, and 
after the Trial, the Printers, who at the Trial did 


not take them in Short-hand, were favoured with im 


them to be expoſed to the whole Id. 
What concerns her Melancholy am induced 
to believe, that ſhe was no more thaa is incident 
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to all People that are ſickly, or much troubled ' 
with the Head-ach ; from what her Maid ſwears, 
That ſbe was ill ſometimes, and 1 imputed it (Me- 
lancholy) to her Illneſs; and 7 know no other 
Cauſe. And Mrs. Walter doth aflett, That Mr. 
Cowper told the Coroner's Inqueſt, That he did not 
obſerve her any ways melancholy ; that he ſhould. 
not have taken notice of it, had not ſuch an Ac- 
cident happened; only now he remembers, That 
ſhe was not ſo free in Diſcourſe at Dinner as ſome- 
times ſhe uſed to be; and that the Diſcourſe then 
was Chiefly between him. and her Mother. Her 
Mother and Brother do affirm they never obſerved 


ly her melancholy, and all her intimate Companions 


do aſſert the ſame: It is much that none but this 
Gentleman's Siſter, and two or three others, de- 
voted to a Party, ſhould obſerve any ſuch thing. 

Mr. Firmin, his Wife, and ſeveral others that 
were in her Company, with Mr. Taylor, do af- 
firm, that ſhe did not ſay her Head-cloaths would 
ſerve her Time, or any thing like it, and that 
they eſteemed his Diſcourſe with her pure Banter 3 
that ſhe was in her Night- dreſs, and preſently went 
home and put on clean Linnen: I am apt to think 
there are many Relations and Friends, bigotted ta 
a Party, that will not boggle to tell a Lye, to ſave 
a Friend, or near Relation from— 
The Afternoon before her Death, ſhe was ob- 
ferved to ſtand to ſee the Judges make their En- 
trance, with her Friends, as briſk and airy as 
any there: About four Hours before her Death, 
as I am told, ſhe was in Company with a Knight 
of that County, and ſeveral others, who obſerved 
her to be as merry and pleaſant as any amongſt 
them: At Nine at Night, ſhe earneſtly impor- 
tuned a young Gentlewoman of that Town, to 
tarry and lie with her that Night, as ſhe had for- 
merly done ſeveral Times; which ſhe refuſed . 
then, for ſome particular Reaſons. When Mrs. 
Stout perceived ſhe would not tarry all Night, 
ſhe invited her to Dinner next Day, and told her 
what ſhe had provided, and that ſhe ſhould be 

lad of her Company ; not intending to go out of 
oors the next Day. 

I am apt to think, that if ſhe had been ſuch a 
furious Lover, as is pretended, or had any In- 
tention that Night to deſtroy herſelf, that ſhe 
would not have kalen out with any body about 
the Payment of Money ; much leſs have refuſed 
to ſign a Receipt for ſix Pounds, which her 
D ſt had prepared when he paid her the In- 
tereſt-Money ; what was the true Cauſe why ſhe 
refuſed to ſign this Receipt, is a Riddle to moſt. 

If ſhe had had ſo great a Kindneſs for ſome 
Years for this Joſeph, as is inſinuated, certainly 
his Wife would have obſerved ſomething of it ; 
and then ſhe would not be importuning her every 
Month, by her Letters, to come to London, that 
ſhe might enjoy her ſweet Company : Neither 
would ſhe in all Probability (if ſhe had been ſo 
deſperately in Love with him) have lived here 
ſeveral Months together, without his Company, 
even when importuned by his Wife ; but would, 
as we may reaſonably conjecture, have reſided in 
your City, where ſhe might the oftner, and more 
privately have enjoy'd his Company: And, as 
for her going out at the Window, it is morally 
>ſible, the Bars being ſo cloſe together, that 
a Child of a Year old cannot get out between 
them; neitlier was there any Occaſion for it, the 
Keys being always left in the Doors. | 

Becauſe 
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Becauſe there is no mention made on the Trial, 
of the miſſing of any of her Money; ſcveral are 
apt to report that her Relations want none of it, 
which is a grand Miſtake ; for they want, as they 
compute it, at leaſt a Thouſand Pounds of her 
original Fortune, beſides the Improvements ſhe 
had made thereon, which were conſiderable ; 
they made little mention of it there, (that was 
taken Notice of,) becauſe their Evidences that 
could ſpeak materially to that Point, were Qua- 
kers, whoſe Affirmation will not be taken in Cri- 
minal Caſes. 

The laſt Aſſizes, here was a Man hanged; after 
he was dead, was cut down, and buried without 
a Coffin, the Grave filled up, and the Earth well 
trod down; in the Evening he was digg'd up 
again, being preſſed almoſt flat by the Weight 
of the Earth, was privately caſt into the River, 
and when it was obſerved that the Corps would 
- fink, it was expoſed to publick View, and an 
Advertiſement of it was printed in the Poft- Man, 
the 25th of July laſt, with a great ſhew of Exul- 
tation, by their Taying, Many hundreds having 
ſeen this Experiment with their own Eyes, the Opi- 
nions of the Surgeons produced on the Part of the 
King, is therely deſtroyed and exploded, and all 
Perſons convinced of the contrary : What Influ- 
ence this Experiment may have on you, I know 
not; but when all the Circumſtances attending 
it are duly conſider'd, I am of Opinion, it will 
make more againſt them, than their Oppoſites : 
If they had been certain of Succeſs, what need of 
ſo much Art? Why did they not inſert in their 
Advertiſement, how the Body had been managed 
before twas thrown into the Water, how they 
open'd it afterwards, and how they made a ſtrict 
Scrutiny after Water, yet could not find a Drop 
in it? Not one Word of this. Methinks this 
partial Relation is calculated on purpoſe to 
magnify their own Evidences, and put a Slur on 
the King's. 

I doubt not but the ingenious Contrivers of 
this Experiment did not only expect it would 
fink, but that it would have ſome Water in it 
alſo. I am apt to think it reaſonable, to expect 
that the Weight of the Earth would have driven 
out the Wind contain'd in the Cavity of the 
Breaſt through the Windpipe, which is impoſſi- 
ble to be done without lifting up of the Epiglottis, 
which continually cloſes the Mouth of the Aſpe- 
ra Arteria; but in Expiration, this being once 
forcibly removed out of its natural Situation, 
*twas very likely that it would not cover it again 
ſo nicely, but that ſome ſmall Quantity of Water 
might inſinuate itſelf through the ſmall Paſſages, 
which the violent forcing out of the Air had 
made : If this had ſucceeded, what a Triumph 
there would have been, you may eaſily determine. 

Some Weeks ſince, a Surgeon, that had been 
an Evidence at the Trial at Hertford, going into 
a Bookſeller's Shop, meeting ſome Acquaintance 
there, he fell into Diſcourſe about Mrs. Stout, and 
aſſerted there, what he had affirm'd at the Trial, 
viz. That two or three Ounces of Water will drown 
a Dog: One of the Company told him he could 
not conceive that ſo ſmall a quantity would do the 
Bufineſs: He replied, Sir, I will lay a Guinea, 
that I will drown a Dog in the River of Thames, 
and be ſhall not bave above three Ounces of Water 
in him. The Proffer was no ſooner made than 
accepted, Time appointed, Dog brought, and 
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with a Weight tied to his hinder Feet, flung in- 
to the River; ſome Time after, he was taken out, 
and diſſected; where inſtead of three Ounces, 
there was about thirty-three ; whereby he not 
only loſt his Wager, but, in a great meaſure, his 
Reputation, as to what he had fo confidently 
aſſerted to the contrary on the Trial. | 
Having, in ſome meaſure, anſwer'd your Com- 
mands, though by it, I have, I am afraid, a little 
too much treſpaſſed on your Patience, I ſhall take 
little Notice now, what Omiſſions and Alterati- 
ons there are in the printed Trial; how Mr. Ste- 
vens was taken with a ſtrange fort of a Fit, (juſt 
after the Petty Jury went out) which diſturbed 
the whole Court: Or how a Wine-Cooper in 
Southwark (who came down as an Evidence for 
the Priſoners) fell into a ſort of Diſtraction; and 
all the Time of the Trial was mightily diſcom- 
poſed in his Mind, ſo that he was fain to be tied 
in Bed, yet would often aſk how the Trial went, 
and whether they were like to be clear'd, and 
would often tell the People about him, that he 
had done a very bad Thing, but would not con- 
feſs what, though often urged to it : But ſhall 
conclude, deſiring that the Authors of this horrid 
Murder may be detected and brought to con- 
dign Puniſhment z but that the Innocent may be 
clear'd from all Aſperſions thrown undeſervedly 
on them, which I doubt not, but that the Great 
Jehovah, in his own Time, will bring to paſs : 
And that it may be ſo, ſhall be the daily Prayers 
of, 
Sir, your humble Servant, 
Hertford, the 5th of 
September, 1699. P. D. 
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Doubt not but you have heard, that the Gen- 
tlemen that open'd Mrs. Sarah Stout's Body, 
did depoſe, that ſhe was a Virgin; for your In- 
formation, I will give you a true Copy of their 
Certificate, which is as followeth. 


Hertford, April 28, 1699. 


WW E whoſe Names are here under-written, hav- 
ing examined the Body of Mrs. Sarah Stout, 

. geceaſed, do find the Uterus perfefily free 
and empty, and of the natural Figure and Magnitude, 
as uſually in Virgins. We found no Water in the 
Stomach, Inteſtines, Abdomen, Lungs, or Cavity of 
the I horax. + 


John Dimſdale, Sen, William Coatſworth, 
Robert Dimſdale, Samuel Camlin, ä 
John Dimſdale, Jun, Daniel Phillips. 


After this Certificate was delivered to the Re- 
lations, they deſired the Gentlemen that had 
ſign'd it, to give their Opinions, whether they 
thought ſhe was drown'd or no; all of them were 
unanimous that ſhe was not drowned, except Mr. 
Camlin, who was unwilling to give his Opinion, 
either pro or con; but when aſk'd, would only 
ſay, There were very odd Circumſtances : Yet, at 
laſt, when he was aſk'd, Whether he did con- 
ceive any Perſon could be drown'd, that had no 
Water in their Stomach, Inteſtines, Abdomen, 
Lungs, or Cavity of the Thorax? He replied, 
No; which @@ others thought virtually to include 
as much as they had ſaid. | 
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A REPLY to the Hertford Letter: Wherein 
the Caſe of Mrs. STou T's Death is more par- 
ticularly conſidered ; and Mr. Cowper vindicated 
from the flanderous Accuſation of being acceſſary to 
the ſame. | f 


SIX, 382 6 

Received your Letter from my Bookſeller, on 
I the 2oth of September laſt : And though I am 
far from thinking your Sentiments upon this Mat- 
ter, were either deſired or commanded; yet am 
] well enough pleaſed with your Apology, where- 
in you tell us, you are very ſenſible of your own 
Weakneſs, and how unfit you are to enter into a 
Controverſy, &c. 

This, J muſt confeſs, may be of ſome Uſe to 
the Ignorant; by foreſtalling their Expectation of 
any wonderful Diſcovery ; but for the Learned, 
the Compliment might have been ſpared, ſince 
the Performance does ſo evidently diſcover what 
you acknowledge. . 

The Introduction does indeed promiſe us great 
Matters; viz. 

I ſhall give you my Thoughts concerning the na- 
tural Cauſe of Drowning; Floating of dead Bodies 
aft:rwards ;, the various Sentiments of the Doctors; 
the Manner of her Death; the Letters produced in 
Court ; her Melancholineſs ; why no Mention was 
made of the Money; and laſtly, concerning Two 
publick Experiments, &c. 

But pray, Sir, if we find your Thoughts ariſe 
from the Ebullition of a heated Fancy, and that 
your tod eager Zeal for your Friend, has carry'd 


you oftentimes to over-haſty Concluſions ; if, in- 


ſtead of a well grounded and rational Solution of 
theſe Phænomena, we are only entertained with 
incoherent Expreſſions, falſe Grammar, Tauto- 
logy, groundleſs Surmiſes, and want of Proof; 
in a word, if theſe pregnant Thoughts of yours 
are found to be meer Trifles, had it not been bet- 
ter yourſelf alone had been ſtill Maſter of them ? 
Or, if there was a Neceſſity for their breaking 
out, had you not better have communicated them 
only to your Friend in London, than to have ex- 
_ _ thus ridiculouſly to the Learned 
orld 

That I may make good what I have alledged, 
I ſhall now proceed to your Letter. 

Hertford Letter, ante Pag. 490. I is a common 
Obſervation of moſt People, not uſed to dive, &c. 

Give me Leave, Sir, here, only to queſtion the 
Truth of your Propoſition, Whether or no, the 

ater Number of thoſe who are not Divers, have 
made any Obſervations upon Drowning, or from 
their own Experience can ſatisfy us of the Con- 
ſternation that enſues plunging themſelves into 
the Water? But admit the Confuſion (as without 
Diſpute it is) to be very great; it may not hence 
follow, that the very firſt Moment of Submerſion, 
Reaſon muſt be loſt; or, in your own Words, 
that there is a moral Impoſſubility to regulate their 
Aclions by the Diftates of Reaſon. 

As to the laying hold of any thing in their 
Way, tis what equally happens in the Fall from 
a Houſe, and ſeems not ſo much to argue a total 
Eclipſe of the rational Faculty, as a want of 
Time to deliberate : For the Action of Falling 
being inſtantaneous, *tis impoſſible to form a 
ſettled Act of judgment. 

We all know the Proſpect of ſudden Death, 

what way ſoever, imprefies a certain Horror, 
(which I muſt yet think is not ſo great to one 
Vol. VIII. 
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who wilfully deſtroys himſelf, as to him who 
either by Accident or Conſtraint is put upon it) 
but that it leaves us immediately deſtitute of 
Choice, or a Power to refuſe, both which are 
Acts of Free Will, and import Reaſon; I can't 
allow; as conceiving, if it were ſo, he that wil- 
fully throws himſelf from a Houſe, and he that 
falls accidentally, would both equally lay hold of 
any thing that might ſave their Fall, 

Pag. ibid. In this Confifion (you ſay) it is no 
ways ſurpriſing, that Water, wherein they are im- 
merſed, ſhould inſinuate itſelf into ſome Vacuities no 
ways adapted for its Reception. 

On the contrary, I muſt alledge, That whether 
in or out of this Confuſion, it is not only very 
ſurpriſing, but abſolutely impoſſible, that Water 
ſhould inſinuate (though never ſo cunning) cr 
enter into any Cavity, which is at the ſame time 
no ways fitted or (if you had rather) adapted to its 
Entrance. 

I will not ſtand to comment on your Notion 
of Suction; I thought ſuch kind of Notion had 
been long ſince exploded: For my own part, in- 
ſtead of believing that the Lungs do ſuck in the 
Air, I think it more rational to conceive, that as 
by Pulſion they are emptied, ſo by the Weight 
of the Air from the Preſſure of the Atmoſphere 
they are preſently filled again. Be this, how- 
ever, as it will, I cannot grant you that every 
Man under Water ſwallows down the ſame into 
the Gullet whilſt his Senſes continue: For E 
doubt not but that he who deſignedly drowns 
himſelf, may chooſe to let it into the Windpipez 
that he may thereby the ſooner be choaked. 

The ſwallowing of Air or Water down the 
Mary is a Term I do not readily appre- 
hend; I take Deglutition, or Swallowing, which 
is the ſole Office of the Gullet, and Reſviration, 
or Breathing; which only appertains to the 
Windpipe, to be two different Actions, and 
diverſiy effected. Whoever ſwallows any thing, 
either in or out of the Water, muſt, by opening 
the Sphinfer of the Gula, let it into the Sto- 
mach : And whilſt a Perſon under Water conti- 
nues ſwallowing, there may be no great Danger 
attending him of being drowned ; it being very 
probable that during this Action no Water gets 
into the Lungs; but being unable to hold out 
for want of Breath, he muſt neceffarily make an 
Attempt to reſpire; when ceaſing to ſwallow, 
the Epiglot riſeth, and the Water ſpontaneouſly 
(if you will allow me the Expreſſion) ruſheth on 
the Lungs : So that when a Perſon is totally ſub- 
merſed, provided he ſwallows not at all, or can- 
not ſwallow longer, *tis not only not improbable, 
but I believe certain, that in his Attempt to re- 
ſpire, a far greater Quantity of Water than Air 
(pang nothing but Water) will get into the 

ungs. 

In every Expulſion of Air out of the Lungs, the 
Epiglottis (you ſay) is lifted up. And is it not ſo, 
would be informed, in every Impulſion of th 
Air into them ? 

"Tis my Opinion, that this Part does never 
exactly cloſe upon the Larynxs, but upon Deglu- 
tition : And although by your Account it may 
be thought to be raiſed up like a Trap-Door, 
and preſently ſhut down again; I do find it a 
fort of ſpringy Body, and is, I doubt not, at all 
times ſomewhat elevated from the Glottis ; unleſs, 
as I ſaid before, at the time of ſwallowing 3 
when by the Weight of the Aliments, whethes 

6 L liquid 


. "> Ee I yo 
— —_ — — 


498 


liquid or ſolid, ſome peculiar Muſcles aſſiſting, it 


is forced down: And after this Action is over, by 
its own proper Elaſticity, it raiſeth itſelf again, 
that the ſucceſſive Motions of Inſpiration and 
Expiration may be orderly carried on. 

When once there is any conſiderable Quantity 
of Water got into the Windpipe, I imagine this 
mighty Struggle of Nature doth not long conti- 
nne; and therefore cannot chooſe but wonder to 


hear you ſay, By this Struggle of Nature the Epiglot 


is lifted up, &c. | | 

It ſeems, in my Opinion, very natural; the 
Cover to the Windpipe being a ſpringy Body, 
and for the moſt part inclining to an horizontal 
Poſition : This, I ſay, conſidered, if the Mouth 
be full, and the Perſon almoſt ſpent, or though 
he can, yet-if he will not ſwallow, the Nature of 
all Fluids is ſuch, that they will run into any 
Declivity; unleſs (as upon another Account you 
have it) they are ſhut out, or that the Vacuity is 
no ways adapted to let them in. 

Pag. 491. As ſoon as the Senſes are gone (you ſay) 
the Epiglottis is kept open by the Force of the Stream. 
To which I reply, That the natural Poſture of 
the Epiglot being ſuch as I have deſcribed it, we 
might rather think the Force of the Stream 
ſhould clap it down, than keep it open ; unleſs 
by the Force of the Stream, you mean ſomewhat 
like that of an Injection through a large Syphon, 
whereby the ſaid Trap-Door may be beat within 
the Rimule of the Larynx; but in ſtagnant 
Waters the Force of the Stream will be incon- 
ſiderable. 

As long as the Senſes continue, they (I ſuppoſe 
you mean Perſons under Water) ſwallow moſt of 
the Water which comes into their Mouths, into their 
Stomachs. And the reſt, you tell us elſewhere, 
they ſwallow into their Windpipes. But this I 
deny; for as long as the Senſes continue, and 
they can hold their Breath, they very often ſwal- 
low none: And after this, in the Caſe of volun- 
tary Drowning (which you may ſmile at as long 
as you pleaſe) tis more likely by far, that they 
admit it into their Lungs ; ſince by ſwallowing 
never ſo much, they do not deſtroy themſelves; 
but by letting a ſmall Quantity into the Lungs, 
they preſently put a Period to their miſcrable 
Lives. | 

But when they are near ſuffocated (you ſay) the 
Water runs into thoſe Dufis, where it meets with the 
leaſt Reſiſtance. 

I would, methinks, be informed what you 
mean by thoſe Ducts. The Noſe and Ears, I 

reſume, are full before they are near ſuffocated : 
And if the Sphinfer Gulæ does oppoſe its En- 
trance into the Ventricle, what other Duct re- 
mains, unleſs that of the Windpipe ? out of which 
too, after Suffocation, tis not impoſſible but it 
may be kept, by the Contiguity ot the Tongue's 
Baſis to the Palate. 

So long as Life continues (you tell us, p. ibid.) 
there is a convuſſive Struggling of Nature, to expel out 
of the Lungs all thoſe Things that are noxious to them, 
eſpecially Water, &c. 5 g 

Let me tell you, Sir, I am apt to think this 
eſpecially will be found a great Miſtake; for I 
doubt not but any thing of a more uneven Tex- 
ture, ſlipping into the Lungs, will excite much 
ſtronger Convulſions than thoſe from Water: But 
indeed, according to ſome Experiments lately 
made, I could not perceive the Marks of thoſe 
violent Convulſions you here ſpeak of. 
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I took a Dog, and by a Weight directly ſunk 


him under three Foot of Water, which was ſg 


clear that I could perceive what happened to 
him: And to be plain with you, I obſerved that 
for almoſt a Minute he threw his Head diſorderly 
about before he gaped; upon which the Water 
getting into his Windpipe, in half a Minute more 
he fell down with his Neck to the Bottom, void 
of Senſe and Motion. | 

After this I plunged another ſomewhat leſs; 
when, in like manner as the former, I found 
when he had turned his Neck two or three times 
_— he was to Appearance dead in a Minute's 

ime. 

Now in all this there were none of thoſe violent 
Efforts, to throw the Water out of the Lungs, 
diſcernible; or did I think it at all rational to 
expect the ſame forced into the Cavities of the 
Thorax, either by dilating the Pores of the thin 
Membrane that inveſts the Lungs, as Quickſilver 
is forced by the Preſſure of a Hand through a 
Piece of Leather; or by a Rupture of their Tu- 
nicle, or by ſome minute Veſſels not yet deſcribed 
by Anatomiſts: And the Reaſon of my thinking 
ſo is this, Becauſe I could perceive little more to 
effect it, but the ſpecifick Gravity of the Water; 
which, according to the Laws of the Libration of 
Liquors, I take to be inconſiderable. 

I know of no Phyſician that boaſts of a Ne plus 
ultra in Anatomy; nor ſhould I expect any ſuch 
Pretenſion from a Phyſician, ſo ſoon as from the 
Anatomiſt : Theſe two, you know, are not al- 
wry inſeparable Companions. But as to your 
Inſtance about the Enpyema, though I think it 
fooliſh to deny Facts, when I am unable to ac- 
count for the Manner how they are brought 
about; yet I ſee nothing to hinder me from be- 
lieving, that very often, where the Matter you 
ſpeak of is caſt forth by Excretion, the Lun 
have ſuffered a Solution in their Continuity. In 
two Perſons I have inſpected, who died under 
theſe Circumſtances, it was apparent; in both 
of which, as I ſuppoſe from a preceding Peri- 

ony, there had been Abſceſſes formed in 


pntum 
the Lobes of the Lungs, which had rotted their 


outward Membrane; ſo that whether the puru- 
lent Matter, which was coughed up, came from 
the ſaid Abſceſs, or whether ſome of that which 
fluctuated on the Diaphragm, might not alſo be 
imbibed by the ulcerated Lung, was very uti- 
certain. "FN 

The Injection of bitter Liquors affecting the 
Throat, if they are caſt into a Fiſkula which took 


its Riſe from an internal Apoſtem ; or otherwiſe, 


if the Penetration has been of long Continuance, 
and diſcharged great Quantities of fœtid, icho- 
rous, or corroſive Matter; I ſhould leſs wonder 
the Experiment ſhould anſwer : For in theſe Caſes 
the Tone of the Yiſcera is very much weakened, 
the Patient very frequently dies tabid, and we find 
upon Diſſection, that very commonly the Lungs 
are corrupted. It may happen alſo in a recent 
Puncture ;z but then we may be likewiſe ſometimes 
uncertain, whether the Membrane of the Lungs 
received no Damage. 

I defire not that greater Streſs ſhould be laid 
upon theſe Caſes than they will readily bear : But 
this I muſt aver, That in - Penetrations of the 
Cheſt it does not always happen ; for in a Punc- 
ture I have ſeen injected, and a Fiftula of this 
Part, into which 1 have caſt at times ſeveral 
Ounces of a bitter Decoction, with a Tincture 

of 
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of Myrrh and Aloes; during which, I can fafely 

fay, I never heard any — Complaint, though I 
e purpoſely enquired. 

won 2 of Mr. Boyles Citation from 
Walleus, if Matter of Fact, might be preter- 
natural: And as to his finding the ſame divers 
times, how diligent ſoever he might be, rather 
than ſhew mylelf uncivil to him, by ſaying 'tis 
falſe, I ſhall turn Sceptick, and ſuſpend my Aſ- 
ſent till Jam better ſatisfied: Ar preſent I can- 
not ſee, if there was an Admiſſion of Air, thro' 
Pores much ſmaller than thoſe made by the longer 
fort of Peas, into the Cavity of the Cheft, how 
Reſpiration could be carried on: And I muſt 
needs think, that Dr. Garth's Remark upon the 
Trial is very pertinent; where he tells us, There 
is 4 great Providence in ſuch a Texture; for if 
(faith he) there were any large Pores in this Mem- 
brane, the Air would paſs through into the Cavity 
"of the Thorax, and prevent the Dilatation of the 
Lungs z and conſequently there would be an End of 
Breathing. | | 

But that I might put this Matter yet farther 
out of Controverſy, being willing to be made 
ſenſible of the utmoſt Efforts of a drowning 
Creature, and the Reſult of the moſt violent 
Strugglings it could make to fave itfelf ; I ſent 
for a Dog, and leſt you ſhould find Fault had [ 
made uſe of a Tub, I procured the Uſe of a Di- 
ſtiller's Back, which, if I may call it fo, is a ſort 
of Trough, containing in Dimenſion thirty Foot 
of Length, and half as much of Breadth : Into 
this, when filled with Water, I cauſed the Animal 
to be caſt, having before ordered his Fore-Feet 
to be tied together, 
By the Force of the Fall he was plunged over 
Head and Ears, but riſing up again, made to 
the Side as well as he could ; and though ſeveral 
times repulſed, continued ſtruggling, and by the 
Liberty of his Hind-Feet often raiſed his Head 
above the Water : Upon which, ſeeing no Like- 
lihood of his being drown'd under a very long 
Time, I order'd him to be taken out, and his 
Hind-Feet alſo to be faſten'd together. Thus 
he was a ſecond Time thrown in, and continued 
ſtruggling, ſometimes under and ſometimes above 
Water, with his Head and Neck; in a Quarter 
ot an Hour's Time his Navel ſtarted, and ſoon 
after there was a viſible Prolaps of the Inteftinum 
Reftum : Having thus between while had the 
Liberty of an imperfe& Reſpiration, it was half 
an Hour before he had done ſtruggling ; after 
which, under Water he gaped ſeveral Times. 
When dead, I left him, and returned five Hours 
after; at which Time I defired he might be taken 
out with his Head erected, that we might loſe no 
Water. | 

- 1 think, if it had been poſſible, I had Reaſon 
in this Caſe to expect Water in the two Cavities, 
i. e. the Thorax and the Abdomen, which ſeemed 
much tumified ; but was ſo far from it, that 
upon the opening the Peritonæum, inſtead of an 
Inundation, I found not a Drop of Water; and 
even the ſmall Inieſtines had received very little, 
if any at all from the Pylorus. What was con- 
' tained in the Stomach was much ſhort of half a 
Pint, or little more than four or five Ounces. 
Having raiſed the Ster non, we perceived the 
Thorax, in like manner as the Abdomen, perfectly 
clear of Water. Out of the Windpipe there 

ifſued a ſpumous Matter, and the whole of what 


3 
we preſſed from its Ramifications was about three 
Ounces. + 1 

Thus, Sir, have I given you a faithful Hiſtory 
of the Fact; but if you think the Experiment 
was made clandeſtinely, or that the Dog was 
half-ſtrangled before thrown into the Water, as 
you pitifully inſinuate about Mr. Cowper's Expe- ' 
riments, for your farther Satisfaction, you may be 
informed of Mr. Harriſon without Biſbopſgate, of 
Thomas Serjeant, Eſq; Gentleman Porter to the 
Tower of London, Mr. Jobn Lichfield, Surgeon 


with ſundry other Perſons, as honeſt and judicious: 


But to proceed. 


Ante Page 491. Water is as frequently found in 
the Cavity of the Abdomen as the Thorax. 


It may be ſo ; but if the Stomach, Guts, c. 
in the former, and the Lungs in the latter, con- 
tinue firm and ſound, (as 1s reported they were 
in Mrs. Stout) I cannot ſee how it ſhould happen 
to be found in either. I muſt confeſs, I have ne- 
ver ſeen it, nor was there any thing like it in my 
late Experiment. If the Viſcera are putrid,, I 
ſhould not wonder at it; but if otherwiſe, I 
ſhould be thankful to your microſcoptick Anato- 


miſt to ſhew me how or which way it ſhould 
enter. 


As foon as the Lungs, Stomach, &c. are full of 
Water, the Body naturally finks. Pag. ibid. 

I ſuppoſe the Sc. includes the Thetex and A- 
domen, as well as the Guts; but though the 
Lungs, Stomach, and the Sc. are full of Water, 
in the Senſe of Fulneſs here meant, I deny that 
the Body will always ſink, as having ſeen the con- 
trary, and can bring Proof of the ſame. ' 

Page ibid. I is obſervable (you ſay) that 
human Bodies after Death admit no Water ; becauſe 
as ſoon as Death ſeizes a Man, the Spbindter Muſc 
in all Paris do naturally contrast themſelves. 

How it is in human Bodies I can't ſay, having 
made no Experiment of that kind; but that it is 
always ſo in other Animals, I deny; and indeed 
can fee no Reaſon why it ſhould not be admitted- 
for a parallel Caſe : For tho' you ſay, the Sphinc- 
ter Muſcles do contract themſelves, yet the Epi- 
glot ſtands open; ſo that unleſs the Tongue and 
Palate, by their Contiguity, or ſome ſpumous 
Matter already in the Windpipe, intercept its 
Paſſage ; what hinders, in a ſupine Poſition of 
the Body, but that ſome ſmall Quantity of Wa- 
ter may ſlip within the Rimale ? But whether or 
no the Sphincters do always naturally contract 
themſelves before Death, may be diſputed ; for 
they ſometimes labour at that time with ſuch a 
Paraly/is, as occaſions a Reſolution of their ner- 
vous Fibres, and forces them involuntarily to let 
go their Contents: Thus nothing is more com- 
mon than for dying Animals, whether rational or 
irrational (if ſoon before they did not exonerate) 
to let fall their Urine and inteſtinal Fæces. 

That I might inform myſelf whether the Wa- 
ter would get into a dead Body, I cauſed a Dog 
to be ſuffocated over the Fumes of a ſpirituous 
Liquor, prepared for Diſtillation, in the Time 
of its Fermentation; and though his Noſe was 
held ſome little Diſtance from the Surface, yet 
it ſtifled him to Death in two or three Minutes 
Time; after this he was thrown into the Water, 
and funk preſently to the Bottom, where he 54 
ſeveral Hours. Being carefully taken out, 
opened his Throat, and found the Epiglot (as 
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is always uſual) raiſed from the Windpipe, which 
inclining downwards, there was diſcharged about 
three Spoonfuls of fair Water. 

Page 491. The immediate floating of human 
Bodies, thrown dead into the Water, I believe 
to be very uncertain z and whoever goes about 
to eſtabliſh it for an infallible Hypotheſis, I muſt 
needs think very raſh, if not guilty of a down- 
right Folly : For, though your Scamen ſhould 
tell me a thouſand idle Stories, I know there are 
ſo many Cauſes that may alter the Caſe; that it 
would be very ridiculous to credit ſo bold an 
Aſſertion. I cannot ſay, I have as yet tried the 
Experiment on a human Body, but of thoſe other 
Animals (both alive and dead when thrown into 
the Water) which I have made uſe of, there was 
bur one which floated, and that I thought moſt 
likely to be found at the Bottom, as having re- 
ceived moſt Water into the Lungs and Stomach. 
If the dead Body of an aſcitical Perſon ſhould not 
ſink, it might ſeem ſtrange : On the other hand, 
if that of a purely tympanitical ſhould not float, 
it would be equally a Wonder. 

Page 492. If the Perſon died in the very Aft of In- 
- ſpiration, the Lungs (you ſay) will be full of Air, &c. 

Here, Sir, you muſt give me Leave to think 
you very much out of the way; for unleſs in the 

Caſe. of ſome very ſudden and violent Death, I 
am apt to believe all Perſons finiſh their Lives in 
the Act of Expiration ; and even in the moſt 
ſudden, ſetting aſide that of ſtrangling by a Li- 
gature, where the Air is forcibly included, and 
its Paſſage from the Windpipe intercepted, I 
make it a Queſtion whether the laſt Motion of 
the Lungs is not that of its Syſtole or Contrac- 
tion : For although to outward Appearance a 
Man or other Creature may be thought to die 
inſpiring, and ſeem perfectly devoid of Senſe and 
Motion; yet by laying any poliſhed or diapha- 
nous Body to the Mouth and Noſtrils, there is 
oftentimes a Damp contracted on the ſame ; which 
is nothing but the Air inſenſibly proceeding out 
of the Lungs, and condenſed on the Surface of the 
ſaid Body. | 

"Tis this general Opinion that hath given Riſe 
to that very common Expreſſion, when we would 
ſignify the Death of a Friend, by ſaying, He is 
expired, or bath breathed out his laſt. But admit 
the Aſſertion good, of dying in the Act of In- 
ſpiration, it will not fo low that any dying Per- 
on can take a tenth Part of the Air he did in 
perfect Health; and ſo conſequently cannot fill 
his Lungs with Air: For, not to inſtance in 
aſthmatick Perſons, who at all times take but 
little Air, by reaſon of the Obſtructions of the 
Bronchia ; and are therefore forced upon quick 
Breathing z it is very rational to believe, that 
immediately before Death the conſtriftive Fibres 
are much weakened, the Blood begins to ſtagnize 
in all Parts, and being carried by the Arteria ve- 
noſa into the Lungs faſter than thrown off by the 
Vena arterioſa into the left Ventricle of the Heart, 
a great Part of the pulmonary Cells are ſo ſtuffed 
that they can admit bur little Air : So that the 
Quantity of What we take in perfect Health, and 
that which we receive dying, is vaſtly diſpro- 

ionate. 

By filling the Thorax with the ſame Air forced 
into the Windpipe, unleſs you mean filling the 
Lungs in the Thorax, it ſeems of kin to the Jar- 
gon of filling the Thorax with Water out of the 
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Lungs. For my part, I have ſeveral times; thro 
a Tube, blowed with as great Force as I could 
into the Lobes of the Lungs, and cauſed at the 
ſame time a lighted Candle to be held nigh their 
Extremities, and round about them; r never 
could perceive the leaſt Motion of the Flame; 
whereby I might conjecture the Air had any 


Vent: So that | muſt think it impoſſible that ei- 


ther Air or Water, whilſt their Texture conti- 
nues firm, can inſinuate itſelf into the Cavity of 
the Thorax ; till you can bring me ſome of the 
diligent Walleus's Gentlemen, that have Pores in 
the inveſting Membrane of their Lungs as big as 
the longer ſort of Peas: | EDS 

Page ib. 1 think it very likely, that a dead 
Body will be more boyant in falt than in freſh 
Water : But your Experiment I take to be incon- 
cluſive; for unleſs you had ſaid that a Ship will 
ſink ſome Inches lower in. a Sea of freſh Water 
than in one of ſalt, your Adverſary may object, 
that the Reaſon of the lower ſinking in the Thames 
may perhaps be as much owing to the want of 
Depth, as Salt. | 

he Diſcordance of the Phyſicians is beſt per- 
ceived by reading over the Trial : Some Part of 
the Diſagreement, as I remember, did conſiſt in 
this; That whereas on the King's Part, it was 
affirmed, the Lungs of Mrs. Stout were firm and 
ſound, and not the leaſt Appearance of Water 
in the Thorax; for the Priſoner, Mr. Cowper, it 
was replied, That if the inveſting Membrane of 
the Lungs was ſound, it was ridiculous to expect 
Water in the Cheſt their Encloſure. 

Again; For the King, It was thought impoſ- 
ſible that any Perſon thrown alive into the Water 
ſhould be drowned without ſwallowing or takin 
in a great Quantity of the ſame into the Stomac 
and other Cavities; whereas, for the Priſoner, it 
was thought very poſlible two or three Ounces 
might be ſufficient to drown any ſubmerſed Perſon. 
And this leads me to a Paſſage in the laſt cited Page; 
where I find you much concerned, that Mr. 
Cowper's Phyſicians ſhould ſtrenuouſly urge, that 
ſo ſmall a Quantity of Water was ſufficient for 
this Purpoſe : Which you ſay they grounded on 
a private Experiment on a Dog half-hanged, 

ou being apt to think that there was Artifice 
in the Caſe; and indeed ſo ſhould I, if I were 
ſure they had half-hanged him: But if you were 
told ſo in your Sleep, it may happen to be falſe ; 
or if not, I think you are but little obliged to any 
Perſon, who was ſo officious as to tell you an 
Untruth. However, that you may not be told 
of any Artifice made uſe of in my Experiments, I 
ſhall refer you to the aforeſaid Mr. Sezrjeant : He 
is a Gentleman very curious in theſe Enquiries, a 
Man of unqueſtionable Probity, and very well 
known in our City of London. * 

In his Preſence, with divers others, I cauſed 
Dog who had been kept faſting almoſt twenty- 
four Hours, to be plunged under Water, without 
ſuffering him to riſe: When he had been dead 
ſome time, I took him with his Head erected, that 
we might not loſe a Drop of Water he had taken 
in. Having made a Ligature on the Gula, I turned 
down the Lynx, and with a moderate Preſſure 
there was diſcharged of Water, mixed with a a 
Spume or Froth, about four large Spoonfuls. 

After this I came to the Stomach, which I 
perceived to be very lank and flaccid z when cut- 
ting into it, there was not a Drop of Water = 
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be found, nor indeed the leaſt Remains of the 
chylous Juice, which had been before carried off 
through his long Faſting; fo that the Wrinkles of 
the inward Membrane were very conſpicuous. 

Soon after I drowned another betore the ſame 

any, and do aſſure you have all imaginable 
Re to perſuade myſelf, that all the Water 
he had received was let into the Lungs, which 
did not exceed two Ounces and an halt: But in 
this tatter (having, unknown to us, been fed a 
lictle before) the Stomach was half full of indi- 
geſted Aliments; yet no Appearance of Water, 
which in drowning we could ſuppoſe he had 
gulped down. 

I come now to your Pleaſantry with Dr. Sloane, 
who it ſeems was ſo unhappy as to tell the Judge, 
that Caſes of that kind were very uncommon z 
and leſt ſome ignorant Perion ſhould be to ſeek 
for the Meaning of the Words, here is a Paren- 
_ theſis clapped in, to tell us, that by Caſes of this 
kind is meant (for Mrs. Stout to be drowned with- 
out any Water in ber.) Vide P. 492. 

* I thank you, Sir, for your Information; till 
now I did not think the Du&tor's Words were 
fo myſterious, but harmleſly gave them a quite 
different Conſtruction, which, before you were 
Pleaſed to be fo witty with them, I thought very 
natural; and having ſince aſked others, they tell 
me the Doctor means, the Caſes of drowned Bo- 
dies remarked upon, eſpecially when they have 
been laid fix Weeks under Ground, and after- 
wards inſpected to find Water. Now, Sir, if; 
fince the Creation of Man or Woman either, you 
have heard of ſuch a Caſe before, of if, in the 
Multiplicity of your Practice, you have met with 
any thing like it, I think *tis great Injuſtice that 
you have ſo long concealed it. 274 
I would gladly know preciſely what you mean 
by Drowning. You think that no Perſon can 
rly be faid to be drowned, who hath not 
— lowed (I ſhould rather like Ferefved; or let 
in; becauſe Swallowing, as I have already told 
you, is proper to the Gullet) above two or three 
Ounces of Water: And I] think, that if under 
Water thoſe two of three Ounces do effect his 
Deſtruction, he is as truly ſaid to be drowned, as 
if he had taken in two of three Gallons. 

If Reſpiration could by any Contrivance be 
ſecured to a Perſon under Water, he would be 
then in ho Danger of drowning. Again; Set 
him up to the Chin, and, if it were poſſible, let 
him ſwallow a Tun z though it may be otherwiſe 
miſchievous, it will not drown him: For if, as 

be inferred from your Opinion, Drowning 
muſt be meaſured by 4 great Quantity of Liquor 
fwallowet into the Stomach, we have abundance 
of thoſe drowned Perſons; ſome of them top- full, 
daily teeling about our Streets in Londen, and 1 
believe you have ſome few of them in your Town 
of Hetiford + Hitherto we have called them 
drunken Perfotis y arid you will find it a very dif- 
ficult Matter to perſuade them that they are pro- 
perly or truly drowned. | | 

Since then it is not the greater _—_ ſwal- 
lowed into the Stomach, but the leſſer taken into 
me Lungs, that kills the Creature; and ſince there 
is no ſuch thing at all as — but by that 
ſmaller Quantity entering the ſaid Part; 1 


teckon that if 4 Man dies under Water, without 

the Diſtinction of more or lefs Water taken in, 

he is as much aud as feally drowned as any thing 

can be. I know the Word is fome hat ambigu- 
Vo I. VIII. 5 
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ous, and Cuſtom has applied it differently; for 
it a Perſon upon Land, by Liquor accidentally 
ruthing on the Lungs, or, as it is called, going 
the wrong way, receives his Death; this, I ſay, 
is named Suffocation : but if the fame thing be- 
tides him under Water, we uſually call it Drown- 
ing; though the latter is as much ſuffocated as 
the former. But I have already been too long 
on tais Matter, and ſhall therefore proceed. 

Page ib. J hope by this time you are no great 
Stranger to the Meaning of that general Queſtion 
you take Notice of, about Water in the Thera 
it being ſenſible of the Blunder, they had inge- 
nuouſly quirted it, I believe it had been much 
better ; but whether or no their perſiſting in it 
has been any Advantage to them, the learned 
World muſt judge. 

cannot think the inveſting Membrane of the 
Lungs fo eaſily torn in Coughing z if it ſhould, 
there may an Ulcer of the Lungs enſue ; for the 


Solution would not preſently, if at all, be re- 


united. But what of this? or what would you 
infer? I cannot perſuade myſelf there is any 
Coughing under Water, that ſhould break their 
Continuity, | 

I tind the Doctor is not yet got out of your 
Clutches: He brings us, poor Gentleman, ſo 
many Vs and An', that his Sentences happen 
to prove unintelligible; for where he tells us; 
that if there was a great Fermentation, a great 
deal of the Water would riſe up in Vapours and 
Steams, and go off that way; we are at a loſs, it 
ſeemeth, what way he means. 

Page ibid. I can't imagine (ſay you) by that 
77 what twway be means. . ; 
I know not what you may imagine; yet I 
cannot think you altogether ſo dull as you pre- 
tend : But others do imagine, that by the way 
of Steams and Vapours, he means the way of 
Steams and Vapours ; or, if *twill be more eaſy 
to your Imagination, under the Form, after the 
Manner, or by the Way of Evaporation. Thro* 
what Paſſages theſe Vapours were to make their 
Way, was another Queſtion; which if you were 
to aſk him, he would perhaps tell you, through 
the Pores of the Body. But it ſeems, to ſerve a 
Turn, all Outlets muſt be barred and bolted x 
the Sphincters muſt be locked up, and all the Co- 
verings of the Body grow fo denſe and compact, 
that not one poor Corpuſcle ſhall gain its Li- 
berty : So that although ſome Steams cannot ex- 
tricate themſelves from putrid Fleſh, yet othery 
will get through Plaiſtered and Brick Walls; n 
the very Stones themſelves are not a Fence again 
their Penetration. But if a certain Perſon, pre- 
ſent at the Diſſection, does not retract, I wag 
told there was a Moiſture ſomewhat like theſs 
Steams on the Burial-Clothes of Mrs. Stout; in 
others I have been informed it has been frequent - 
by obſerved : But rather than this putrefaRtive 

oiſture, or ſort of Dew, which has been ſeen 
upon the Shrowds of the Dead, ſhould be thought 
to ariſe from the Body; I ſuppoſe you would 
chooſe to account for it, from the ſubterraneous 
Damps, working through the Coffin, and fo 
ſettling on the Corps. | 

Page 4934. I make no Doubt, but that dead 


4 
Fleſh, whether in or out of Water, will quickly * 


grow putrid: but which of them will be fo ſoon- 
eſt, I can'e be poſitive; though I am rather in- 


elining to Dr. Garth's Opinion, and to think that 


Water will rather — than haſten Putrefaction: 
»\ In 


| 
| 
| 
| 
| 
| 
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In a little time I ſhall be better able to give Sa- 
tis faction to them who require it. et K 
Page 493. Lou muſt excuſe me, if I don't come 
up to your Belief, that there was a Lapſus Linguæ 
in the Doctor's Diſtinction of Accident and De- 
ſign; as believing it founded both on Reaſon and 
Experience: But if you will allow them as much 
Difference as may be found in your witty Simile, 
Page ibid. between the Perſon who putteth the 
Halter about his own Neck, and one (as you ex- 
preſs it) that the Hangman forceth it on; I know 
not whether they will deſire any more. 
Page ibid. The Animals 1 drowned had all of 
them much Froth come from their Mouth and 
Noſtrils; and after having taken out of one of 
them the Lungs and Windpipe, and laid them 
on the Table, I obſerved this ſpumous Matter 
plentifully to riſe up, and to run over the Epi- 
glettis 5 inſomuch that it ſeemed likely the Lebes 
might be quickly emptied of their Water by 
this way of Purgation. I cannot ſay this Froth 
is peculiar to drowned Perſons; for though per- 
haps the Lungs may not furniſh the Matter, yet 
to Perſons dying otherwiſe, there very often hap- 
Pens ſo quick a Ferment in the Stomach, that 
the Contents thereof are frequently diſcharged by 
the Gullet, under this Appearance. I know 'tis 
poſitively aſſerted by one of the Phyſicians, that 
if Mrs. Stout had not been drowned, there had 
been none of this Purgation : I ſuppoſe he means 
trom the Windpipe; and then I am inclined to 
the ſame Opinion. Lag” 
Mr. Herriot muſt be anſwerable for his own 
Contradiction; I am ſo far from defending him, 
that if he or any one elſe ſhould tell me it was ſo 
general a Rule as did admit of no Exception, I 
thould give little. heed to them, ſince | find it 
very uncertain. 
Hage 494. Having now, as you ſuppoſe, clear- 
ed the Way, and knocked down all before you; 
the next thing is your Account of her Death : 
Bur if | am not much deceiyed, the Entrance to 
it is, either through your Unfitneſs for the Taſk, 
or the Weakneſs of your Intellect, uſhered in with 
a very great Miſtake. | 
ibis Gentlewoman (ſay you) was not drowned, 
as the Doftors and Surgeons for the Priſoners ſeem to 
inſinuale. | | 
How! Did the D&ors for the Priſoners inſi- 
nuate that ſhe was not drowned ? I profeſs I 
thought they had all taken it for granted that ſhe 
was drowned. Dr. Crell, I think, in particular, 
was a Phyſician for the Priſoners; and he ex- 
preſly tells. the Judge, that he is not to deſcant 
upon the Matter of Fact, whether ſhe drowned 
-berſelf ; yet ſaith he, My firm Opinion is, That 
ſhe. was drowned. | 
No if to be poſitive or firmly to believe ſhe 
was drowned, be the ſame thing as inſinuating 
ſhe was not drowned ; I ſee, not how any Man 
can rightly apprehend, another's Meaning, but 
by the Rule of Contraries. I confeſs you have 
already told us of the Weakneſs of your Intel- 
lect; but how weak ſoever that may be, I muſt 
needs think your Memory is very treacherous, 
Now as to the Manner of Mrs. Stout's Death. _ 
* Firſt then we are to underſtand, She was knocked 
down with a Blow upon ber left Ear: Secondly, 
After ſhe was down; ſbe was throitled with the 
Gripe of 4 firong Hand: And, thirdly, That the 
Perſon who throttled ber might gripe the ſtronger, be 
refted bis Arm upon her Breaſt. | 
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On my Word, Sir, you have made it out ex- 
tremely well; I find it is a rare thing to have a 
quick Invention: And I muſt tell you, for your 
Encouragement, tis a queſtion whether the beſt 
Mathematician in our City of London could have 
done it more exactly. I was well your fruitful 
Genius was conſulted to unty this Knot, other- 
wiſe we might have met with much Difficulty, 
and perhaps had never been able to have ſolved 
ſo many perplexing Phe1omena with ſo much 
Perſpicuity. i 

I muſt confeſs, *twas very unlucky for Mr. 
Cowper, theſe Sectlings happened ſo pat for your 
learned Comments : But had they been elſewhere, 
I tear they would not have eſcaped your pene- 
trating Judgment. Thus upon the Belly they 
might have been made by kneeling to keep her 
down; upon her Back, by falling on the ſaid 
Part againſt the Ground: Her Thighs might 
happen to be trampled on in the Scuffle ; and 
nothing more likely, than that ſomebody ſhould 
lie upon her Legs, for fear ſhe ſhould riſe again 
before they had diſpatched her. Thus, right or 
wrong, rather than it ſhould be thought ſhe was 
acceſſory to her own Death, we muſt find out the 
beſt Means we can, on which to ground a 
Perſuaſion than it happened otherwiſe, that than of 
Neceſlity there muſt be Violence in the Caſe. 
We come now to the Reaſons, why you can't 
believe ſhe did deſtroy hcrfelf: Which I ſhall 
briefly ſpeak to, as they lie in Order; and, with 
you, ſubmit myſelf to better Judgments. 

The firſt is, Page 494. Becauſe ſhe was found 
without ber Gown and Nightrail ; which (that we 
may have a Salve for every Sore) were very pro- 
bably torn in the Scuffie. | 

As to this, I mult think it rational to ſuppoſe, 
that ſhe herſelf might take them off, to promote 
(as ſhe might imagine) the ſpeedy ſinking, or 
prevent the Diſcovery of her Body, by their 
ſpreading on the Surface of the Water; nor do 
I ſee any great Difficulty in the Thought, that 
a Norwich Stuff may be rotted under Water in 
as little Time as the Gown was of which we 
are ſpeaking. If the Nightrail be never found, 
] hope it does not follow that ſhe was murdered : 
I ſhould rather think, if the Gown was brought 
and thrown in afterwards, ſo might the Night- 
rail too; which would have been as eaſily rot- 
ted elſewhere as the Gown, and with the ſame 
Trouble both might have been caſt into the Wa- 
ter. I can't W admitting it had been in 
the River from the Time of her Drowning, that 
it would have been always in one Place; but ra- 
ther carried by the Stream under Water, ſome- 
times to one Place, ſometimes to another; ſome- 
times lodged, and ſometimes at Liberty; as we 
find other Trumpery will be under a Current: 
So that, ſuppoſing the Miller had very diligently 
cleared that very Stake but half an Loi, before, 
what hinders the Poſſibility but that the next half 
Hour the Gown, either by itſelf, or together with 
other Traſh, might be carried thither by the 
Stream and lodged ? | 

Secondly, Becauſe ſbe !was found floating; of 
which you make no Doubt, becauſe it was ſworn by 
ſeveral Witneſſes. | 

I. have already taken Notice, that from this 
there can be nothing certainly inferred : Dead 
Bodies thrown into Water, 1 am fatisfied, will 
often ſink ; and drowned Bodies ſometimes will 
not: But as to the Caſe before us, *tis plain that 

| ſome 


i 


ſome of thoſe who viewed the Body gave a dif- 
ferent Relation from ſome others. Thus ſome 
of them ſaid ſhe did float, though it was under 
Water; whilſt others, who ſhould know beſt, 
being the Pariſh-Officers, and employed by the 
Coroner to take her out, depoſe, that the Body 
lay half a Foot under Water, and that, for any 
thing they could perceive, her Feet might touch 


the Bottom; and farther, that when ſhe was 


heaved up, there were ſeveral Sticks and Flags 
on which ſhe reſted : But without all this, Sir, I 
think it very natural for a dead Body, which is 
always boyant, in a Current four or five Foot 
deep, by the bare Force of the Stream, when it 
meets with a ſlanting Oppoſition, to be raiſed 
from the Bottom. l 

Page 494. Thirdly, Becauſe ber Belly was not 
at all ſwoln. 

Nor was it at all neceſſary, though drowned, 
that it ſhould, 

Fourthly, Becauſe no Water came out of ber 


when lifted out of the Water, nor purged from her 


afterwards. . 

This, with Submiſſion, is a Miſtake : For tho” 
there is no Quantity of Water taken notice of to 
iſſue from her, yet it is agreed on both Sides, that 
ſhe did purge at the Mouth and Noſtrils; ſome 
ſay more, others leſs. The two principal, who 
took her out, and ſtood by for ſome time after- 
wards, do affirm, that the Froth came out after 
ſuch a manner as to run down the Sides of the 
Face, and that as it was wiped off, freſh Froth 
came preſently on again; which Dr. Crell does 
aſſert could not have happened, had ſhe been 
ſtrangled, or otherwiſe killed, before. Whether 
this be ſo or not, I believe it very poſſible, where 
little Water is received (and very little will ſuffice 
to drown a Perſon) if there be ſo great a Purgation 
at the Mouth and Noſtrils, moſt, if not all the 
Water may be turned into a ſpumous Matter, 
at leaſt ſo much that there will be no abſolute 
Neceſſity for Water to run out upon the Motion 
of the Body afterwards. ; 

Fifthly, Becauſe ber Inwards were not putrified. 

After ſix Weeks Time I ſhould indeed have 

Putrefaction from any Perſon under 
Ground, that had not been embalmed, without 
Regard to Water taken into the Body ; which 
whether or no it haſten Putrefaction, is very diſ- 

utable: What it may do under the Earth, I 

now not; but I much queſtion, whether dead 
Fleſh, covered over with Water, will grow pu- 
trid ſo ſoon as that which is expoſed to the imme- 
diate Contact of the Air. Of this I ſhall be able 
to ſay more in a little time, and for the preſent 
leave it as a Problem undecided. 

Sixthly, From the ſeveral diſtin} Settlings of 
Blood, unuſual in drowned Perſons, . | 

Upon the Trial, it is affirmed by Mr. Camlin, 
that both Mr. Dinſdale and himſelf having 
viewed the Body, did give it in as their Opinion 
to the Coroner, that there were no other Set- 
tlements or Stagnations of the Blood, than 
what may uſually happen to drowned Bodies: 
Mr. Camlin inſtances in the Child for one; but 
whether that were ſo or not, I have perceived it 
myſelf on the Superficies of a drowned Body; 
nor do I ſee why it may not be found on the Neck 
and Breaſt, as ſoon as on other Parts, 

Page 495. Seventhly, From the continual Di- 
banges Mrs. Gurrey was under, both in Mind 
and Body; nevertbeleſs ſhe would not diſcover it, till 
He was alma} frightened out of ber Senſes, by the Voice, 
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as ſhe thought, of Mrs. Stout, which uitertd theſt 
Words, Divulge, conceal nothing. 

It Mrs. Gurrey was diſturbed in Mind, it would 
ſeem ſtrange that ſhe ſhould not be diſturbed in 
Body ; the latter being, as I ſuppoſe, ſeldom or 
never eaſy whilft the former is under Trouble or 
Diſquiet. But whether Mrs. Gurrey's mighty 
Diſturbance had other Riſe than a Whim of the 
Brain, founded upon a ſtrong Prepoſſeſſion of 
Fancy, may very reaſonably be veſtioned 1 For 
my part, I look on it fo natural for a doating, 
ignorant old Woman to be terrified with the 
Diſorder of her own Imagination, before hand 
e by too deep Reflection, though the 
ame has nothing but a Chimera to ſupport it, 
that I am never ſtartled when I hear of their Pre- 
tences to Voices and Revelations. - Theſe you 
know are not ingroſſed, though more peculiar to 
a diſtinct Sect. So that if once ſuch Perſons hap- 
= to be. ſtrongly opinioned that any thing may 

ſo, they need but fall aſleep, for a Confirmas 
tion that it is ſo, if 

Had you not already acquainted us with the 
Weakneſs of your Intelle&, and your Incapacity; 
Sc. I ſhould have been ſtartled that a Man of 
Learning and ſolid Judgment ſhould build on the 
idle Fancies of a dreaming old Woman. I think; 
how greatly ſoever the might be diſturbed before 
in Mind or Body, ſhe has now more Reaſon to 
be concerned, that by a fond Belief of a Revela- 
tion, thoſe Men ſhould be brought into Danger 
of their Lives, whom we have a great deal of 
Reaſon to believe were as innocent as herſelf, and 
little or none to think they ſhould: be [guilty of 
ſuch a horrid Fact as they were accuſed of. 

Eighthly, From what is ſworn by the Gurreys 
againſt their Lodgers at the Trial. LI 

Could I believe all to be true that the. Gurreys 
ſwore, I ſhould make no queſtion of the Likeli- 
hood of theſe Men's Guilt : But that they did 
ſtretch in ſome things, is very eaſy to believe, by 
ſome. Particulars at the Trial; and by their Beha- 
viour before, at, and after the ſame, we have 
great Inducements to perſuade us that they did 
to in others. Thus it is proved that Gurrey him- 
ſelf went out of the Court in a boaſting way, to 
tell ſome of his Acquaintance, That he had done 
Cowper's Buſineſs; or to that Effect. And at 
another time he ſaid, That if Mr. Couper had 
viſited old Mrs. Stout, none of this Trouble had 
befallen him. Another thing diſcovers the Malice 
of the Proſecution, in that though themſelves 
ſuſpected Mrs. Stout's Maid, yet this was not to 
be taken notice of, for fear of taking off her Evi- 
dence : And if his Wife could fo readily turn 
the Fifty Shillings Mr. Mar/on had that Day re- 
ceived in Southwark, for Buſineſs done in the 
Borough-Court, into Fifty Pounds, ſuppoſed to be 
paid him for murdering Mrs. Sarab Stout at Hert- 
ford; ſhe might by the ſame kind of Improve- 
ment, or by a Miſtake, underſtand all the reſt. 

It ſeems indeed to me the moſt notorious Ab- 
ſurdity that can be imagined, that had theſe Men 
really came down on ſuch a Deſign, they ſhould 
go dect to tell their Landlady, Mrs. Stout's 
Buſineſs was done; they had ſpoiled her courting 
Days; and that one of them had received Fi 
Pounds for doing her Buſineſs. i 


In Matters of this Nature, where we can have 


nothing but idle Stories and an Old Wife's 
Dream, to raiſe the Suſpicion, I think it highly 
behoves us, before we paſs our Cenſure, to pay 
a juſt Regard to the Character. and Reputation 


of 


. 
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of the Perſon. Thus indeed, though it will be 
impoſſible for Mc. Coxper to clear himſelf, in the 
Opinion of every one who knows nothing of 
him; yet I am ready to think, there are few who 
know him (unleſs ſome particular Perſons, that 
upon any Terms would willingly ruin the latereſt 
of his Family in that County) will be brought 
to a Perſuaſion he could ſo barbarouſly imbrue his 
Hands in Blood, though inſtead of the pretended 

One thouſand Pounds he might have gained Ten: 
as to the other Perſons, tis viſible they live 
in Credit and Reputation, their Characters well 
atteſted, and not one of them in the leaſt likely 
to make an Aſſaſſine for the Lucre of Five hun- 
died Pounds, 

Page 495 Ninthly, From the Sentiments of the 
Grand: Fury. 

1 muſt needs think, that on ſo formal an In- 
dictment drawn up agaiaſt theſe Gentlemen, ſuch 
ſtrenuous Allegations of their being guilty, ſo 
foul a Crime charged on them, ſuch a Circum- 
ſtance attending as that of Mr. Cowper's being 
laſt in her Company, and the others of his Ac- 
quaintance; eſpecially when Mrs. Gurrey's Tale 
had been ſet out with abundance of Aggravation z 
I fee not how, for publick Satisfaction as well as 
ptivate, the Grand Jury could do leſs than find 
the Bill, But as to the Petty Jury as you call 
them, I wiſh you had named thoſe ſeveral who 
did believe her murdered after the Trial: I am 
aſſured that ſome of them have openly declared, 
they thought the Gentlemen we ſpeak of had been 
fo much abuſed, that the Proſecutor's Eſtate, 
if it were ten times larger than it is, was little 
enough to make them Reparation. 
As to the Letters produced in Court, your 
Thoughts it ſeems are, That they are not of a le- 
gitimate, but 4 ſpurious Iſſue: And why? 

1. Becauſe the Stile doth no ways ſuit ber Cha- 
rater. 

If the Author of the Heriford Letter had no 
extraordinary, or perhaps no Knowledge at all 
of her, but takes every thing on Truſt trom her 
Friends and Relations; he ought not to be fo 
poſitive, that the Stile does no way ſuit her Cha- 
racter. If by Stile, as the Word generally is 
underſtood, you mean the Order of her Thoughts, 
or the Manner of her Expreſſion, you muſt own 
ſhe might have Senſe enough to be the Author 
of thyſe Compoſitions. But I find you make 0 
bold with the Uſe of Words, and take them fo 
differently from other learned Men, that in 
ſome Places it occaſions a little Difficulty to un- 
derſtand you. If by Stile then,. as I imagine, 
you would ſignify the Subject of the Diſcourſe, 
or the Matter of the Compoſure;z I have more 
Reafon to think, than I will at preſent make pub- 
lick, that theſe Letters do well enough ſuit her 


Character with ſome that knew her: And I muſt- 


tell you, that I am ready to believe, had her 
Mother been aſked the Queſtion ſome Months 
belore ſhe died, when ſhe had ſome Words with 
hur one Evening in the Garden, or about the 
Time when Theopbilus was ſent for to reprove 
Her, about her falling from the Light; If „ at 
theſe Times I can't think her Mother would have 
ed but that theſe Letters might have been 
uitable to her Character. However, ſhe is now 
out of a Capacity to defend herſelf ; and upon 
that Account it might ſeem ill with Contempt to 
tread upon her Aſhes: I ſhall therefore ſay no 
more, hut that I would not have you too buſy 
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with the Character, leſt you ſhould happen to 
make good an old Proverb. 

2. Becauſe the Mother doth affirms, the Letters 
ſhewn in Court were of a ſina ler Charatter than ever 
ſhe obſerved ber Daughter to write ; neither doth ber 

Brother think them to be genuine. 
Would it not have been very odd, if the Mo- 


ther and Brother, who came to ſecure the Repu- 


tation of ſo near a Relation (though never ſo well 
ſatisfied that it was her Hand) ſhould have ſaid 
otherwiſe than they did? For my part, I take 
both their Anſwers to be ſo unſatisfactory, not 
to ſay fooliſh, that nothing but the Relation they 
were ſpeaking for can plead their Excuſe, 

The Mother being aſked by the Judge, whe- 
ther ſhe thought it was her Daughter's Hand ? 
replies only, How fbould I know? I know ſbe was © 
no ſuch Perſon ; her Hand may be counterfeited, 
Being queſtioned again, what ſhe would ſay to 
it if it had been written in a more ſober Stile; 
ſhe anſwers, I ſhan't ſay it to be ber Hand, un- 
leſs I bad ſeen ber write it. 

The Brother being interrogated on the ſame 
Queſtion, ſays, "Tis like my Siſter's Hand: But 
being aſked if he did believe ic was her Hand 
he replies, No: And why ? Becauſe it does not 
fruit ber Charafter. Now let the World judge, 
if this contains any more than if the Mother had 
ſaid, Becauſe ſhe was my Daughter, or the Bro- 
ther, Becauſe ſhe was my Siſter, we won't believe 
it, leſt the World ſhould look on her to have been 
a lewd Woman. 

3. Becauſe there was mo Mention made of theſe 
Letters, till the Common Report of ber being with 
Child (which bad been induſtriouſly ſpread abroall 
by ſeveral, but by none more zealouſly than by 8 
nominal Quaker, her former Admirer,) was proved 
to be falſe, &c. 

If theſe Letters were taken notice of ſo ſoon 
as the Report of her being with Child, it was 
very early; for that Morning ſhe was taken out 
of the Water, it was whiſpered in the Country, 
and at Night I heard from ſome in London, that 
they believed it very likely for her to be with 
Child; and that to prevent the enſuing Infamy 
ſhe had made herſelf away. This was no more 
than what is generally ſuſpected, when a ſingle 
Gentlewoman is by any means acceſſory to her 
own Death. So that without Diſpute, if the 
nominal Quaker had not been concerned in ir, the 
Report would have ſpread without him. But I 
judge this Epithet is beſtowed on him, not ſb 
much for that he thought and reported her to be 
with Child, which hundreds did beſides him at 
that time, but becauſe he was ſo very officious to 
prove her Hand by his Receipt. | j 

This may indeed be thought a mean-ſpirited 
Action from him, as he had been her former Ad- 
mirer: And I think if her Hand- writing could 
have been proved without his Appearance, he 
ſhould have ſtirred laſt, However, I would not 
have you ſo very angry at him, ſince I don't find 
that he got any thing more by it, than to have 
the Judge informed that he was one of their own 
Sect. And if for this only he muſt be a nominal 
Quaker, I could tell you of ſome that have had 

reat Parts to act in this Proſecution, that are as 
ar from being real Quakers (if to be ſo is a 
Perfection) as Mr. B——=, 5 | 

4. Becauſe Mr. _ and My. Archer on the 
Trial ſwear, That Mr. Cowper depoſed, That Mrs. 
Stout was a modeſt Perſon, Ke. . * 


"have 
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When Mr. Cowper was before the Coroner, he 
dreamed not of the approaching Storm that was 
coming upon him: And I think *rwas not rea- 
ſonable that he ſhould concern himſelf at all with 
her Character; there were not wanting thoſe 
who were ready enough to think he had been 
too familiar with her; and that on ſome Reſent- 
ment taken at his Carriage to her ſhe had deſtroy- 
ed herſelf : So that if it were only to wipe off 
this Suſpicion; his Account of her was no other 
than what any Man under his Circumſtances 
might have given. can't tell what you might 
ht of him, but had he told the Coro- 
ner he knew ſhe was melancholy; that it was 
upon his Account, for that having formerly been 
very civil to her, he grew of late ſick of her Ac- 
quaintance z and that becauſe in his laſt Viſit he 
had betrayed ſome little Indifference, and not- 
withſtanding her Importunity, would not ſta 
to lie at her Houſe ; ſhe bad therefore in a Paſ- 
ſion thrown berſelf into the River; if Mr. Cow- 
per, I ſay, had given the Coroner ſuch a Relation 
as this, I ſhould have thought him a Perſon of 
very little Underſtanding. | : 

Page 495. A8 to her Melancholy, I believe it 
was ſuch as did make her Head and her Heart 
ake alſo; and that it was more than a common 
Hemicrane, whatevef you (who had perhaps no 

t Intimacy with her) may imagine, or her 
Mother and Brother give out, I am ſatisfied 
there wants no Proof of ſuch a Melancholy as was 
next to a Diſtraction. There is a certain Gen- 
tle woman now in being, who cannot deny that 
ſhe had heard Mrs. Stout wiſh herſelf dead, ſay- 
ing, ſne was the miſerableſt Creature living; and 
that ſhe hoped if twere poſſible to die after ſuch 
a Manner that the World might know nothing 
of the Matter, nor ever ſo much as mention there 
had been ſuch a Perſon living. But indeed her 
Melancholy is too well atteſted to be ſo much as 
doubted of by any diſintereſted Perſon ; and 
therefote as you are apt to think there are many 
Friends and Relations bigotted to a Party, that 
will not boggle to tell a Lye to fave a Friend or 
near Relation from —— I ſuppoſe you mean 
the Gallows 1, ſo on the other hand, I believe there 
may be thoſe in the World who would not ſcru- 

to tell an Untruth, which is of near kin to a 

ye, and if it were in their Power, would bring 
a Man to the ſaid Place, rather than it ſhould be 
thought a near Friend and Relation was in love 
with a married Man. 

The Gentlewoman you take notice of, ſo much 
importuned by the Deceaſed to ſtay with her that 
Night, if ſhe has not altered her Story, will ac- 
knowledge that Mrs. Stout did tell her ſhe was 
very much indifpoſed ; and farther faith ſhe, You 
ſee I am very melancholy, fo that it will be the 
greater Unkindneſs if you leave me at this time 
alone. N 1 : | 

Page 496. You ſay there are a thouſand Pounds 
wanting of her original Fortune : I wiſh you had 
told us whether you fer afide the Charge of the 
Proſecution ; if you include this in the Want, one 
half might be expended that way; for I ſuppoſe 
there was nothing ſpared to carry it on. 

I have heard of People's wanting that which 
they never had ; and I am credibly informed this 
is the Caſe in Debate. Some of your Country- 
men, that have been many Years acquainted in 
the Family, do tell me there is as much found as 
ever ſhe could be thought worth; but if you 
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would be credited, you muſt give better Proof 
than yours, or her Relations ſay ſo. However, 
I think this to be very little material ; ſhe might, 
though in ſome Things be very frugal in others be 
as extravagant; but which way ſoever tis gone, 


it ſeems nothing leſs can repay it than the Lives 


of Perſons who had never ſeen her. 

Though the Quakers Affirmation will not he 
taken in Criminal Caſes (*twas well I think that ir 
was not admitted in this particular one) yet they 
have now the Privilege to publiſh their Reaſons, 
why they ſuſpected Mr. Cowper to be privy to the 
Receipt of any of her Money, more than that 
which the Writings found in her Cuſtody, and his 


on Acknowledgment do evince. I am ſure he 
has bid them a fair Defiance, having openly chal- 


lenged the worſt of his Adverſaties to diſcover 
what they can of this Nature. 
If they think fit to draw up any thing of this 


kind, I ſhould adviſe them to make uſe of ſome * 


abler Clerk than the Author of the Hertford 
Leiter; for if he has the Management, tis a great 
Chance if we are not entertained with one of 
Mrs. Gurrey's Dreams, or ſome ſuch ridiculous 
Innuendo. 

Page ibid. In this Place we are once more ac- 
quainted with the Uſe of the Epiglottis ; which 
you will have continually to cloſe on the Mouth 
of the Aſpera Arterin, unleſs in Expiration. Ori 
the contrary; I have told you and will ſubmit 
myſelf to any Anatomiſt in Europe) that it is for 
the moſt part open, and never exactly cloſes but 
upon Deglutition; ſo that whatever you build upon 
that Notion, muſt fall to the Ground. a 
Pag. ibid. I think *tis but reaſonable, that Mr. 
Baron Hatſell return his Thanks to you, for the 
Compliment you put upon him in the Cloſe of 
your Letter. I am ready to apprehend, that 
there is no Trial ſuffer'd to be printed, till after 


the Examination of the Judge, and his Permiſſi- 
on firſt obtain'd ; and therefore muſt needs think 


Omiſſions and Alterations, eſpecially of great 
Moment, as theſe ſhould be, which you inſinuate, 
is a very great Injuſtice to the World, an Injury 
to Truth, and too ſiniſter an Action for a Judge 
to be guilty of. But let who will ſtand in your 
Way, I ſee you will have a Fling at them ; and 
rather than be thought to have nothing at all ro 
ſay will be telling us of that which, it poſſible, 
comes to leſs. 

Thus, to heighten a Suſpicion of Guilt, we are 
entertain'd with a Tale of a Tub, about Mr. Se- 
vens's being ill; or, as you expreſs it, taken with 
a ſtrange ſort of Fit. 1 hope Sir, *tis not always 
an Argument of a Man's Guilr, that he cannot 
carry himſelf unconcernedly, when he ſees his 
Life hanging by a Hair, or depending on the 
Delivery of a Word or two from the Foreman'of 
a jury: Tis Time enough to cenſure,” when we 
ourſelves have undergone the Trial. pes 

Your Story of the Wine-Cooper I have never 


heard of; and really, I am fo deſperate jealous of 


your Relations, that I dare not credit them, till 
they come with more Authority : When I have 
better inform'd myſelf, I ſhall be better able to 
ve you my Opinion. 
* Tout . methinks, with which you con- 
clude, had better have been left out; ſince, 
though it wants the Length of the Phariſees, 
whoever takes notice of the Spirit that runs 
through the whole Letter, will need no Argu- 
ments to perſuade him that it proceeds from an 
6N Hypocrite. 
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Hypocrite. There is little Appearance that tis 
your Deſire the Innocent may be cleared from 


Aſperſions caſt undeſervedly on them, when for 


more than Six Pages, you are venting the utmoſt 
of your Malice, and by the baſeſt Means imagin- 
able, would inſinuate thoſe Gentlemen are Guilty, 
who, for any thing you know of the Matter, may 
be as innocent as yourſelf. | 

Let me tell you, Sir, I think it a very bold At- 
tempt, and ſuch as *tis great Pity does not come 
under the Laſh of the Law. When a Gentleman 
has taken his Trial, and it does appear upon that 
Trial, there is no Proof of the Fact he is charged 
with, nor indeed any Thing on which to ground 
ſo much as a Suſpicion, unleſs that of his being 
unfortunately the laſt Perſon in her Company: In 
a Word, when Faction and Perſonal Prejudice 
appear the only Motives of the Proſecution, who- 
ever brings the Buſineſs afreſh on the Stage, does 
only expoſe the Reſtleſſneſs of his own Mind, and 
plainly evidence that he is neither a true Gentle- 
man, nor a good Chriſtian, 

I have look'd over your Poſtſcript; and, as in 
many Places of the Letter, perceive through the 
Weakneſs of your Intellect, or your Unfitneſs for 
the Controverſy, you have made good your 
Prognoſtick of betraying a little Ignorance. 

Firſt of all you tell your Friend, You make no 
doubt but he has heard, that the Surgeons that 
open'd Mrs. S/out's Body, depoſed ſhe was a Vir- 
gin. Now if he had heard as much before, as 

ou make no doubt he had, I don't ſee to what 
Purpoe, or what News it could be to inform him 
of that he had heard before; but being fearful it 
had not reached every Body's Ear, I make no 
doubt, this Intelligence is to inform the World. 
But doubt you as you pleaſe, had I found the 
Surgeons depoſed as you report, I ſhould be 
egy to doubt whether they were Wiſe Men or 

ools. 


1 find nothing like it in the Affidavit, of which 
you ſay you have deliver'd us a true Copy. 
They tell us, indeed, They found the Uterus 
perfetily free and empiy, and of the natural Figure 
and Magnitude uſually in Virgins ; but ſutely this 
will not amount to a Depoſition, that ſhe was a 
Virgin: All that can be hence inferr'd, is only 
that ſhe had not conceived; and if it be poſſible 
for a Woman in Coitu to miſs of Conception; if 
miſſing of a Conception, the Womb may, not- 
withſtanding the Carnal Contact, retain the na- 
tural Form and Figure uſually in Virgins ; why 
then, I ſay, all this implies no more than a bare 
Probability that ſhe had not known a Man. 

| mult confeſs, till now, I never heard that the 
Figure or Magnitude of the Womb, were num- 
ber'd amongſt the indubitable Marks of Virgi- 
nity: And as to the State of the Vagina, the Myr- 
- tiform. Caruncles, and Hymen, which Mother Pep- 
percorn herſelf, could only gueſs at, there is no 
Notice at all taken; if there had indeed, it 
would only have furniſh'd Matter of Deriſion, 
the Body having been ſo long interr'd. So that 
you ſee, for any thing pretended to in the Affi- 
davir, or elſewhere, ſhe might not be a Virgin; 
though Charity ſhould oblige us to hope at leaſt 
that ſhe was. 

POSTSCRIPT. 


INCE this ReyLy went into the Preſs, I 
have been inform'd by a Gentleman of un- 
queſtionable Credit, that the Story of the Wine- 
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Cooper, at the Cloſe of the Hertford Letter, took 
its Riſe only from what follows. | 

There was, it ſeems, a Perſon going down to 
the Aſſizes, who had the Misfortune to be thrown 
from his Horſe, and was taken up as dead: Be- 
ing carried to his Lodging; he began to rave and 
to talk idly ; which was no more than the Effect 


of a Delirium, ariſing from the Concuſſion of his 


Brain, which might have made any Man light- 


headed as well as hez and which nothing but one 


as mad could have improved after ſuch a Manner 
as the Letter-writer has done. 
By this the Publick may be inform'd of the 


Diſingenuity, not to ſay downright Villany, of 


ſome People in the World; who miſſing their 
Deſign of taking away a Man's Life, ſeek all poſ- 
ſible Ways of murdering his Reputation; 


Some OBSERVATIONS on the Trial 
of Spencer Cowper, J. Marſon, E. Stevens, 
W. Rogers, that were tried at Hertford, about 


the Murder of Sarah Stout; together with other 
Things relating thereunto. 
O lead, and to give ſome light into this 
| Matter, it may be neceſſary to give ſome 
| Account here, how, and upon what Oc- 
caſion the Acquaintance of Spencer Cowper and 
Sarab Stout began. | | 
The Ground and Riſe thereof took its Origi- 
nal from her Father, who, at all Elections pro- 
moted the Intereſt of the Cowpers, to the utmoſt 
of his Power ; through which a great Intimacy 
was created between the Families of the Cowpers 
and the Stauts; which did not expire with the 
Death of her Father; for her Brother, by the 
Father's ſide, continued his Reſpects to that Fa- 
mily, and ſpared no Pains to eſpouſe and carry 
on their Intereſt, in order to their being choſe 
Parliament-Men for that Town. Theſe Obliga- 
tions engaged the two Families to a frequent 
Converſation; inſomuch that when they were 
in the Country, ſome or other of them were 
often together, as well the young Women as the 
Men; as appeared by . what his Brother's Wife 
ſaid at his Trial, That ſhe was but fix Days at 
Hertford the Summer before, and that ſhe ſaw her 
(to wit, S. Heut) every Day. And great Preten- 
ſions of Love, and Proffers of Kindneſs, were 
expreſſed by the Cowpers in general to the Sionts ; 
and by this Man, Spencer Cowper, and his Wife, 
in particular, to the deceaſed | young Woman : 
And thus it. continued, in Appearance, till the 
Day that ſhe was forced off the Stage of this 
World. IS oh | 
When her Father died, he left her ſole Exe- 
cutrix, and gave her moſt part of his Perſonal 
Eſtate : And a conſiderable part of it being in 
the Brewers Hands, and in Malt, which ſhe fold 
afterwards, ſhe was often adviſing with one. or 
other, how to diſpoſe of this Money, ſo as to 
have good Securities for it. | 
About a Year before her Death, ſhe went to 
London about thoſe Occaſions, and lodged at a 
Goldſmith's Houſe ; as ſoon as the Cowpers Wives 
heard where ſhe was, they made her a Viſit, both 
Spencer's and his Brother's, and invited her to their 
Houſes. = 
Whilſt ſhe lodged at this Goldſmith's Houſe, 
he laid out ſeveral Hundred Pounds for her in 
Malt-Tickets, and other Securities of the Go- 
vernment ; but ſhe being not willing to Jay _ 
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much that way, but rather on ſome Mortgage of 
Land, ſhe went to a Lawyer, with whom ſhe 
was acquainted; to ſee if he could diſpoſe of ſome 
for herz he told her, he could help her to a 
Mortgage for Five Hundred Pounds, but they 
would give but Five in the Hundre: So ſhe 
takes it into Conſideration ; but afterwards; ſhe 
being at Mr. Spencer Cowper's, and he falling into 
ſome Diſcourſe with her, about her Affairs, and 


underſtanding ſhe had a conſiderable Sum of 


Money to put out, he proffer'd to do her all the 
Kindneſs that lay in his Power; and would help 
her to a Mortgage of Land three times the Va- 
lue of the Money lent on it, at Six in the Hun- 
dred; and would ſee that the Title ſhould be 
good, and be as careful in it, as if it were his 
own Concerns; and if ſhe wanted Council at any 
time, either to put out, or to recover Money 
that was owing her, or any thing elſe, for which 
ſhe had Occaſion, he would give it her Gratis, 
which from another muſt coſt her ſome Guineas : 
So ſhe accepted of his Proffer, and told him, ſhe 
would depend on his Advice; not queſtioning to 
have good Security for her Money. When ſhe 
came home to her Lodging, ſhe told the Gold- 
ſmith where ſhe lodged; that now Mr. Spencer 
Cowper had promiſed to help her to Securities, 
and he was to diſpoſe of her Abuse, 

Soon after this; ſhe went Home to Hertford, 
and told her Mother the ſame, and aſk'd her if 
ſhe had any Money to put out; if ſhe had, it 
might go. amongſt hers, and her Mother ſhould 
have no Trouble with it; for ſhe would pay her 
the Intereſt as it became due: Her Mother then 
aſk'd her, if ſhe could ſo far confide in him, as 
to receive her Money, to pay it, and to make 
the Writings, and to look after the Title, and 
all without the Inſpection of any Body elſe ? She 
faid, Yes, ſhe believed that he was a very honeſt 
Man, and ſhe thought ſhe might truſt him with 
more than ſhe had to put out; and he being a 
Man of Repute, it was below him to wrong her. 
Then her Mother, thinking the ſame, gave her 
One Hundred and Fifty Pounds to put amongſt 
hersz which ſhe hath never heard of ſince, bur it 
is gone with the reſt. 

About a Month after, Spencer came to 
Hertford, and took Lodgings for his Wife and 
Family, and then brought his Wife to give this 
young Woman a Viſit, and to be further acquain- 

ted with her. After this, ſhe ſeemed to love and 
like her Company ſo well, that ſhe ſaid, She did 
not defire the Company but of few, or none elſe in the 


Town; and therefore would make no Returns of 


' their Viſits, till the Week before ſhe went home to 
London; and would come frequently two or 
three Times in a Week to viſit her: And when 
her Huſband was in the Country, he ſometimes 
would come with her, and thereby had the Op- 
portunity of diſcourſing her about her Affairs. 
When ſhe had gathered in near what ſhe in- 
tended he ſhould put out, from the Brewers, and 
others that were indebted to her, ſhe writ a Let- 
ter to London to him; and one of her Acquain- 
trance coming to viſit her, before ſhe had ſealed 
it up, ſhe bid her read it, which ſhe did; in which 
Letter ſhe writ, viz. That ſhe had a Thouſand 
Pounds to put out, and that ſeveral Hundreds of it 
were then ready; and the reſt, to make up that Sum, 
would be ſo in a little Time, or ſo ſoon as he could 
diſpoſe of it advantageouſly for ber. 
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After this, ſhe ſeveral Times, in Diſcourſe 
with this Woman, hath told her, Thar he was 
buying an Eftate for her, in Ground-Rents, which 
he had recommended to her for an extraordinary 
Pennyworth ; and that it would be ſold for a Theu- 
ſand Pounds, but he believed it was worth more; 
and if he could not oblige ber with it, he looked upon 
it to be ſo great a Bargain, that he would buy it for 
= own Uſe : And ſhe alſo told her Mother the 

ame. 

The next Quarter Seſſions after this, which was 
the laſt before that Aſſize, at which Time her 
Days were ended, Spencer Cowper came to Hert- 
ford, and in the Evening he came and enquired 
for Mrs. Sarah Stout, at her Mother's Houſe, 
where he was not at all expected to lodge, he 
not having lodged there for ſeveral Years, viz. 
not ſince her Father died: And after about an 
Hour's Diſcourſe with her, he faid, He was de- 
Aitute of a Lodging, for bis Landlord Bates (where 
he uſed to lodge) was t:ſcompoſed, and made 6 
great Noiſe, and be did not like to lodge there. So 
ſhe thought ſhe could do no leſs, in Civility, 
than aſk him to lodge at her Mother's Houſe, he 
having then brought her that Mortgage-Deed, 
for Two Hundred Pounds, about which he made 
ſuch a long Diſcourſe at his Trial ; which Money 
had been carried publickly to him ſome Time be- 
fore: At the receiving of which Security, ſhe 
ſeemed to be very much pleaſed. But ſhe having 
told him, that ſhe intended to reſerve ſome Part 
of her Pottion, for her own particular Uſe, in 
caſe ſhe lived to marry, which ſhe would put out 
for that End, ſhe having enough beſides ; he ad- 
viſed her then to keep it private from all Perſons, 
elſe her End would b 
likelihood, he thought ſhe had, and that none had 
known her Mind in that Particular, but himſelf, 
he —— adviſed her to Privacy. * 

ndeed S. Cowper doth ſu „in a Caſe late 
preſented to ſome of the Members of 8 
ſee ante Pag. 48 5, to 488,) That his Proſecutors 
ad not the Impudence to ſuggeſt at his Trial, 


(= put in mind of it) that what they accuſed 


him of, was done for the ſake of Grain. Iris true, 
he did demand a Proof, that he had any of the de- 
ceaſed young Woman's Money in his Hande And 
it cannot be ſuppoſed that he would conceal it, if 
he knew there was any one alive that could make 

ſitive Proof of it; for then it would have been 
in vain to have denied it: But her Mother did 
then attempt to ſpeak what ſne knew in that Par- 
ticular, and other Things too, but was ſtop'd ſe- 


veral Times, and not ſuffer'd to ſpeak, unleſs ſhe 


would ſwear ; which, he knew well enough, her 
Perſwaſion would not admit her to do. 

The next Thing obſervable is, the ſame Wo- 
man, before-mentioned, which ſaw and read her 
Letter ſent to him, which gave an Account what 
Money ſhe intended he ſhould diſpoſe of for her, 


and that ſhe had ſeveral Hundred Pounds of it 


then ready : She being with her one Day in her 
Chamber, about two Weeks before her Death, 


ſhe bid her look in a Drawer there, and bring her 


the Money therein ; upon perceiving it, Am not 
1 very rich ? ſaid ſhe ; the other demanding the 
Reaſon of that Queſtion, Becauſe, ſaid ſhe, it is 
all the Money that I am now Miſtreſs of ; which 
was only two Guineas, and a little Silver, not- 


withſtanding ſhe had ſo many Hundred Pounds 
in her Poſſeſſion not long before. And about the 
s ſame 


ruſtrated; which, in all 


| 
| 
| 
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ſame Time, ſhe being in Diſcourſe with another 
Perſon about her Concerns, ſhe ſaid, That Spen- 


cer Cowper had a great deal of ber Monies in bis 


Hands, and that be was to have more: And her 
Relations do miſs about a Thouſand Pounds; and 
they know of none ſhe diſpoſed of any other ways, 
after ſhe writ that Letter to him. And when her 
Mother aſked him, before the Lord Chief Juſtice 
Holt, What Money he had in his Hands of her 
Daughter's ? he ſaid, None; and alſo ſaid, He 
thought his Reputation would have ſecured, or carried 
him- above Suſpicions, or Examinations of that kind. 
But it may eaſily be gathered, who carried her 
Money away, for a great deal of it was in Gold; 
and that very Morning he went away, when he 
had lodged at her Mother's Houſe, he very much 
importuned her to come to his Houſe at London, 
. you; her how glad his Wife would be of her 
Company, and uſed many Arguments to perſwade 
her to it ; and at length ſaid, He would not go out 
o the Houſe, till ſhe had promiſed bim to come: 
ut ſhe refuſed to promiſe him, and ſaid, She did 
not knew when ſhe ſhould come to London. This 
Diſcourſe was in the Hearing of one that will evi- 
| dence it upon Oath. 
The Week before that Aſſize, ſhe received a 
Letter from his Wife, which was writ after the 
uſual manner, as ſhe had ſeveral not long before, 
very earneſtly inviting her to her Houſc at Lon- 
don, with high Expreſſions of Love; and ſo much 
the more ſhe deſired her Company then, becauſe 
ſhe believed they ſhould not come to lodge at 
Hertford that Summer: And in that Letter tells 
her, That they muſt expect ber Huſband at their 
Houſe at the Aſize; the which ſhe told her 
Mother, and others, who read the Letter. This 
Letter Spencer Coxwper confeſſed to the Coroner's 
Inqueſt, that he ordered his Wife to write it for 
his Lodging at her Mother's Houſe ; but when 
he was examined by the Lord Chief Juſtice Holt, 
he then denied it, and ſaid, His Wife writ no Let- 
ter: But her Maid, Sarab Walker, being preſent, 
told him, His Wife did ſend a Litter, and that ſhe 
herſelf took it in of the Poſt- Man, and gave it to ber 
Miſtreſs ; ſo then he could not deny that there was 
a Letter ſent. 

And accordingly he came, and ſent his Horſe 
thither ; and being aſked, before he rid from the 
Door, Whether he would come to Dinner? he 
ſaid, He was not certain, tut be would ſend Word: 
But her Mother and ſhe ſtaying long, and he not 
ſending, they ſent her Maid, to ſee whether he 
would come or no; who then quickly came, and 
- dined there: And when he went from thence, the 
young Woman, Sarah Stout, going to the Door 
with him, aſked, If he thought to lodge at their 
Houſe ? He ſaid, Yes, be would come and lodge at 
their Houſe. This ſhe ſaid as ſoon as he was gone, 
and then bid the Maid go get his Bed ready : 
At Night, when he came, her Mother b.ing in 
the Room with her, he fell into ſome Diſcourſe 
remote from any thing of her Daughter's Buſi- 
neſs; and atter ſome Time, called for Pen and 
Ink, to write a Letter to his Wite, although it 
was not Poſt-Night, nor did any Carrier go next 
Day. When he went to write, her Mother and 
ſhe went out of the Room, and ſtayed a conſide- 
rable Lime; but it growing late, the young 
Woman went in, to ſce if he had done, and if he 
would have any Supper; and what he deſired, he 
had. Her Mother went not in again, becauſe 
ſhe knew her Daughter expected he would give 
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her ſome Account of her Money, and have 
brought her Security for it, as he did the Seſſions 


before for Two Hundred Pounds ; and ſhe find- 


ing that he would not ſpeak of it before her, 
would not interrupt them, but gave her Daugh- 
ter Time and Opportunity to ſpeak to him, What 
Diſcourſe they had, is not known; but ſure 
enough, it was very different from, and incon- 
ſiſtent with what he rendered it to be at his Trial ; 
for he had writ a Receipt in full for Uſe-M 
he paid her then, which lay on the Table, but 
was never ſigned by her, 2 he preſſed her 
to it ſeveral Times, and bid her put on her Con- 
ſidering-Cap, (as he confeſſed to the Coroner's 
Inqueſt) and aſked her, If ſhe was lazy? Yet tilt 
ſhe refuſed to ſign it; which plainly ſhewed her 
Diſſatisfaction, and that there was more due to 
her, elſe ſhe would never have refuſed it. | 
Between Ten and Eleven of the Clock, ſhe 
called her Maid to make a Fire in his Chamber, 
and to warm his Bed, in his Hearing; and while 
the Maid was doing it, he went out : Her Mo- 
ther hearing the Door clap, went into the Par- 
lour, to aſk her what the Reaſon was of his 
going out when his Bed was a warming, and to 
her Surprize, found ſhe was gone too, and never 
ſaw her alive afterwards, She admired what the 
— of this ſhould be, knowing that ſhe 
never uſed to go out ſo late; neither could ſhe 
imagine whither they ſhould be gone; but after 
ſome Conſideration, did think he might tell her, 
That the Securities ſhe expected were to be 
ſigned and ſealed ſomewhere in the Town; and 
that he had perſwaded her to go out upon that 
Account, and ſo was in Expectation of them 
2 The Maid that was warming his Bed, 
yed, ting him to come up; thinking, 
when ſhe heard the Noiſe of the Door, he was 
gone to carry his Letter ſomewhere; which, it's 
2 by ſome, was his Pretence in going out, 
thereby to draw her to the Door, to let him out; 
for there is no Ground to believe ſhe went an 
farther with him willingly: So they ſat up al 
Night, both her Mother and the Maid, expect- 
ing them every Minute, not knowing where to 
look for her at that Time of Night; but if they 
had, would never have gone to the River, where 
ſhe was found floating the next Morning ; for 
there was no manner of Circumſtance, either in 
her Words or Actions, that did give-them any 
Cauſe to think ſhe would drown herſelf, or that 
ſhe ever had any thing of that nature- in her 
Thoughts. 8 
No ſooner was ſhe taken out of the River, 
but it was ſpread, by his Party, both in City and 
Country, That ſhe was with Child, and had 
drowned herſelf to avoid the Shame. That ſhe 
was not drowned, is clear- unto all who are im- 
partial, and have had a true Account of the Caſe, 
either at the Trial, or otherwiſe; as it plainly 
appeared by thoſe Settlements of Blood, and 
Bruiſes, about her Head and Neck, and on one 
of her Arms; and her having no Water in her, 
but was empty and lank, when ſhe was firſt taken 
out of the Water. | | 
The Evidence was very full and plain againſt 
them, and the Judgments of the Doctors ſtand 
firm and good, and are not, nor ever can be diſ- 
prone by all the Evaſions and Diſtinctions of 
oluntary Drowning, and Drowning by Acci- 
dent; nor by all thoſe little Tricks made uſe of 
by thoſe on the other fide, by Drowning, and 
half 


a 


A AEN 1 * 


half-Drowning of Dogs, and othef fucli'tiſte E- 
periments, [whereby have on 
themſelves. But when ſhe was taken up again, 
after ſhe had been buried ſix Weeks, in order to 
— cleared of that infamous Report. which then 
was given out, for the only Reaſon why ſhe 
drowned: herſelf (to wit) her being with Child; 
then nothing could be more plain, than that 4 
was not drowned, but came by her Death ſo 


other way, as the Doctors — Su To ach 

their upon Oath, before C 

Jade Ho, nt he Trial. * 
And it is very Aude Jickat theſe three Gen- 


tlemen, John Marjon, Elks Stevens, and William 
— knew very well how ſhe came by her 
Death, (whoſe Lives Spencer Cowper-ſeemed to be 
more tender of, than If hi his own) by their Diſ- 
— Night her Death was, about an Hour 
after, ſhe was miſſing; for as ſoon as 1 came 
into their Lodgings at Zobn Gurrey's, they could 
not forbear, but began to aſk him ſeveral Queſ- 
—— Althou 1 
that either of them h y former Know! 
2 her 3 yet Maron — that he had ma 
— op and chat ſhe had caſt him off; Bus, 
ad de a ar Ming ir even with Ber by this 
_ then one of the others aſked him, F tbe 
uſineſs was done? If it is not, ſaid he, it will be 
425 this Night - Yes, ſays the other, ber Buſineſs 
i, done; Sarah Stout's * Days are 'over. 
What could have been ſpoke * 
had ſaid, Sbe is d, — — 12 
againſt them. Alſo, the ſaid Marſon, w 
— Lodging ren 
and called for a. Fire to dry his Feet and Shoes, 
they being wet both without and within ; and 
ed, that he was juſt then come from Lon- 
dun, ir being then between Eleven and Twelve 
of the Clock at Night; whereas it was 
that he came into Town two or three Hours 
fore. And when Murſom aſked the other Two, 


What ibey bad ſpent that Dey! One of them bit 


aſked, What was. that. t» him? He was to have 
Fer e Fifty: Paunds fur bis Share.” The faid 
 «Marferallo pulling out Money out of his Pocket, 
- ſwore; that he wduld ſpend it all next Day, 

Joy the Buſineſs was dene. And whereas 
they A 
are Men in good. ene If 
o, it had been well i they had ſtayed in it ; for 


they are © 


20 


bav- 


WE "whoſe None! att "bers e ritten, 

Laps, the Body of Mrs. Sarah Stout, 
Ws. the Uterus poſelly Free and 
2795 1 the natural Figure Moynitude, 
as uſually in Virgins. We "found bo Water in the 
the Te. Inteſtines, ae La, or c Li 


+ Jobn Dim/dale, Sen, 3 
William Coat) „ Jobn Dimſdale, Jun. 
| Samuel Daniel Fe, M. D. 


Herifob4, April 18, 1699. Copia vera. 


Wheh all Nouths were „and put to 
Silence i in that Matter, and no Reaſon could be 
iven why ſhe ſhould drown herſelf; then Spencer 
was at à Loſs, and knew not what to 
N why ſhe ſhould do fo; till (to uſe his 
own Words) ſome Heads were laid together, to 
'contrive, that ſhe was in love with him. f 
In order to this Deſign, thoſe Letters were 
invented, which were p* os Winer, in Court, (for 
= a x Word was ever heard of them, before. the | 
up 3g again) and a Witneſs was provided, 
85 ON of recei or of them baths but his 
Friend Mea, Who 1 was his Witneſs, had for- 
| ton Year" chen the firſt was writ, and ſaid, 
t was March was Twelve- month; till his Me- 


Din dals M. D. 


-mory was refreſh'd by the ſecond, which was 
dated but four Days v and it they had 
forgotted to, date that ſecond Letter, ſo as to 


lf 25 1 Credit at all. This was that which 
8. char (imp rtup ate Letter, by which he 


was invited towed at that Gentlew $ 
Houſe, which was' lod the Ninth of 255 


5 — if = on Sarab Walker's Evide 

whic ins with, My 
Friday "before the loft” Are, my FL 
reteived' a Litter from My. Cowper's Wife,.. ta let 
ber know we muſt expe? Mr. Cowper at the Aa 3 


and attardingly whe expetted bim, and provided fr 


coming. 
' 'This was the ſame Day on which be fore he 
1 her Letter of lavication that, ſhe recei 
Wife's, dy which he invited E deen. 
e ly het his 
ife's muſt, needs be writ. and ſent the Day. be- 
«fore hers could come to his Hands. 
And how thoſe Letters ſhould be known to 
come from Sarah Stout, pp Fn RN : 
0 


lure e they had no good Buſineſs at Hert- For if Were hal beet l. as Mrs. Jane 
Jordz, neither dict they nd to any at all, but Ella at that Coffee : houſe he mentions (99D, 
3 dean only to \ Faſhions, ro the Woman 1 wg VA e was) 

had he t _ her Letters? And — 


2 is e obſervable; „ how hit a 
'pleaſed Spricer pencer 'Cowper was at her being taken up, 


and how be earneſtly beſought the Judge, that 
*he Docks did, and ſaid then, might not 
allowed, or taken for Evidence; . l 


chat ſhe ought not to have been taken out 


Grave without legal Authority, for private In- 


of Parties, al er amongſt them- 

ves: whereas there ought to have been ſome 
on both Sides; he ſays, left they ſhould have 
broke her Scull, and the Gentlemen ſhould have 
been trepanned : and yet Doctor Camlin, Sir Wil- 


Jiam Gowper's Doctor, was with them all the 


while, as Doctor eee told 2 and 
- ;was lent for, on pu any ſuch - 
z.and did ſet is Hand to — Certificate, 


of her Clearneſs of that Scandal, with the-reſt of Repulle. 
che Doctors: Which is as followeth. 
Vo T. VIII. 


could be Nell that ey were for him, and came 
from Sarab Stout, > felng were not 


rr £10] 2 ho 
' ve cheſe ters 


* 


his Songs. It is very unlikely that ſhe 
deſire or accept of Songs, one who was 
heard to ſing a Song in her Life; and 


Marſball tod, whoſe Courtſhip ſhe never received: - 


For he himſelf ſaid at the Trial, that upon 
little Trial ſhe gave him a very fair Denial. 
er Copper alſo ſaid to the Coroner's Inq 
t Marſhall told him, _ the 9 gave. him the. 


60. 


* 


were in any Danger; 


zt. 

This confirms the Falſeneſs of that Story which 

he Keg to introduce his Letters. And altho 

and not in a apa to defend her- 

; yr © Woman who * walked with 

vel is alive, and 4 is not true: 
Which is as followeth : 

He fays, It happened one Evenin that Mrs. 

Stout, and another, and Mr. Marſhall, and he, 


reunity to ſpeak 
— i it ſurprized — — ſaid, ſhe did nat 
think he had been ſo dull: He defiring to know 
wherein his Dulneſs did conſiſt ; ſhe aſked, if he 


tought te would marry Marſball? He ſaid, fire 
es 


e had done ill in what ſhe had done: 


- elſe 


She ſaid, No; ſhe thought it might ſerve to di- 
hr , the World, and favour her 


yert the Een 

A ugintance wi th him. 

ta is 23 85 45 it yp hon rn, would 
ve argued, that ompany, 
oh made him believe 1 would have =: 


- . * — 


Whereas it ſhe had never ſeen him in all 
DO a9 cu a ur or three & 
before} and Mo Yew. wot . rauch ac- 


Cr ha. 8 bo hl van'e the ker: And 
"there could. be no Ground. for. ſuch 
8 5 ſhe had walked alone with Spencer 


rieg hors king a Walk in the Fi 


no private 
+ neither 


Lege 

21 Kis own. Lit. on that TEL be 

d not have don e it: TAL the ſame time, 

d with the fine Breath, he himſelf proved it 

fi of- them, 
he ſhewed one to 


e ; for he hs Peach the receiving 


Was . 14525 
own 

wa for ſhe was then alive. - And 

i there had been ſuch Letters of bers, he cquld 

not have ſhewed them to one that in all Proba- 

die wow warty * 5 — or defamed her more 


repulſed. Lover, a Kinſman of 


b WIe "Wife's, ** os en e endeavoured to ny 
ber; "Io upon 02 Sli PNY —1 
him, told Spencer Cou per was ri 
he would ſhoot her. This ſhe told both her own 
and her Mother's Maid: And alſo, as it is ob- 
ſerved in the 12 Letter, the Printers, who 
vrit the Trial i in S Hagd, not having taken 
ſe Letters, were favoured with the Copies of 
m, to be expoſed to the World. 
Then there * 2 — given to the Judge, 
the Cous to Deptford, and — 
to be t 110 K Dinner in her Hear- 


„ADI 


z and Mr. Marſball and 


22 ſhe did not; for the two Feld : 


15 young Women 


had 
e. 


K 
8 


why 


rother, DE bn. Ae: 
"Bal; and they both ſaw it, and tead it: That 

lift, the F riday before that Aſſize, when famed, 
e nor his three Gentlemens 


a Ns ach, 3s prove fell, even 


ing, about a Year and a half before ; which 

her into a Swoon, if will 5 
And the Uſe that was made of this was, to ren- 
der het as bad as poſſible, and make the World 
believe how deeply ſhe was in love with him. 
But it's Matter of Admiration to moft that hear 
it, that he di i as his 
Father and Brother, how fond ſhe was of him: 
If it had been true, ſurely that would have 
diverted her from fi ſo 
e often as ſhe di is 


ſhould order his ife to write, or have any 
Thoughts of lodging at a Houſe, for ſaving the 


—4 5 of a Guinea (for ſo he ſaid at his I ri 


155 


is being related to that 
ſhe, as well as her Relations, did 
and eſteem, that ſhe could have 


22 
8 . 
7 


4 
Te 
ht 

1 

; 

WM; 

r 2 


1 
11 Fi 
Fre 
15 
3 g 
Fry 


ve hurt her, 
Farthing : She was ſo honeſt and plain 

and fo innocent herſelf, and ſo far from deſe 
ghar 1 2 of that Fami, 


gone, and not in a Ca to 
; 147 Panda for herſelf, let the W owe 


But it is evident and plain, that * 
ly what he made uſe plain, that moſt, or chef 
hinkſelf and-his three Gentlemen, — 


what 
id ſwear when he was examined by the 
Coroner's — For when I — * if 


a — | 


none for him, — ve him the Reval 
lo co oman, and he knew 
— NONEOEY _ 
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And yet at his Trial both he and his Witneſſes 
pretended to know her to be ſo -melar as 


Melancholy he would in ſinuate was for love of 
im ; and therefore ſhe drowned herſelf. 

Now what can be more contradictory, or more 
fully prove that which he ſpake at his Trial to be 
falſe, than this which he himſelf did fwear ? And 
this was evidenced by two of the Coroner's Inqueſt, 
and ſeveral more would have done the ſame, if 

they had been fulferedzo ſpeak ; but, as the Trial 
relates, they were ſtqpped. . , - _ . 
Many Obfervations might be made, and In- 
ſtances given, to clear her Reputation, and to 
prove the Falſeneſs of what was caſt upon her; 
as in particular, her ſo earneſtly inviting a young 
Woman, an Acquaintance of hers, who had kept 
her Company that Afternoon, and uſed to lie 
with her ſometimes, to ſtay and lie with her that 
Night her Death was; and ſhe telling her, ſhe 
could nat well ſtay then, ſhe engaged her to come 
and dine with her the next Day, and told her what 
was for Dinner; defiring her Company all Day 
after, ſþe not intending to go from home; which 
ſhe promiſed to do. Dre 

And it is very obſervable, from the Beginning 
of the Trial to the End, what Shifts and Devi- 
ces he is forced to make uſe of to drill out the 
Time, that there might not be enough for the 
Witneſſes on the other Side to be heard; and 
alſo his endeavpuring to baffle the Evidence 
againſt him; as firft, above rwenty frivolous 
Queſtions he aſked her Maid about Poiſon, which 
ſhe bought to poiſon a miſchievous Dog which 


haunted the Houſe; and if he could by any means 
"confuſe and put her out, if ſhe had not had Truth 


on her Side, and gladly would have picked ſome- 
thing out of it, if he could have told what. 
Alto, the many impertinent Witneſſes he calls 
to prove his Intention to lodge at Bardſord $s that 
Night her Dkath-was, and ſending for his Bag 
'thither, and lodging his Things there; which it 
ſeems was not at all expected by them; for Jobn 
Berdforg's, Wife ſaid, upon her Oath, ſhe belie- 
ved Spencer Cowper did not intend to lodge at her 
Houſe; but was ſurpriſed when he ſent to her, 
between Eleven and Twelve o'Clock at Night, 
to get his Bed ready, and came before it was 
quite done. | 

And che next Night after, when he was ſent 
for by the Coroner's Inqueſt to give an Account 
where he left her, he ſaid, In the Parlour where 
we fat. And being aſked, if he did not hear her 
bid her Maid warm his Bed; he faid, I thought 
ſhe had meant her own Bed, But it is very un- 
Hkely that ſhe would go to Bed and leave him 
fitting there; or that when he went out ſhe ſhould 
fir ſtill, and not light him to the Door. But if 
it were as he ſays, that he left her in the Parlour ; 


for a Man of his Education and 7 8 in the 
| 


World to go away at that time of Night, when 
he knew: there was a Fire in his Chamber, and 


and him. Sarely he will, be hard pu 
reconcile himſelf in this Difcourſe, © 


his Bed was a warming, and let himſelf out in the 


Dark, and ſay nothing to any body, it certainly 
Was near to a Diſtraction; And this Depth of looks darkh " | 


Aude his fending for his Horſe three times 
to her Mother's Houſe the Night after her Death, 
before he was examined by the Coroner's Inqueſt, 
and would have gone out of Town then, if he 
could have had him, as he confeſſed to the Lord 
Chief Juſtice Holt ; but at the Trial he ſaid, I 


ſent for him, for fear the Lord of the Manor - 


ſhould ſeize him. 


Alſo, when it was taken notice of at his Trial, 


by the Council, that he never came after that 


Night her Death was, to give her Mother any 


Account where he left her, or in any wiſe to give 
her Satisfaction; to this he anſwered, It might 


be ſtrange for me to come and viſit a Woman 


that I never hed the leaſt Knowledge of: And 
yet he had ſeveral times lodged at her Houſe 
when her Huſband was living. And that Night 
alſo that he was examined by the Coroner? 12 

eſt, when they -aſked him, if he diſcerned her 
Daughter to be melancholy z he ſaid, No; only 


was between | 


And it is very, remarkable, what great Di 
mulation he manifeſted at that time; for in 


People called N expreſſed great Love 


for them, and 


Thus, in ſhort; upon the whole Matter, it n 
be concliced, That the Defence he made for hin 
ſelf and his three Gentlemen, and the moſt material 
Things he made uſe of, whereby they got off, and 
were acquitted, were proved fatſe out of his own 
Mouth re he went out of the Court; as it 
may be ſeen in the whete the Counſellor 
for the King ſays thus: | 2 

My Lord, we inſiſt upon it, that this is a 
« different Evidence from what Mr. Cowper 
«© to the Coroner's Inqueſt ; for then he ſaid, 
© knew none ſhe was in love with, nor any 
*« why the ſhould do ſuch an 
« as to drown herſelf : But now he 
the whole Scheme of Things turn upon 


| a 
« Love-Fit.”. And then he meved the Court to 


give Leave to call ſeveral Perſons of Quality and 
good Repute, who were there it, to ſpeak 


to her Reputation, in Contradiction to the Letters 
uced ; declaring, that he believed the whole 


own would do the fame. 


st 
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| 4 STATE of the PROCEEDINGS im 1 Houſe of 
Commons, with Relation to the Impeached Lords: Aud what 
* thereupon between the Te wo 59. 31 


= Sabdat I5 * e 1700. 
Neſolued. 
HAT an Humble Addreſs be 
to His Majeſty, That he will be — 
to order all 
n Wen His Majeſty and any other Prince 
or State ſince the late War, to be laid before 


this Houſe. 
©: Ordered, That the ſald Addreſs be preſented 


to His Majeſty, by ſuch Members of this Houſe 


as are of His Majeſty's moſt Honourable Privy- 
*Conne.. oh 
276.4 25 Matti 18 tie Februarii, uarii 1700. 
”* Mr. Secretary. uainted the Houſe, 
Tha N | Addreſs ww Wy been "preſented to 
zeſty, That he would be pleafed to order 
3 the Ma; that have been made between His 
Majeſty and any other Prince or State ſince the 
ate hd to be laid before this Houſe ; His 
had been pleaſed to give Order, That 
they Thould be copied, .and that then either the 
Originals or Copies, as the Houſe plead, ons 
be laid before chem. 


1 Sy "Martz die Martii, 1700. . 1 
Mr. Secretary Vernon preſented to the Houſe 


Copies of ſeveral Treaties, * and Tranſlations © | 


chereof. 5 
And the Schedule or Liſt of them was read, 


—_ is as follows; viz. 

0.2,” A Copy of the French King's Ratification of 
:the Treaty of Partition. 

The Trenne of the ſame. 


4. The Tranſlation of the ſame. 


Article. | 
i. >. Tranſlation of che ſame.” 


7. A Copy of the French King's Declaration 
upon the Treaty of Partition. 


e Treaties that have been 


S to by v5 


.the Wir 


the Ratification of the e 


9. Dy Copy of the — Declaration upon 
the ſaid Treaty. 

10. A Tranſlation of the Danuphbin's Declara- 
tion. 

Ordered, That the ſaid Copies do lie upon the 
Ko on Reo 


Jovis 6 die Martii, 1700. 
Mr. Secretary Hedges preſented to the Houſe 
(according to Older) Copies of ſeveral Treaties, 


Orgered, That the fri Copies do lie upon the 
8 by the Members, 


"Lake 17 die Marti, 1700. 


| al Meſſage from the Lords by Sir Jobn Franklyn 
and Sir Lacon William Child, That the Lords do 
deſire, that. this Houſe will give Leave to Mr. 
Secretary Vernon, 4 Metnber of this Houſe, to 
come to a Committee of the Lords now fitting 


in the Prince's 'Lodgings, to give an Account 


ſome Matters relating to the Treaty of Partition 
which their Lordſhips have now under Conſide- 
ration. 

Ordered, That Mr. Secretary Vernon have Leave 


to go to the Lords as defired, if he think fit. 


| Mercurii 19 die Martii, 1700. 


Reſobved, That this Houſe will, on Saturday 
come e reſolve itſelf into a Committee 
of the Houſe, n 


3 21 x die Marti, 1 1700. 
Nd That the Treaty of Partition be 


| read. 
27 e Copy of the Hauber of the Ser | 


And the ſame was read accordingly. 
Reſolved, That. an Humble , Addreſs be pre- 


ſented to His Majeſty, to return the Thanks of 
this Houſe for His Gracious M 


Hei is pleaſed to communicate * Royal Inten- 


„wherein 


* Martis 24 die Junii, 1901. 
Ordered, That all the Proceedings with relation to the r hevecs oke Bhuk if fcnd and Houſe of 


Cm be examined by the Journals, and printed. 


In Vol. 42 3 


Earl of Ox harles Lord Halifax 


9. are inſerted, 1 in Parliament 
„ upon an Impeachment 


1 


Paul Jodrell, Cler* Bos Ces 


Portland, John Lord Somers, Edward 
— ; ; as alſo — Ago John —_ 


William Carle 
igh Crimes and 


Haverſham, um, for Word: ſpoken at « Conference between the Lords and Common 9 13 hy = 2 But it is obſerva 


are the Proceedi 
.. 


bliſhed by the Order of the Houſe of Lords only 
Order of the Houſe of 1 z which are omitted in Vol. 
the Commons were the 


ſerted are what were publiſhed by by 
r unleſs Partiality: For as 


Grounds they went upon, ought not to have been omitted. 
tions 


tions to acquaint this Houſe, from time to time, 


wich the State and Progreſs of thoſe Negotiations 
into which His Majeſty has entered, purſuant to 
the Addreſs of this Houſe: 

And alſo to lay before His Majeſty the ill Con- 
ſequences of the Treaty of Partition (paſſed un- 
der the Great Seal of England during the Sitting 
of Parliament, and without the Advice of the 
ſame) to this Kingdom, and the Peace of Europe, 
whereby ſuch large Territories of the King of 
Spain's Dominions were to be delivered up to the 
French King. 

Ordered, That a Committee be appointed to 
draw up the ſaid Addreſs. And a Committee 
was appointed accordingly. | 

Lune 24 die Martii, 1700. 

Sir Edward Seymour reported from the Com- 
mittee, to whom it was referred to draw up an 
Humble Addreſs to be preſented to His Majeſty, 
That they had drawn up an Addreſs according- 
ly, which they had directed him to report to the 
Houſe; which he read in his Place, and after- 
wards delivered in at the Clerk's Table; where the 


fame was read, and with an Amendment agreed 
unto by the Houle, and is as followeth ; viz. 


' Moſt Gracious Sovereign, 
6a Hereas nothing can more conduce to 
nn the Safety and Honour of Your Ma- 


% jefty and this Nation, than taking the Advice 
« of your Engli/b Councils, we Your Majeſty's 
« moſt dutiful and loyal Subjects, the Commons 
« in this Parliament aſſembled, do, with all Hu- 
« mility, return Your Majeſty our hearty Thanks 
« for Your Gracious Meſſage, wherein You are 
i pleaſed to communicate Your Royal Intentions 


* to acquaint this Houſe with the State and Pro- 


« preſs” of' thoſe Negotiations into which Your 
« Majeſty was entered, purſuant to the Addreſs 
«of this Houſe ; which Method had Your Ma- 
<« jeſty been adviſed to take before the Treaty of 
« Partition was perfected (which was paſſed un- 
« der the Great Seal of England during the Sit- 
% ting of Parliament, and without the Advice of 
„the ſame) we had been prevented from laying 
« before Your Majeſty what we are now bound 
* in Duty (though with Grief) to do, the ill 
« -Conſequences of that Treaty to this Kingdom, 
ce and the Peace of Europe, which ſo directly tend- 
« ed to increaſe, the Power and Greatneſs of 
France, by delivering up to the French King 
« ſuch large Territories of the King of Spain's 
«-Dominions, and to the Deſtruction of the Trade 
c of this Kingdom; to which Treaty may juſtly 
« be aſcribed the Dangers which now threaten 
both this Kingdom and the Peace of Europe. 


"Reſolved, That the ſaid Addreſs be preſented to 
His Majeſty by the whole Houſe. 8 

Ordered, That ſuch Members of this Houſe as 
are of His Majeſty's moſt Honourable Privy- 
Council, do humbly know His Majeſty's Pleaſure 
when he will be attended by this Houſe. 

Ordered,” That it be an Inſtruction to the Com- 
mittee of the whole Houſe, who are upon Sat ur- 
day next to take into Conſideration the State of 
the Nation, That they do take into further Con- 
ſideration the Treaty of Partition. 5 

Ordered, That a Committee be appointed to 
ſearch the Journals of the Houſe of Lords, what 
Proceedings are therein, with relation to the 

Vor. VIII. 
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and are as followeth ; viz. 


= _ 
Treaty of Partition, and report the ſame to the 
Houſe. , And a Committee was appointed ac- 
cordingly.. | 


Mercuri 26 die Martii, 1701. 


Sir. Edward, Seymour reported from the Com- 
mittee appointed to ſearch the Journals of the 
Houſe of Lords, what Proceedings are therein 
with relation to the Treaty of Partition, and re- 

rt the ſame to the Houſe, That they had 
earched the Journals of the Houſe of Lords ac- 


cordingly, and taken Copien thereof ; which- he 
re 


read in his Place, and afterwards delivered in at 
the Clerk's Table; where the ſame were read 


Hig A Copy of the Lords Journal, | 
Lune 10 die Martii, 1700, matd 


The Houſe being moved, that a Day may be! 


appointed for taking into Conſideration the Trea- 
ties now lying before this Houſe, it is ordered by 
the Lords Spirituali and Temporal, in Parliament) 
aſſembled, That the ſaid Treaties ſhall-be-. taken 
into Conſideration on Wedneſday next at Eleven 
o'Clock in the Forenoon. A .mmo-} 


9 
„2 


| Mercurii 12 die Martii, 1700. 
The Order being read for taking into Conſi- 
deration the Treaties now lying before this Houſe, 
the ſeveral Tranſlations of "Treaties were read, as 
follow; viz. * 5 ee | 
I. The Treaty of Defenſive Alliance between 
England and Holland, Mareb 3, 1677-8. 
2. The Renewal of the Treaties between Eng- 
land and the States General of the United Provin- 
ces, Auguſt 17, 1685. as 
3. The Renewal of the Treaties of Alliance 
between Eugland and Holland, Auguſt 24, 1689. 
4. Ratification of the Treaty of Ryſwick. 
5. Convention between England, Sweden, and 
Holland, May ar, 1698. 
6. Treaty between England, Sweden, and States 
—_ in January 1538. | | 
- 7. Separate Articles between England, 
and Holland. 1 2 
; 8. Ratification of the Treaty, January 13, 
1288. 
9. The Ratification of the Separate Article. 
10. The Ratification of the Secret Article. 
11. Tuc King's Declaration. | 
12. The Dauphin's Declaration. F 
After which the Houſe came to this t. 
That the Lord Chamberlain do humbly move 
His Majeſty, That all Matters or Papers any way 
relating to the Negotiations of the Treaties be 
laid before this Houſe. 


Veneris 14 die Martii 1700. 
The Order being read for taking into further 
Conſideration the Treaties; 
The Houſe was acquainted, That Mr. Yard 
attended with the Papers as agreed on Yeſterday z 
he was called in, and delivered the Papers follow- 
ing at the Table, and then withdrew, +> 
1. Copie du plein Pouvoir touchant Succeſſion 
d' Eſpagne, January 1 n 5 * 
2. A Copy of the King's Warrant for affixing 
the Great Seal to the full Powers. * 
3. A Copy of the Ratif cation of Partition. 


« 


4. A Copy of the King's Ratification of the 
Separate and Secret Articles. 
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5. A Copy 
the Great Seal to the Treaty of Partition, Sepa- 
rate and Secret Articles. g 
Theſe Papers were all read by the Clerk. 


of the King's Warrant for affixing 


Lords Committees appointed to draw up and 
ſtate the Fact as to the Treaty now in Debate, and 
all Things and Circumſtances relating thereunto, 
and to draw an Addreſs to be preſented to His 
Majeſty thereupon, and report to the Houſe. | 


Dux Devon Dom. Seneſeal' Viſc. Weymouth, 
Dux Bolton, © Fi.iſc. Longneville, 
Dux Leeds," | Dom. Willoughby, 
March. Normandy, Dom. Lawar, | 
Com. Peterborough, Dom. Ferrers, 
Com. Stafford, Dom. Wharton, 
Com, Thanet, Dom. Mobun, 
Com. King ſton, Dom. Culpeper, 
Cam. Burknugton, Dom. Lexington, 
Dom. Berkley, 
Dom. Craven, 
Dom. Guilford, 
Dom. Godolphin, 
Dom. C 2 
Dom. Herbert, 
Dom. Halifax. 


Their Lordſhips, or any Five of them, to meet 
to Morrow at Eleven of the Clock, in the 
Prince's Lodgings, near the Houſe of Peers, 
and to adjourn as they pleaſe, | 


Sathati 15 die Marti. | 

. The Earl of Notw@ngham reported from the 
Lords Committees appointed to draw up, and 
ſtate the Facts, as to the Treaty now in Debate, 

That the Committee had met, and thought it 
proper to ſet down ſuck Facts as appeared to 
them, VIS. 4 . 

1. That by: the Treaty of Partition, Naples, 
Sicily, &c. were to be given to the Dauphin. 

2. That the Emperor was not a Party to this 
Treaty, though principally concerned, 

3. That no Miniſter of the States General met 
with the Plenipotentiaries of England and France, 
as. were required by the Powers, at the making the 
Treaty in London. 72255 

4. That there were no Inſtructions in Writing 
to our Plenipotentiaries, though the Powers were 
unlimited, and that if there were verbal Orders 
given, yet it appears not to us they: were conſi- 
dered: in any Council. 

5. That the Treaty, when perfected, was not 
oonſidered in any Council before it was ratified. 

6. That it appears, That the Warrant for 
> Ratification was counter-ſigned: by one of the 

Plenipotentiaries. 5 . 

7. That the Treaty was tranſacted and ſigned, 
and the Great, Seal affxed to it during the fitting 


of a Parliament. 


Then the Hpuſe, upon Conſideration of the 
Firſt Head in the ſaid Report, agreed to the ſame, 
with the Alterations following, viz. | 

_ Inſtead of (given to) put, inta the Hands of. 


Then the Second Head was read. 
After Debate thereupon, 

The Queſtion was put, Whether this Para- 
graph ſhall ſtandꝰ. ples.” 
"It was reſolved in the Negative. 
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Firſt, Becauſe it is manifeſt by the Treaty itſelf, 


that the Matter of Fact is true. 


Secondly, Becauſe the Emperor, as we conceive, 
had been the moſt proper to have been treated 
with on this Occaſion; for twas more prudent 
and ſafe to have treated with the Emperor, to 


have reſtrain'd the Pretenſions of France, than 


with France to leſſen the Dominions of the Houſe 
of Auſtria, which in its full Strength, and in Con- 


junction with the moſt confiderable Powers in 


Europe, and with the Expence of more than Sixty 


| Millions Sterling to our Share, was ſcarce able to 


withſtand the Arms of France. 

Thirdly, But admitting that the Emperor was 
not the, moſt proper to be treated with yet to 
prevent the Umbrage which might be taken by 
uniting too many Dominions- under one Prince, 
eſpecially ſuch a Prince as without any Additi- 
ons was formidable to all Europe, of all others 
the 9 * was the moſt improper to be left 
out of {uch a Treaty, for he was moſt concern'd 
in it; and our Miniſters could not, or at leaſt did 
not ſufficieptly ſupport his Intereſts, or the juſt 
Ballance of Europe : But, on the contrary, as we 


are informed by one Lord who ſigned this Treaty 
it was NIH againſt the f Deſire of the 


Emperor. 
De He, No! manby, Not t | 
Granville, Tybanet, 7 
| Abingdon, ee, Scarſdale, 
Jer , Weymouth, Craven. 
Cutlford, - Poult, by 
Tho. Roffen, ds, 


Third Head. That no Miniſter of the Staten 
General met with the Plenipotentiaries of Eng- 
land and France, as were required by the Powers, 
at the making the Treaty in London. 1 

After the Debate, the Queſtion was put, When 
ther this Paragraph ſhall ſtand? ae 

It was reſolved in, the Negative. 


Diſſentient, ; | : 

Firft, Becauſe the Truth of this Propoſition is 
Reaſon enough for aſſerting it; and it muſt cer- 
tainly be of faral-Conſequence, if Miniſters; with- 
out any Directions by Inſtruftions in Writing. 
ſhall preſume to act contrary to the very Com- 
miſſion that empowers them: And in this Caſe, 
the Aſſiſtance of the Dutch Miniſters was. the 
more neceſſary, becauſe the Emperor was no Par- 
ty to this Treaty, and the States General are 
more immediately concerned than we are to pro- 

Secondly, But if this Treaty was concerted 
with the Dutch Miniſters in 1699, before His 
Majeſty's Return into land, as was aſſerted 
by one of the Lords who ſign'd it afterwards in 


on; 

1. Fhis Freaty was made by thoſe who had 
no Authority to tranſact it; for the Power w 
not granted by His Majeſty till the ſecond 
January following. . 
2. As they acted without Power, ſo without 
Inſtructions too in Writing; which never was 
practiſed in any former Tranſaction Abroad. 
- Laſth, We conceive, that neither of the fore- 
going Facts ought in Reaſon, or according to 

Method: of Parliament, to be Ordered to be, 
omitted; becauſe, an the Compute eee 
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the Addreſs purſuant to the Order, twas impoſ- 
ſible to know what Uſe would be made of thoſe 
Facts; for as they might have been improperly 
applied, and then would have been juſtly rejected, 
ſo there 1 have been ſo great Uſe made of 
them, and ſo oppoſite to the Deſign of the Houſe 
in the intended Addreſs, that twill be improper 
to omit them. 


Leeds, Craven, Feffreys, 
Howar Nottingham, De 1 
Weymouth, Hereford, Tho, Roffen. 
Abingdon, Granville, 

Thanet, Normanby, 


After Conſideration of the Report made from 
the Lords Committees, appointed to ſtate Mat- 
ters of Fact u the Treaty in Debate, and to 
draw an Addrefs thereupon, It is Ordered by 


the Lords Spiritual and Temporal in Parliament Pe 


Aſſembled, that the Debate in the fourth Para- 
graph in the Report, ſhall be, and is hereby Ad- 
journed till Monday next, at Eleven of the Clock, 
and. all the Lords ſummoned. 


Eune 17 die Marti. 
The Order being read for reſuming the Ad- 


journed Debate upon the fourth Paragraph in the 
Report from the Committee appointed to ſtate 


Matters of Fact, and draw an Addreſs to His „ 


Majeſty upon the Partition Treaty; 

Some Lords of the Council having His Maje- 
Ry's Leave, were heard relating to the Treaty: 
And Mr. Secretary Vernon being mentioned, a 
N was ſent to the Houſe of Commons 
Sir John Franctlin and Sir Lacon William Chi 
to deſire, that they will give Leave to Mr. Secre- 
tary Vernon, a Member of their Houſe, to come 


to a Committee of the - Lords now fiiting inthe * 


Prince's Lodgings, to give an Account of ſome 
Matter relating to the Treaty of Partition, which 
their Lordſtips have now under their Conſider- 


Ordered, That it be the ſame Committee as 

ſtated. the Matters of Fact. : 
After ſome. Time, the. Meſſengers. ſent to the 
Houſe of Commons returned this Anſwer : 
That the Commons have given Leave to Mr. 
Vernon to attend the Committee as de- 
ſired, if. he thinks fit, 

Heraupon the Houſe was Adjourned during, 
Pleaſure, and the Lords went to the Committee, 
which being ended, the Houſe was reſumed, and. 
the Earl — Notting bam gave the Houſe an Ac- 
count, that the Lords had been at the Commit-. 
tee, and heard Mr. Secretary Vernon to the Trea- 
ty.of. Partition. 

Then after reading the fourth Paragraph, or 
Matter of Fact, reported from the Committee, 
and Debate thereupon, the Houſe agreed as fol- 


lows : 
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ing the Partition Treaty, ſhall be adjourned till 
to Morrow at Eleven o Clock. 

Marlis 18 die Marti. 

The Houſe went into Debate, purſuant to the 
Order Yeſterday, concerning the Treaty of Par- 
tition; And it being propoſed, 

That it appears that there were Powers dated 
the firſt of July to treat with the Emperor, the 
Dutch and French Miniſters, for ſecuring the 
mutual Friendſhip, upon Terms moſt ſuitable to 
the Circumſtances at that Time z and we are in- 
formed, that accordingly there was ſome P 

made in that Negotiation : But afterwards there 
were new Powers granted the firſt of January, 
to treat with the French and Dutch Miniſters 
only, and the Treaty for the Partition of the 
Spanjſh Monarchy was concluded without the Em- 


ror. | 

And after Debate thereupon, Rog 
This Queſtion was put, Whether the ſaid Pro- 
oſal ſhall go to the Committee to be one of the 
eads for the Addreſs? 


It was reſolved in the Negative. 

Diſſentient, 5 | 
Normandy, Nottingham, Abingdon, © 
Granville, Weymouth, Guilford. 
Then it was farther propoſed, 


That it appears, That the French King's Ac 
ceptance of the Will of the King of Spain, is 4 
manifeſt Violation of the Treaty; and humbly, 
to advife the King, That in all future Treaties 
with the French King, His Majeſty do proceed 
with ſuch Caution as: may carry along with it 4 
A te. | 

This Queſtion was put, Whether the ſaid Pro- 
poſal ſhall go to the Committee to be one af the 
Heads for the Addreſs? : 
It was reſolved in the Affirmative. 


Diſſentient, of 

1. Becauſe it may be conſtrued: to be an Ap® 

probation of the Treaty; which, as we conceive, 
was not intended by the Houſe. 1. #8 

2. Becauſe tis impoſſible to know the full 

Meaning and Extent of real Security. 2 


The Lord Chamberlain acquainted the Houſe; 
That he had a Meſſage from His Majeſty in Wri- 


ting, Dry was read by the Lord Keeper, av 


WILLIAM R. 


6 IS Majeſty having directed Mr. Stan- 


Whatever verbal Orders or Inſtructions were © bope, His Envoy Extraordinary, and, 
given, yet it appears not to us, that the Draught © Plenipotentiary at the Hague, to enter into 
of the Treaty, when perfected, was conſidered * Negotiations in Concert with the States Gene- 
at any Council when the King was preſent, or ** neral of the United Provinces, and other Poten- 
that it was adviſed or — by any Council, “ tates, for the mutual Security of England and 
or Committee of Council. 

Onlered, by the Lords Spiritual and Tempo- Eur 
ral in Parliament Aſſembled, That the further © tran 


Holland, and the Preſervation of the Peace of 
: And the ſaid Mr. Stanhope having 
mitted to His Majeſty Copies of his De- 

_ Deputies of. 
y 66 the 
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te the States, upon that Subject, to the French 
* Ambaſſador. there, His Majeſty has thought 
e fit to communicate the ſame to the Houſe of 
* Lords, it being His Majeſty's gracious Inten- 
© tion to acquaint them, from Time to Time, 
««* with the State and Progreſs of thoſe Negoti- 


*« ations, 
Kenfington, March 17; 1701-2. 


1. The Propoſals made to the French Ambaſ- 
ſador by Mr. Stanhope were read. 
2. Tranſlation of the Reſolution of the States 
General for treating with Monſieur D' 4vaux, the 
two and twentieth of March, 1701-2, 


Jovis 20 die Martii. 

The Earl of Nottingham reported from the 
Lords Committees, appointed to ſtate Matter of 
Fact upon the Treaty of Partition, and to draw 
an Addreſs thereupon, That the Committee had 
accordingly drawn an Addreſs to be preſented 
to His Majeſty ; which was read, and with one 
Amendment agreed to, as follows, viz. 


E Your Majeſty's moſt dutiful and loyal 
W Subjects, the Lords Spiritual and Tem- 
poral in Parliament aſſembled, having read 
« and conſidered the Treaty, 21 Feb. 3 Mariii, 
& 1700. made with the French King, together 
« with the ſeparate and ſecret Articles which 


« Your Majeſty has been pleaſed to communicate, 


© to us, do with all Humility repreſent to Your 
« Majeſty, That to our great Sorrow we find 
& the Matters thereof to have been of very i 
« Conſequence to the Peace and Safety of Eu- 
„ rope: For beſides the Occaſion it may have 
given to the late King of Spain to have made 
« his Will in Favour of the Duke of Anjou, if 
« this Treaty had taken effect, the Prejudice to 
« Your Majeſty and Your Subjects, and indeed 
« to all Europe, by the Addition of Sicily, Naples, 
« ſeveral Ports in the Mediterranean, the Pro- 
« yince of Guipuſcoa, and the Dutchy of Lorrain, 
« had been not only very great, but contrary to 
« the Pretence of the Treaty itſelf, which was, 
«to prevent any Umbrage which might be taken 
« by. uniting too many States and Dominions un- 
« der one Head. 

And by all the Informations we have yet 
<« had of the Progreſs of this fatal Treaty, we 
« cannot find, that the verbal Orders and In- 
« ſtruCtions, if any were given to Your Majeſty's 
« Plenipotentiaries, were ever conſidered in any 
„ of Your Majeſty's Councils, or that the 
« Draught of this Treaty was ever laid before 
Your Majeſty at any Meeting of your Council, 
« much leſs that it was-adviſed or approved by 
* any Council, or Committee of Council: We 
ce therefore think ourſelves obliged in Duty to 
« Your Majeſty, and Juſtice to our Country, 
moſt humbly to beſeech Your Majefty, that for 
the future Your Majeſty will be pleaſed to re- 
e quire and admit, in all Matters of Importance, 
&« the Advice of Your natural born Subjects, 
« whoſe known Probity and Fortunes may give 
* Your Majeſty and Your People a juſt Aſſurance 


«-of their Fidelity in Your Service; and in or- 


« ger hereunto, to conſtitute a Council of ſuch 
« Perſons, to whom Your Majeſty may be pleaſed 
to impart all Affairs both at Home and Abroad, 
which may any way concern Your Majeſty and 
Your Dominions ; for as Intereſt and natural 


* 
.- - 
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Affection to their Coutltry will incline ti 
** to wiſh the Welfare and Proſperity of it —. 
more than others who haye not ſuch Ties upon 
them; and as their Experience and Knowled 
* of their Country will alſo render them more 
ec 55 170 than Strangers of adviſing Tour Ma- 
* jeſty in the true Intereſts of it; ſo we are very 
** confident, that after ſuch large and repeated 
Demonſtrations of Your Subjects Duty and 
Affections, Your Majeſty cannot doubt of 
„ their Zeal in Your Yervics, nor want the 
** Knowledge of Perſons fit to be employed in 
all Your moſt ſecret and arduous Affairs. 
And ſince it appears, that the French King's 
accepting of the King of Spain's Will is a 
** manifeſt Violation of this Treaty, we humbl 
* adviſe Your Majeſty, in future Treaties wit 
the French King, to proceed with ſuch Caution, 
as may carry along with it a real Security. 


It being propoſed to ſend to the Houſe of 
Fora; oak for their Concurrence to the ſaid Ad- 
refs, | 
And Debate thereupon z _ 
The Queſtion was put, Whether this Addreſs 
ſhall be communicated to the Houſe of Commons 
for their Concurrence ? | 


It was reſolved in the Negative. 
Diſſentient, | | 
Rochefter, M. Oxon, Devonſbire. 


I. Becauſe we conceive, that the laſt Clauſe in 
the Addreſs does neceſſarily imply a War, and 
that a very long one, by reaſon of the Extent un- 
intel igible (at- leaſt to us) of à real Security, and 
the great Improbability of obtaining any Terms 
of that kind; and ſince this neceſſarily implies 
great Supplies, which can't be rang without 
the Houſe of Commons, we think their Concur- 
rence in this Addreſs abſolutely neceſſary ; and 
that *tis very improper for us to deſire that of the 
King, which, for want of ſuch Concurrence of 
the Commons, we conceive His Majeſty will not 
think fit or prudent for him to grant. | | 

2. We conceive all the other Parts of the Ad- 
dreſs very fit to be communicated to the Houſe 
of Commons; for upon the Succeſs of it depends 
the future Happineſs of this Nation; and as we 
cannot doubt of the Readineſs of the Commons 
to join in any proper Meaſures towards it, ſo we 
think their Concurrence in it would highly con- 
tribute towards the obtaining a gracious Anſwer 
from His Majeſty ; and we cannot but think it 
reaſonable, that the Advice of the whole Nation 
aſſembled in Parliament, ſhould be made known 
to His Majeſty upon this Occaſion. | 

3. Having deſired the Houſe of Commons to 
permit Mr. Secretary Vernon, a Member of their 
Houſe, to cometo the Committee of Lords, to in- 
form them of ſome Matters relating to this Trea- 
ty, we apprehend that the Houſe of Commons 
may think it extraordinary, and not ſuitable to 
the good Correſpondence which is highly neceſ- 
ſary between the Two Houſes, not to acquaint 
them with the Things which have come to our 
Knowledge, partly by the Information of their 
own Member. 7805 

4. And having been otherwiſe inform'd of 
ſome Tranſactions relating to this Treaty, be- 


tween the Earl of Portland, and Mr. Secretary 
| Vernon, 
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Vernon, by Letters; of which we have ot had 


full Account, we think it may be very uſeful to 
the Publick to communicate this Addreſs to the 


Commons, who have better Opportunity than 
we have had of enquiring into this Matter, which 
ſeems to be yet in the Dark, and which their own 
Member may help to explain to them: 


Leeds, Kent, Carnarvon; 
 Normanby, H. London, Weymouth, 
De Longueville, Bath, Feffreys, 

Nottingham, Abingdon, Hunſdon, 
Granville, Guilford, N. Dureſme, 

Craven, Willoughby, Tho. Roffen, 
* Thanet, Scar ſdale, Poulett. 


\ 

. Ordered, That the whole Houſe do attend His 
Majeſty with the Addreſs. 

. Ordered, By the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That the Lords with 


white Staves do attend His Majeſty, humbly to 


know what Time His Majeſty will be pleaſed to 
appoint for this Houſe to attend him with the 
Addreſs. 

Martis 25 die Martii. 


The Lord Keeper _— His Majeſty's 
Anſwer to the ſaid Addreſs. | 


My LORDS; 
cc HIS Addreſs contains Matters of very 
60 reat Moment: I will always take Care, 


te that all Treaties I make, ſhall be for the Ho- 
* nout and Safety of England. 


Ordered, That the foregoing Report of the 
Lords Journal do lie upon the Table to be pe- 
ruſed by the Members. 


Sabbati 29 die Martii, 1701, 


The Order of the Day being read for the 
Houſe to reſolve itſelf into a Committee of the 
whole Houſe, to conſider of the State of the 
Nation, and of the Treaty of Partition; 

Ordered, That the Treaty of Partition, and 
the Report from the Committee pd to in- 
2 the Journals of the Houſe of Lords, what 
Proceedings were therein relating to the Treaty 
of Partition, be referred to the Conſideration of 
the ſaid Committee of the whole Houſe. 

Then the Houſe reſolved itſelf into the ſaid 
Committee, and after ſome Time ſpent therein, 
Mr. Speaker reſumed the Chair; Col Granville 

rted from the ſaid Committee, That they 
had come to a Reſolution, which they had di- 
rected him to report when the Houſe will pleaſe 
to receive the fame. 

Ordered, That the Report be made upon Tue/- 


day Morning next. 


Martis 1 die Aprilis, 1701. 


Colonel Granville (according to Order) re- 
ported from the Committee of the whole Houſe, 
to whom it was referred to conſider of the State 
of the Nation, and of the Treaty of Partition, 
the Reſolution, which they had directed him to 
report to the Houſe, which he read in his Place, 
and afterwards delivered in at the Clerk's Table, 
where the ſame was read, and agreed unto by 
the Houſe, and is as followeth, viz. | 
Vor. VIII. 


Reſolved, That William Earl of Portland; by 
negotiating: and conchading tlie Treaty df. Patti: 
tion (which was deſtructive to the Trade of this 


Kingdom, and dangerous to the Peace of Europe 


is guilty of an High Crime and Miſdemeanour: 
' Reſolved,” That William Earl of Portland be 

impeached of High Crimes and Miſdemeanours: | 

Ordered, That Sir Jobn Leveſon Gower do go 
up to the Lords, and at their Bar, in the Name 
of the Houſe of Commons, and of all the Com- 
mons of England, impeach William Earl of Port- 
land of High Crimes and Miſdemeanours, and ac- 
quaint them, That this Houſe will, in due Time, 
exhibit particular Articles againſt him, and make 
good the ſame. * | | 

Ordered, That a Committee be appointed td 
draw up Articles of Impeachment againſt William 
Earl of Portland: 2 8 

And a Committee was accordingly appointed. 

And Sir Jabn Leveſon Gower went up to the 
Lords with the ſaid Impeachment. | 

Sir John Leveſon Gower reported, That | he 
had been at the Lords (according to Order) and 
at their Bar had impeached William Earl of Port- 
land of High Crimes and Miſdemeanours, and ac- 
N them, That this Houſe will, in due 

ime, exhibit particular Articles againſt. him, 
and make good the ſame. . i of 

Reſolved, - That a Conference be deſired with 
the Lords, upon Matters relating to the Treaty 
of Partition. | 

Ordered, ' That Mr. St. Jobn do go to the 
Lords, and deſire the ſaid Conference. 

Mr. St. John reported, That he having (ac- 
cording to Order) been at the Lords to deſire a 
Conference, the Lords do agree to a Conference 


accordingly to Morrow at One a Clock, in the 


Painted Chamber. | 

Ordered, That the Committee who are ap- 
pointed to draw up the Articles of Impeachment, 
do manage the ſaid Conference. 


Mercurii 2 die Aprilis, 170i. 

Ordered, That the Managers appointed for 
the Conference with the Lords, do withdraw into 
the Speaker's Chamber, and draw up what is to 
be offered at the ſaid Conference. | 

Colonel Granville reported, That the Mana- 


gers appointed to withdraw into the Speaker's 
Chamber, and draw up what is to be offered at 


the Conference with the Lords, had drawn up the 


ſame accordingly, and directed him to report the 
ſame to the Houſe, which he read in his Place, 
and afterwards delivered in at the Clerk's Table, 
where the ſame was read, and agreed unto by the 
Houſe, and is as followeth, viz. 


8 appearing by your Lordſhips Journal, 
% That your Lordſhips have received Infor- 
* mation of ſome Tranſactions between the Earl 
of Portland and Mr. Secretary Vernon, relating 
* to the Partition of the Spams Monarchy, the 
„Commons having the ſaid Matter under their 
© Conſideration, deſire your Lordſhips will be 
© pleaſed to communicate to the Commons what 


8 


Informations your Lordſhips have had of any 


* Tranſactions relating to any Negotiations, or 
„ Treaties of Partition of the Spaniſbo Monarchy 


by Letters, or otherwiſe: And the Commons 


e are fully aſſured, That your Lordſhips will 
readily concur in aſſiſting them in this Inquiry, 
* which they conceive abſolutely neceſſary for 
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1 thi Safety and Honour of this Kingdom, and 
the Preſervation of the Peace of Europe. 


Then the Managers went to the Conference, 
and being returned, Colonel Granville reported, 


That they had attended the Conference, and of- 


fered what the Houſe had directed. 


| Martis 8 die Aprilis, 170i. 

Reſolved, That an humble Addreſs be preſented 
to His Majeſty, That he will pleaſe to give Order, 
That the Grand Alliance of One thouſand fix 
hundred eighty-nine, with the two Secret Articles, 
may be laid before this Houſe. 

Reſolved, That an humble Addreſs be preſented 
to His Majeſty, That he will pleaſe to give Or- 
der, That the Treaty made in the Year One 
thouſand fix hundred ninety- eight, with relation to 
the Electoral Prince of Bavaria's having Part of 
the Territories of the Crown of Spain, may be 
hid before this Houſe. 

Reſolved; That an humble Addreſs be preſented 
to His Majeſty, That he will pleaſe to give Order, 
That the Powers and Inſtructions for making the 
fate Treaties may be laid before this Houſe. | 

Or dered, That the ſaid Addreſſes be preſented 
to His Majeſty by ſuch Members of this Houſe 
as are 'of His Majeſty's moſt Honourable Privy- 
Council: 


Mercurii 9 die Aprilis, 1701. 


Mr. Secretary Vernon acquainted the Hoſe, 
That their Addreſs having been 1 to His 
Majeſty, That His Majeſty would be pleaſed to 
ive Order, that the Grand Alliance of One thou- 
and ſix hundred eighty-nine, and the Treaty of 
One thouſand ſix hundred ninety-eight, and alſo 
the Powers and Inſtructions for making the late 
reaties, might be laid before this Houſe ; His 
Majeſty had been pleaſed to give Order for the 
Treaties and Powers to be laid before this Houſe; 


but that there were no Inſtructions for either of 


thoſe Treaties in Writing. 


'A Meſſage from the Lords by Sir Richard Holford, 
Weg and Mr. Pitt. 
| Mer. Speaker, 
— he Lords do deſire a Conference with this 
« Houſe to Morrow at One a Clock in the 
Painted Chamber, upon the Subject-Matter of 
* the laſt Conference. 


To which the Houſe agreed: And the Meſſen- 
gers were called in, and Mr. Speaker acquainted 
them therewith. 4 


| Jovis 10 die Aprilis, 1701. 
. Ordered, That the Members who managed the 
laſt Conference with the Lords, do manage the 
Conference this Day. 


And the Managers went to the Conference, 
and being returned, Colonel Granville reported, 
That the Managers appointed had attended the 
"Conference; That on the Part of the Lords, the 
Lord Marquis of Normanty managed the Confe- 
rence, and acquainted them, That the Lords had 
ordered to be laid before this Houſe Two Pow- 
ers, and alſo a Paper, which (although not ſign'd 
by the Earl of Portiand,) yet was laid before the 
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Lords by him, and that there being ſome Queſti- 
ons aſked him by the Lords, there were his An- 
ſwers alſo; which Powers and Paper Colonel 
Granville read in his Place, and afterwards deli- 
vered in at the Clerk's Table, where the ſame 
were read; and are as follow, viz. 


GULIELMUS R. 


UL1iztLMvus Tertius Dei Grati4 Magnæ 

Britanniæ, Franciæ, & Hiberniæ Rex, Fi- 
dei Defenſor, &c. Omnibus ad quos præſentes 
Literæ pervenerint Salutem. Quim ad conſer- 
vandam univerſe Europe Quietem plurimum 
conducere arbitramur, ut de efficaciſſimis Mediis 
quibus redintegratæ Pacis Beneficia confirmari ac 


conſervari poſlint ſedulo & opportune providea- 


tur, neq; ullum Publicæ Tranquillitati immutan- 
dæ periculum evidentius imminere, quam ſi eve- 
niat ut Rex Catholicus, nullam Sobolem ſuper- 


ftitem relinquens, moriatur, (illum vero Regem 


diu ſupereſſe exoptamus) ac proinde Principes, 
illam Succeſſionem non tam jure quam viribus vin- 
dicantes, crudeliſſimum Bellum per tot florentia 
Regen, Provincias, Ditioneſq; excitent; quùmq; 
Nobis ſpes maxima elucefcat, hc Bella averti 
poſſe, atq; omnia amice & feliciter componi, fi 
de cujuſq; Rationibus & Commodis in medium 
provide conſuleretur: Quùm Nobis deniq; inno- 
teſcat, Sereniſſimum Principem & Dominum Do- 
minum Ludovicum Decimum Quartum, Regem 
Chriſtianiſſimum, ac Præpotentes Dominos Do- 
minos Ordines Generales Fcederatarum Belgii 
Provinciarum, in eodem prorſus Animo eſſe. 
Sciatis igitur, Quod Nos fide prudentia ac in Re- 
bus gerendis uſu perfidelis & perquam dilecti 
Conſanguinei & Conſiliarii noſtri Gulielmi Comi- 
tis Portlandiz, Vicecomitis de Cirenceſter, Baro- 
nis de Woodſtock, Ordinis Noſtri Periſcelidis 
Equitis; necnon perfidelis & perquam dilecti 
Conſanguinei & Conſiliarii Noſtri Edwardi Co- 
mitis Jerſey, unius Primariorum Secretariorum 
Noſtrorum Status; plurimum confifi, eoſdem fe- 
cimus, ordinavimus & deputavimus, ac per Præ- 
ſentes facimus, ordinamus & deputamus veros & 


indubitatos Commiſſarios & Plenipotentiarios 


Noſtros, dantes & concedentes iiſdem aut eorum 
alteri plenam & omnimodam Poteſtatem atqʒ 
Authoritatem, pariter & Mandatum generale & 
ſpeciale, ut pro Nobis & Noſtro Nomine, cum 
3 Sereniſſimi Regis Chriſtianiſſimi, ac 

minornm Ordinum Generalium Fœderatarum 


Belgii Provinciarum Commiſſario ac Plenipoten- 


tiario, five Commiſſariis ac Plenipotentiariis, de & 
ſuper Præmiſſis conveniant, colloquantur & trac- 
tent, eaqz omnia perficiant & concludant, que 
ad Bella de Succeſhone Hiſpanica avertenda, ſta- 
biliendamq; Europe Pacem omni meliori modo 
faciant & conducant; Promittentes bona fide & 
in Verbo Regio, Nos omnia & ſingula quz a dic- 
tis Commiſſariis ac Plenipotentiariis Noſtris, vel 
eorum altero, vi Præſentium concluſa fuerint, gra- 
ta, rata & firma habituros, nec contra eorum ali- 
quid contraventuros, ſed eadem ſanctè & invio- 


labiliter obſervaturos. In quorum omnium ma- 
jorem Fidem ac Robur, haſce Literas Manu 
Noſtrà Regia ſignatas, Magno Noſtro Angliæ 


Sigillo muniri fecimus: Quæ dabantur in Palatio 


Noſtro apud Kenſington Die Secundo Menſis Ja- 


nuarii, Anno Domini 453 Regniq; Noſtri Un- 
- GULIEL MUS 
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UL1zLMvus Tertius Dei Gratia Magnæ 
Britanniæ, Franciæ & Hiberniæ Rex, Fi- 

dei Defenſor, &c. Omnibus & ſingulis ad quos 
præſentes Literæ pervenerint Salutem. Quùm 
ad conſervandam Quietem Publicam plurimum 
conducere arbitramur, ut de efficaciſſimis Mediis 
quibus redintegratæ Pacis Beneficia confirmari & 
augeri poſſint ſeduld & opportune provideatur : 
Quimq; Nobis innoteſcat Sereniſſimum Princi- 
pem & Dominum Dominum Leopoldum Roma- 
norum Imperatorem, tum Sereniſſimum Princi- 
& Dominum Dominum Ludovicum Deci- 
mum Quartum Regem Chriſtianiſſimum, ac Præ- 
tentes Dominos Dominos Ordines Generales 
cederatarum Belgii Provinciarum, in eo Animo 
eſſe, ut Conſilia ſua Nobiſcum invicem commu- 
nicare, & de iis quæ ad mutuam Amicitiam fir- 
mius aſtringendam, quzq; præſentis temporis 
Rationibus maximè accommoda ſint in commune 
conſulere velint. Sciatis igitur, = aps Nos fide 
prudentia & in Rebus gerendis uſu perdilecti & 
A e fidelis Conſanguinei & Conſiliarii Noſtri 
ulielmi Comitis de Portland, Ordinis Noſtri 
Periſcelidis Equitis; ac Conſiliarii Noſtri Ed- 
wardi Comitis de Jerſey, unius Primariorum Se- 
cretariorum Noſtrorum Status, plurimum confi- 
ſi, eoſdem fecimus, ordinavimus ac deputavimus, 
ſicut per Præſentes facimus, ordinamus & depu- 
tamus, veros & indubitatos Commiſſarios & De- 


tatos Noſtros, dantes & concedentes iiſdem - 


ommiſſariis & Deputatis Noſtris, aut eorum al- 
teri, plenam & omnimodam Poteſtatem atq; Au- 
toritatem, pariter & Mandatum generale ac ſpe- 
ciale, ut pro Nobis & Noſtro Nomine, cum præ- 
fatorum Sereniſſimi Romanorum Imperatoris, Se- 
reniſſimi Regis Chriſtianiſſimi, ac Dominorum 
Ordinum Generalium Fœderatarum Belgii Pro- 
vinciarum Commiſſariis ac Deputatis, plena etiam 
Poteſtate munitis, de & ſuper Præmiſſis conveni- 
ant, colloquantur & tractent, eaq; omnia perfici- 
ant & concludant quæ ad prædictum finem omni 
meliori modo faciant & conducant : Promittentes 
bona fide & in Verbo Regio, Nos omnia & ſin- 
gula quz a dictis Commiſſariis Noſtris, aut ab 
eorum altero, vi Præſentium concluſa fuerint, 
grata, rata & firma habituros, nec contra eorum 
aliquid contraventuros aut contraveniri paſſuros. 
In quorum omnium majorem Fidem ac Robur, 
haſce Literas Manu Noſtra Regia ſignatas, Mag- 
no Noſtro Angliæ Sigillo muniri fecimus : Que 
dabantur in Palatio Noſtro apud Loo, Primo Die 
Menſis Julii, Anno Domini Milleſimo ſexcenteſi- 
mo nonageſimo nono, Regniq; Noſtri Undecimo. 


The Lord Portland's Paper is as follows, viz. 


10 AZ the Beginning of the Summer of the 
60 


Year 99, when I was in Holland at my 
« Country Houſe, and when the King would 
« have me be concern'd in the Negotiating of 
« this Treaty with the Emperor, the French 
« King, and the States; being very unwilling to 
« meddle with Buſineſs again, from which I was 
« retired, before I would engage myſelf, I ad- 
4 viſed with my Friends in Holland, and writ 
« into England to Mr. Secretary Vernon, as my 
« particular Friend, Whether it was adviſeable 
« for me to. engage in any Buſineſs again? To 
„ which Mr. Vernon anſwer'd in Subſtance, That 
« this would not engage me but for a little while; 
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* that I being upon the Place, and generally ac- 
e quainted with the Foreign Miniſters, it would 
ebe eaſier for the King, and properer for me to 
« beemploy'd in it than any body elſe, that muſt 
i be otherwiſe ſent for on purpoſe. 


The Earl of Portland being deſired yy the 
Lord Somers, with the Leave of the Houſe, to 


declare if he pleaſed, Whether the Lord Somers's 


Name was mentioned in the Letter he received 
from Mr. Secretary Vernon; 

The Earl of Portland declared, That if he had 
remember'd any ſuch thing in the Letter, and 
had not inſerted it in the Paper which he had deli- 
vered to the Houſe, he ſhould have thought he 
had deceived the Houſe. 

Ordered, That the Conſideration of the ſaid 
Report be adjourned till to Morrow Morning. 


Peneris 11 die Aprilis, 1701. | 

Mr. Secretary Vernon preſented to the Houſe 
(purſuant to their Addreſs to His Majeſty) ſe- 
veral Treaties and Tranſlations of them, and of 


the Powers for them, and a Schedule of them 
And the Schedule was read. 


Mr. Secretary Hedges preſented to the Houſe . 


(purſuant to their Addreſs to His Majeſty) the 


Tranſlation of the Treaty between the E 


mperar 

and the States General, called the Grand Alliance, 

with the Separate Articles, dated May 12, 1689, 

and acquainted the Houſe, That he had the Ori- 

ginal in his Cuſtody for the Service of the Houſe, 
The Title of the ſaid Treaty was read, 

Then the Report of the Conference with the 
Lords Yeſterday was read. 

Ordered, That Mr. Secretary Vernon do lay be- 
fore this Houſe all the Letters and Copies of 
Letters which have paſſed between himſelf and the 
Earl of Portland in the Years 1698, 1699, or at 


any other Time, with relation to any Treaty con- 


cerning the Partition of the Span; Dominions. 
Ordered, That the ſaid Letters and Copies of 
Letters be laid before this Houſe to Morrow 


Morning. 
Sabbati 12 die Aprilis, 1701. 


Mr. Secretary Vernon (according to Order) pre- 
ſented to the Houſe the Letters and Copies of 
Letters between him and the Earl of Portland, 
relating to the Treaty of Partition, with a Lift 
of them ; | 4 

And the Liſt was read. 
Ordered, That a Committee be appointed to 


tranſlate the ſaid Letters, and report the ſame to 
the Houſe ; and a Committee was appointed ac- 


cordingly, and they are to fit de die in diem. 


Lune 14 die Aprilis, 1701. 

Sir Godfrey Copley reported from the Commit- 
tee oppoſed to tranſlate the. Letters between 
Mr. Secretary Vernon and the Earl of Portland, 
relating to the Treaty for the Partition of the 
Spaniſh Dominions, That they had tranſlated them 


accordingly, and he delivered them in at the 


Clerk's Table, where the ſame, and the Copies 
of the Letters ſent by Mr. Secretary Vernon to 
the Earl of Prutlind,.cors. rnd, Gi Wont 
dated in the Year 1698.) 

And the Treaty in the Year 1698, with the 
Secret and Separate Articles: And alſo 2 
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The Treaty 'called the Grand Alliance, with the 
Separate Articles, dated May 12, 1689, were read. 
Ordered, That the Serjeant do go with the 
Mace into Veſtminſter-Hall, and the Court of 
Requeſts, and Places adjacent, and ſummon the 
Members there to attend the Service of the 
Houſe immediately. - 
And he went accordingly; 
And being returned ; 
And a Debate being in the Houſe touching the 
Lord Somers : | 
The Houſe was informed, That the Lord So- 
mers had heard, that the Houſe was upon a De- 
bate concerning him, and that he defired he 
might be admitted in, and heard. 
Reſolved, That the Lord Somers be admitted 
in, -and heard. 
Ordered, That Candles be brought in ; 
And Candles were brought in accordingly. 
Then a Chair was ſet by the Serjeant, a little 
within the Bar on the left Hand coming in; and 
the Serjeant had Directions to acquaint the Lord 
Somers, That he might come in; and the Door 
being open'd, his Lordſhip came in, and Mr. 
Speaker acquainted his Lordſhip, That he might 
repoſe himſelf in a Chair provided for him; and 
his Lordſhip was heard what he had to offer to the 
Houſe: And after his Lordſhip withdrew, the 
Houſe came to this Reſolution; 

Reſolved, That Fobn Lord Somers, by adviſing 
His Majeſty in the Year One thouſand fix hun- 
dred ninety-eight to the Treaty for Partition of 
the Spaniſh Monarchy, whereby large Territories 
of the King of Spain's Dominions were to be de- 
livered up to France, is guilty of a High Crime 
and Miſdemeanour. 

Reſolved, That Jobn Lord Somers be impeach'd 
of High Crimes and Miſdemeanours. 
© Ordered, That Mr. Harcourt do go up to the 
Lords, and at their Bar, in the Name of the 


Houſe of Commons, and of all the Commons of 
England, impeach John Lord Somers of High 


Crimes and Mifdemeanours; and acquaint them, 
That this Houſe will, in due Time, exhibit par- 
ticular Articles againſt him, and make good the 
ſame, 

Reſolved, That Edward Earl of Orford, by 
adviſing His Majeſty in the Year One thouſand 
fix hundred ninety-eight to the Treaty of Partiti- 
on of the Spaniſh Monarchy, whereby large Ter- 
Titories of the King of Spain's Dominions were 
to be delivered up to France, is guilty of a High 
Crime and Miſdemeanour. 

Reſolved, That Edward Earl of Orford be im- 
peached of High Crimes and Miſdemeanours. 

Ordered, That Colonel Byerly do go up to the 
'Lords, and at their Bar, in the Name of the 
Houſe of Commons, and of all the Commons 
of England, impeach Edward Earl of Orford 
of High Crimes and Miſdemeanours ; and ac- 
quaint them, That this Houſe will, in due Time, 
exhibit particular Articles againſt him, and make 

the ſame. 


Reſolved, That Charles Lord Halifax, by ad-, 
viſing His Majeſty in the Year One thouſand fix - 


hundred ninety- eight to the Treaty of Partition 
of the Spaniſh Monarchy, whereby large Ter- 
ritories of the King of Spain's Dominions were 
to be deliver'd up to France, is guilty of a High 
Crime and Miſdemeanour. 

Reſolved, That Charles Lord Halifax be im- 
peached of High Crimes and Miſdemeanours. 
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Ordered, That Mr. Bruges do go to the Lords, 
and at their Bar, in the Name of the Houſe of 
Commons, and of all the Commons of England, 
impeach Charles Lord Halifax, of High Crimes 
and Miſdemeanours z and acquaint them, That 
this Houſe will, in due Time, exhibit particular 
Articles againſt him, and make good the ſame. 


Martis 15 die Aprilis, 1701. 


Mr. Harcourt reported, That he had (aceord- 
ing to Order) been at the Lords, and in the 
Name of this Houſe, and of all the Commons of 
England, impeached Jobn Lord Somers of High 
Crimes and Miſdemeanours ; and acquainted the 
Lords, That this Houſe will, in due Time, ex- 
hibit particular Articles againſt him, and make 

the ſame. : | 

Colonel Byerly reported, That he had (accord- 
ing to Order) been at the Lords, and impeached 
Edward Earl of Orford of High Crimes and Mif- 
demeanours; and acquainted the Lords, That 
this Houſe will, in due Time, exhibit particular 
Articles againſt him, and make good the ſame. 

Mr. Bruges reported; That he had (according 
to Order) been at the Lords, and impeached 
Charles Lord Halifax of High Crimes and Miſ- 
demeanours; and acquainted the Lords; That 
this Houſe will, in due Time, exhibit particular 
Articles againft him, and make good the ſame. 

Ordered, That it be referred to the Committee 
(appointed to draw up Articles of Impeachment 
againſt William Earl of Portland) to draw up Ar- 
ticles of Impeachment alſo againſt the ſaid Jobi 
Lord Somers, Edward Earl of Orford, and Charles 
Lord Halifax ; and that they do fit de die in diem. 

Ordered, That the Letters, and Copies of the 
Letters preſented to the Houſe by Mr. Secretary 
Vernon, relating to the Partition Treaty, and the 
Tranſlation of the ſaid Letters, be referred to 
the Conſideration of the ſaid Committee. 


A Copy of the Letter from the Lord Somers 
to His Majeſty (which his Lordſhip delivered in 
to the Houſe yeſterday) dated the twenty-eighth 
of Auguſt, One thouſand ſix hundred ninety-cight, 
was read. 

Ordered, That the ſaid Copy of the ſaid Let- , 
ter be referred to the Conſideràtion of the ſaid 
Committee. 

Ordered, That Mr. Bruges and Mr. How do 
withdraw into the Speaker's Chamber, and tranſ- 
late a Letter from His Majeſty to the Lord So- 
mers, dated Auguſt , One thouſand ſix hundred 
ninety-eight, which his Lordſhip alſo yeſterday 
delivered in to the Houſe, and report the ſame to 
the Houſe. I 

Reſolved, That an humble Addreſs be preſent- 
ed to His Majeſty, That he will be pleaſed to 
remove Jobn Lord Somers from his Council and 
Preſence for ever. | 

Reſolved, That an humble Addreſs be preſent- 
ed to His Majeſty, That he will be pleaſed to 
remove Edward Earl of Orford from his Council 
and Preſence for ever. 

Reſolved, That an humble Addreſs be preſent- _ 
ed to His Majeſty, That he will be pleaſed to 
remove Charles Lord Halifax from his Council 
and Preſence for ever. NEED. 

Reſolved, That an humble Addreſs be preſent- 
ed to His Majeſty, That he will be pleaſed to 
remove William Earl of Portland from his Council 
and Preſence for ever. | 


(t 
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 Reſolped, That an Addreſs be draun up vpon 
the ſaĩd Reſolutions, and upon the Debate of the 
Houſe, to be preſented to His s Majeſty. 

- Ordered, That it be referred to the Committee 
(who are to draw up the Articles of Impeachment) 
to draw up the ſaid Addreſs, 

Reſalved, That the ſaid Addreſs be preſented 
to His Majeſty by the whole Houſe. 


Mr. Bruges reported, That he and Mr. How 


had (according to Order) tranſlated the Letter 


from His Majeſty to the Lord Somers; and he 
delivered the fame in at the Clerk's Table, where 
the ſaid Tranſlation was. read. 


Ordered, That the ſaid Letter and Tranſlation | 


be referred to the Conſideration of the ſaid Com- 
mittee. : 
| Mercaril 16 die Py 1701. 


g © bs Bromley r ee from the Committee, to 
whom it was refe 

upon the Reſolutions yeſterday, and upon the 
Debate of the Houſe to be preſented to His Ma- 
jeſty, That they had drawn up an Addreſs ac- 
cordingly, which they had directed him to re- 
port to the Houſe ; which. he read ia his Place, 
and afterwards delivered in at the Clerk's Table, 
where the ſame was read, and (with an Amend- 


ment) agreed unto by the ſaid Houſe, and is as 
follows; v. 


The Bundle Addreſs « the Houſe of Common 16 * 


the KING. 
4 de Gravis Sovereign, 
E Tour Majeſty's moſt dutiful and 
« 


loyal Subjects, the Commons in Par- 
« lament aſſembled, do humbly crave Leave to 
<< repreſent to Your Majeſty the great Satisfaction 


ve have from our late Enquiry concerning 


« the Treaty of Partition made in the Year 
« One thouſand fix hundred ninety-eight (on 


« which the Treaty in One thouſand fix hundred 


% ninety- nine was founded) to ſee Your Majeſty's 
great Care of Your People and this Nation, 
in not entering into that Negotiation without 
<«. the Advice of Your Englyb Councellors: And 
«. finding that Joby Lord Somers (on whoſe 
6 Judgment Your-Majeſty did chiefly rely in that 
« ſoim t Affair) did, in Concert with Ed- 
< ward Earl of Orford, and Charles Lord Halt- 
fax, adyiſe our Majeſty to enter into that 
4, Treaty of ſo dangerous Conſequence to the 
Trade and Welfare of this Nation; and who, 
to avoid the Cenſure which might juſtly be 


_ &. apprehended to fall on thoſe who- adviſed the 


«ſame, [endeavoured to infinuate, That Your 
«Majeſty, without the Advice of 'Your 'Coun- 


<«. cil, entered into that Treaty, and under Your 


* Sacred Name to ſeek Protection for what them- 


e ſelves had ſo adviſed ; of whick' Treatment of 


« Your Majeſty we cannot but have a juſt Re- 
% ſehtment. - And that they may be no 


longer 
. able to deceive Your Majeſty, and abuſe Your 


% People, we do humbly beſeech Your Majeſty 
„ That You will be pleaſed - to remove 75 
Lord Somers, Edward Earl of Orford,” and 
* Charles Lord Halifax, from Vour Council and 
„% Preſence” for ever; as alſo William Earl of 
Portland, who tranſadted thoſe Treaties, ſo 
+ unjuſt in their own Nature, and fo fatal in 
Vor. VIII.“ W324 BILE (13 ELICD 4/8019 


* 


„Power, .againſt all 


to draw up an Addreſs : 


« their Conſequences ts this Nation, and the 
„ Peace of Europe. And we humbly crave Leave, 


te upon this Occaſion, to repeat our Aſſurances to 
Tour Majeſty, That we will always ſtand by 


and ſupport Your Majeſty to the utmoſt of dur 
Your Eneaies., 
home And abroad. 


Ordered, That ſuch W of this Houle, 88. 
are of His Majeſty's, moſt Honourable Privy- 


Council, do humbly know His Majeſty's e. 


when He will be attended by this Houle. 


_ 
Arai 23 die pris 1701; 


K acquainted the Houſe, 
Thar His 2 been pleaſed to appoitit | 
to be attended by this Houſe this Afternoon at, 


Five o'Clock at Ken/ingtoh. * 
Fovis 24 die Ari — 


Mr. Speaker re rted, That he with a 
did yeſterday ptelent to His Majeſty th 
ble Addreſs ; ng that His Majeſty was pleaſed 


to give a moſt N Anſwer 'hereanto as” 
follows; viz. . 


3 bd . 1 | 
Am willing to take all n Oc Ann 


8 


. ing you very heartily for the Aſſurances 


«you 5 / frequently given Me, and now re- 

« peat; of ſtanding by and ſupporting Me againſt 
„ all Our Enemies, both ar home and abroad z 
„% towards which nothing, in My Opinion, can 


e contribute ſo much, as a good Correſpondence. 


between Me and My 1 ples and. therefore 
you may depend upon it, that I Will e — * 
„ none in My Service, but ſuch as 


<« thought moſt likely to improve that mutual 


« 'Truft and Confidence between Us, which is 
« ſo neceſſary in this Conjuncture, both for Our 
<« own Seturity, and the Defence and Preſerva- 
* den of Our Ae . 4s 38 e C14 13G 28) 


* Reſalved, \Nendne cnet 1b. 6.99. J}: 

That the humble Thanks of this Houſe be 
iven to His Majeſty, for His Manſy 
Gracious Anſwet to the ſaid Addreſs. | 
\: Ordered, That ſuch Members of this Houſe as 
are f. His Majeſty's moſt Honourable Privy- 
Council, do give His e. eee 
T hanks 'of this Houſe; © | 


Martis 29 42 4 . 1701. > | 


Mr. Secretary Hedges Feported to the. "Houſe; 
That their Thanks for His Majeſt " moſt Gra- 
cious Anſwer to their Addreſs had Ws preſented 
to His Majeſty ; and that His N received 
the ſame very graciouſſr. 1 


Feen Zune 5 the fu, 70, 5 


e 1 367 4 


[ 


| A. Meſſage from the Lords by Str Lies Le i 


Lend and Sir Richard Hoford. 


Mr. Spegher, 98 
„„The Lords have comman 
« this Houſe, That they havin 
* of 4 if. 
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t of high Crimes and Miſdemeanours; and hav- 
& ing alſo on the fifteenth Day of the ſame Month 

* ſeverally impeathed Jobn Lord Somers, Edward 

«' Earl of Orford, and Charles Lord Halifax, of 

& high Crimes and Miſdemeanouts ; their Lord- 

&« ſhips think themſelves obliged to put this 

« Houſe in mind, That as yet no particular Ar- 
« ticles have been exhibited againſt whe ſaid 

« Lords; which, after Impeachments have been 

4 ſo long depending, is due in Juſtice to the Per- 

4 ſons concerned, and agreeable to the Methods 

« of Parliament in ſuch Caſes. 


Reſolved, That an Anſwer be returned to the 
Lords, That the Articles againſt the Lords im- 
peached are preparing, and in a ſhort time this 
Houſe will ſend them up to the Houſe of Lords. 

And the Meſſengers were called in again, and 
Mr. Speaker acquainted them therewith, 


Mercurii 5 die Maii, 1701. 
Sir Bartholomew Shower acquainted the Houſe, 
from the Committee appointed to draw up the 


Articles of Impeachment againſt the Lords im- 
peached, That they had drawn up Articles of 


Impeachment accordingly againſt the Earl of 


Orford. f 
Ordered, That the ſaid Articles be reported to 
Morrow Morning. 


Jovis 8 die Mali, 1701. 


Sir Bartholomew Shower (according to Order) 
reported, from the Committee to whom it was 
reterred to draw up Articles of Impeachment 
againſt the Lords impeached, the Articles of 
Impeachment againſt Edward Earl of Orford, 
which he read in his Place, and afterwards deli- 
vered in at the Clerk's Table, where the ſame 
were once read. 

Reſokved, That the ſaid Articles be read a ſe- 
cond time, Article Article: And the ſame 
were ſeverally read a ſecond time; and upon the 
Queſtion ſeveraly put thereupon, agreed unto 
by the Houſe to be the Articles of Impeachment 
againſt the Earl of Orford : And are as follow ; 
viz. 


Articles exhibited by the Knights, Citizens, and 
_» Burgeſſes in Parliament aſſembled, in the Name of 
. themſelves, and of dll the Commons of England, 
. againſt Edward Earl of Orford, in maintenance 
of their Impeachment againſt him for High Crimes 
and Miſdemeanours. | 


[Theſe Articles being printed in the Proceedings 
the Lords, Vol.. 5. Pag. 340 to 344, are not 
Pere rd 


Ordered, That the ſaid Articles of Impeachment 
be engroſſed. 

Reſolved, That ſuch Witneſſes as are neceſſary 
to be made uſe of in relation to the ſaid Impeach- 
ment, have the Protection of this Houſe during 
their Attendance upon rhat Service. 


Veneris 9 die Maii, 1701. 


The engroſſed Articles of Impeachment againſt | 
Edward Earl of Orford were read, 

Ordered, That the ſaid Articles of Inpeachment 
be carried up to the Lords. | 


APPENDIX 


Ordered, That Colonel Byerh do carry the ſaid 
Articles of Impeachment to the Lords; and that 
he do alſo demand, That the Earl of Orford do 
give ſufficient Security to abide the Judgment of 
the Houſe of Lords; 


Colonel Byerly reported, That he had (accord- 


ing to Order) carried up to the Lords the Arti- 
cles of Impeachment againſt the Earl of Orford; 
and had demanded; That the ſaid Earl do give 
ſufficient Security to abide the Judgment of the 
Houſe of Lords. 


Martis 13 die Maii, 1701. 


Reſolved, That a further humble Addreſs be 
preſented to His Majeſty, That He will be graci- 
ouſly pleaſed effectually ro anſwer the Addreſs of 
this Houſe for removing Jobn Lotd Somers, Ed- 
ward Earl of Orford, Charles Lord Halifax, and 
William Earl of Portland, from His Council and 
Preſence for ever. | | 
Ordered, That the ſaid Addreſs be preſented 
to His Majeſty, by ſuch Members of this Houſe 
— are His Majeſty's moſt Honourable Privy- 

ouncil. 


Jovis 15 die Maii, 1701. 


A Meſſage from the Lords by Sir Richard Hol- 
ford and Mr. Pitt, . 

Mr. Speaker, We are commanded by the Lords 
to deliver to this Houſe the Anſwer of Edward 
Earl of Orford, to the Articles exhibited againſt 
him by the Knights, Citizens, and Burgeſſes in 
Parliament aſſembled, in the Name of themſelves, 
and of all the Commons of England, in mainte- 
nance of their Impeachment againſt the ſaid Eart 
for high Crimes and Miſdemeanours, ſuppoſed to 
be committed by him : And they delivered the 
ſame accordingly. 

Ordered, That the ſaid Anſwer be read to 
Morrow Morning. . 


A Meſſage from the Lords by Sir Richard Hol- 
ford and Mr. Pitt. | 

Mr, Speaker, The Lords have commanded us 
to acquaint this Houſe, That on the firſt Day of 
April laſt, this Houſe having ſent up to their 
Lordſhips an Impeachment againſt Willem Earl 
of Poriland, for high Crimes and Miſdemea- 
nours; and having alſo on the fifteenth Day of 
the ſame Month ſeverally impeached Jobs Lord 
Somers, and Charles Lord Halifax, of high Crimes 
and Miſdemeanours; their Lordſhips think them- 


ſelves obliged to put this Houſe in mind, That as 


yet no particular Articles have been exhibited 
againſt the ſaid Lords; which, after Impeachments 
have been fo long depending, is due in Juftice to 
the Perſons concerned, and agreeable'to the Me- 
thods of Parliament in ſuch Caſes. $10 
Reſolved, That an Anſwer be returned to the 
Lords, That the Articles againſt William Earl of 
Portland, Jobn Lord Somers, and Charles Lord 
Halifax, are preparing, and in a ſhort time this 
Houſe will ſend them up to the Houſe of Lords. 
And the Meſſengers were called in again, and 
Mr. Speaker acquainted them therewith. 


; Veneris 16 die Maii, 1701. 


| The Anſwer of Edward Earl of Orford, to the 
Articles of Impeachment againſt him, was (ac- 
cording to Order) read, and is as follows; viz. 


* 2 R * 8 
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* - . - 
C * 


A4 P P E 


The Aufwer of Edward Earl of Orford, i ihe 


Articles exhibited againſt him by the Knights, ' 


Citizens, and Burgeſſes in Parliament aſſembled, 
in ibe Name of themſelves, and of all the Com- 
mom of England, in maintenance of their Im- 
peachment againſt the ſaid Earl for high Crimes 
and Miſdemeanours, ſuppoſed to be committed by 
bim. | | f 
[This Anſwer being in the Lords Proceedings, 
Vol. 5. Pag. 340—344, is here omitted. ] 


Ordered, That the ſaid Anſwer be referred to 
the Committee appointed: to draw up the Articles 
of Impeachment. 

Ordered, That the ſaid Committee do prepare a 
Replication to the ſaid Anſwer ; and that the ſaid 
Committee do fit de die in diem. 


Mr. Harcourt reported from the Committee ap- 
pointed to draw up Articles of Impeachment, That 
they had drawn up Articles accordingly againſt 
Fobn Lord Somers, Baron of Eveſham, in mainte- 
nance of the Impeachment againſt him for high 
Crimes and Miſdemeanours: And he read the 


ſame in his Place,, and afterwards delivered them 


in at the Clerk's Table; where they were read, 
Article by Article, and upon the Queſtion ſeverally 
put thereupon, agreed unto by the Houſe to be 
Articles of Impeachment of high Crimes and Miſ- 
demeanours againſt the ſaid Lord Somers; and are 
as follow; VIZ. | 


Articles exhibited by the Knights, Citizens, and 
Burgeſſes in Parliament aſſembled, in the Name 
tbemſelues, and of all the Commons of England, 
again John Lord Somers, Baron of Eveſham, 
in maintenance of their Impeachment againſt him 
for bigh Crimes and Miſdemeanours. 


1 'heſe Articles being in the Lords Proceedings, 
Vol. 5. Pag. 345 to 2 are here omitted.] 


Lune 19 die Maii, 1701. 

The engroſſed Articles of Impeachment againſt 
Jobn Lord Somers were read, and ſome Amend- 
ments were made by the Houſe to one of them. 

_ Ordered, That Mr. Harcourt do carry the ſaid 

Articles up to the Lords. N 

Ordered, That Mr. Hartourt do alſo pray and 

demand; That the ſaid John Lord Somers do give 
ſufficient Security to abide the Judgment of the 
Houſe of Lords, 


Mr. Harcourt reported, That he had (accord- 
ing to Order) carried up to the Lords the Arti- 
cles of Impeachment againſt Jab Lord Somers, 
and and demanded that the ſaid Fobn Lord 
Somers: do give ſufficient Security to abide. the 
Judgment of the Houſe of Lords thereupon. 


Mercurii 21 die Mais, 1701. 

A Meſſage from the Lords by Sir Robert Le- 

gard and Mr. Gery. a 
Mr. Speaker, The Lords command us to ac- 
\uaint this Houſe, That their Lordſhips having 
defired by the Earl of Orford, that a Day 
may be appointed for his 8 Trial, their 
Lordſhips finding no Iſſue joined by Replication 
of this Houſe, think fit to give Notice thereof to 


is Houſe. | 
dhe bey alſo command us to acquaint this Houſe, 


That they having on the firſt Day of April laſt 


ſent up to their Lordſhips an Impeachment againſt 
William Earl of Perviagd, for high 3 | 
Miſdemeanours ; and having alſo on the fif- 
teenth Day of the ſame Month impeached Charles 
Lord Halifax, for high Crimes and Miſdemea- 
nours; and there being as yet no particular Ar- 
ticles exhibited againſt the ſaid Lords, their 
Lordſhips think themſelves obliged to put this 
Houſe in mind thereof ; which, after Impeach- 
ments have ſo long depended, is a Hardſhip to 
the Perſons concerned, and- nat able to the 
uſual Methods and Proceedings of Parliament in 
ſuch Caſes. | 

Reſolved, That this Houſe will ſend an Anſwer 
to the ſaid Meſſages relating to the ſaid Impeach- 
ments by Meſſengers of their own. 

And the Meſſengers were called in, and Mr. 
Speaker acquainted them therewith. | 


 Veneris 2.3 die Mai, 1701. 
Sir Bartholomew Shower reported from the 
Committee appointed to draw up the Articles of 
Impeachment, That they had conſidered of the 


Anſwer of Edward Earl of Orford, and had drawn 


up a Replication thereunto, which they had di- 
rected him to report to the Houſe ; which he read 
in his Place, and ards delivered in at the 
Clerk's Table; where the ſame was read, and 


(with an Amendment) agreed unto by the Houſe: 
And is as followeth ; viz. wa 


The Commons have conſidered the Anſwer df Ed- 
ward Earl of Orford, to the Articles of Impearh- 
ment exhibited again bim by the Knights, Citi= © 
Zens, and Burgeſſes aſſembled in Parliament; and 
do aver their Charge of high Crimes and Miſde- 
meanours againſt bim to be true, and that the ſaid 
Earl is guilty in ſuch manner as be ſtands accuſed 
and impeached; and that the Commons will be 
ready to prove their Charge againſt him, at ſuch 
A Ta Time as ſhall be appointed for that Pur- 
poſe. © 


| Ordered, That the faid Replication by en- 


Sir Bartholomew Shower alſo reported fromthe 
ſaid Committee, That they had directed him ta 
move, that they may haye Power to ſend for 
Perſons, Pa and Records, that ſhall be 
thought neceffary to be uſed at the Trial of the 
ſaid Earl; and to proceed in the maſt ſpeedy and 
ſecret Way they can for the Advantage of the 


Proſecution. | 
Committee have Power 


Ordered, That the ſaid 
to ſend for Perſons, Papers, and Records, that 
ſhall be thought neceſſary to be uſed at the Trial 
of the faid Earl; and to proceed in the moſt 
ſpeedy and ſecret Way they can for the Adv 
of the Proſecution, x 

Ordered, That the ſaid Committee have Power 
to ſend ſome of their Number to examine Mr. 
Samuel Shepberd in the Tower: 

Ordered, That the ſaid Committee do conſider 
of the Meſſages from the Lords relating to the 
Impeachments, and inſpe& the Precedents of 
Meſſages in relation to former Impeachments, 
and report the ſame to the Houle, | 


Sabbati 24 die Mail, 1701. 


A Meſlage from the Lords by Sir Jobn Hoſkins 
r. 
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Mr. Speaker, The Lords have commanded us 

: td deliver to this Houſe a Copy of the Anſwer 
of John Lord Somers, Baron of Eveſham, to the 

+ Articles exhibited by the Knights, Citizens, and 
Burgeſſes in Parliament aſſembled, in the Name 
of themſelves, and of all the Commons of Eng- 
land, in maintenance of their Impeachment againſt 


him for high Crimes and Miſdemeanours, ſuppo- 


ſed to be by him committed; and they delivered 
the ſame in accordingly. | 
| Lane 26 die Mai, 1701. 
Ordered, That the Anſwer of the Lord Somers 
to the Articles of Impeachment exhibited againſt 


_ him, be read to Morrow Morning at Eleven 
ö o' Clock. 


potty Martis 27 die Maii, 1701. 
- The Anſwer of the Lord Somers to the Articles 


of Impeachment exhibited againſt him was, ac- 
cording to Order, read, and is as follows; via. 


be Anſwer of John Lord Somers, Baron of Eve- 
-, ſham, to the Articles exhibited by the Knights, 
Citizens, and Burgeſſes in Parliament aſſembled, 
in the Name of themſelves, and of all the Com- 
mon of England, in maintenance of their Impeach- 
ment againſt him for high Crimes and Miſdemeanours 

| ſuppoſed by him to be committed. 


(This Anſwer being in Vol. 5. P. 345, & ſeq. 
is here omitted. ] '" FER N 


" - Ordered, That the ſaid Anfwer be referred to 
© the Committee appointed to draw up the Articles 
of Impeachment. | 
.. Ordered, That it be referred to the ſaid Com- 
mittee to prepare a Replication thereunto. . ' 
The engroſſed Replication to the Anſwer of the 
Earl of Orford to the Articles of Impeachment 
exhibited againſt him, was read. | 


Sabbati 31 die Mau, 1101. 


Mr. Bromley reported from the Committee to 
it was referred to draw up the Articles of 
chment, and who were to conſider of the 
Meſſages from the Lords relating to the Im- 
chments, and inſpect the Precedents of Meſ- 
ges in relation to former Impeachments, and 
report the ſame to the Hotiſe, That they had 
conſidered the ſaid Meſſages, and inſpected the 
Precedents; and that they had drawn up an An- 
ſwer to the Meſſage from the Lords the twenty- 
firſt inſtant, and had directed him to report the 
ſame to the Houſe ; which he read in his Place, 
and afterwards delivered in at the Table; where 
the ſame was read, and is as followeth ; viz. 
la Anſwer to your Lordſhips Meſſage: of the 
twenty-firſt inſtant, the Commons have prepared 
a Replication to the Earl of Orford's Anſwer to 
the Articles of Impeachment of high Crimes and 
Miſdemeanours, exhibited againſt him, and at 
preſent defer bringing it up to your Lordſhips, 
becauſe in the Trial of the ſeveral Impeachments 
now depending, the Commons think it moſt pro- 
r, from the Nature of the Evidence that will 
be given at the ſaid Trials, to begin with the Trial 
of the Impeachment of John Lord Somers of high 
Crimes and Miſdemeanours. 
As to your Lordſhips other Meſſage, the Com- 
mons take it to®be without Precedent, and un- 
. * ; : 


611 4 


and Sir Robert Legard. 


n they, as Proſecutors, having 4 
iberty to exhibit their Articles of Impeach- 
ment in due time, of which they, who are to 
prepare them, are the proper Judges ;. and there- 
tore, for your .Lordſhips to affert, That having 
not yet exhibited particular Articles againſt il 
liam Earl of Portland, and Charles Lord Halifax, is 
a Hardſhip to them, and not agrecable to the 
uſual Methods and Proceedings in Parliament in 
ſuch Caſes, does, as they conceive, tend to the 
Breach of that good Correſpondence betwixt the 
Two Houſes, which ought to be mutually pre- 
ſerved. | 8 | 

Reſolved, That the Houſe doth agree, That 
the ſaid Anſwer be returned to the Lords, to their 
Lordſhips ſaid Meſſages: | 

Ordered, That Mr. Bromley do carry the ſaid 
Anſwer to the Lords. * 


Sir Bartholomew Shower alſo d from the 
ſaid Committee, That they had drawn up a Re- 
plication to the Anſwer of the Lord Somers to 
the Articles of Impeachment exhibited againſt 
him, which they had directed him to report to 
the Houſe; which he read in his Place, and af. 
terwards delivered in at the Clerk's Table, where 
the ſame was read and agreed unto by the Houſe < 
And is as follows; viz. 

The Commons have conſidered the Anfwer of 
Jobn Lord Somers to the Articles of Impeachment 
exhibited againſt him by the Knights, Citizens, 
and Burgeſſes aſſembled in Parliament, for high 
Crimes and Miſdemeanours. The ſaid Commons 
do aver their Charge againſt the faid Lord Somers 
to be true; and do fay, that he is guilty in the 
Manner as he ftands'accufed and impeached; and 
the ſaid Commons will be ready to prove the ſame 
at ſuch convenient Time as ſhall be appointed for 
that Purpoſe,” IK \ * IA 1 

Ordered, That the ſaid Replication be en- 
groſſed, e ee eee ee 20903203 ö 5 
A Meſſage from the Lords by Sir Jobn Hoſkins 

Mr. Speaker, The Lords have commanded us 
to acquaint this Houſe, That their Lordſhips have 
appointed Monday the ninth Day of June next, for 
the Trial of Edward Earl of Orford, upon the Ar- 
ticles brought up againſt him by this Houſe, in 
Weſtminfter-Hall ; and that this Houſe may reply, 
if they think fit. 3 

They alſo have commanded us to acquaint this 
Houſe, That this Houſe having, pity the firſt 
Day of April laſt, ſent up to their Lordſhips an' 
Impeachment againſt William Earl of Portland, 
for high Crimes and Miſdemeanours; and having 
alſo, on the fifteenth Day of the ſame Month, 
impeached Charles Lord Halifax for high Crimes 
and Miſdemeanours ; and there being as yet no 

articular Articles exhibited againſt the ſaid 

rds, their Lordſhips think themſelves obliged 
t6 put this Houſe in mind thereof; which, after 
Impeachments have ſo long depended, is a Hard- 
ſhip to the Perſons concerned, and not agreeable 
to the uſual Methods of Parliament in ſuch Caſes; 

Reſolved, That an Anſwer be returned to the 
ſaid Meſſage, relating to the appointing a Time 
for the Trial of the Earl of Orford, and to the 
Articles of Impeachment againſt the Earl of 


Portland, and Lord Halifax; and this Houſe will 


” 


return an Anſwer by Meſſengers of their own, 
And the Meſſengers were called in again, and 
Mr. Speaker acquainted them therewith, 


"a 
" F 8 
ſolved, 
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Reſolved, That a Committee be appointed to 
conſider of the ſaid Meſſages, and to learch Pre- 
cedents in relation thereunto, and to draw up an 
Anſwer to be returned to the Lords, and a Com- 
mirtee was accordingly appointed, and they to fit 


de die in diem. 
| Aercurii 4 die Junii, 1701. 


A Meſſage from-the Lords by Sir Richard 
Holford and Mr. Pitt. X 

Mr. Speaker, . The Lords do think fit, upon 
Occaſion of the Meſſage from this Houſe of the 
thirty-firſt of May, to acquaint this Houſe, That 
having been defired by the Lord Somers, that a 
Day may be appointed for his ſpeedy Trial; and 
their Lordſhips finding no Iſſue joined, by Re- 
plication of the Houſe of Commons, judge it 
proper to give them Notice thereof, that the 
Commons may reply, if they think fit; and at 
the ſame time their Lordſhips let the Commons 
know, That they will proceed to the Trial of 

any of the impeached Lords, whom the Com- 
mons ſhall be ready firſt to begin with, ſo as 
there may be no Occaſion taken from thence for 
any unreaſonable Delay in the Proſecution of any 
of them: And further to acquaint them, That 
having ſearched their own Journals, they do not 
find that after a general Impeachment there has 
ever been ſo long a Delay of bringing up the par- 
ticular Articles of Impeachment, fitting the Par- 
liament : And therefore the Lords do think they 
had Reaſon to aſſert, That it was a Hardſhip to 
the two Lords concerned (eſpecially after their 
Lordſhips had put the Houſe of Commons in 
mind of exhibiting ſuch Articles) and not agree- 
able to the uſual Proceedings in Parliament; and 
as the Lords do not controvert what Right the 
Commons may have of impeaching in general 
Terms, if they pleaſe ; ſo the Lords, in whom 
the Judicature does intirely reſide, think them- 
ſelves obliged to aſſert, That the Right of li- 
miting a convenient Time for bringing the par- 
ticular Charge before them, for the avoiding De- 
lay in Juſtice, is lodged in them. 

The Lords hope the Commons on their Part 
will be as careful not to do any thing that may tend 
to the Interruption of the good Correſpondence 
between the Two Houſes, as the Lords ſhall ever 
be on their Part; and the beſt way to preſerve that 
is, for neither of the Two Houſes to exceed thoſe 
Limits which the Law and Cuſtom of Parliament 
-have already eſtabliſhed, 


Mr. Harcourt, according to Order, reported 
from the Committee, who were appointed to 
conſider of the Meſſage from the Lords of Satur- 
day laſt, and ſearch Precedents in relation there- 
unto, and prepare an Anſwer to the ſaid Meſſage, 
That they had conſidered the ſaid Meſſage, and 
ſearched Precedents, add had drawn up an An- 
ſwer accordingly, which they had directed him 
to report to the Houſe; which he read in his 
Place, and afterwards delivered in at the Clerk's 
Table; where the ſame was read, and, with ſome 
Amendments, agreed unto by the Houſe, and is 
as followeth ; viz. 


The Commons, on Conſideration of your 
Lordſhips Meſſage to them of the thirty-firſt of 
May, concerning the Earl of Orford, think it 
their undoubted Right, when ſeveral Perſons 
ſtand impeached before your Lordſhips, to bring 
Vor. VIII. 
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to Trial ſuch of them in the firſt Place as the 
Commons apprehend, from the Nature of the 
Evidence, ought firſt to be proceece | againſt, 
to the Intent all ſuch Offenders may in due time 
be brought to Juſtice; and that no Day 'ought 
to be appointed by your Lordſhips for the Trial 
of any Impeachmeat by the Commons, without 
ſome previous Signification to your Lordſhips 
from the Commons, of their being ready to pro- 
ceed therean, 

The Commons could not receive this Meſ- 
ſage from your Lordſhips without the greateſt 
Surprize; your Lordſhips Proceedings in this 
Caſe being neither warranted by Precedents, nor 
(as the Commons conceive) conſiſtent with the 
Methods of Juſtice, or with Reaſon: Wherefore 
the Commons cannot agree to the Day appointed 
by your Lordſhips for the Trial of the Earl of. 
Orford. 

As to your Lordſhips Meſſage at the ſame 
time, relating to the Earl of Portland and Charles 
Lord Halifax, the Commons take the ſame to 
be without Precedent, and unparliamentary; and 
conceive your Lordſhips frequent Reperition 
thereof in ſo ſhort a Time after the Commons 
had tranſmitted to your Lordſhips their Articles 
againſt two of the impeached Lords, and were 
daily preparing their Articles againſt the others, 
maniteſtly tends to the Delay of Juſtice, in ob- 
ſtructing the Trials of the impeached Lords, by 
introducing Diſputes in Breach of that good 
Correſpondence between the Two Houſes, which 
ought inviolably to be preſerved. 

Ordered, That Mr. Harcourt do carry the ſaid 
Anſwer to the Lords. | 


A Motion being made, and the Queſtion being 
Out, That the engroſſed Replication to the An- 
wer of the Lord Somers to the Articles of Im- 
peachment exhibited againſt him, be now read; 

It paſſed in the Negative, 

Ordered, That the Meſſage from the Lords this 
Day touching the Impeachments, be taken into 
Conſideration to Morrow Morning. 


Jovis 5 die Funii, 1701. 

The Houſe, according to Order, proceeded to 
take into Conſideration the Meſſage yeſterday 
from the Lords relating to the Impeachments; 
and the ſame being read, 

Reſolved, That a Conference be deſired with 
the Lords, upon the Subje&t-Matter of the ſaid 
Meſlage. 

Ordered, That the ſaid Meſſage be referred to 
the Committee appointed to draw up the Articles 
of Impeachment; and that-they do draw up what 


is to be offered to the Lords at the ſaid Confe- 


rence. 
Veneris 6 die Junii, 1701. 


Mr. Harcourt reported from the Committee 
appointed to draw up Articles of Impeachment, 
and who were to conſider of the Meſſage from 
the Lords the fourth of June inſtant, and to draw 
up what ſhall be offered at a Conference with the 
Lords upon the Subject - Matter of the ſaid Meſ- 
ſage, That they had drawn up the fame accord- 
ingly, and had directed him to report the ſame to 
the Houſe ; which he read in his Place, and after- 
wards delivered in at the Clerk's Table; where 
the ſame was read, and agreed unto by the Houſe, 


The 


and is as followeth; viz. 
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The Commons have deſired this Conference 
upon your Lordſhips Meſſage of the fourth of 
June, in order to preſerve a good Correſpon- 
dence with your Lordſhips; which will always 
be the Endeavour of the Commons, and is at this 
time particularly neceſſary, in order to bring the 
impeached Lords to a ſpeedy Trial; and becauſe 
the Meſſages which your. Lordſhips have thought 
fit to ſend to the Commons, and the Anſwers 
thereunto, ſeem not to tend towards expediting 
the Trials, which the Commons ſo much deſire, 
but may rather furniſh Matter of Diſpute between 
the Two Houſes, the Commons therefore chooſe 

to follow the Methods formerly uſed with good 
Succeſs upon the like Occaſion z and for the more 
ſpeedy and eaſy adjuſting and preventing any 
Differences which have already happened, or 
may ariſe, previous to, or upon theſe Trials, 
the Commons do propoſe to your Lordſhips, That 
a Committee of both Houſes be nominated to 
conſider of the moſt proper Ways and Methods 
of proceeding on Impeachments, according to the 


Uſage of Parliament. 
go to the Lords, 


Ordered, That Mr. St. Jobn do 
and deſire the ſaid Conference. 

Mr. St. John reported, That he having (accord- 
ing to Order) been at the Lords, to deſire a Con- 
ference, the Lords do agree to a Conference 
accordingly, and appoint the ſame preſently in 
the Painted Chamber. | 

Ordered, That the Committee who were a 
inted to draw up Articles of Impeachment, do 
— the ſaid — 1285 

And the Managers went to the Conference; 
and being returned, | 

Mr. Harcourt reported, That they had been at 
the Conference, and delivered to the Lords what 
the Houſe had directed; and that the impeached 
Lords were not at the Conference. 


| Lune 9 die Funii, 1701. 

Mr. Bruges reported from the Committee, to 
whom it was referred to draw up Articles of Im- 
peachment, That they had drawn up Articles 
accordingly againſt Charles Lord Halifax, which 
they had directed him to report to the Houſe ; 
which he read in his Place, and afterwards deli- 
vered in at the Clerk's Table; where the ſame 
were read, and agreed utito by the Houſe, and 
are as follow; viz. ; 


Articles exhibited by the Knights, Citizens, and 
| Burgeſſes in Parliament aſſembled, in mainte- 
nance of their Impeachment, againſt Charles 
Lord Halifax, of High Crimes and Miſdemea- 

|, ours. | 

[Theſe Articles being printed in Vol. 5. Pag. 
367. & ſeq. are here omitted. ] 


A Meſſage 
Holford and Mr. Gery. 

Mr. Speaker, We are commanded 
to acquaint this Houſe, That,“ 


„ In Anſwer to the Meſſage of the Houſe of 

« Commons of the fourth inſtant, the Lords 
% ſay, by their Meſſage ſent on the third, where- 
« in they declare themſelves ready to proceed to 


by the Lords 


Though this Meſſage is printed in Vol. 
8 here inſerted; as are ſome other 


* 


from the Lords, by Sir Nicbard 


CY 
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&« the Trial of any of the impeached Lords whom 

© the Commons ſhall be firſt ready to begin with, 
te they have given a full Proof of their Willing- 
* neſs to comply with the Commons in any thing 
&© which may appear reaſonable, in order to the 
e ſpeedy determining of the Impeaghments now 


„ depending: And therefore (as the Lords con- 


te ceive) the Commons had no Occaſion to begin 
« any 0 I on that Head; fo their Lordſhips 
&« are careful to decline entering into a Contro- 
e verſy, which ſeems to them to be of no Uſe at 
% preſent. | 

% The Lords think themſelves obliged to aſ- 
« ſert their undoubted Right to appoint a Day 
„ for the Trial of any Impeachment depending 
© before them, if they ſee good Cauſe for it, 
© without any previous Signification from the 
« Commons of their being ready to proceed; 
© which Right is warranted by many Precedents, 
« as well as conſonant to Juſtice and Reaſon ; 
and their Lordſhips, according to the Example 
of their Anceſtors, ſhall always uſe that Right, 
with a Regard to the equal and impartial Ad- 
* miniſtration of Juſtice, and with a due Care to 
e prevent unreaſonable Delays. 

* This being the Caſe, the Lords can't but 
* wonder that the Commons, without any Foun- 
« dation for it, ſhould make uſe of Expreſſions 
« which, as their Lordſhips conceive, have never 
e been uſed before by one Houſe of Parliament 
« to another; and which, if the like were re- 
© turned, muſt neceſſarily deſtroy all good Cor- 
e reſpondence between the Two Houſes. 

« The laſt Part of the Commons age be- 
“ ing in effect a Repetition only of their former 
« of the thirty-firſt of May, to which the Lords 
& have already returned a full Anſwer, their 
« Lordſhips think it not requiſite to ſay more, 
ce than that they cannot apprehend with what 
« Colour their calling upon the Houſe of Com- 
% mons to ſend up Articles againſt two Lords, 
* whom the Commons have ſo long ſince im- 
„ peached in general Terms, can be ſaid to tend 
© to the Delay of Juſtice. And therefore as the 
“Lords think the Commons ought to have for- 
„born that Reflexion; ſo their Lordſhips, in 
« ſaying no more upon the Occaſion of this Meſ- 
“ ſage of the Commons, think they have given 
« a convincing Proof of their Moderation, and of 
their ſincere Deſire of preſerving a good Cor- 
« reſpondence between the Two Houſes, which is 
% ſo neceſſary for the publick Security, as well 
as doing Right upon the Impeachments. 


Ordered, That the ſaid Meſſage, relating to 
the Impeachments, be referred to the Committee 
who were appointed to draw up Articles of Im- 
peachment, and to ſearch Precedents, and to draw 
up an Anſwer thereunto. | 


A Meſlage from the Lords, by Sir Richard 
Holford and Mr. Gery. | 

Mr. Speaker, We are commanded by the Lords 
to acquaint this Houſe, That the Lords have 
appointed the Trial of John Lord Somers on 
Friday next, on the Impeachment againſt him by 
this Houſe. 

"Ordered, That the faid Maſſage be taken into 
Conſideration to Morrow Morning. 


n yet, 6 the Connexion, and as it is printed in the C 
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Martis 10 die Juni, 1701. 

Mr. Harcourt reported from the Committee, 
to whom it was referred to draw up Articles of 
Impeachment, That they had (according to 
Order) drawn up an Anſwer to the Meſſage from 
the Lords yeſterday, which they had directed 
him to report to the Houlez which he read in 
his Place, and afterwards delivered in at the 
Clerk's Table; where the ſame was read, and 
(with an Amendment) agreed unto by the Houſe, 
and is as followeth ; viz. 


« The Commons, in hopes of avoiding all In- 


« terruptions and Delays in proceeding againſt 
« the impeached Lords, and the many Incon- 
« yeniencies which might ariſe thereby, having 
« propoſed to your Lordſhips at a Conference, 
« That a Committee of both Houſes might be 
&* nominated to conſider of the moſt proper Ways 
&* and Methods of proceeding on Impeachments ; 
e think they might juſtly have expected your 
« Lordſhips Compliance with their ſaid Propo- 
« ſition, inſtead of your Lordſhips Anſwer to 
% their Meſſage of the fourth inſtant, which they 
« yeſterday received. In which Anſwer of your 
« Lordſhips, though many Matters of great 
« Exception are contained, a ſuitable Reply 
« whereunto would inevitably deſtroy all good 
« Correſpondence between the Two Houſes ; yet 
« the Commons, from an earneft Deſire to pre- 
« ſerve the ſame, as well as to give the moſt con- 
« vincing Proof of their Moderation, and to 
« ſhew their Readineſs to bring the impeached 
« Lords to ſpeedy Juſtice, at preſent inſiſt only 


« on their Propoſition for a Committee of both 


« Houſes to ſettle and adjuſt the neceſſary Pre- 
« liminaries to the Trials; . Whe- 
« ther the impeached Lords ſhall appear on their 
« Trials at your Lordſhips Bar as Criminals ; 
« Whether, being under Accuſations of the ſame 
« Crimes, they are to fir as Judges on each others 
« Trials for thoſe Crimes, or can vote in their 
« own Caſes, as we find by your Lordſhips 
« Journals, ſince their being impeached, they 
« have been admitted -to doz which Matters, 
and ſome others, being neceffary to be adjuſt- 
<< ed, the Commons cannot but inſiſt on a Com- 
« mittee of both Houſes to be appointed for 
« that -purpoſe. Their departing from which 
% would be giving up the Rights of the Com- 


4 .mons of England, known by unqueſtionable 


* Precedents and the Uſage of 3 — 
„ making all Impeachments (the greateſt Bul- 
„ wark of the Laws and Liberties of England) 


| 40 impracticable for the future. 


Ordered, That Mr. Harcaurt do carry the An- 
ſwer to the Lords. 


The Houſe (according to Order) proceeded 
to take into Conſideration the Meſſage from the 
Lords yeſterday, whereby they acquainted this 
Houſe, That they have appointed the Trial of 
John Lord Somers on Friday next, on the Im- 
peachment againſt him; and the ſame was read. 

Ordered, I hat the ſaid Meſſage be referred to 
the Committee appointed to draw up Articles 
of . Impeachment, to prepare an Auſwer to the 


A Meſſage from the Lords, by Sir Ricbard 
Holſerd and Mr. Ger. 


Mr. Speaker, The Lords do deſire a preſent 
Conference with this Houſe in the Painted Cham- 
ber, upon the Subject-Matter of the laſt Confe- 
rence. 

To which the Houſe agreed; and the Meſ- 
ſengers were called in again, and Mr. Speaker 
acquainted them therewith, | 

Ordered, That the Committee that mana 
the laſt Conference, do manage this Conference. 

And the Managers went to the Conference ; 
and being returned, | 
Mr. Harcourt reported, That he had (accord- 
ing to Order) carried the ſaid Anſwer to the 
Lords. | 


Mr. Harcourt alſo parted, The Managers ap- 
pointed had met the Lords at the Conference; 
and that the Conference, on the Part of the 
Lords, was managed by the Duke of Devonſhire, 
who acquainted them, 


That the Lords have deſired this Conference 
* upon Occaſion of the laſt Conference, in order 
* to preſerve a good Correſpondence with t 
* Houſe of Commons, which they ſhall always 
« endeavour. | 

As to the late Meſſages between the Two 
„ Houſes, their Lordſhips are well aſſured, that 
on their part nothing has paſſed but what was 
«© agreeable to the Methods of Parliament, and 
« — to preſerve that good Underſtanding 


e the carrying on of the publick Buſineſs. 

As to the Propoſal of the Commons, That 
* a Committee of both Houſes ſhould be ap- 
< pointed, to conlider of the Ways and Methods 
of Proceedings on Impeachments, their Lord- 
„ ſhips cannot agree to it; 

1. ** Becauſe they do not find that ſuch a 
Committee was appointed on Occaſion of Im- 


<< tremely cautious in admitting any thing new 
„in Matters relating to Judicature. 

2. That although a Committee of this Na- 
* ture was agreed to upon the Impeachments of 
6 ie Earl of Danby and the five Popiſh Lords 

or High Treaſon; yet it was upon occaſion 
aof ſeveral conſiderable Queſtions and Difficul- 
< ties which did then ariſe. And their Lord- 
„ ſhips do not find that the Succeſs in that In- 
* ſtance was ſuch, as ſhould encourage the pur- 
60 ſuing the ſame Methods again, though in the 
like Caſe: The Lords obſerving, that after 
00 much Time ſpent at that Committee, the Diſ- 
“ putes were ſo far from being there adjuſted, 
that they occaſioned an abrupt Concluſion of a 
« Seſſion of Parliament. 

3. Their Lordſhips are of Opinion, That 
the Methods of Proceedings on Impeachmenta 
for Miſdemeanours are ſo well ſettled by the 
« Uſage of Patliament, that they do not foreſee 
cc any Difficulties. likely to happen at leaſt none 


have been yet ſtated to them: And all the Pre- 


„ liminaries in the Caſe of Stephen Goudett, and 
others (which was the laſt Inſtance of Impeach- 
ments for Miſdemeapours) were eaſily ſettled 
and agreed to without any ſuch, Committee. 

4. ** The Lords cannot but obſerve, That 
< this Propofal of the Commons comes, ſo very 
late, that their Lordſhips can expect no other 
Fruit of ſuch a Committee, but the preventing 
„aof the Trials during this Seſſion. 


« The 


tween both Houſes which is neceſſary for - 


6 8 for Miſdemeanours; and their 
rdſhips think themſelves obliged to be ex- 
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« The Lords aſſure the Commons, That in 
de caſe any Difficulties ſhall ariſe in the Progreſs 
& of thele Trials (which their Lordſhips do not 
re foreſee) they will be ready to comply with the 
„Commons in removing them, as far as Juſtice 
* and the Uſage of Parliament will admit. 


Ordered, That the ſaid Report be taken into 
Conſideration to Morrow Morning. 
| Mercurii 11 die Junii, 1701. 

The Houſe (according to Order) took into 
Conſideration the Report of the Conference with 
the Lords yeſterday. 

Ordered, That a free Conference be deſired 
with the Lords upon the Subject- Matter of the 
laſt Conference. | 

Mr. Harcourt reported from the Committee 
appointed to draw up Articles of Impeachment, 
That they had, according to Order, drawn up 
an Anſwer to the Meſſage from the Lords on 
Monday laſt, for appointing the Trial of the 
Lord Somers upon Friday next, which they had 
directed him to report to the Houſe ; which he 
fead in his Place, and afterwards delivered in at 
the Clerk's Table; where the ſame was read, 
and agreed unto by the Houſe, and is as follow- 
eth, viz. 


« The Commons, on Monday laſt, received a 
« Meſſage from your Lordſhips, That your 
« Lordſhips had appointed the Trial of Jobn 
« Lord Somers upon Friday next, on their Im- 
% peachment againſt him; in which they obſerve 
« your Lordſhips have not nominated any Place 
& for his Trial, though your Lordſhips thought 
„ fit to make that Matter on the laſt Impeach- 
„ ment for Miſdemeanour the Subject of a long 
«© Debate. 

* And they cannot but take Notice, That 
« your Lordſhips have taken as long a Time to 
« give your Anſwer to the Commons Deſire of 
„ a Committee of both Houſes, delivered at a 
„Conference on Friday laſt, as you are pleaſed 

&© to allow the Commons to have of the Day ap- 
« pointed by your Lordſhips for the ſaid Trial. 

„ Your Lordſhips appointing ſo ſhort a Day, 
ic eſpecially whilſt the Propoſition mace to your 
„ Lordſhips for a Committee of both Houſes 
« was undetermined, the Commons take to be 
„ ſuch a Hardſhip to them, and ſuch an Indul- 
<« gence to the Perſons accuſed, as is not to be 
<« paralleled in any Parliamentary Proceeding. 

* The Commons mult likewiſe acquaint your 
&« Lordſhips, That their Experience of the In- 
& terruption of a former Trial on an Impeach- 
e ment for Miſdemeanours, for want of ſettling 
the Preliminaries between the Two Houſes, ob- 
« liges them to inſiſt on a Committee of both 
« Houſes for preventing the like Interruption. 

« And they conceive *twould be very prepo- 
« ſterous for them to enter upon the Trial of 
* any of thoſe Lords, till your Lordſhips diſco- 
ver ſome Inclination to make the Proceeding 

t thereupon practicable; and therefore they 

* think they have Reaſon to inſiſt upon another 
« Day to be appointed for the Trial of the Lord 
Somers. And the Commons doubt not but to 
, ſatisfy your Lordſhips, at a free Conference, 
of the, Neceſſity of having a Committee of 


* both Houſes, before they can proceed upon 


& the ſaid Trial. 


1 


Ordered, That Mr. Harcourt do carry the ſaid 
Anſwer to the Lords. 

Ordered, That Col. Granville do go to the 
Lords, and deſire the free Conference. 

Mr. Harcourt reported, That he had (accord- 
ing to Order) delivered the Anſwer to the Lords 


Mieſſage. 


Jovis 12 die Juni, 1701. 

Colonel Granville reported, That he having 
(according to Order) been at the Lords to deſire 
a free Conference with their Lordſhips upon the 
Subject - Matter of the laſt Conference, the Lords 
anſwered, That they will ſend an Anſwer by 


Meſſengers of their own. 


The engroſſed Articles of Impeachment againſt 
Charles Lord Halifax were read. 

Ordered, That the Articles be carried to the 
Lords, 

Ordered, That Mr. Bruges do carry- the ſaid 
Articles to the Lords. 

Ordered, That he do alſo pray and demand, 
That Charles Lord Halifax do give ſufficient Se- 
_ to abide the Judgment of the Houſe of 
words, 


A Meſſage from the Lords by Dr, Newton and 
Mr. Gery. 

Mr. Speaker, We are commanded by the Lords 
to 2 * this Houſe, That, 

In Anſwer to the Meſſage from the Houſe 
*« of Commons of the tenth Inſtant, the Lords 
* ſay, That although they take it to be unpar- 
« liamentary in many Particulars, yet to ſhew 
e their real Deſire of avoiding Diſputes, and re- 
* moving all Pretence of delaying the Trials of 
* the impeached Lords, they will only take 
Notice of that Part of their Meſſage wherein 
te the Commons propoſe ſome Things as Difficul- 
ties in reſpect of the Trials, which Matters re- 
„ lating wholly to their Judicature, and to their 
Rights and Privileges as Peers, they think fit 
e to acquaint the Commons with the following 
« Reſolutions of the Houſe of Lords. 


1 That no Lord of Parliament, impeached N 
High Crimes and Miſdemeanours, and coming to 
- Trial, ſhall, upon his Trial, be without the 

ar. 

IT. That no Lord of Parliament, impeached of 
High Crimes and Miſdemeanours, can be precluded 
from Voting on any Occaſion, except in his own 
Trial. 

Their Lordſhips further take Notice of a 
* Miſtake in Point of Fact alledged in the Meſ- 
<* ſage of the Commons, it no way appearit 
upon their Journals, that the Lords impeac 
have voted in their own Caſe. 

* The Lords, being well affured that all the 
Steps that have been taken by them in relation 
to theſe Impeachments, are warranted by the 
Practice of their Anceſtors, and the Uſage of 
Parliament, have Reaſon to expect the Trials 
** ſhall proceed without Delay. 


Alſo, That they are commanded by the Lords 
to acquaint this Houſe, That, 
In Anſwer to the Meſſage of the Houſe of 
„Commons yeſterday, the Lords ſay, That they 
cannot give a greater Evidence of their ſincere 
and hearty Deſires of avoiding all Differences 
wich the Houſe of Commons, and of proceed- 
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« ing on the Trials of the Impeachments, than 
« by not taking notice of the ſeveral juſt Excep- 
« tions to which that Meſſage is liable, both as 
© to the Matter and Expreſſions. 

„The Lords have nothing farther from their 
« thoughts, than the going about to do any 
„ thing which might have the leaſt Appearance 
« of Hardſhip with relation to the Commons. 

Hut the Anſwer of the Lord Somers to the 
« Articles exhibited againſt him, having been ſent 
« down to the Commons on the twenty-fourth of 
« May laſt, and they having by their Meſſage 
« of the thirty-firſt of May ſignified to their 
« Lordſhips their Intention of beginning with 
« the Trial of his Impeachment in the firſt place; 

* The Lords, conſidering how far the Seſſion 
is advanced, thought it reaſonable to appoint 
« the thirteenth inſtant for the ſaid Trial, their 
« Lordſhips finding ſeveral Precedents of ap- 
« pointing Trials in Impeachments within a 
« ſhorter time. 

The Lords alſo think it incumbent upon 
« them to endeavour to diſpatch the Trials of 
« all the impeached Lords before the Riſing of 
« the Parliament. This is what Juſtice requires, 
„and cannot be looked upon as a Matter of In- 
„ dulgency : Nevertheleſs, that the Commons 
„ may ſee how deſirous their Lordſhips are to 
% comply with them in any thing es Ie be 
a — with Juſtice, they have appointed 
«* the Trial of Impeachment againſt John Lord 
« Somers on Tueſday the ſeventeenth of this inſtant 
« June, at Ten o'Clock in the Forenoon, in the 
« Houſe of Lords, which will be then ſitting in 
« Wiſtminſter-Hall. 


Alſo, That they were commanded by the Lords 
to acquaint this Houſe, That the Lords do agree 
to a free Conference with the Commons, as de- 

fired”; and do appoint to Morrow at One o'Clock 
in the Painted Chamber. ny. 


Ordered, That the ſaid two firſt Meſſages be 
referred to the Committee who were appointed to 
draw up the Articles of Impeachment. | 


* 


Veneris 13 die Junii, 1701, 


Mr. St. Jobn reported from the Committee to 
whom it was referred to draw up the Articles of 
Impeachment, and to whom the Meſſages from 
the Lords yeſterday were referred, That they 
had drawn up an Anſwer to the ſaid Meſſages, 
which they had directed him to report to the 
Houſe; which he read in his Place, and after- 
wards delivered in at the Clerk's Table; where 
the ſame was read and agreed unto by the Houſe, 
and is as followeth; viz. 


« The Houſe of Commons find greater Rea - 
. © ſon to inſiſt upon their Propoſal of a Commit- 
* tee of both Houſes from the two Meſſages re- 
« ceived yeſterday from your Lordſhips ; for 
* their Ambiguity and Uncertainty do ſhew the 


« proper way for Diſpatch of Buſineſs. 

„The Commons have been obliged to em- 
« ploy that Time in conſidering and anſwerin 
„ your Lordſhips Meſſages, which — 
« would have been ſpent in preparing for the 
« Lord Somers's Trial; ſo that the Delay muſt 
* be charged where the Occaſion ariſeth. And 
„the Commons have deſired a Committee of 

Vor. VIII. a | 


Journal, does not m 
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e both Houſes; to adjuſt the Preliminaties of the 


© Trials, cannot but think it ſtrange your Lord- 


© ſhips ſhquld come to Reſolutions upon two of 
* thuſe Points, while the Propoſal of the Houſe 
©* of Commons is under Debate at Conferences 
between the Two Houſes, the Commons hav- 
<* ing other Difficulties to propoſe, which con- 
* cern them as Proſecutors, and all future Im- 
«© peachnients. | | 
And though the Commons leave the Subject 
of your Lordſhips Reſolutions, with other 
things, to be debated at a Committee of both 
Houſes; yet they cannot but obſerve that your 
* Lordſhips ſecond Reſolution is no direct An- 
* {wer to the Commons Propoſal; which was, 
Whether Peers impeached of the ſame Crimes 
< ſhall vote for each other upon their Trial for 
* the ſame Crimes: And the Commons cannot 
«© believe that any ſuch Rule can be laid down 
jn plain Words, where there is a due Regard 
to Juſtice. | 7 
And as to what your Lordſhips ob 
© That there is a Miſtake in Point of Fact al- 
ledged by the Commons; this Houſe may take 
notice of the Cautions uſed by your Lord- 
„ ſhips, in wording that Part of your Meſſage z 
„ for they know your Lordſhips are too well 
* acquainted with the Truth of the Fact, to 
«* affirm that the impeached Lords did not vote 
„ in their own Caſes: And though the appear- 
ing or not 5 upon your Lordſhips 
e it more or leſs agree · 
able to the Rules of Juſtice; yet the Commons 
cannot but add this further Obſervation from 
your Lordſhips Journal, That the impeached 
Lords Preſence is not only recorded when 
© thoſe Votes paſſed, but they alſo find ſome of 
them appointed of Committees for preparing 
and drawing up the Meſſages and Anſwers to 
„ the Houſe of Commons; which they do not 
think has been the beſt Expedient for preſerv- 
ing a good Correſpondence between the Two 
© Houſes, or adjulting what will be neceſſary 
upon theſe Trials: And therefore the Com- 
* mons cannot think it agreeable to the Rules 
of Parliament for them to appear at a Trial, 
till all neceſſary Preliminaries are firſt ſettled 
„ with your-Lordſhips. | 


; OG That the ſaid Anſwer. be ſent to the 
rds. wy 
Ordered, That Mr. St. Jobn do carry the ſaid 
Anſwer. | . 
Ordered, That the Committee” who managed 
the laſt Conference do manage the free 
rence, 


And the Managers went to the Conference; 


and being returned, 


Mr. Harcourt reported what had happened at 


the Conference in a Speech of the Lord Haver- 
ſham, upon which the Managers thought fit to 
« Methods of former Parliaments to be the moſt withdraw from the Conference, to the end they - 


might acquaint the Houſe therewith. 
Ordered, That the Managers do withdraw into 


the Speaker's Chamber, and colle& the Matter 


of the Conference, and what was faid the 
Lord Haverſham, and report the ſame to the Houſe. 
And the Committee withdrew z_ and the Houſe 
adjourned till the Return of the Committee. af 

| | 0 
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The Committee being return'd, 

Mr. Harcourt reported the Matter of the free 
Conference, and the Words which ,the Lord 
Haverſham had ſpoke thereat,- which he read in 
his Place, and afterwards delivered in at the 


Clerk's Table, where the ſame was read, and is 


as followeth, viz. 


« That the Managers appointed by this Houſe 
« met the Lords at a free Conference, the Sub- 
« je&t Matter whereof was open'd by Mr. Har- 
court, and immediately afterwards further ar- 
„ gued by Sir Bartholomew Shower. _ 

« ]t was inſiſted on by each of them, That the 
& Reaſons offered by their Lordſhips at the laſt 
« Conference, were not ſufficient for their Lord- 
« ſhips diſagreeing to a Committee of both 
« Houſes, deſired by the Commons at the firſt 
Conference. 

« That notwithſtanding thoſe Reaſons, the 
“ Commons ſtill thought a Committee of both 
« Houſes abſolutely neceſſary for adjuſting and 
« preventing ſuch Differences as had happen'd, 
t“ or might ariſe previous to, or upon the Trials; 
« and therefore inſiſted that fuch a Committee 
« ſhould be appointed, before the Common 
« could proceed on any Trial. 

« *Twas urged as one Reaſon for ſuch a Com- 
« mitree, That many Difficulties might happen, 
« whereby the Trials might be obſtructed, if the 
« Preliminaries ſhould not be firſt adjuſted ; as 
« one Inſtance, that Point of ſeveral Lords being 
* under Impeachments of the ſame Crimes, 
« yoting on each others Trials, was mention'd. 

« The Lord Steward firſt replied, and nothing 


« and pertinent to the Matter in Queſtion, and 
«© agreeable to the Method of Parliament in free 
& Conferences. | | 

« That J7obn Lord Haverſham fpoke immedi- 
« ately after, and in his Lordſhip's Diſcourſe 
« uſed theſe, or the like Expreſſions. 


NE Thing there is, though I can't ſpeak to 
it, becauſe I am bound up by the Orders of 
the Houſe ; yet it muſt have ſome Anſwer: That 
is, as to the Lords voting in their own Caſe ; it re- 
quires an Anſwer, though I can't go into the Debate 
of it. The Commons themſelves have made this 
Precedent, for in theſe Impeachments they have al- 
low'd Men guilty of the ſame Crimes to vote in their 
own Houſe, and therefore we have not made any 
Diſtinction in our Houſe, that ſome ſhould vote, 
and ſome not. The Lords have ſo bigh an Opinion 
of the Juſtice of the Houſe of Commons, that they 
Hope Fuſtice fball never be made uſe of as a Maſk 
for any Deſign , and therefore give me Leave to ſay 
(though I am not to argue it) tit a plain Demon- 
ftration, that the Commons think theſe Lords inno- 
cent; and I think the Propoſition is undeniable, 
for there are ſeveral Lords in the ſame Crimes, 
in the ſame Fals, there is no Diſtinflion: And 
the Commons leave ſome of theſe Men at the 
Head of Affairs, near the King's Perſon, 10 do 
any Miſchief if their Perſons were inclined 10 it, 
and impeach others, when they are. both alike 
Guilty; and concern d in the ſame Facts. This is 
a Thing I was in hopes I ſhould never bave heard 
aſſerted,” when the Beginning of it was from the 
| Houſe of Commons. 


| & Theſe Expreſſions were inſtantly objected 
do by Sir Chriftopher Muſgrave z and the Ma- 


was offer'd by his Grace but what was material 
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e nagers took them to be ſo great an Aſperſion 
„% on the Honour of this tiouſe, that they 
thought themſelves obliged in Duty immedi- 
„ ately to withdraw from the free Conference. 
As the Managers were withdrawing, his Grace 
my Lord Steward ſpoke to the Effect following; 
That he hoped we would not think that Losd 


had any Authority from the Houſe of Lords, 


% to uſe any ſuch Expreſſions towards the Com- 
% Mons. 


Reſolved, That John Lord Haverſham hath, 
at the free Conference this Day, utter'd moſt 
ſcandalous ' Reproaches and falle Expreſſions, 
highly reflefting upon the Honour and Juſtice of 
the Houſe of Commons, and tending to the 
making a Breach in the good Correſpondence be- 
tween the Lords and Commons, and to the inter- 
rupting the publick Juſtice of the Nation, by de- 
laying the Proceedings on the Impeachments. 

Reſolved, That Joby Lord Haverſham be 
charged before the Lords, for the Words ſpoken 
by the ſaid Lord this Day at the free Conference: 
And that the Lords be deſired to proceed in 
Juſtice againſt the ſaid Lord Haverſham, and to 
inflict ſuch Puniſhment upon the ſaid Lord, as 
ſo high an Offence againſt the Houſe of Com- 
mons does deſerve. | l | | 
Ordered, That Sir Chriſtopher Muſgrave do carry 
the ſaid Charge and Reſolution to the Lords. 

A Meſſage from the Lords by Dr. Newton and 
Mr. Gery. 

Mr. Speaker, The Lords having being inform'd 
by their Managers, that ſome Interruption hap- 
pen'd at the free Conference, -which their Lord- 
ſhips are concern'd at, becauſe they wiſh that 
nothing ſhould interrupt the publick Buſineſs 1 
do deſire the Commons would come again pre- 
fently to the ſaid free Comference, which they 
do not doubt will prove the beſt Expedient to 
prevent the Inconvenience of a Miſunderſtanding 
upon what has paſt. 

Reſolved, That this Houſe will ſend an Anſwer 
by Meſſengers of their own. $. 2307 

And the Meſſengers were call'd in again, and 
Mr. Speaker acquainted, them therewith. 

Sir Chriſtopher Muſgrave reported, That he had 
been at the Lords, and (according to Order) 
deliver'd the Charge and Reſolution of the 
Houſe, relating to the Lord Haverſham. 


Sabbati 14 die Jumi, 1701. 


A Meſſage from the Lords by Sir John Hoſ- 
kins and Dr. Newton. 

Mr. Speaker, The Lords have commanded us 
to acquaint this Houſe, | 

That upon the Occaſion of their laſt Meſſage 
yeſterday, in order to continue a good Correſpon- 
dence between the Two Houſes, their Lordſhips 
did immediately appoint a Committee -to ſtate 
the Matter of the free Conference, and alſo to 
inſpect Precedents of what has happen'd of the 
like Nature; and that the publick Buſineſs may 
receive no Interruption, the Time deſired by their 
Lordſhips for renewing the free Conference be- 
ing elapſed, their Lordſhips deſire a preſent free 
Conference in the Painted Chamber, upon the 
Subject-Matter of the laſt free Conference. 

Reſolved, That this Houſe will ſend an Anſwer 
by Meſſengers of, their own, 

And the Meſſengers were called in again, and 
Mr. Speaker acquainted them therewith. 

| Reſolved, 


- 
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Reſolved, That an Anſwer be return'd to the 
Lords, That the Commons are extremely deſi- 
rous to preſerve a good Correſpondence between 
the Two Houſes, and to expedite the Trials of 
the impeach'd Lords; but do conceive *tis not 
conſiſtent with the Honour of the Commons to 
renew the free Conference, until they have re- 
ceived Reparation by their L ordſhips doing Ju- 
ſtice upon John Lord Haverſham, for the Indig- 
nity he Veſterday offer'd to the Houſe of Com- 
mons. Sat <otl | . 

' Ordered, That the Lord Cheine do carry the 
ſaid Anſwer to the Lords. 

Mr. Bruges reported, That he had carried the 
Articles of Impeachment againſt Charles Lord 
Halifax to the Lords, and had demanded, That the 
faid Lord Halifax do give Security to abide the 
Judgment of the Houle of Lords. * 

The Lord Cbeine reported, That he had (ac- 
cording to Order) been at the Lords, and deli- 
vered the Anſwer to their Lordſhips Meſſage. 


Tun 16 die Junii, 1701. 

A Meſſage from the Lords by Sir Richard 
Holford and Dr. Newton. | 

Mr. Speaker, We are commanded by the Lords 
to àcquaint this Houſe, That the Lord Somers 
having inform'd the Lords, that Sir Stephen Fox, 
Jobn Smith,” Eſq; William Lownds, Eſq; Ste- 
phen Harvey, Eſq; and William Gulſton, Eſq; 
Members of this Houſe, may be material Wir- 
neſſes for him, at his Trial on Tueſeay next in 
Meſtminſter-Hall, the Lords deſire that they may 
have Leave to attend and give their Teſtimonies 
at the ſaid Trial, And that a Letter which his 
Majeſty was pleaſed to write to him in 1698, be- 
ing now in this Houſe, will be neceſſary for his 
Defence at his Trial, they defire that the faid 
Letter may be produced at the ſaid Trial. 

Reſolved, That this Houſe will ſend an An- 
fwer to the ſaid Meſſage by Meſſengers of their 


own. 
And the Meſſengers were call'd in again, and 
- Mr, Speaker acquainted them there with. | 
\ Ordered, That the Committee who were ap- 
pointed to draw up the Articles of Impeachment, 
do conſider of the Reaſons why this Houſe can- 
not proceed to the Trial of the Lord Somers to 
Morrow Morning, and report the ſame to the 
Houſe. 

Ordered, That the ſaid Meſſage be referred to 
the ſaid Committee. 

A Meſlage from the Lords by Sir Jobn Franck- 
n and Sir Richard Holford. 

Mr. Speaker, We are commanded by the 
Lords to acquaint this Houſe, That the Lords 
taking into their Care the ordering of the Trial 
of John Lord Somers on Tueſday the 17th of June 
Inſtant at Ten of the Clock in Vſtminſter-Hall, 
have prepared ſome Notes and Rules. to be ob- 
ſerved at the ſaid Trial, which the. Lords have 

thought fit to communicate to this Houſe, 


Die Lune 16 Junii, 1701. 


That the whole Impeachment is to be read, 
and then the Anſwer; which being done, the 
Lord Keeper is to tell the Commons, That now 
they may go on with their Evidence. 

Then e Lord Keeper is to declare, That 
now the Court is proceeding® to hear the Evi- 
dence, and deſire the Peers to give Attention. 


If any of the Peers, or the Members of the 
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Houſe of Commons that —_— the Evidence, 
or the Lord, impeach'd, do deſire to have any 


Queſtion afl®d, they muſt deſire the Lord Keeper 


to alk the ſame. 

If any Doubt doth ariſe at the Trial, no De- 
bate is to be in the Court, but the Queſtioa ſu- 
ſpended to be debated in this Houſe. 

The Members of the Houſe of Commons to 
be there before the Peers come. | 

None to be covered at the Trial, but the Peers. 

That ſuch Peers at the Trial of the impeach'd 
Lord, who at the Inſtance of the ſaid Lord, or 
of the Commons, ſhall be admitted Witneſſes, 
are to be ſworn at the Clerk's Table, and the 
Lord Keeper to adminiſter the Oath, and to de- 
liver their Evidence in their own Places. 

Thoſe Witneſſes that are Commoners are to 
be iworn at the Bar by the Clerk, and are to de- 
liver their Evidence there. | 

The Oath to be, 


"The Evidence which you Pall give upon. the 
Impeachment of — Hall be the Truth, 
the whole Truth, and nothing but the Truth ; 
ſo belp you God, and the Contents of this 
Boot. | 


The impeach'd Lord may croſs-examine Wit- 


neſſes viva voce. | 


. Ordered, That the ſaid Meſſage, or Notes and 
Rules, be referred to the Committee: appointed 
to draw up the Articles of Impeachment, - 
A Meſlage from the Lords by Sir Fobn Franck- 
lyn and Sir Richard Holford. 

Mr. Speaker, The Lords have commanded: us 
to acquaint this Houſe, That the Lord Halifax 
hath put in his Anſwer to the Articles exhibited 
againſt him by this Houſe, and to deliver a Copy 


thereof to this Houle. 


Alſo the Lords have commanded us to ac- 
quaint this Houſe, That this Houſe having, the 
firſt Day of April, ſent up to their Lordſhips an 
Impeachment againſt William Earl of Portland, 
for high Crimes and Miſdemeanours, and there 
being as yet no particular Articles exhibited 
againſt him, their Lordſhips think themſelves 
obliged to put this Houſe in mind thereof. 

A Meſſage from the Lords by Sir Fobn Franck- 
ln, and Sir Richard Holford. | 

Mr. Speaker, We are commanded by the Lords 
to acquaint this Houſe, That for the keeping. a 
good Correſpondence between the Two Houſes, 
and to put the Charge againſt 7obn Lord Haver- 
ſham in a Courſe of Juſtice, at his Lordſhip's 
Motion, have ordered his Lordſhip a Copy of 
the Charge againſt him, and that he do pur in 
his Anſwer thereunto, in order to bring that Mat- 
ter to a ſpeedy Judgment. | 


Martis 17 die Junii, 1701. 


Ordered, That no Member of this Houſe do 
pon to go into the Place appointed by the 

ords for the Trial of the Lord Somers, with- 
out Leave of this Houſe. + 

Ordered, That the Serjeant at Arms attending 
this Houſe, do go with the Mace, and Summon 
all the Members of this Houſe that are in, or 
about Meſt minſter-Hall, immediately to attend the 
Service of the Houſe. gs 

And he went accordingly; and being return'd, 

NE Mr. 
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Mr. Harcourt reported from the Committee 


appointed to draw up Articles of Impeachment, 
and to whom the Meſſages from the Lords Le- 


ſterday were referr'd, to draw up Reaſons Why 


they cannot procced to che Trial of the Lord 


Somers this Day, That they had drawn up Reaſons, 


which they had directed him to report to the Houſe 
accordingly, which he read in his Place, and after- 


wards dcliver'd in at the Clerk's Table, where the 


ſame were read and agreed unto by the Houſe, 
and are as follow, | 


-*rwill appear, by 2 


HE Commons, in this whole Proceed- 

ing againſt the impeach'd Lords, have 
acted with all imaginable Zeal, to bring them 
to a ſpeedy Trial; and they doubt not but 
their Proceedings 
with all others upon the like Occaſion, that 
the Houſe of Commons have nothing to blame 
themſelves for, but that they have not expreſ- 
ſed the Reſentment theit Anceſtors have juſtly 
ſhewed upon much leſs Attempts, which have 
been made upon the Power of Impeachments. 
© The Commons, on the thirty-firſt of May, 
acquainted your Lordſhips, that they thought 
it proper, from the Nature of the Evidence, 
to proceed in the firſt Place upon the Trial of 
the Lord Somers, upon the firſt Intimation 
from your Lordſhips ſome Days afterwards, 
That you would proceed to the Trial of any 
of the impeach'd Lords, whom the Commons 
ſhould be firſt ready to begin with ; notwith- 
ſtanding your Lordſhips had before thought fit 
to appoint which Impeachment ſhould be firſt 


tried, and affix a Day for ſuch Trial, without 


conſulting the Commons, who are the Proſe- 
cutors. 

© The Commons determining to expedite the 
Trials to the utmoſt of their Power, in hopes 
of attaining that End, and for the more ſpeedy 
and eaſy adjuſting and preventing any Diffe- 
rences which had happen'd, or might ariſe, 
previous to or upon theſe Trials, propoſed to 
your Lordſhips at a Conference, the moſt par- 
liamentary and effectual Method for that Pur- 
poſe, and that which in no manner intrench'd 
upon your Lordſhips Judicature, T hat a Com- 
mittee of both Houſes ſhould be nominated to 
conſider of the moſt proper Ways and Methods 
of Proceedings upon Impeachments, according 
to the Ulage of Parliament. 

In the next Meſſage to the Commons, upon 
Monday the ninth of June, your Lordſhips 
thought fit, without taking the leaſt Notice of 
this Propoſition, to appoint the Friday then 
following, for the Trial of the ſaid Lord So- 
mers; whereunto, as well as to many other 
Meſſages and Proceedings of your Lordſhips 
upon this Occaſion, the Houſe of Commons 
might have juſtly taken very great Exceptions ; 
yet, as an Evidence of their Moderation, and 
to ſhew their Readineſs to bring the impeach'd 
Lords to ſpeedy Juſtice, the Commons inſiſted 
only on their Propoſition, for a Cofnmittee of 
both Houſes to ſettle and adjuſt the neceſſary 
Preliminaries to the Trial: Particularly, Whe- 
ther .the impeach'd Lords ſhould appear on 
their Trial at your Lordſhips Bar as Crimi- 
nals? Whether being under Accuſations of 
the ſame Crimes, they ſhould fit as Judges on 
each others Trial for thoſe Crimes, or ſhould 
vote in their own Caſes, as tis notorious they 
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have been permitted by your Lordſhips to do; 
in many Inſtances which might be given? To 
which Particulars your Lordſhips have not yet 
given a direct Anſwer, though put in Mind 
thereof by the Commons. 
** Your Lordſhips, at a Conference, having 
offered ſome Realons why you could not agree 
to a Committee of both Houſes, to adjuſt the 
neceſſary Preliminaries, the Commons there- 
upon deſired a free Conference, and your 
Lordſhips agreed thereunto; at which *tis 
well known to many of your Lordſhips who 
were then preſent, what moſt ſcandalous Re- 
proaches, and falſe Expreſſions, highly re- 
flecting upon the Honour and Juſtice of the 
Houſe of Commons, were utter'd by Job 
Lord Haverſbam, whereby the Commons were 
under a Neceſſity of withdrawing from the 
ſaid free Conference; for which Offence the 
Commons have, with all due Regard to your 
Lordſhips, prayed your Lordſhips Juſtice 
againſt the Lord Haverſbam, but have as yet 
received no manner. of Satisfaction. 
* The Commons reſtrain themſelves from enu- 
merating your Lordſhips very many irregular 
and unparliamentary Proceedings upon this 
Occaſion; but think it is what they owe to 
ublick Juſtice, -and all the Commons of Eng- 
nd, whom they repreſent, to declare ſome 
few. of thoſe Reaſons why they peremptorily 
refufe to proceed to the Trial of the Lord 
Somers on the ſeventeenth of Fune, 
* Firſt, Becauſe your Lordſhips have not yet 
agreed, That a Committee of both Houſes 
ſhould be appointed for ſettling the neceſſary 
Preliminaries; a Method never until this Time 
denied by the Houſe of Lords, whenſoever the 
Commons have thought it neceſſary to deſire 
the ſame. 
«* Secondly, Should the Commons (which they 
never will -do) be contented to give up thoſe 
Rights which have been tranſmitted to them 
from their Anceſtors, and are of abſolute Ne- 
ceſſity to their Proceedings on Impeachments ; 
yet whilſt they have any Regard to publick 
Juſtice, they never can appear as Proſecutors 
before your Lordſhips, *till your Lordſhips 
have firſt given them Satisfaction, That Lords 
impeach'd of the ſame Crimes ſhall not ſit as 
Judges on each others Trials for thoſe Crimes, 
„ Thirdly, Becauſe the Commons have, as yet, 
received no Reparation for the great Indignity 
offered to them at the free Conference by the 
Lord Haverſham : The Commons are far from 
any Inclination, and cannot be ſuppoſed to be 
under any Neceſſity of delaying the Trial of 
the Lord Somers : There is not any Article 
exhibited by them in maintenance of their 
Impeachment againſt the Lord Somers, for the 
Proof whereof they have not full and undeni- 
able Evidence; which they will be ready to 
produce as ſoon as your Lordſhips ſhall have 
done Juſtice upon the Lord Haverſham, and 
the neceſſary Preliminaries, in order to the ſaid 
Trial, ſhall be ſettled by a Committee of both 
Houſes. 
* The Commons think it unneceſſary to ob- 
ſerve to your Lordſhips, That moſt of the 
wore whereof the Lord Somers ſtands im- 
peach'd, will a to your Lordſhips to be 
undoubtedly 3 3 of Record, As 
well. as by the Confeſſion of the ſaid Lord 
| PR 44 $ 


44 Somers, in his Anſwer to the ſaid Articles, to 
« ,which-the/Commons doubt not but your Lord- 


44; ſhipsawill have a due rh ang when his 156 


« ſhall regularly benen n 
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 Reſobved, That the ald Neidbm be ſent by 
Meſlge to the Lords. 

Ordered, That che Earl of Dyjert do carry the 
ſaid Meſſage. 

The Earl of Dyſert reported to the Houſe, That 
he had (according tixheir" Order) carried up their 
Meſfage to the Lords. 

Ordered, That no Member of this Houſe do 
preſume to appear at the Place erected for the 
pretended Trial of the Impeachment of the Lord 
Somers, under the Penalty of 1 incurring the utmoft 
Diſpleaſure of this Hou | 


mau 18 Ai Juni, 1701. 


Ordered, That ia Committee do inſpect che 

Lords Journals, with relation to the Proceedings 
againſt the impeach'd Lords, and report what 
they find therein. 

| Ordered, That the Committee who were ap- 

—.— draw up the Articles of Impeachment, 
the ſaid Committe. 

* Ordered; That no Member of this Houſe do 
preſume to go wut uf Town. 

Ordered, That all Members of this Houſe do 
attend the Service of — Houſe on Friday Morn- 
ing! next. ns ont 7 240 —— 115 8 1 P 

it Surf) 


Ide 40 de me N / 


A Meſlage from the Lords by Sir 1 e 
* and Sir Lacon William Child. | 

Me. Speaker, We ate commanded hy t ds 

to acquajnt-rhis Houſe, That the Lords have ap- 
pointed Monday thet wenty-third Day of chis f. 
Inſtant June, at Ten of the Cloc in. the Forenoon, 
for the Trial of Edward Earl of Orford, in Weſt- 
minſter- Hall. 

Alſo, That they are-commanded by the 1. ords 
to deliver to this Houſe à Copy of the Lord 
Haverſbam's Anſwer to the Charge againſt him. 

Alſo, That the Lords, in Anſwer to the Meſ- 
ſage of the Commons of the ſeventeenth Inſtant, 
ſay, The only true Way of determining which of 
the Two Houſes has acted with the greateſt Since- 
rity, in order to bring the impeaoh'd Lords to 
their Trials, is to look back upon the reſpective 
Proceedings. 

The Lords do not well underſtand what the 
Commons mean by that Reſentment which they 
ſpeak of in their Meſſage. Their Lordſhips own 
the Houſe of Commons have a Right of Impeach- 


ing; and the Lords have the undoubted —— 


of doing Juſtice upon thoſe Impeachments, by 
bringing them to Trial, and condemninꝑ or ac- 
quitting the Parties in a reaſonable Time. This 
Power is derived to them from their Anceſtors, 
which they will not ſuffer to be wreſted from them 
by any Pretences whatſoever. | 

Their Lordſhips cannot but wonder, that the 
Commons ſhould not have propoſed a Committee 
of both Houſes much ſooner, if they thought it 
ſo neteſſary for the bringing on the Trials; no 
Mention being made of ſuch a Committee from 
the firſt of April to the ſixth of June, altho* du- 

ring that Interval their Delays were frequently 
; complain'd of by che Houſe ef Lords. 
79% L. * : * 
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| Houſes yielded to 


The Manner in which the ns. de 
ed this Committee, .the 1800 l ee 
direct invating of their | Judjcarure 3 and *chere- 
fore, as there never was a omtmmſttee of both 

"te Los incaſe o 
Impeachment” fot” mes and Miſdle 
nours; ſo their Lordſhips do inſiſt, that they will 
make no new ' Precedent upon this Occafion. 
Many Impeachments for Miſdemeanours have in 
all Times been determined without ſuch a Cpm- 
mittee: And if now the Code eren fe 
an unprecedented Demand, to form a uſe 
for not proſecuting their Impeachinenits, it is de- 
monſtrable where he Obſtruction ies. 

As to the Preliminaties which the 8 
mention in particular, as proper to de ſettled at 
ſuch a Committee, they have received the Reſolu- 
tions of the 'Houſe of Lords therein by their 
Meſſage of the twelfth Inſtant; from which, be- 
ing Matters rela entirely to their Fodlicarure, 
their Lordſhips cannot de part. | 

As to the laſt 'Pretence, the:Commons would 
make to ſhelter the Helaying the Trials, from ſome 
Expreſſions which fell 1 che Lord Haverſbam 
at the free Coriferente, at which Offence Was taken, 
their Lordſhips will only obſerve, 

Firſt, That they have omitted nothing which 
might give the Commons all reaſonabſe datisfac- 


tion of their Purpoſe to do them Juſtice in that N 


Matter, ſo far. as is conſiſtent with doin 5 — 
to that Lord; a 55 to preferve a 800d 
he 


e nce with 
they have taken. 
$:condl ly, That this Buſineſs Has no Aretha to 
the Trial of the impeach'd Lords; and therefore 


their Lordſhips cannot imagine why the Com- 
N 


mons ſhould make Satisfaction and R 
agg nit the Lord 51 A 


r ale: . gol $7 th che Tria 100 "At the 
d 15 Ben e 

G BY neſs. 
Reſolved, In Anſwer to the NI. of the 


Lords, appointing Monday next for the Trial of 
the Earl of Orford; That the Lords have b 
acquainted, that the Commons Would 

in the firſt Place againſt the Lord Soner; 700 
they are ready to go to that Lord's Trial as on 
as the Commons have received Satisfaction for the 
Affront offer'd to the Houſe of Commons by the 
Lord Haverſbam at the free Conference; an chat 
the neceſſary Preliminaties are adjuſted by a Com- 
mitree of both Horſes. 


Ordered, That che Lord Mardant do carry the 


ſaid Anſwer to the 1:ords. 
The Lord Mordant reported to the Houſe, That 
he had (according to Order) carried their. Anſwer 


to the Lords. 

Mr. Braga ve from the Committee ap- 
pointed to j the Lords Journals, with rela- 
tion to the gs againſt, the ,impeach'd 


Lords, and report the ſame to the Houle, That 


they had inſpected the ſame accordingly, and 1 ; 


directed him to report what. they find therei 
which he read in his Place, and afterwards 


liver'd in at the Clerk's Table, where the ſame bes 


read, and is as followeth, wiz. ' 


A Copy of the Lords Journal. 


The Houſe being moved to go inte We imin- 
Rer-Hall, in order to the Tr of dhe Lord 


Somers; 
6 U After 


as appears by 'by th Eper | 


- 


354 
Af , 
T Qs was, put, Gletber this „ 


al go this Day into al. yp go Hall, in order 
to proceed upon the Trial of the Lord 1 
according to the Order of the Day ? 
It was as reſolved in the Affirmative, . 


Jun 16, 1701. 
— 
The Reaſons, oy an order of the next « Day 
are here erpunged. 


H. Lo e 
Normanby, Tho. Roffen, 
Rocheſter, Hunſdon, 
Caernar von, Weſton, 
Marlborough, Feffreys, 
Oxford, _ Guilford, 
La Warr, G _— 
Dartmouth, Cho 
Weymouth, Howard, 
Jonat. Exon, Lexington, 
| e e 3 
Nottingbam | „ 
Fever / 7 . 
'  Phmouth, 9 
Abingdon, ortbunberland, 


_ The Lord Biſho e legere being ſick, his 
Abſence was excuſed in the Hall. 

A Meſſage was ſent to the Houſe of Commons 
by Mr. Baron Tracy, . and Mr. Baron: Bury, to 
. acquaint them, That the Lords intend prelently 
to proceed to the Trial of Jobn Lord Somers in 
 Weſtminſter- Hull. 

Then this . Queſtion was propoſed, Whether 
the Earl of Orfad and Lord Halifax may with- 
draw at the Trial of, the Lord Somers ? | 

Then this previous Queſtion was put, Whe⸗ 
ther this oro ſhall be now put? | 

It was reſolved in the Affirmative. 

Then the main Queſtion was put, Whether the 
Earl of Orford and Lord Halifax ſhall have Leave 
to withdraw at the Trial of the Lord Somers! | 

Ir was reſolved in the Affirmative. 

Then the Lord Keeper deſired that ſome fur- 
ther Directions be given to r in order to the 
Trial in the Hall, and pro 
clamation be made in the 1. viz, 


Whereas the Charge of High Crimes and Mi/- 
| . © demeanours has been exhibited by the — 
of Commons, in the Name of themſelves and 
| all the Commons of England, againſt John 
Lord Somers, all Perſons concern d are to 


take Notice, That be now ſtands upon his b 


- Trial: | And they may nom come forth in or- 
er eee | 
The Queſtion was put, Whether this Procla- 
mation ſhould be made? 
It was reſolved in the Affirmative. | 
* Ordered, That the faid Proclamation be made 
in the Hall before the reading the Articles of 
Impeachment, and the Lord Somers Anſwer, and 
alſo after they are read. 
Ordered, That the Court in Weftminſter- Hall be 
clear'd for the Lords. 
The Earl of Augleſea being ſick, his Abſence 
was excuſed. a 
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. Then, the Houſe, adjourn'd into 1; 

, and the Lords were call'd — pk — 
and went as order d, and _—_ din the 


Hall, in ef. 


rx 


The Houſe was reſumed. 
Then Proclamatign was mage pe Silence e as 


follows. 
Our Sovereign Lord tht King; 44. r ; 


The Lord Keeper aſked Leave for the ] = 
to be covered, which was agreed to. 

Then the Proclamation, as-above ordered, — 
made. 1 K on 2a 

After which, F r 8505 8 

The Articles againſt FJobn Lord Somers were 
read, and alſo his Lordſhip's Anſwer to them. 

Aer which, the ſame Proclamation was again 
made. 

Then the Lord Keeper , the Houſe 
was ready to hear the Evidence againſt John 
Lord Somers, and therefore deſired the Lords * 
give Attention. n ; 

The Lord Somers moved to pur 10 en 
heard. 

Whereupon, D ne 

The Houſe ae to hy Houſe abovey - 

The Houſe was reſumed. G3 tris} 

The Houſe being moved _ uit the Lord 
a and after long Debate, and hearing the 
Judges to ſeveral NR rich _ n by the 


This Queſtion was propoſed, | 
That John Lord Somers be Scquitted of the 
Articles of Impeachment againſt him, exhibited 
by the Houſe of Commons, and all Things 
therein contain'd ; and that the ſaid Impeach- 


ment, be diſmiſſed. 
put, Whether the 


Then this Queſtion. "was 
N now ft ſtared ſhall de put in the Court 
o W? 0 


„That this Pro- 


It was reſolved i in the Aiemative. 
Dj ſentient, ; 
| Here the Rabe are ene expunged. 725 
Dab. Fallen, 
Cuernarvon, H. — BF 
Rocbeſter, Howard, 
Plymouth, La Warr, 
—9 2 "ws W 
Cuil far or mandy, 
Mar 1 * 
Lexington, _ Thanet, 
Fonat. Exon, Fin OR 
Dat,” ry in 
Verh. Jejrovs 
Scar/dale, Oxford, | 
Warrington, Fermyn, - 
Weymouth 4 Godolphin, 
Lindſey, 
Then it was agreed and ordered, That in 


Wiſtiminſter- Hall the Lord Keeper ſhall read the 
Queſtion, and then call the Junior Baron preſent 
firſt, and aſk every Lord, Whether Content, or 
not Content? And that every Lord ſtand up 
when called, to give his Vote, Content, or not 
Content ; and that the Lord Keeper having taken 
their Votes, declare the Majority ; And, if the 
Majority be for acquitting the N Somers, the” 
"Lord 


* 


1. < 24d £6 


Lord Keeper is to declare it ſo; and after pat- 
ticularly *. Lord Somers. * 
Ordered, 
That Candles be prepared for the Houſe. 

Then the Houſe adjourn'd again to Weſtminſter- 

Hall, and being there, the Houſe was feſumed; 

and Proclamation made for Silence, the Lord 

Keeper put the Queſtion as follows. 


That Jobn Lord Somers be acquitted of 
the Articles of Impeachment againſt him 
exhibited by the Houſe of Commons, and 
all Things therein contain'd; and that the 

_  faid Impeachment be diſmiſſed. 


Then the Lord Keeper aſked every Lord, 
Whether Content, or not Content ? | 

The Lord Keeper declared, the Majority was 
for acquitting; and then declared, That Jobn 
Lord Somers was acquitted of the Articles of Im- 
peachment againſt him exhibited by the Houſe 
of Commons, and all Things therein contained; 
and the ſaid Impeachment was diſmiſſed ; and 
then declared to the Lord. Somers, that he was 
acquitted. a; f 
f "Then the Houſe adjourn'd to the Houſe above, 
and being come thither, 'the Houſe was reſumed, 
and the tollowing Orders made. - 22 


It is Conſidered, Ordered, and Adjudged, by 
the Lords Spiritual and Temporal, in Parliament 
Aſſembled, That hn Lord Somers ſhall be, 
and he is hereby acquitted of the Articles of 
Impeachment againſt him exhibited by the Houſe 
of Commons, and all Things therein contained; 
and that the ſaid Impeachment ſhall be, and is 
hereby diſmiſſed.  _ Ht 

It is Ordered by the Lords Spiritual and Tem- 
poral, in Parliament Aſſempled, T hat the Pro- 
ceedings in this Houſe 9 * the Impeachments 
be printed: And that the Lords Committees ap- 
pointed to conſider of the manner of Proceedings 
on Impeachments, do meet to Morrow at Ten of 
the Clock, and inſpect the Journals, and draw 
up the Matter relating thereunto, in order to be 
printed, and report to the Houſe, - | 


Alter which. Report read, 
Ordered, | | 

That the Serjeant do go with the Mace into 
Weſtminſter- Hall, and Courts there, and Court of 
Requeſt, and Places adjacent, and ſummon the 
Members there to attend the Service of the Houſe 
immediately. | | 
And he went accordingly z and being return'd, 

Reſolved, 

That the Lords have refuſed Juſtice to the 
Commons upon the Impeachment againſt the 
Lord Somers, by denying them a Committee of 
both Houſes, which was defired by the Com- 
mons, as the proper and only Method of ſettling 
the neceſſary Preliminaries, in order to the pro- 
ceeding to the Trial of the ſaid Lord. Somers with 
Effect: And afterwards, by proceeding to a 
pretended Trial of the faid Lord, which could 
tend only to protect him from Juſtice, by colour 
of an illegal Acquittal; againſt which Proceed- 
ings of the Lords, the Commons do ſolemnly 
proteſt, as being repugnant to the Rules of Ju- 
ſtice, and therefore Null and Void, 


Reſolved, 
That the Houſe of Lords, by the pretended 


Trial of Jobn Lord Somers, have endeavoured 


to overturn the Right of Impeachments lodged 
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in the Houſe of Commons by the ancient Conſti- 
tution of this Kingdom, for the Safety and Pro- 
tection of the Commons againſt the Power of 
Great Men; and have made an Invaſion upon 
the Liberties of the Subject, by laying a Foun- 
dation of Impunity for the greateſt Offenders, 


Reſolved, _. I 
Thar all the ill Conſequences which may at 
this Time attend the Delay of the Supplies given 
by the Commons for preſerving the Publick 
Peace, and maintaining the Balance of Europe, by 
ſupporting our Allies againſt the Power of France, 
are to be imputed to thoſe who, to procure an 
Indemnity for their own enormous Crimes, have 
uſed their utmoſt Endeavours to make a. Breach 
between the Two Houles. e 
That the Meſſage this Day from the Lords be 
referr'd to the Committee who are appointed to 
draw up the Articles of Impeachment. 


. 
- 
. 


That the ſaid Committee do conſider of the 
Proceedings between the Two Houſes relating to 
the impeach'd Lords, and ſtate to this Houſe rhe 
Matter of Fact, in order to the Juſtification of 
this Houſe in their Proceedings. VU EP 


A Meſſage from the Lords by Doctor Netoton 
and Mr. Gery. Fact 8 

Mr. Speaker, In Anſwer to the Meffage of 
the Houſe of Commons this Day, the Lords do 
acquaint the Commons, That they might have 
known by the Records of the Houſe of Lords, 
that the Lords have 1 to the Trial of 
the Lord Somers on Tueſday laſt, being the Day 
appointed; and the Commons not appearing to 
maintain their Articles againſt the ſaid Lord, the 
Lords have, by Judgment of their Houſe, ac- 
quitted him of the Articles of Impeachment 
againſt him, exhibited by the Houſe of Com- 
mons, and all Things therein contained; and 
have diſmiſſed the faid Impeachment. | -. | 

And the Lords have appointed Monday next 
for the Trial of the Earl of Orford; on which 
Day they will proceed on the ſaid Trial. 

The Commons ſtill preſſing for a Committee 
of both Houſes (which the Lords never can 
conſent to) for the Reaſons already given, their 
Lordſhips can infer nothing from their perſiſting 
in that Demand, than that they never deſigned to 
bring any of their Impeachments to Trial. 

As to the Lord Haverſbam, his Anſwer is now 
before the Houſe of Commons; and the Lords 
reſolve to do Juſtice in that Matter. 


That no Member of this Houſe do preſume to 
appear on Monday next at the pretended Trial of 
the Earl of Orford, upon pain of incurring the 
utmoſt Diſpleaſure of this Houſe. 


The Copy of the Anſwer of Charles Lord Ha- 
lifax, ſent down from the Lords, to the Articles 


of Impeachment exhibited againſt him, and the 


Paper ſent down from the Lords, entituled, The 
Anſwer of John Lord Haverſham, 10 the Charge 
exhibited againſt bim, being never read in the 
Houſe of Commons, cannot be printed among 
the foregoing Proceedings. wo 


They = inſerted in the Lords Proceedings; 
Pal. 5. | 
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relating to James Boucher, Gent. 


 Veneris 17 die Decembris, 1703. 
Meſſage from Her Majeſty, by Sir David 
; Mitchell, Gentleman-Uſher of the Black 


. Mr. Speaker, * 

The Queen commands this Honourable Houſe 
to attend Her Majeſty immediately in the Houſe 
of Peers. 


Accordingly Mr. Speaker, with the Houſe, 
went up to attend Her Majeſty, and being re- 
turn'd, Mr. Speaker reported, - That Her Maje- 

y had been Pleaſed to give the Royal Aſſent to 
AR for granting an Aid to Her Majeſty, by a 
Land-Tax; and afterwards to make a mot gra- 
cious Speech to both Houſes, of which he had 
deſired, and obtained a Copy, which he read to 


the Houſe, and is as follows, viz. 
My Lords and Gentlemen, we 
« 'F Think it r, n this Occaſion, to 
«; acquaint 942 That I bare had unqueſti- 
« onable Informations of very ill Practices and 
Deſigns carried on in Scotland by Emiſſaries 
from France, | which might have proved ex- 
<< tremely dangerous to the Peace of theſe King- 
% doms; as you will fee by the Particulars, 
« which ſhall be laid before you, as foon as the 
i ſeveral Examinations, relating to this Matter, 
<« can be fully perfected, and made publick with- 
out Prejudice: In the mean Time, 1 make no 
4 Doubt, but by this ſeaſonable Diſcovery, I 
e ſhall be able to give ſuch Directions for our Se- 
« curity, as will effectually prevent any ill Con- 
ſequences from theſe pernicious Deſigns. 


Gentlemen of the Houſe of Commons, 


I am very ſenſible of your great Readineſs 
« and Affection for the Publick Service, by pre- 


« ſenting me lo early in the Seſſions with a conſi - 
. derable Part of your Supplies: I depend en- 
tirely upon your continuing with the ſame Zeal 
« to diſpatch the Remainder of them; that fo 
« we may be prepared to give the ſpeedieſt Aſ- 
« ſiſtance to our Allies, and to defeat the mali- 
* cious ns of our Enemies ; who cannot be 
« more induſtrious to contrive the Ruin of this 
« Kingdom, and of the Proteſtant Religion, 
than I ſhall always be vigilant and careful both 
«« for their preſent Preſervatian, and for their 
future Security. . 


Reſolved, Nemine Contradicente, 


That an humble Addreſꝭ be preſented to Her 
Majeſty, returning the Thanks of this Houſe for 


To be read before his Trial, in Vol. 5 Pag. 510. Theſe 


Parliament, and - ſhew the Reaſons both went upon : 


Lords and Houſe of Commons, will render them uſeful to Poſterity. 


(| , 


Her moſt-gracious Speech from the Throne, and 
for the communicating the Diſcovery Hier Ma- 
jeſty bath, made of the wicked Deſigns againſt 
Her Government; with Aſſurance, That this 
Houſe will ſtand by and ſupport Her Majeſty 
and Her Government againſt all Pretenders, and 
all Her Enemies whatſoever. „ 05 | 
: Ordered, T { ins 
That a Committee be appointed 
the in Addreſs; and a 
inted accordingly. 
50,4 ed, * : IX hs 
That the ſaid Addreſs be drawn up on the ſaid 
Reſolution, and alſo upon the Debate of the 


111. 
Committee was ap- 


Houſe. 


Sabbati 18 die Decembris, 1503. | 

Mr. Bromley reported from the Committee, to 
whom it was referr'd to draw up an Addrels to 
be preſented to Her Majeſty, (according to the 


Order of 'Yeſterday) That they had drawn up 


an Addreſs e which they had directed 
him to report to the 'Houſe ; which he read in 
his Place, and afterwards deliver'd in at the 
Table, where the fame was read. role he 
— — 8 Contradicem rm, 
hat this Houfe doth agree with the Commit: 
tee in the ſaid Address. N 
Neſolved, . £66 ts 
That the ſaid Addreſs be (preſented to Her 
Majeſty by the whole Houſe. 4s 
© Ordered, n 
That ſuch Members of this Houſe as are of 
Her Majeſty's moſt Honpurable Privy-Council, 
do humbly know Her Majeſty's Pleaſure, when 
ſhe will be attended by this Houſe, _ 
Ordered, 3 
That ſome Members be appointed to ſearch 
the Lords Journals, as to their Procedings in 
relation to the Examination of any Perſons who 
are diſcovered to have a Deſign againſt Her Ma- 
jeſty's Government. | ; 


And they were appointed accordingly, 
The humble Addreſs of the Houſe of Commons to 
5 abe Queen. ; 


Moſt Gracious Sovereign, , 

« WV Your Majeſty's moſt dutiful and loyal 
* Subjects, the Commons, in Parliament 
aſſembled, do return Your Majeſty our moſt 
* humble and hearty Thanks for Your moſt 
« gracious Speech from the Throne. 

We are truly ſenſible of Your Majeſty's 
great Goodneſs, and of the Confidence You 
repoſe in us, by communicating the Diſc 
of the ill Practices and Deſigns that have been 


were publiſhed by Order of the Two Houſes of 


p a 
Which, — ith The Frecdenti aut of the Journals of the Houſe of 


”y Carried 


* R N N B 1K 


« carried on in Scotland, by Emiſſuries from 
% France; whereby we have an Opportunity to 
« repeat our unanimous Reſolutions to ſtand by 
« and ſupport Your Majeſty, and the Succeſſion 
„jn the Proteſtant Line, as limited by Law, 
„ againſt all Pretenders, and all Your Majeſty's 
« Enemies whatſoever. 

« We- want Words to expreſs to Your Ma- 
* jeſty, the Deteſtation we have of any Con; 
« ſpiracies and Attempts to diſturb the Peace 
« and Proſperity of Your happy Government; 
© under which we muſt think our Security ſuffi- 
« ciently provided for, ſince. Your Majeſty has 
« been pleaſed to give ſuch Directions as may 
« prevent all ill 8 from them. | 

« Tt is great Satisfaction to us, to find, That 
the Supplies we have already given, are ſo ac- 
« ceptable to Your Majeſty : We ſhall on 
* with the ſame: Readineſs and Zeal to difparch 
* the Remainder of them, that we may enable 
« 'Your Majeſty to give the ſpeedier Aſſiſtance 
„ to Your Allies, and to defeat the malicious 
Deſigns of Your Enemies. 
- «© Your faithful Commons can never have the 
& Teaft Diſtruſt of Your Majeſty's Vigilance and 
Cure for the Preſervation of the, Proteſtant 
« Intereſt in general, of the Monarchy, and the 
„Church of England, as by Law eſtabliſhed : 
„And we humbly Leave to affure Your 
« Majeſty, that we will never be diſcouraged, 
* but will continue inceſſant our Endeavours, 
all proper Methods, to tranſmit them fecurf® 


. 


ſettled to Poſterity, | 
Mr. St. Jobn reported, That the Members 
2 a ſearch the Lords Journals, as to 
their 


Proceedings in relation to the Examination 
of any Perſons, who are diſcovered to have a 


Deſign againſt Her Majeſty's Government, bad 


ſearched the Lords Journals accordingly ; and 
he read in his-Place what they had. found therein, 
and delivered. the ſame in at the Table, where the 
fame. was again read, | 
A Motion being made, and the, Queſtion, be- 
ing propoſed, That an humble Addreſs be pre- 
ſented to Her Majeſty, ſetting forth the great 
Concern this Houſe hath for Her Majeſty's Royal 
Prerogative, and the Reſolution of this Houſe to 
ſupport the ſame z and that no Perſons accuſed for 
Crimes, who are Her Majeſty's Priſoners, ought 
to be taken out of the Cuſtody of the Crown, 
without Her Majeſty's Leave; and a Debate 
ariſing in the Houſe thereupon ; | 
And a Motion being made, and the Queſtion 
og That the Debate, be adjourned, 
| in the Ne mh | 
Then the main jon being puts 
Reſelved, That N Addreſs be preſented 
to Her Majeſty, ſetting forth the great Concern 
this Houſe hath for Her Majeſty's Royal Prero- 
gative, and the Reſolution of this. Houſe to fup- 
rt the ſame ; and that no Perſons accuſed for 


rimes, who are Her Majeſty's Priſoners, ought 


to be taken out of the Cuſtody of the Crown, 
without Her Majeſty's Leave. ins th 
| Ordeted, That a Committee be appointed to 
draw up the ſaid Addreſs ; 
And a Committee was appointed accordingly. 
- Ordered, That it be an Inſtruction to the ſaid 
Vor. VII. 
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Committee, That they do draw up the ſaid 


Addreſs upon the ſaĩd 
Debate of the Houſe. 
Auris #1 die Decembris, 1703. 


Mr. Speaker reported, That the Houſe did 
Yeſterday. attend Her Majeſty at St. James's, 
and preſented, to Her their Addreſs. ;. and that 


ſolution, and upon the 


- 


Her Majeſty was pleaſcd, to give a, moſt gracious 
Anſwer, as followeth, | ney 
Gentlemen, Fabien 3 


| pplies, and with, the 
5 2 22 3 2 in which you ex- 
* preſs ſo, much Du | Readineſs to ſupport, 
and to truſt me. K Pens, ey 
* You may depend upon my Willingneſs to 
* join my Endeayours with you, in ſecuring to 


« Am very well pleaſed with your Affurances 
* 12 dif Ars 7 Su Tour ip 


der ” . , Succeſſion. in the Ma- 
narchy, and the Church gland, as it is 
* eſtabliſhed. by Law. * ee Is 


Mr. St, John is ze from the Committes, 
to whom, it was referred to a 
upon the Reſolutions of Yeſterday, That they 
had drawn up an Addreſs accordingly, which 
they had directed him to. report to the Houſe ; 
which he read in his Place, and afterwards de- 
livered, in at the Table, where the ſame was x 


-de 
and (with, an; Amendment) agreed, unto' by the 
Houſe, r i» Sabi ado 


Reſobued, wt WENDY 
That the ſaid Addreſs be preſented to Her 
Majeſty by the whole Houſe. yer 
Ordered, OY PWT, 
That ſuch Members of this Houſe as are of 
Her Majeſty's moſt Honourable Privy Council, 
do humbly know Her Majeſty's Pleallre, wheg 
ſhe will be attended by this Houle.” | 
| Mercuri 22 die Decembris, 1703. ; 
Mr. Comptroller acquainted the Houſe, That 
Her Majeſty having been humbly waited 
to know Her Pleaſure, when ſhe would be at- 
tended, by this Houſe; Her Majeſty has been 


pleaſed to appoint to Morrow at Four o'Clock in 
the Afternoon, at St. James's. 


Jovis 23 die Decembris, 1703. * ror 
The Humble ADDRESS of the Hou 
4408 4 Ne 
V Gracious Sovereign, 1 
4 E Your Majeſty's moſt dutiful and 
cc W Subjects, 7 
«« Parliament aſſembled, beg Leave humbly to 


#4 


lay before Your Majeſty the great and juſt 
« Concern we are under, to ſee any Violation of 
* Your Royal Prerogative. ' | / F 
© niſtration of the Government-beſt ſecured 'when 
« it is left to Your Majeſty, — whom the Ear 
<« has entruſted it; and have ſo firm a 
<4 dence upon Your Majeſty's Affection to Your 
People, and Your great Wiſdom,” that they 
can never apprehend fo little Danger from any 
«« Conſpiracy, as when the Examination thereof 
« is under Your Majeſty's Directions. 

| 6 X « We 
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« We are therefore ſurprized to find, That 
te when ſeveral Perſons, ſuſpected of Treaſonable 
% Practices againſt Your Majeſty, were taken 
into Cuſtody by Your Meſſengers, in order to 
te he examined; the Lords, in Violation of the 
© Known Laws of the Land, have wreſted them 
* out of Your Majeſty's Hands, and without 
« Your Majeſty's Leave or Knowledge, in a 
ec moſt extraordinary Manner, taken the Exa- 
<<. mination of them ſolely to themſelves; where- 
© by a due Enquiry into the evil Practices and 
<« Deſigns againſt Your Majeſty's Perſon and Go- 
<< yernment, may, in great meaſure, be obſtructed, 

% 'Your loyal Commons do therefore moſt ear- 
© neſtly deſire Your Majeſty to ſuffer no Dimi- 
« nution of that Prerogative, which, er 
% Your Majeſty's Reign, they are confident wil 
« always be exerted for the Good of Yout * 
And we humbly beg Leave to aſſure Your 
« Majeſty, That as we are reſolved by timely 
« and effectual Supplies to enable Your Majeſty 
* to carry on the War, which You have fo glo- 
« riouſly begun; ſo we will, to the utmoſt of 
© our Power, ſupport Your Majeſty in the Ex- 
„ erciſe of Your juſt Prerogative at Home, and 
<«< the afferting of it againſt all Invaſions what- 
% foever. | | 
ue 3 die Januarii, 1703. 

Mr. Speaker reported, That he, with the 
Hoaſe, . bebe the Receſs, preſent to Her 
Majeſty their humble Addrefs of the twenty-firſt 
of December laſt; and that Her Majeſty was 
pleaſed, thereupon, to give this moſt gracious 


Gentlemen, 3 

4 Have had the Satisfaction to find, that the 
„% Matter which may have occaſioned this 
« Addreſs is now at an Ende. 

« 1 return you many Thanks for the Concern 

« you expreſs for my Prerogative; and for your 
repeated Aſſurances of making the Supplies 
< effectual, which will be greatly for the Honour 
and Advantage of the Kingdom. ES 

I ſhall be: careful not to give way to any In- 
<« vaſion of the Prerogative of the Crown, or of 
the Rights and Liberties of the People. 
Upon this Addreſs of the Houſe of Commons, 
the Houſe of Lords drew up the following Re- 
preſentation. x; 


The humble Repreſentation of the Right Honourable 
the Lords Spiritual and Temporal in Parliament 
aſſembled, preſented to Her Majefty, on Tueſday 

' #be Eighteenth Day of January, 1703; and Her 
Majeſty's moſt gracious Anſwer thereunto, * 


Die Lune 17 Jamuarii, 1703. 


May it pleaſe Your moſt Excellent Majeſty, 

E Your Majeſty's moſt dutiful and loyal 
Subjects, the Lords Spiritual and Tem- 
poral in — 2 aſſembled, find ourſelves un- 
.der. an appy Neceſſity of making this our 


| Dis Martis 18 | anuarii, 1 ©, It is Ordered 
humble — nbes on of this Hauſe, * ted to 282 
ſhall be forthwith printed and p I 
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humble Application to the Throne, upon Occa- 
ſion of an Addreſs preſented to Your Majeſty by 
the Houſe of Commons, the twenty-third Day 
of December laſt, and ſince that Time publiſhed 
to the whole Nation in Print; by which the 
Houſe of. Lords is charged with the Violation of 
Your Royal Prerogative, and of the known Laws 
of the Land; with wreſting Perſons ſuſpected of 
Treaſonable Practices, and taken into Cuſtody 
by Meſſengers, out of Your Majeſty's Hands, 
without Your Leave or Knowledge, and in a 
moſt extraordinary Manner taking the Examina- 
tion of them ſolely to themſelves ; whereby a 
due Enquiry into the evil Practices and Deſigns 
againſt Your Majeſty's Perſon and Government 
might in great meaſure be obſtructed. And they 
conclude their Addreſs by moſt earneſtly deſiring 
Your Majeſty to fuffer no Diminution of Your 
Prerogative, and promiſe to ſupport You in the 
aſſerting it againſt all Invaſions whatſoever. It 
is not poſſible for us to remain ſilent under this 
heavy Charge, ſo unjuſtly, and without the leaſt 
Ground or Colour to be fixed upon the whole 
Body of the Peers, which tending directly to 
create an ill Opinion of us in Your Majeſty, puts 
us under an inevitable Neceſſity of vindicating 
both the Legality, and the, dutiful Manner. of 


our Proceeding. | 


The Expreſſions in the Addreſs of the Houſe of 
Commons are ſo very harſh and undecent, that 
we may truly affirm, the like were never uſed of 
ts, Houſe of Peers in any Age; not even by that 
Aſſembly, which, under the Name of the Houſe 
of Commons, took upon them not only to abo- 
liſh the Houſe of Lords, but to deſtroy the Mo- 
narchy. We ſhall carefully avoid making Re- 
turns of that kind : We conſider too much what 
we owe to_ourſelves; and we know too well the 

rofound Reſpect due to Your Royal Perſon, to 
et any Provocation tranſport us ſo, as to uſe 
Words unfit to be offer'd by us to our Sovereign. 

The Matter of this Addreſs is no leſs injuri- 
ous to us than the Terms; there was not the 
leaſt Occaſion for a juſt Objection to any Part of 
our Conduct in that Buſineſs to which the Ad- 
dreſs relates. The Proceeding was ſtrictly juſti- 
fiable by the known Laws and Cuſtoms of Parlia- 
ment; it was carried on with the utmoſt Reſpe&t 
to Your Majeſty, and with true Zeal for the 
Safety of Your Perſon and Government ; all that 
was done was agreed to by the concurrent Opi- 
nion of the Houſe, without the leaſt Objection 
from any of our Members, who have the Honour 
of ſerving Your Majeſty in Your great Offices 
and Employments. 

We humbly repreſent to Your Majeſty, That, 

the known Laws and Cuſtom of Parliaments, 
the Houſe of Peers has an undoubted Right, in 
Caſes where they conceive it to be for the Gaod 
and Safety of Your Majeſty and the Kingdom, 
to take Examinations of Perſons charged with 
criminal Matters, whether ſuch Perſons be then 
in Cuſtody or not; and alſo to order the Perſons 
ſo to be examined to be taken into Cuſtody of 
Your Majeſty's ſworn Officers, attending the 
Houſe during ſuch Examinations, or to commit 


Lords Spiritual and Temporal in Parliament aſſembled, That the 


Majeſty 


this Day, and Her Majeſty's moſt gracious Anſwer thereunto, 
138 _  Matth. Johnſon, Cleric“ Parliamentor' 


them to any other ſafe Cuſtody that they ſhall 
think proper; and to reſtrain others, if they ſee 
Cauſe, from having Acceſs to, or Communica- 
tion with them: The Houſe of Lords has exer- 
ciſed this Kight from Time to Time, as Occa- 
ſions have required, without Objection. Our 
Records are fill'd with Precedents which warrant 
our Claim in every Part of it; and we preſume 
to affirm to Your Majeſty, That the drawing this 
Right into Queſtion, at any Time, cannot but be 
of dangerous Conſequence to the Liberties and 
Safety of the People, and to the Conſtitution of 
the Government, as tending to avoid, or render 
in great meaſure ineffectual, the Enquiries of 
Parliaments, which are ſo abſolutely neceſſary, 
eſpecially where many and great Perſons are en- 


gaged in dangerous e againſt the Govern- 


ment; or where ill Miniſters abuſe their Favour 


towards the oppreſſing or enſlaving of the People. 
s Wiſdom and Goodneſs make us 


Your Majeſty 
ſecure at preſent againſt all Influences of that 


kind, and we unanimouſly and heartily pray we 
may long enjoy the Bleſſing of Your Reign. 
But if it happens in future Times, that ill Men, 


ſhould gain tao. great a Degree of Favour with 
our D eaſy will it be for them to ſtifle 
or defeat all Parliamentary Enquiries into their 
Crimes? For if the being in Vriſon, or in the 
Hands of a Meſſenger, will protect Men from 
being examined in the Houſe of Lords, or from 
being put into the Cuſtody of the proper Officers 
of the Houſe, during the Examination, and de- 
barr'd from converſing with others ; it will cer- 
tainly be always in the Power of Favourites to 
cauſe thoſe who can be Witneſſes againſt them, 
as well as the Accomplices of their Deſigns, to 
be taken into Cuſtody. And if Perſons in Cu- 
ſtody are out of the Reach of the Houſe of 
Lords, who are the Hereditary Councellors of the 
Crown, and in whom a judicial Power is lodged 
by the Conſtitution ; it is not to be imagined that 
the Commons can pretend to a greater Power of 
examining, committing, or reſtraining them. 

No Houſe of Commons, *till now, has given 
Countenance to this dangerous Opinion, which 
does ſo directly tend to the rendering ill Mini- 
ſters ſafe from the Examination of Parliaments : 
And we are perſwaded, no Houſe of Commons 
hereafter will aſſert ſuch a Notion, becauſe they 
are not wont eaſily to part with a Power they 
have aſſumed; and it is certain, that they have 
ſeveral Times taken upon them to exerciſe an 
Authority like that which they have ſo ſeverely 
reflected on in their Addreſs. | | 

This Conſideration gave us the greater Aſto- 
niſhment, to find our Proceedings repreſented in 
the ſtrange Terms of wreſting Priſoners out of 
Your Majeſty's Hands, and taking the Examina- 
tion of them ſolely to ourſelves. , We believe the 


ordering Perſons to be examined in that High 


Court, where Your Majeſty is always preſent, 
in Conſideration of Law, and in that great Coun- 
cil where You may be preſent in 
Perſon, as often as You Pleaſe, will never be 
thought an Excluſion of Tour Majeſty - from the 
Examinations, if that was intended to be inſinu- 
ated by ſaying, we had taken the Examinations 
ſolely to ourſelves. Having thus laid before 
Your Majeſty what it is we claim, and muſt in- 
fiſt on, as the indiſputable Right of the Houſe 
of Peers; which was never thought, in the Time 
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of Your Royal Anceſtors, to be prejudicial to 
the juſt Prerogatives of the Crown, and which is 
manifeſtly neceſſary for the ſecuring the Liberties 
of Your People, whereof we are aſſured Your 
Majeſty will have an equal Care; We humbly 
beg Leave to lay before You a ſhort State of the 
particular Matter of Fact relating to theſe Pri- 
ſoners, not doubting, but when the whole Pro- 
ceeding is known to Your Majeſty, it will be a 
proved not only as lawful, but every way reſpect- 
ful to Your Majeſty. | 

On Tueſday the 14th of December the Houſe of 
Lords was inform'd, that ſeveral Perſons had 
been ſeized by the Cuſtom-Houſe Officers on 
the Coaſt of. Suſſex, as they came from France, 
and that amongſt them there was one Boucher, 
who was capable of making conſiderable Diſco- 
veries, having been in Arms in the French Ser- 
vice for many Years, and Gentleman of the Horſe 
and Aid de Camp to the late Duke of Berwick, 
who ſtands attainted of High Treaſon, and who 
had been ſecretly in England ſeveral Times be- 
fore; that it was probable, if he was ſtrictly 
examined, he might be brought to confeſs, ſince 
he ſaw his Life in apparent Danger; but that he 
was a bold Man, and likely to attempt an Eſcape 7 
on that very Account, it he was not carefully 


look'd after : And the Houſe was alſo told, that 


there was a general Remiſſneſs both in the taking, 
ſearching, and looking to ſuch Priſoners, which 
did afterwards appear very evidently in the Exa- 
minations that were taken. Upon this Informa- 
tion, the Earl of Nottingham, ' Your Majeſty's 
Frincipal Secretary of State, acquainted the 
Houſe, that he had not heard of Boucher s Name 
particularly, but had ſent Meſſengers to bring one 
Ogilly, and the other Priſoners who had been ap- 
prehended by the Cuſtom-Houſe Officers, to 
Town, and that he believed the Meſſengers would 
do their Duty, but he would not be anſwerabie / 
for them. | | 

After this Account of the Priſoners, and of. 
what had been done in order to ſecure them, the 
Houſe thought themſelves obliged in Duty to 
Your Majeſty, and for the Publick Safety, at a. 
Time when the Kingdom is engaged in an open. 
War with France, and that there are too guſt 
Grounds to apprehend the dan Practices 
of French Emiſſaries; to make an humble Ad- 
dreſs to Your Majeſty, that particular Care might 
be taken for ſecuring the Perſons, of Boucher, 
and of thoſe who were taken with him, and that 
none might be ſuffered to ſpeak with them, till 
they were examined. 

The next Day, Your Majeſty's: gracious An- 
ſwer to this Addreſs was reported to the Houſe, 
That Care had been taken to ſecure the Priſoners, 
and that Your Majeſty would give Orders, that 
no body ſhould ſpeak with them till they were 
examined. Thereupon, the Lords enter'd into 
a. farther Conſideration of the Importance of 
this Matter; and conceiving nothing to be more 
likely to bring Priſoners, who had forfeited their 
Lives, to a full Diſcovery of the Truth, than to 
find themſelves under the Enquiry, of à Parlia- 
ment, they thought it would be of Publick Ser- 
vice for them to take the Examinations of theſe 
Perſons; and accordingly an Order was made, 
that no Perſons ſhould ſpeak with the Priſoners, 
tlll they had appeared at the Bar of the Houſe: 

On the ſixteenth Day, the Earl of Nottingham 


— 


being 
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informing the Houſe of Lords, that the Prifoners 
were brought to Town; the Uſher of the Black 
Rod was ordered to take them into his Cuſtody, 
in order to their Examination; and to keep them 
ſeparate, and in cloſe Cuſtody (as Your Majeſt 
had before direQed;): and it being thought mo 
roper, from the Nature of the Thing; that the 


mination ſhould be by a Committee of Lords, 


rather than by the whole Houſe; it was reſolved 

accotdingly | | 
We beg Leave to mention to Your Majeſty a 

Matter of Fact which ſatisfied: the Lords, that 


their Reſolution to take the Examinations of 


Boucher, and the Perſons apprehended with him, 
was neither unknown nor diſagteeable to Your 
Majeſty : On the ſame Day when that was order'd, 
the fifteenth of December, the Lords re- 
ſolved to examine Sir John Maclean, a very dan- 
gerous' Perſon,” as was repreſented to the Houſe, 
who' then ſtood committed in the Hands of a 
Meſſenger 5 and for that Purpoſe order'd him to 
be brought to the Houſe the next Day, having 
as they then thought very good Grounds to be- 
lieve it might prove of great Service to Your 
Mijeſty; Sir Fobn Maclean was brought to the 
Houſe, according to the Order, but Your Ma- 
jeſty being pleaſed” ſo far to take Notice of this 
Order, as to ſignify to the Houſe by the Lord 
Steward; That Sir John Maclean had been in 
part examined already, and that Your Majeſty 
thought it not proper to have that Buſineſs taken 
out of the way of Examination it was then in, 
but that Your Majeſty would, in a ſhort Time, 
cortimunicate it to the Houſe z the Lords imme- 
diately acquieſced in Your Majeſty's Opinion, 
and ſent back Sir Jobn Maclean to the Place from 
whence he was ht. It was with this. Diſ- 


; 5 and if Four Maje 5 who, no doubt, 
had the fame Notice of both Orders, had thought 
any other Method of the Examination of Boucher, 
and the Perſons taken with him, more proper 
than that of the Lords ; they had Reaſon to con- 
clade Your Majeſty would have intimated it at 
the ſame time, and moſt certainly the Houſe 
would have hed a like Deference for Your Royal 
udgrrient in that Inſtance alſo. | 
The Lords Committees“ appointed to exa- 
mine the Priſoners, proceeded with all poſſible 
Diſpatch,” and made their Report to the Houſe 
on the twetity-firſt of December; upon Conſide- 
ration of the Report, the Houſe found it requi- 
ſite to-corfimit Boucher to the Priſon of Newgate, 
for High Treaſon ; and the Lords Committees 
having ſubmitted to the Judgment of the Houſe, 


whether ſeveral Parts of the Examinations, re-- 


ferre&to in their Report, ſhould be laid open to 
the Houſe, or pur into any other Way of being 
farther enquited into, or proſecuted ; the Houſe, 
out of à full Aſſurance they had, that, when 
the Matter of Fact ſhould be laid before Your 
Majeſty, Lou would certainly give ſuch Or- 
ders upon, as were every way ſuitable to 
Yout Royal” Prudence, and tender Care of the 
Publick Safety; did unanimouſly reſolve, wich- 
out ſo meek. as ſufferivg thoſe Parts of the Re- 
port to be laid open to the Houſe, that an humble 


- * The Committee of Lords, mentioned in this Repreſentation, who were 


Sufſex,, were Seven, vis. the Dukes of Devenſbire and 
Tawnfernd, Wharton, and Sener. 
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poſition of Mind the Lords acted in this whole 
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Addteſs ſhould be made from the Houle to Your 


Majeſty by the Lord Steward and the Duke of 


Somerſet, (Two of the Lords Committees, to 
whom the Examination had been referr'd) layin 
before Your Majeſty the whole Report, with all 
Matters relating thereto; and humbly deſiring 
Your Majeſty to give Order, that Boucher ſhould. 
be proſecuted by Mr. Attorney-General for High 
Treaſon z and that as to the Commitment, Pro- 
ſecution, or Diſcharge of the other Priſoners 
mentioned in the Report, You would be pleaſed 
to give ſuch Directions, as ſhould ſeem moſt pro- 
per to Your Royal Wiſdom. Thus, as the | 
Affair was enter'd upon out of Zeal: for Your 
Majeſty's Preſervation, and the Safety of the 
Kingdom, and was carried on and concluded with 
all poſſible Reſpett to You; ſo we had the 
Co to — aſſured, that our Behaviour was 
no leſs y accepted: by Your 
from the Anſver You: were pleaſed to 4 ark] 
ſame Day to our laſt Addreſs. on this Subject, 
and which was rted: to us on the twenty- 
ſecond of Deember, by the Duke of er, 
whereby Your Majeſty was pleaſed to ſignify to 
a Houſe; _ Your 5 els, 
at You would give Ordet for every Thing as 
the Lords Laden i {1th * =» is 
Madam, this is a true and juſt Account of our 
Proceedings, which have been ſo ſtrangely miſre- 
preſented, and to which no Exception can poſ- 
ſibly be taken by any Perſons- rightly inform'd. 
For as we had Your Royal Approbation of all 
that was done; ſo the Houſe of Commons could 
have had no Pretence of Objection, if they had 
taken the uſual Parliamentary Methods of deſiring 
to be inform'd of what we had done, and of the 
Grounds of our Proceedings, before they had 
approached Your Majeſty with ſuch 'a Repreſen-. 


tation of them. *. - 
Their carrying this unprecedented Addreſs to 


' Your Majeſty, in ſo haſty a Manner, gives us 


almoſt as great Trouble as the hard U we 
find in it. The ancient, known, and indeed on- 
ly effectual Method of preſerving a good Corre- 
ſpondence between the Two Houſes of Parlia- 
ment, has been by Conferences. If at any Time 
either Houſe conceived:, they had à reafonable- 
Ground to object againſt the Proceedings of the 
other, Conferences have been deſired, and the 
Matter in Debate between them fairly diſcuſs d, 
and thereby Miſtakes have been clear d for the 
moſt part, and a good Underſtanding cultivated, 
and a mutual Reſpect preſerved ; which is always 
highly requiſite in the nature of our Conſtitution, 
but more eſpecially neceſſary in this Time of 
War and Danger. 
| Had the Houſe of Commons t fit to have 
I this Method upon this Oecaſion; we 
d have been able to have given them entire 
Satisfaction, not only of the Lawfulneſs of all we 
had done, 'but of the juſt and weighty Grounds 
upon which we took the Examinations of theſe 
Perſons into our own Hands: Or at leaſt, if they 
could have convinced us of any Miſtake, we ſhould 
have giyen them any reaſonable Satisfaction. 
But, without making any ſuch previous Step, 
the Houſe of Commons have made an Appeal 


to examine the Priſoners tout of 


, the s'of "Sunder land and Scar borough, Lords 


directly | 


directiy to the Throne againſt the Houſe of 
Lords, and charged them, though moſt unjuſtly, 
with Attempts of the higheſt Nature. Nothing 
like this was ever done before, and out of our 
hearty Concern for the Preſervation of our happy 
Conſtitution, -we hope the ſame Thing will never 
be done again. We know Your Royal Heart is 
unmoveably fixed on preſerving the Liberties of 
Your People, and tranſmitting -them entire to 
Poſterity; but if in After-Times the Houſes of 
Parliament ſhould be appealing againſt one ano- 
ther to the Crown, (for it ſuch a Courſe be juſti- 
fiable in the Houſe of Commons, the ſame Me- 
thod may be taken by the Lords) as Your Ma- 
zeſty is now ſenſible watt, — Difficulties it ne- 
ceflarily brings upon a good Prince; fo it is eaſy 
to foreſee (and we cannot think of it withbur 
Terror) how fatal the Conſequences may be in 
the Reign of an ill-deſigning Prince, and what 
Advantages may be taken from it, for utterly 
ſubverting the beſt order'd Form of Government 
in the World. There are Examples Abroad, * 
where Proceedings of this kind have ended in 
the Overthrow of the Liberties of the People, 
which makes us the more apprehend the Begin- 
ning of them among ourſelves. Your Majeſty's 
great Judgment cannot but readily diſcern, whi- 
ther it does naturally tend for one Houſe of Par- 
liament to be exciting and earneſtly deſiring the 
Sovereign to exert a real or ſuppoſed Prerogative 
againſt the other Houſe, It is not eaſy to ima- 
gine what the Commons could of Your 
Majeſty from ſuch an Ce the Lords 
have never entertain'd a Thought of uſing this 
dangerous Method, whatever Occaſion may have 
been given within the Compaſs of late Years, 
And we promiſe Your Majeſty we will always 
. endeavour to preſerve a good Underſtanding with 
the Houſe of Critninioas, and ſhall never think 
it too dear to procure that Union at any Rate, 
unleſs that of delivering up thoſe Rights and 
Powers which are lodged in us by the Law, and 
without which, the Conſtitution cannot ſubſiſt, 
We ſhall never be guilty of the Preſumption 


of preſcribing to Your Majeſty when or againſt 
whom You ſhould exert Your Prerogative z but 


we will be always ready to aſſiſt You in the Sup- 
port of all the juſt Rights of the Crown, as well 
as in maintaining the Liberties of the Subject, 
which we know are no leſs dear to Your Majeſty. 

It may with Modeſty and Truth be affirm'd, 
that the Lords have, in all Times, been the ſureſt 
and moſt natural Bulwark of the Prerogatives of 
the Crown, they being (as Your Royal Grand- 
father, of ever bleſſed Memory, was pleaſed to 
expreſs it) an excellent Screen and Bank between 


the Prince and the People, to aſſiſt each againſt 


any Encroachment of the other. 


We will never contribute by any A& of ours 


to the Diminution of the Rights of the Crown, 
nor, as far as we are able, will ſuffer it in others. 
We cannot act otherwiſe, without hurting our- 
ſelves in the higheſt 3 being throughly 
convinced, that the Preſervation of the legal Pre- 
rogative is not only the ſureſt Way to ſecure our 
own Privileges, but of abſolute Neceſſity, for the 
happy and rightful Adminiſtration of the Go- 
vernment. And we hope the Houſe of Com- 
mons will, in all Times to come, ſpeak and act 
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In Denmark, 


$41 
with that Regard to the Prerogative which they 
ſeem to have taken up lately. 

There remains one Particular more, which we 
will only name to Your Majeſty, becauſe we reſt 
ſatisfied it cannot have Weight any where z that 
is, the Inſinuation in the Addreſs, as if the Exa- 
mination of theſe Priſoners by the Lords, was in 
order to obſtruct the Enquiry into the Deſigns 
againſt Your Majeſty's Perſon and Government; 
or at leaſt, that it was likely to produce ſuch an 
Effet. Our dutiful Zeal for Your Majeſty's' 
Government, and our warm Concern to diſcover 
all Deſigns, and oppoſe all Practices againſt it, 
are too well known to the World, that any Sug- 
geſtions of that Sort ſhould make the leaſt Im- 
preſſion ro our Diſadvantage ; and we are very 
ſure, *twas no Suſpicion of that Nature which gave 
the true Riſe to this very ſharp Addreſs. T is 
eaſy to determine, whether a hearty and forward 
Undertaking to ſearch into the of Your 
Enemies, or the ſeeking Occaſion to object to, 
and interrupt ſuch Endeavours, be moſt likely to 
obſtruct the Diſcovery of the pernicious Practices 
of Traitors, | 


Moſt Gracious Sovereign, 

We moſt humbly aſk Pardon for preſuming to 
give Your Majeſty the Trouble of — long Re- 
preſentation, which has proceeded from the paſ- 
ſionate Concern we have to ſtand notonly acquit- 
ted, but entirely approved in the Judgment of ſo 
excellent a Queen, and ſo juſtly beloved of all her 
Subjects. 

We depend upon Your Juſtice as well as Your 
Goodneſs, that nothing can do us Prejudice 
(from whatſoever Hands it cotnes) in Your- 
Royal Opinion, while we continue to act in that 
Station where we are placed by the Form of the 
Engliſþ Government, according to the Laws and 
Cuſtoms of Parliament, with all imaginable Re- 
ou and Duty to Your Self, and all 

for the Safety and Happineſs of Your 

Give us Leave to conclude this our humble 
Addreſs with this firm Promiſe, that no 
no Reproaches, nor any Artifices whatſoever, 
ſhall deter or divert us from uſing our. utmoſt 
Endeavours, from Time to Time, in diſcovering 
and oppoſing all Contrivances and Attempts 
againſt Your Royal Perſon and Government, and 
the Proteſtant Succeſſion, as by Law eſtabliſh'd. 


Her Majeſty's moſt Gracious ANSWER to the 
Repreſentation. 


My Lords, 

% Am very ſorry for any Miſunderſtandings 
* 1 that happen between * Two Houſes of 
« Parliament, which are ſo inconvenient for the 
«© Publick Service, and ſo uneaſy to me, that I 
* cannot but take Notice with Satisfaction of the 
« Aſſurances you give me, that you will carefully 
avoid all Occaſions of them. | 

0 thank you for the Concern you expreſs for 
* the Rights of the Crown, and for my Preroga- 
ſo willingly as 


66 one z which I never 35 
* for the Good of my Subjects, Protection 
* of their Liberties. * 

6Y Sabbati 


* 
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Sabai 42 die Januarii, 1503. 

The Commons order'd; That ſome of their 
Members be appointed to ſearch the Journals of 
the Houſe of Lords, touching their Proceedings 

the late Addreſs of this Houſe to Her Ma- 
jeſty, and their Repreſentation thereupon ; and 
alſo to ſearch Precedents concerning Commit- 


ments by the Houſe of Lords; in Caſes where the- 
Perſon has been in the Cuſtody of the Crown, and 


report the ſame to the Houſe ; and ſeveral Mem- 
bers were appointed accordingly. 


| Sabbati 29 die Januarii, 1703: 
Mr. Tole 
pointed to ſearch the Journals of the Houſe of 
Lords, touching their Proceedings upon the late 
Addreſs of this Houſe to Her Majeſty, and the 
Repteſentation thereupon; and alſo to ſearch 
Precedents, concerning Commitments by the 
Houſe of Lords, in Caſes where Perſons have been 
in the Cuſtody of the Crown, had ſearched the 
ſame accordingly ; and he read in his Place what 
they found therein, and afterwards delivered the 
ſame in at the Table: | Ys 
Reſolved, That this Houſe will, upon Tueſday 
Morning next, take the ſaid Report into Conſi- 
. Martis 1 die Februarii, 1703. 
ERKReſelved, That this Houſe will, upon Thur/- 
day Morning next, take into Conſideration the 


— ax of the Journal of the Houſe of Lords, 
with relation to the Addreſs of this Houſe to Her 


Majeſty, and the Lords Repreſentation. 
Jovis 3 die Februarii, 1703. 


The Report of the Journal of the Houſe of 
Lords, relating to. the Addreſs of this Houſe, 
and the Repreſentation of the Houſe of Lords, 

was read. 
| Reſolved, That an humble Addreſs be ted 
to Her Majeſty, to clear this Houſe from the 
Miſrepreſentation of the Houſe of Lords, in their 

tation preſented to Her Majeſty, 
_ Ordered, That a Committee be appointed to 
draw up the ſaid Addreſs. 
And a Committee was appointed accordingly. 


Vieneris 18 die Februarii, 1703, 


| Mr. Granville from the Committee 
appointed to draw up an humble Addreſs, to be 

reſented to Her Majeſty, to clear this Houſe 
— the Miſrepreſentation of the Houſe of Lords, 
in their Repreſentation preſented to Her Majeſty, 
That they had drawn up an Addreſs accordingly, 
which they had directed him to rt to the 
Houſes which he read in his Place, and after- 


wards deliver'd in at the Table, where the ſame. 
was read, and (with an Amendment) agreed unto 


by the Houſe. 
'" Reſolved, That the ſaid Addreſs be preſented to 
Her Majeſty by the whole Houſe. "> 


Ordered, That ſuch Members of this Houſe as 
are of Her Majeſty's moſt Honourable Privy- 
Council, do humbty know Her Majeſty's Plea- 
fure, when ſhe will be attended by this Houſe. 


Lune 21 die Februarii, 1703. 


Mir. Secretary Hedges acquainted the Houſe, 
That Her Majeſty having been (according to 


ment, That divers ill Practices and Deſi 
reported, That the Members ap- 


Order) waited upon, to know when ſhe would 
be attended by this Houſe, Her Majeſty has been 
pleaſed to appoint this Afternoon, at Four of the 
Clock, at St. James's. 


The humble ADDRESS of the Houſe of Commons 
to the Queen. | 

Maſt Gracious Sovereign, | 

(7 OUR Majeſty having with great Goodneſs 
declared from the Throne to Your Parlia- 
| gns had 
been carried on in Scotland, by Emiſfaries from 
France, which might have proved extremely dan- 
gerous to the Peace of theſe Kingdoms ; and that 
You would lay the Particulars before Your Par- 
liament, as ſoon as the ſeveral Examinations could 
be fully perfected, and made publick without 
Prejudice : We Your Majeſty's moſt dutiful and 
loyal Commons, reſting ſecure and ſatisfied in 
Your Majeſty's great Wiſdom and Care, moſt 
thankfully acknowledged the Confidence You 
have been pleaſed to repoſe in us. | | 

But finding upon the Lords Journals, That 
their Lordſhips, the very ſame Day, made two 
Orders, one to remove Your Majeſty's Priſoners 
out of Your Cuſtody into their own, and the 
other to commit their Examination ſolely to a 
Committee of ſeven Lords, choſen and appointed 
by themſelves z by which Your Majeſty ſeem'd 
excluded from any Power over the ſaid Priſoners : 

Your loyal Commons, juſtly ſenſible 'of the 
dangerous Conſequences of ſuch Proceedings, 
thought themſelves obliged to declare their Con- 
cern at this Violation of Your Royal Prerogative, 
and the known Laws of the Land, in an humble 
Addreſs preſented to Your Mayely. ( 

Your faithful Commons are well aſſured, when 
this Matter comes to be rightly ſtated and under- 
ſtood, a Zeal ſo well intended, and ſo well ground- 
ed, will rather be imputed to them as meritorious 
than liable to Exception; and therefore, ſince 
their humble Addreſs has been ſo artfully miſre- 
preſented by the Lords in their late Repreſenta- 
tion, preſented to Your Majeſty on Tuęſday the 
18th of January, and publiſhed and ſpread with 
unuſual Induſtry through all Parts of the Ki 

themſelves under an indif- 


e jy” 

penſible Neceſſi ring befo 

Majeſty in their 4 2 1 
Their Lordſhi ink fit to take Offence at 
the Manner and Words of our Addreſs, and ac- 
company this Exception with Reflections and 
Inſinuations more harſh and more odious than the 


moſt opprobrious Language: But as we made 
uſe of no Terms but what were ſuitable to the 


Occaſion, ſo it will appear by Precedents, that 
the ſame have been frequently and reciprocally 
uſed by both Houſes to each other; nor could the 


Commons, in reſpect to Your Maje | 
Your Royal Prer 2am 


ive in Words of leſs 
than thoſe in whe ry have vindicated — — 


Privileges. 121 ö , ' 
Whatever Expreſſions our Zeal for Your Ma- 


jeſty, and the Publick, might have inſpi 

could never have jp 2 —ç 
grateful a Remembrance as the Deſtruction of the 
Monarchy, by a deteſtable Aſſembly, compoſed of 
Members of both Houſes, who being alike Par- 
takers in the Guilt, ought equally to ſhare the 


With 


Reproach. 


- With much more Reaſon might we obſerve; 


both on Behalf of Your Majeſty and the Com- 


mons, that their Lordfhips, not contented with 
ing their own Examinations to Yours, not 
contented with excluding Your Majeſty and the 
Commons, to whom Parliamentary Enquiries 
moſt properly belong, appropriate to their Houſe 
only, even in their Application to their Sovereign, 
the Name of a Parliament; an Inſtance not to be 
paralle'd, unleſs by that very Aſſembly that ſub- 
verted the Monarchy. | | 
- It is not the Queſtion at preſent, as ſtated by 
the Lords, Whether their Lordſhips have a Power 
of taking into Cuſtody, while under Exami- 
nation, Perſons accuſed of Criminal Matters, 
cogniſable in Parliament ? But that their Lord- 
ſhips have a Right to take the Priſoners of the 
Crown, and the Examination of them ſolely in- 
to their own Hands, . without Your Majeſty's 
Conſent, and in ſuch a Manner as muſt neceſſa- 
rily prove an Excluſion of Your Majeſty, and this 
Houſe, is the Propoſition Your Commons deny, 
and for which their Lordſhips have produced no 
Precedent. 

This unhappy Occaſion has been at the ſame 
Time accompanied with the moſt ſurpriſing In- 
ſtances' of Contradiftion, and Counter-Orders to 
Your Majeſty, both preceding and ſubſequent 
to it, but eſpecially on the 29th of January laſt, 
when Your Majeſty, with Your accuſtom'd Good- 
neſs, communicated to the Lords the Papers re- 
lating to the Scotch Conſpiracy, with an Exce 
tion only of ſame Matters, not yet proper to be 
made publick, without preventing a further Diſ- 
covery of Secrets of greater Importance, with 
which Your Majeſty aſſured their Lordſhips they 
ſhould alſo be acquainted, as ſoon as it could be 
done without Prejudice, However, their Lord- 


ſhips, upon what Provocation, or for what Rea- 


fon, no where appears, immediately addreſs'd 
to Your Majeſty, preſſing You to lay before 
them the whole Matter, and all Papers relating 
thereunto; by which Your Majeſty was put un- 
der a Neceſſity, either to give their Lordſhips a 
Refuſal, or to comply with their unexpected 
Importunity, to the endangering the publick 
Service, Theſe Proceedings, ſo extraordinary 
in their Nature and in their Manner, could not 
but ſenſibly affect Your faithful Commons, whoſe 
earneſt Deſire it is, to ſee both Your Houſes 
of Parliament, and the whole Body of Your Peo- 
pie entirely agreed to pay the Deference due to 

our Majeſty's Wiſdom, to confide in Your Care, 
and to promote and maintain Your Honour and 
Their Lordſhips, not fatisfied with aſſuming 
this unprecedented Power, have endeavour'd, 
with a great deal of Art, to perſwade Your Ma- 
jeſty of the Neceſſity of it, to prevent the De- 
figns of ill Princes, and their Favourites: But, 
as it may ſeem unreaſonable for their Lordſhips 
to begin to practiſe upon a Prince, ſuch 
Methods as are pretended only to be needful 
againſt an ill one; ſo it is our humble Opinion, 
That the Danger might be much greater, ad- 
mitting this Precedent. Should the Lords com- 
bine to defend one another from Enquiries: and 
Proſecutions, all Parliamentary Impeachments 
might be cluded, ſecret Deſigns carried on, the 
Innacent without Reparation, and the 
Guilty acquitted without Trial. Nor is that In- 
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ſtance; mentioned by the Lords, an unſeaſonable 


Caution, ſince that Revolution in a neighbouring 


Kingdom, alluded to by their Lordſhips, was 
occaſioned by the Incroachments of a preyailing 
Cabal of Lords, who endeavouring to enſlave 


the People, and to betray their King and their 


Country to a Foreign Power, obliged the Church 
and the Commons to unite in the publick Defence, 

Your faithful Commons have tound themſelves 
ſo happy under Your Majeſty's Adminiſtration, 
that they pleaſe themſelves with more agreeable 
Proſpects, and renouncing ſuch Examples of un- 
ſeaſonable Jealouſies and Fears, moſt thankfully 
receive the Bleſſings of Your Reign : Nor could 
they have made a more grateful Return for Your 
Majeſty's generous Protection of their Liberties, 
than by a fa 

If their Lordſhips had conſulted their own 
Journals, with the ſame Care that we always take, 
to be rightly informed, they would hardly have 
affirmed, That a direct Appeal to the Throne, 


without any previous Deſire of Conference, had 


been an unprecedented Practice: Their Books 


are filled with Variety of Inſtances to the con- 


trary; but without examining their Books, it 
ſeems very ſurpriſing, that their Lordſhips could 
ſo ſoon 1 their Addreſs preſented to Your 
Majeſty the laſt Seſſion, on Behalf of the Lord 
Biſhop of Worcefter, and their Addreſs to the 
late King, on Behalf of William Earl of Port- 


land, Edward Earl of Orford, Fobn Lord Somers, 


and Charles Lord Halifax, impeached by the 
Commons of High Crimes and Miſdemeanours : 
And when this Houſe formerly expoſtulated with 
the Houſe of Lords, for proceeding in the very 
ſame Method of which they now complain, their 
Lordſhips made a moſt ſolemn Declaration, in 
theſe Words; Rs 


That they muſt ever aſſert a Liberty in their 
Houſe, to apply to the Throne by themſelves, 
for the doing any Thing warranted by 

, &c. 2s; 


Nor can the Lords, we preſume, upon ſecond 
Reflection, deny the Commons the ſame Liberty, 
which-their Lordſhips themſelves have ſo firongly 
aſſerted, and ſo frequenty practiſed, 2 

Your loyal Commons ſincerely concur with 
their Lordſhips, in declaring, That we will never 
contribute, by any Act of ours, to the Diminu- 
tion of the Rights of the Crown, and that we 
will not ſuffer it in others. Your Majeſty, their 
Lordſhips, and the whole World, may judge, 
from the Example we have now given, if thier 
Lordſhips do truly wiſh the Houſe of Commons 
may, in all Times to come, ſpeak and act with 
that Regard to the Prerogative, which they al- 
low us the Honour to have now taken up; we 
ſhall be very unfortunate to continue under their 
Diſpleaſure at the ſame Time when they ſeem to 
hope, that thoſe who ſucceed us will take Pattern 
by us. | | 


We wiſh their Lordſhips alſo, on their Part, 


may continue, in all Times to come, to ſpeak 
with that Regard to Parliamentary Impeach- 
ments, which they ſeem ſo lately to have taken 
up; ſince we have Reaſon to apprehend, that 
the Miſunderſtandings which have of late Years 
ariſen between the Two Houſes, have been prin- 
cipally owing to the Artifices of ſome 2 


itable Concern for Your Prerogative. - 
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Perſotis among themſelves, whom the Commons 
thought it theri Dy, for the publick Safety; to 
bring to Juſtice. How much more difficult will 
All fuch Endeavours be render'd, ſhould their 
Lordſhips be once admitted ſole Examiners of 
Accuſations againſt each other, as they are al- 
teady ſole Judges: | 

We are accuſed, but moſt unjuſtly, of exciting 


Prerogative againſt the Houſe of Lords : We 
appeal to the Words of our Addreſs, if it is 
poſſible naturally to itripoſe we apes Senſe upon 
any Expreſſion that Is there. e are ſorry their 
Lordſhips ſhould deſcend ſo low as to the ſtrain- 
ing and wreſting of Words, by which they rather 
diſcover an unfortunate 1 to —4 
ſeem culpable upon any Terms, than that 

in Trattl believe us ſo. We know how vain and 
how fruitleſs an Application it would be, to ex- 
cite Your Majeſty to any Abuſe of Your Power, 
which we are convinced You will always exerciſe 
for the general Good; and ſo far are Your Com- 
mons from entertaining any ſuch Deſire, that we 
heartily wiſh to ſee a good Correſpondence pre- 
ſerved between the Two Houſes ; not would for- 
bear to purchaſe it at any Rate, except the giving 
up the Rights of Your Majeſty, by whom we 
ate protected, and the Liberties and Properties 
of the People, by whom we are entruſted. 

Theſe few Inſtances, ſo plain, and ſo uncon- 
teſtable, we preſume, will be ſufficient, without 
treſpaſſing much longer upon Your Majeſty's 
Time, to diſcredit whatever elſe has been al- 
ledged to create in Your Majeſty, and thoſe we 
repreſent, an ill Opinion of us. We have been 
careful and induſtrious to avoid, as far as was 
conſiſtent with our neceſſary Juſtification, all 
Occaſion of reviving Animoſities ; and how great 
ſoever the Provocation has been, Your Majeſty 
having declared how uneaſy You are under ſuch 
Miſunderſtandings, we ſhall make no Difficulty 
to lay aſide our Reſentments, who ſhall always 
be ready to facrifice our Lives and Fortunes to 
Your Quiet and Service : Nor can we doubt but 
we muſt ſtand fully acquitted to the whole 
World, and eſpecially to Your Majeſty ; ſince 
the Zeal that we have ſhewn, and the Reproaches 
that we have born, have been owing to no 
other Cauſe but the Defence of an excellent 
Queen, in whoſe Hands God Almighty has 
placed the Executive Authority over theſe Na- 
tions, which Authority it has been the only En- 
deavour of Your faithful Commons to preſerve 
as entire as our Laws and Conſtitution +" 


May it pleaſe Your moſs Sacred Majeſty, 

It is with the deepeſt Concern, and a Grief 
not to be expreſſed, that Your dutiful and loyal 
Commons have found themſelves engaged in Diſ- 

tes of this Nature, by which they have been 
ſo unſeaſonably interrupted in finiſhing the Sup- 
plies, and other Matters of the higheſt Impor- 
tance. How zealouſly they have applied them- 
ſelves to the Diſcharge of their Duty, appears 
from their having already preſented Your Maje- 
ſty with the greateſt part of their Aids, with a 
Diſpatch and Unanimity beyond Example : Nor 
could the few Bills yet depending have met the 
leaſt Obſtruction or Delay, but from the indiſ- 


penſible Neceſlity of vindicating Your Majeſty's 


Royal Prerogative, the Privileges of our own 


\ 


and earneſtly defiring Your Myeſty to exert Your: 
0 


* 
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Houſe, and the Rights and Liberties of all the 
Commons of England, in ſeveral Inſtances in- 
vaded almoſt at the ſame Time; we wiſh there 
may have been more of Miſtake than Deſign in 
thoſe who have created theſe unhappy Diffe= 
rences : However, we deſire the Remembrance 
may be henceforth blotted out, and that there 
may remain no other Impreſſion in the Hearts 
both of Lords and Commons, than a ſincere and 
paſſionate Concern for Your Majeſty's Welfare 
and Glory ; nor any other Contention ever here- 
after ariſe, but by whom the Publick Good ſhall 
be beſt advanced, the Proteſtant Succeſſion, and 
the Church of England, beſt ſecured, and the 
juſt Rights and Prerogatives of the Crown beſt 
ſupported. 

| Martis 22 die Februarii, 1703. 

Mr. Speaker reported, That he, with the 
Houſe, did Yeſterday preſent their humble Ad- 


dreſs to Her Majeſty, and that Her Majeſty did 
thereupon give the gracious Anſwer following. 


Gentlemen, : 
“ Return you many Thanks for the great 
40 Concern you expreſs for me and my juf 
« Rights. Your Diſpatch of the Supplies is a 
great Advantage to the Publick Service; and 
« I am very well pleaſed with the Aſſurances you 
« give me, of your Care to avoid any Occaſion 
of Difference between the Two Houſes, eſpe- 
* cially at this Time, when there is ſo apparent 
« a Neceſſity of ſtrengthning ourſelves againſt 
e the malicious Deſigns of our Enemies. 


Jovis 24 die Februarii, 1703. 

Ordered, That ſome Members be appointed to 
ſearch the Journals of the Houſe of Lords, what 
Proceedings have been ſince the laſt Report to 
this Houſe, upon the Papers communicated to 
the Lords by Her Majeſty, relating to the Con- 
fpiracy ; and ſeveral Members were appointed 
accordingly. $52: 


Lune 28 die Februarii, 170g. 

Sir Humphry Mackworth That the 
Members appointed had been to inſpect the Jour- 
nals of the Houſe of Lords, what Proceedin 
had been ſince the laſt Report to this Houſe, 
upon the Papers communicated to the Lords by 
Her Majeſty, relating to the Conſpiracy ; but 
that they did not find any Prociediags as yet 
enter d in their Journals; but that out of the 
Papers for making up the ſame, they had taken 
Copies of the Proceedings they found therein, 
which he read in his Place, and afterwards de- 
— 2 where the ſame were 
Ordered, That the Conſideration of the ſaid 
Report be referr'd to the Committee of the 
whole Houſe, who are to conſider of the Papers 
communicated by Her Majeſty to this Houſe, 
relating to the Treaſonable Correſſ car- 
= with St. Germain s, and the Court of 

rance. 


Martis 29 die Februarii, 1703. ; 

Mr. Freeman (according to Order) reported 
from the Committee of the whole Hobs to 
whom it was referred to conſider of the Papers 


; 


— 


. . 


tommunicated by Her Majeſty to this Houſe; 
relating to the Treaſonable Correſpondence car- 
ried on with St. 'Germam's, and the Court of 
France, the Reſolution which they had ditected 
him to report to the Houſe; which he read in his 
Place, and afterwards deliver'd in at the Table, 
where the ſame was read; and is as followeth. 
Reſolved, That it is the Opinion of this Com- 
mitter; That the Houſe be moved, that an 
humble Addreis be preſented to Her Majeſty; 
That ſhe will be pleaſed to re- aſſume the juſt 
Exerciſe of Her Prerogative; and take to Her- 
ſelf the Examination of the Matters relating to 
the Conſpiracy, communicated to this Houſe by 
Her Majeſty; and to give Aſſuranee, that they 
will defend Her Majeſty's facred Perſon and 
Government, againſt all Perſons concerned in the 
ſaid Conſpiracy, and all othet Conſpitators what- 
foever: And to declare, That the eſtabliſhing 
of a Committee of Seven Lords, for the ſole 
Examination of the ſaid Conſpiracy, is of dan- 
gerous Conſequence, and may tend to the Sub- 
verſion of the Government: x 
Reſolved, That the Houſe doth agree with the 
Committee, That an humble Addreſs be pre- 
ſented to Her Majeſty, That ſhe will be pleaſed 
to re- aſſume the juſt Exerciſe of Her Prerogative, 
and take to Herſelf the Examination of the Mat- 
ters relating to the Conſpiracy, communicated to 
this Houle by Her Majeity ; and to give Al- 
ſurance, that they will defend Her Majeſty's 
ſacred Perſon and Government, againſt all Fer- 
ſons concern'd in the ſaid Conſpiracy, and all 


other Conſpirators whatſoever; and to declare, 


That the eſtabliſhing of a Committee of Seven 
Lords, for the fole Lxamination of the ſaid Con- 
ſpiracy, is of dangetous Conſequence, and may 
tend to the Subverſion of the Government. 
Refolved, That the ſaid Reſolution be preſented 
to Her Majeſty by the whole Houſe. | 
Ordered, That ſuch Members of this Houſe 
as are of Her Majeſty's moſt Honourable Privy- 
Council, do humbly know Her Majeſty's Plea- 
ſure, when ſhe will be attended by this Houſe. 


Mercurii 1 die Martii, 1703. 
Mr. Secretary Hedges reported, That Her Ma- 
jeſty had been pleaſed to appoint to be attended 


this Houſe; to Morrow, at Four of the 
Clock in the Afternoon, at St. James's. 


| Veneris 3 die Marti, 1703; 

Mr. Speaker reported, That he, with the 
Houſe, did Yeſterday preſent their humble Ad- 
dreſs of the 2gth of February laſt to Her Maje- 
ſty, and that thereupon, Her Majeſty was pleaſed 
to give the gracious Anſwer following. 


Gentlemen, 
40 HE great Marks of Truſt and Confi- 
* dence, which you have given me in this 


« Addreſs, are very acceptable to me. 

& I thank you for your Advice, and ſhall con- 
« ſtantly exerciſe my juſt Prerogative for the Se- 
« curity and Satisfaction of my Subjects. 


OABBEN DIX 


Upon theſe Proceedings of the Hbuſe of 
Cotnmons, the Houſe of Lords; the 28th 
of March; dtew up another Repreſentati- 
on; which they preſented to Her Majeſty, 
and is as follows: | 

The bumble Repreſentation, or Addreſs; of the Right 
Honourable the Lords Spiritual and Temporal; 
in Parliament aſſembled, preſented t> Her Majeſty; 
on Friday the Thirty-firſs Day of March, 1704. 

and Her Majeſty's moſt grations Anſwer there- 
unto. t | | | 


Die Martis 28 Martii, 1504. 
May it pleaſe Your moſt Excellent Majeſty, 


| E the Lords Spiritual and Temporal, 


| in Parliament aſſembled, found our- 
ſelves obliged (tho* with great Unwillingneſs) 
to make an humble Repreſentation to Your 
Majeſty, on the 18h of January laſt, of the In- 
juſtice done to us by the Houſe of Commons z 
and it is with the utmoſt Reluctance we are 
brought to give Your Majeſty a ſecond Trouble 
upon the like unhappy Occaſion. This ap- 

ars by our Silence after the Addreſs of the 
Houſe of Commons preſented to Your Majeſty 
the Twenty-firſt 4 Febraary: For though that 
Paper be, in Effect, but one continued Miſre- 
preſentation of our Words, and our Proceedings, 
yet we thought ourſelves ſecure in Your Majeſty's 
great Judgment, which would diſcern where the 
Truth lay, through all the Colours made uſe of 
to diſguiſe it. And we were willing to hope, 
that a Moderation which was fo little deſerved, 
could not but have a good Effect upon the Houſe 
of Commons; but the Votes of the 29th of Fe- 
bruary, which they laid before Your Majeſty, 
have convinced us of our Miſtake, and made it 
impoſſible for us to flatter ourſelves longer with 
any ſuch Expectation: They continue to miſre- 
preſent our Proceedings, and to ſolicite the 
Throne againſt us, and thereby put us upon an 
abſolute Neceſſity of doing ourſelves Juſtice, in 
laying a true State of Things before Your Ma- 
jeſty. When we obſerve, that the firſt Addreſs 
of the Houſe of Commons was ordered the next 
Day after we entered upon the Examination of 
Boucher ;, That on the Third of February, when 
we appointed a Day for taking the Papers re- 
lating to the Conſpiracy into Conſideration, the 
Houſe of Commons appointed a Committee to 
draw up the Addreſs againſt us, preſented to 
Your Majeſty on the 21f, which was the Day 
our Committee reported Kzith's Examination 
And that their Votes of te 29th came from a 


Committee appointed to conſider of the Papers 


communicated to them, the ſame Day we made 
our Addreſs to Your Majeſty to iſſue out a Pro- 
clamation for encouraging the Diſcovery of the 
Cypher of the Gibberiſh Letters (though they 
had made a Compliment to Your Majeſty on 
their reading thoſe Papers, and had laid aſide all 


Thoughts of them for three Weeks together.) 


We cannot, without great Concern, reflect upon 
the Unſeaſonableneſs of theſe Applications: 


+ Die ee $1 Martii, 1704, It is Ordered by the Lords Spiritual and Temporal in Parliament aſſembled, That the Re. 


preſentation, or Addreſs, of 
moſt gracious Anſwer thereunto, ſhall be 
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Houſe, agreed to the 28th Inſtant, and preſented to Her Majeſty this Day, and Her Majeſty's 
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What can be more likely to prevent the Diſco- 
very of this dangerous Conſpiracy, than a Diſ- 
agreement among thoſe who ſhould unite their 
ndeavours in alliſting Your Majeſty to ſearch to 
the Bottom of it? What can more encourage 
Offenders to an obſtinate Silence, than the Pro- 
ſpect of having the Examinations interrupted by 
an unhappy Breach between the Two Houſes ? 
And what can give greater Security to Your Ma- 
jeſty's Enemies, than to ſee a Foundation laid for 
ſuch Diſputes, as will for ever put an End to all 
Parliamentary Enquiries into their Deligas ? 
The Gentlemen of the Houſe of Commons have 
carried this Point ſo far, that rather than ſuffer 
us to proceed quietly in ſearching into the Bot- 
tom of this dangerous Conſpiracy, they do not 
only reflect on us, but depart from their Pre- 
tences of Keſpe& to Your Majeſty, and cenſure 
Your Conduct in aſſiſting our Examination, as 
if You had thereby done an Injury to Your Pre- 
rogatives We are therefore obliged in Duty to 
Your Majeſty, as well as Juſtice to ourſelves, 
farther to explain the Grounds on which we have 
acted, and to produce Precedents to ſnew, we 
have done nothing unwarranted by the Practice of 
our Anceſtors. 
We cannot but obſerve how the Houſe of 
Commons have varied their Style ; in their firſt 
Addreſs they directly charged the Lords with 
wreſting Priſoners out of Your Majeſty's Hands; 
in their ſecond Paper, they ſay only, We ſeem to 
exclude Your Majeſty from any Power over the 
Priſoners ; but the Charge is alike unjuſt in both. 

They continue to complain of T'wo of our 
Orders; one of which, they ſay, was to remove 
Your Majeſty's Priſoners out of Your Cuſtody 
into our own ; and the other, to commit their 
Examination ſolely to a Committee of ſeven 
Lords choſen, and appointed by ourſelves. 

We know not by whom a Committee of Lords 
can be choſen, but by the Houſe of Lords ; nor 
can there be any thing more Parliameatary, and 
more proper for the Diſpatch and Secrecy of an 

Examination, than referring it to a Committee, 
This was practiſed by both Houſes of Parlia- 
ment, in the Years 1678, and 1679; nor was it 
objected to either, that they took the Examina- 
tion ſolely to themſelves : Tho? the Committee 
of the Houſe of Commons was, in the Style of 
their own Book, a Committee of Secrecy. | 

The Lords, the Commons, and the Privy- 
Council had that Plot under Examination at the 
ſame Time, yet there was no interfering of Ju- 
riſdiftions; the Papers and the Witneſſes were 
convey'd to one another, as there was Occaſion, 
without any Diſputes; none of them ſtopped or 
delayed the Enquiries of the others, but con- 
curred in promoting them. 

We might have expected, that when the Houſe 
of Commons charged us a ſecond Time with vi- 
olating Your Royal Prerogative, and the known 
Laws of the Land, they would have ſpecified 
what Branch of the Prerogative we had intringed, 
or what Law, Statute, or Uſage, we had broken : 
- Whenever they think fit ro be more particular in 

the Charge, we ſhall be very ready with our 
- Anſwers. 

We ſhall always contend with the Houſe of 
Commons in Zeal for Your Majcſty's Honour 
and Safety; but we ſhall never pretend to be 
meritorious, in giving up what we know to be 


* 
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the Right of Parliaments :.And we are fure Your 
Majeſty underſtands and loves the Conſtitution of 
the Engi/b Government too well, to approve of 
ſuch a Preſent ; and therefore we muſt again beg 
Leave to inſiſt on our former Repreſentation, as 
well founded in every Particular. LIVE 
We have no Cauſe to be ſorry to hear it has 
been ſo , univerſally well received, ſince we are 
ſure it cannot but be for Your Majeſty's Service, 
as well as a full Juſtification of ourſelves. We 
were very careful that there ſhould be no Harſh- 
neſs in any Expreſſions of our Repreſentation; 
but if they complain of Reaſoning they cannot 
anſwer, or are uneaſy to hear Truths they cannot 
deny, it is not our Fault. 14 
The Houſe of Commons were certainly in the 
right, in not producing the Precedents which they 
ſay they have of ill Language that has paſſed 
between the Two Houſes, becauſe it could not 
have been agreeable to Your Majeſty. | 
We muſt own we. never ſearched our Books 
for that Purpoſe ; and we believe, that if eyer 
the Commons uſed the like before, our Anceftors 


thought it unbecoming them to return it; and 


we think it moſt -proper to be forgotten. 

We cannot think that any Expreſſions (by 
whatſoever Zeal inſpired) that are not ſuitable to 
the Decency which is due from one Houſe of 
Parliament to another, can ſhew a Reſpect to 
Your Majeſty, or add any Force to their Argu- 
ments, 

We do not comprehend what is meant by their 
ſaying, We did appropriate to the Houſe of 
Lords only, the Name of a Parliament. There 
is no Foundation for that Charge in any Word of 
our Repreſentation ; nor was there any Occaſion 
for ſuch an Aſſertion in the Controverſy between 
us ; both Houſes are alike intereſted in the Point 
we maintain, We are ſure the Houſe of Com- 
mons have claim'd and exerciſed ſuch a Power of 
Examination and Commitment as the Lords inſiſt 
2 and we are well aſſured, that on proper 

caſions every future Houſe of Commons will 
do the like again: So that let the Gentlemen of 
the preſent Houſe of Commons be as liberal as 
they pleaſe in renouncing their own Right, and 
as much diſpleaſed as they think fit with the 
Houſe of Lords, for not following their Ex- 
ample, we have this Comfort, that Your Majeſty 
is too equitable to think amiſs of us for defend- 
ing our Parliamentary Rights, and we are ſure 
of having every Houſe of Commons that ſhall 
ſit hereafter of our Side, as well as every Eng- 
kſhman, who values the Conſtitution of his 
Country. | 

There is no Paſſage in our Hiſtory more no- 
torious, than that the pretended Houſe of Com- 
mons, in the Year 1648, when they could not 
prevail with the Houſe of Lords, then ſitting, 
to join with them in the intended Murder of their 
King, took upon them firſt to aboliſh the Houſe 
of Lords by a Vote, and then to proceed to do 
that execrable Fact by themſelves. ' 

It is not therefore to be imagined what the 
Houſe of Commons can mean, by ſaying, That 
Aſſembly was compoſed of Members of both 
Houſes, If all other Proof of the contrary was 
wanting, yet the Teſtimony of that bleſſed, 
though unfortunate King, is abundantly ſuffici- 
ent, who made it one of his Exceptions to that 
deteſtable Court at his Trial. | % 
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We can never call to Mind that Fact without 
Horror, and yet we are obliged by Law to com- 
memorate it every Year; and ſurely it can never 
be mentioned more uſefully than upon ſuch an 
Occaſion, when the ſtrange Uſage of one Houſe 
of Parliament by another, makes it impoſſible 
not to reflect on the miſerable Conſequences that 
have formerly followed from ſuch Differences. 

When the Gentlemen of the Houſe of Com- 
mons act according to the Meaſures taken in thoſe 
Times, they ought not to be offended if they 
are remembered by the Lords. If they will take 
upon themſelves to ſtop the iſſuing out Your Ma- 
jeſty's Writs for filling up their Houſe, and that 
in ſeveral Places, and for a long Time, whereby 
they make themſelves an imperfect Repreſentati- 
on, which is a Wound to the Conſtitution, a 
Wrong to the Boroughs, who have a legal Right 
to ſend Repreſentatives, and an Injuſtice to Your 
Majeſty, who has an undoubted Title to the Ser- 
vice and Attendance of all the Members; can 
they wonder, or ought they to complain, if we 
preſume to tell Your Majeſty, That very few 
Things were leſs excuſable in that unhappy 
Houſe of Commons, than their refuſing to fill up 
their Body, and compleat the Repreſentation ? 

Theſe Beginnings are very dangerous : It is 
not eaſy to foreſee how far ſuch a Praftice may 
be carried, or what Effects it may have upon 
the Boroughs that ſuffer the preſent Wrong, or 
upon others who may apprehend the like Uſage ; 
and who can ſay, but, in After-Times, an ill 
Prince may take Advantage of ſuch Precedents, 
and think himfelf juſtified in with-holding his 
Writs from ſome, by as good Law as the Com- 
mons can ſhew for pretending to ſtop them from 
iſſuiog to others ? 

The Commons have made three Addreſſes to 
Your Majeſty upon this Occaſion, yet have not 
atter in Diſpute fairly in any one of 
them. The plain Matter of Fact is this; Boucher, 
Oxilby, xc. being ſeized by the Cuſtom-Houſe 
Officers on the Coaſt of Sufſex, as they land- 
ed from France, were. ſent for to be brought 
to Town by Meſſengers z the Lords having re- 
ſolved to examine theſe Perſons themſelves, Or- 
dered the Meſſengers to bring them to the Houſe, 
and committed them to the Black Rod, in order 
to their Examination. The Queſtion is, Whe- 
ther this Proceeding of the Houſe of Lords was 
à Breach of any Law, or contrary to the Cuſtom 
of Parliaments? We aſſerted it was not, and as 
we humbly apprehend, we proved our Aﬀerti- 
oh, by undeniable Reaſons, and we aſſured Your 
Majelty we could juſtify it by Precedents. 

It appears by our Records, That we have at 
«ll Times, when we thought it expedient for the 

lick Good, not only taken Priſoners out of 
the Cuſtody of Meſſengers (which is but a 
Temporary Confinement, in order to the exami- 
ning Perſons, or while they are under Examina- 
tio) but taken them 'out of any other Cuſtody, 
and them ſometimes into the Cuſtody o 
Your Majeſty's Officers attending the Houſe of 
Peers, ſometimes removed them from one Priſon 
to another, as the Houſe thought moſt ſafe and 
proper for their Examination, 

Perſons condemn'd, and under Sentence of 
Death, may be moſt properly called the Priſoners 
of the Crown, when their Lives and Eſtates, as 
well as Liberties; are entirely at Mercy ; yet the 
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Houſe of Lords has ſent for ſeveral in thoſe Cir- 
cumſtances from the furtheſt Parts of England to 
be examined. 

We could produce Precedents in all Times, 
when any thing of this Nature has been before 
the Houſe, the moſt ancient Records furniſhing 
the cleareſt and moſt frequent Inſtances of the Ju- 
riſdiction of the Lords, in examining, trying, 
and puniſhing all great Offenders. 

But we ſhall at preſent confine ourſelves to the 
Proceedings in reſpe& to the Popiſh Plot, in the 


Reign of Your Majeſty's Royal Uncle, (except 


in ſome few Inſtances in both Houſes, as well be- 
fore as after that Time) not only becauſe that 
was the laſt Conſpiracy that fell under a Parlia- 
mentary Examination; but becauſe both Houſes 
of Parliament enter'd into the Enquiry with 
equal Zeal, 

And we beg Leave to annex to this our hum- 
ble Addreſs, ſome Extracts of the Proceedings 
of both Houſes in that Enquiry, N* 1, II. | 

We deſire to obſerve, That though the King” 
mention'd that Plot in his Speech at the opening 
of the Seſſion ; yet he was * from communi- 
cating the Particulars to the Parliament, or de- 
firing them to look into it, that he directly told 
them, he would leave that Matter to the Law. 

He was not very deſirous of having the Par- 
liament meddle with that Enquiry, and there- 
fore *tis reaſonable to ſuppoſe, he would not have 
been ſilent, if their Proceedings had been a 
Violation of the Prerogative, and the known Laws 
of the Land. 

We beg Leave to make this ſingle Remark on 
ſuch of the Precedents as relate to the Removal 
of the Popiſh Prieſts after Sentence of Condem- 
nation, That this was taken notice of by the 
Commons, and ſeveral Meſſages paſſed between 
the Twe Houſes about them : The Commons 
were earneſt that they ſhould be executed, and 
inſiſted to have them ſent back t6 the ſeveral 
Priſons for that Purpoſe ; but they never pre- 
tended to deny that the Lords had Power to fend 
for them, or change the Cuſtody. 

The Commons, in their ſecond Addreſs, pre- 
tend to have been ſenſibly affected and provoked 
to their harſh Treatment of the Lords, by what 
paſs'd in the Lords Houſe the 29th of January, 
which was almoſt ſix Weeks after their firſt Ad» 
dreſs was preſented. + 

It looks as if they wanted Reaſons to juſtify 
the ordering that Addreſs, when they are forced 
to defend it by Arguments drawn from Facts 
which happen'd ſo long after. | 

If the Commons had conſidered our Addreſſes 
of the 29th of January, or the 15th of Febru- 
ary, they would have found in them' no Contra- 
dictions, or Counter-Orders to Your Majeſty, 
with which they charge us. We were inform'd of 
ſeveral Papers that had not been communica- 
ted to us; thoſe we deſired, and we received 
them by Your Majeſty's Command; and have, 
we hope, made uſe of them for Your Majeſty's . 
Service, and the publick Safety, We have had 
the Happineſs that our Zeal has been more than 
once approved by Your Majeſty : And we leave 
the Commons to juſtify their own Coldneſs and 
Indifference, in a Point of ſuch high Concern: _ 

If we look back on the Steps the Commony 
have made in this whole Matter, they are ſuch 
as will hardly be believed hereafter : And we can 
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deſire nothing more for our Juſtification, than 
that our Proc-edings and theirs may be compar'd. 

When the Papers relating to this Conſpiracy 
were laid before them, they contented themſelves 
with reading them, and without offering any 
Advice or Aſſiſtance, gave Your Majeſty 1 hanks 
for laying the Papers before them, and expreſſed 


their Satisfaction in Your Majeſty's wiſe Con- 


duct, and great Care of your People. This 
was certainly juſtly due to Your Majeſty's pru- 
dent Adminiſtration, but was not all that might 
have been reaſonably expected from a Houſe of 
Commons, when Your Majeſty had laid before 
them the Account of ſuch a dangerous Conſpi- 
racy. | 

Thus the Matter reſted for ſeveral Weeks : 
And when at laſt the Houſe of Commons thought 
fit to take up a ſecond Time the Conſideration 
of thoſe Papers, inſtead ot doing what we hoped, 
and the Kingdom expected from them, all they 
did was to find new Caul- of Diſpleaſure againſt 
the Lords, to complain of what Your Majeſty 
had done, to ſolicite You to re- aſſume the juſt 
Exerciſe of Y our Frerogative, and to defire You 
to ſtop our Procceding, as of dangerous Conſe- 
quence, and what might tend to the Subverſion of 
the Government. | 

This Conduct ſeems very unaccountable : And 
when they had not thought fit to paſs any Judge- 
ment on the Conipiracy, *tis hard that the En- 
quiry into it ſhould be ſo ſeverely cenſured. 

The Commons confine what we ſpoke in Ge- 
neral Terms of the fatal Conſequences that have 
happen'd in moſt Countries in Europe, from the 
. Differences which have ariſen between 
the Eſtates of the ſeveral Kingdoms, to the In- 
ſtance of one Country: The Obſervation was 
general, and the Overthrow of the Liberties of 
moſt of our Neighbours ſprung from this Root. 

But we are ſurprized, that the Houſe of Com- 
mons ſhould ſingle out that Inſtance of a Revo- 
lution in a neighbouring Country, where the 
Clergy and the Commons were prevail'd upon by 
the Management of the Court, to carry their 
Reſentments againſt the Lords ſo far, that they 
deliver'd up the Authority of the Lords, the 
Freedom of the People, and made a total Altera- 
tion of the Government. 

We cannot imagine what is meant by calling 
this Treachery of the Commons and Clergy, in 
betraying the Liberties of their Country, their 
uniting in the Publick Defence; nor can we con- 
ceive how this comes to be mentioned on this Oc- 
caſion: We hope there is no Danger of ſuch a 
Union amongſt us for ſuch Purpoſes ; and we 
think Your Majeſty, and Your People, are equally 
concern'd in this Inſinuation. 

Tis wonderful that the Commons ſhould mag- 
nify their own Care in examining our Journals, 
refle& on us for not looking into our own Books, 
and at the ſame Time cite two. Precedents, in 
which they are entirely miſtaken, and which prove 
the direct contrary to what is inferr'd from them. 
; The Lords in their Repreſentation affirm, 
That the Commons, by appealing directly to the 
Throne againſt the Houſe of Lords, and charg- 
ing them with Attempts of the higheſt Nature, 
without firſt aſking a Conference, had done a 


Thing unprecedented. The Commons, to prove 


the contrary, cite the Addreſs preſented to Your 


Majeſty on Behalf of the Biſhop of Horcefter, 
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and the Addreſs of the Lords to the late King, 


on Behalf of Four Lords named in their Ad- 


dreſs, We crave Leave to ſtate thoſe two Caſes : 
The Commons had cenſured the Biſhop of Wor- 
cefter, without giving him any Opportunity of 
being heard. They had voted him Unchriſtian, 
which ſurely is aſperſing the Innocent without 
Poſſibility of Reparation, as well as it was con- 
demning him without a Trial; and made an Ad- 
dreſs to Your Majeſty to remove him from being 
Almoner. This Proceeding ſeem'd very extra- 
ordinary with reſpect to Your Majeſty, and very 
unparliamentary with reſpect to the Houſe of 
Lords, of which the Biſhop was a Member; and 
yet no Notice was taken of them : Upon this, 
the Lords made an Application to Your Majeſty, 
on Behalf of the Reverend Prelate, That he might 
not ſuffer in Your Majeſty's Opinion, before he 
had an Opportunity of making his Defence. 
The Caſe of the Four Lords was this: The 
Commons having at the Bar of the Houſe of 
Lords impeach'd them for High Crimes and Miſ- 
demeanours, the next Day made an Addreſs to 
the late King, to remove them from his Preſence . + 
and Councils for ever: The Houſe of Lords 
thought this an Attempt of the higheſt Nature 
upon their Judicature, that while the Cauſes were 
depending before them in Parliament, the Com- 
mons ſhould quit the Part they had taken of Ac- 
cuſers, and pretend to be the Judges themſelves, 
and ſolicite the King to put their Sentence in 
Execution immediately. But yet they proceeded 
to act with ſuch a Moderation as was caice to be 
juſtified; they forbore expoſtulating with the 
Commons, much leſs did they appeal to the Throne 
againſt them, they only deſired the King not to 
paſs any Cenſure upon them before they were 
tried: They took no Notice that the Commons 
had made any Addreſs, and only endeavoured to 
prevent the Injuſtice and Oppreſſion which might 

ave been done to their own Members, and the 
Affront offered to their Judicature, without mak- 
ing the leaſt Reflection on this Proceeding ;z and 
they had no other way of acting, for no Conference 
could have prevented the Impreſſion that might 
have been made on the King by ſuch an Applica- 
tion of the Commons. 

Beſides, in both theſe Caſes the Commons were 
the Aggreſſors; they firſt applied to the Throne, 
and made it neceſſary for the ps to follow them. 
Thus far theſe Inſtances may be of Uſe to ſhew 
by what Steps the Commons roſe to this way of 
addreſſing againſt the Houſe of Lords ; 'they be- 
gan theſe Attempts in the Caſe of particular Lords, 
which now they put in Practice againſt the whole 
Body of the Peers. 

The Lords will think themſelves concern'd in 
all Times to obſerve and maintain the Law and 
Uſage of Parliaments in Impeachments; and this 
they did with all poſſible Exactneſs, upon the 
Occaſion of the Impeachments of . thole Four 
Lords; but they could not judge it reaſonable 
to let the Accuſers ſhare with them in their Ju- 
dicature. And if the Commons in Times to 
come ſhall ſo far forget themſelves, as to endea- 
vour to blaſt Men's Reputations, by exhibiting 
Articles, when they are not able or prepared to 
maintain their Charge, the Lords will always 
look upon themſelves as bound to do equal Ju- 
ſtice, and diſcharge the Innocent. Nothing can 
truly leſſen or weaken the Force and Awe of 

| | Impeachments,. 
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Impeachments, but a partial Uſe of them : 
While they continue to be the equal Inſtruments 
of Publick Juſtice, they will have their Weight 1n 
all Places; but if once they are made uſe of to 
defame Men only, without Thoughts of bringing 
them to Trial, Impeachments will loſe their Ter- 
ror, and the Houſe of Commons will not encreaſe 
their Honour or Authority : And if in that Caſe 
the Houſe of Lords could not do Juſtice to the 
Accuſed, they would be the only Judicature 
which had the unhappy Power of condemning, 

t not of acquitting. 

— 3 * are 2 from pretending to be the 
ſole Examiners of Conſpiracies hereafter, if the 
Commons will do their Duty in concerning them- 
ſelves for the Publick Safety; but if they will 
ſhew ſo little Zeal as the Gentlemen of this Houſe 
of Commons have done, if when they are told of 
Conlpiracies from the Throne, they will concern 
themſelves ſo little as to leave the Enquiry to 
others, the Lords muſt of Conſequence be the 
ſole Enquirers, or elſe Parliaments muſt be to- 
ally excluded from ſuch Examinations. 

The Commons in their ſecond Addreſs com- 
plain, Thac they are accuſed moſt unjuſtly of 
exciting, and earneſtly defiring Your Majeſty 
to exert Your Prerogative againſt the Houſe of 
Lords. The Words of their firſt Addreſs are fo 
plain, that no other Conſtruction could be reaſon- 
ably put upon them; and we are now very ſure 
we did not miſtake their Meaning, fince in the 
Votes which they have laid before Your Majeſty, 
they have thought fit to explain themſelves, and in 
direct Terms defire Your Majeſty to re- aſſume the 
juſt Exerciſe of Your Prerogative, and take to 
Yourſelf the Examination of the Matters relating 
to the Conſpiracy. 

There — wreſting or ſtraining theſe 
Words to juſtify the Interpretation we made of 
their firſt Addreſs; and ſurely they had forgot 
what they ſaid in the ſecond, when they came 
to paſs thoſe Votes, by which the Sincerity of 
their Profeſſions, when they pretend to deſire that 
the Remembrance of thoſe unhappy Differences 
may be blotted out, does beſt appear. But we 
are ſtill at a Loſs to know what they uy 
mean by Your Majeſty's re- aſſuming Your ju 
Prerogative. 

1 — Majeſty was pleaſed to lay the Papers 
relating to the Conſpiracy before us, and You 
had given Your Royal Approbation to the Me- 
thod in which we had put the Examination : 
And it ſeems a ſtrange Averſeneſs to Parliamen- 
tary Inquiries, that they would not leave it poſ- 
fible, even with the Concurrence of the Crown, 
for either Houſe of Parliament to enquire into 
Conſpiracies; though at the ſame Time we muſt 
freely own, that it this Power be not lodged in 
us by the Conſtitution, it ought not, nor indeed 
cannot be given and delegated by the Crown. 


Meſt Gracious Sovereign, 


We. humbly aſk Pardon for having detained 
you ſo long upon a Subject, which cannot but be 
diſagreeable to Your Majeſty. 

e beg Leave to conclude, with expreſſing 
the juſt Senſe we have of that virtuous and truly 
Royal Moderation, which Your Majeſty has ſhewn 
upon this Occaſion, in not ſuffering Yourſelf to 
be prevail'd upon, to do any Thing to the Pre- 
judice of the Conſtitution, from whatſoever Hands 
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| 549 
the Invitation comes. It ſhall be our daily 
Prayer to Almighty God, That he will long 
preſerve and proſper Your Majeſty for the Good 
of this Kingdom ; and that Your Reign may be 
as glorious all the World over, as it is happy to 
all Your People. e 


Her Majeſty's moſt gracious Anſwer to the Repreſen- 
tation, or Adareſs. 


My Lords, 


«a 12 none of my Subjects have any Deſire 
= to leſſen my Prerogative, ſince I have no 
+ Thought of making Uſe of it, but for their 
Protection and Advantage. 

I look upon it as a great Misfortune, when 
** any Miſunderſtandings happen between the 
** Two Houles of Parliament, which cannot be 
* without ſo much Prejudice to the Publick, that 
I ſhall never omit any thing in my Power to 
prevent the Occaſions of them. | 


PRECEDENTS out of the Journals of the 
Houſe of LORDS. | 


Ne I. 


2 Die Mai, 1675. 


Paper was preſented to. the Houſe, being 
A Examinations taken by ſome Juſtices of 
the Peace in the County of Sarrey, concerning 
ſome blaſphemous Speeches ſpoken by John 
Taylor, now a Priſoner at the Gaol at Guilford, 


which Paper being read, the t .ouſe Ordered as 


follows, viz. 7 

Ordered, The Serjeant at Arms bring in ſafe 
Cuſtody to the Bar of this Houſe, on Friday next, 
at Ten of the Clock in the Forenoon, the Body of 
the ſaid Jobn Taylor. 


Die Lune 21 Oftobris, 1678. 


His Majeſty acquaints the Lords and Commons 
with a Plot againſt His Perſon, in a Speech, Part 
of which Speech, ſo far as relates to the Plot, 
follows, in hc verba: : 


„I Now intend to acquaint you, (as I ſhall al- 
00 1 ways do with any ching that concerns me) 
*© That 1 have been informed of a Deſign againſt 
* my Perſon by the Jeſuits ; of which ] for- 
bear my Opinion, leſt 1 may ſeem to ſay too 
* much, or too little, but I will leave the Matter 
to the Law; and in the mean Time, will take 
* as much Care as I can, to prevent all manner of 
Practices by that ſort of Men, and of others 
too, who have been tampering in a high Degree 
by Foreigners, and contriving how to introduce 
© Popery among us. 


Whereupon, the Houſe made the following 
Addreſs. f 


« E Your Majeſty's moſt dut r. 
5 W our Majeſty's moſt dutiful and 


loyal Subjects, the Lords Spirituahand 
« Temporal in Parliament aſſembled, havi 
*© been acquainted by Your Majeſty, That there 
„ is Information given of a horrible Deſi 
<< againſt your Majeſty's ſacred Life, (which 
© God long 
* Your Majeſty, that You would vouchſafe to 
communicate to us (as far as Your Maje 
* ſhall think fit) ſuch Papers as haye any Ten- 

«< 
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reſerve) are humble Suitors to 
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« dency to the Diſcovery thereof, or of any other 
« Deſign againſt the Proteſtant Religion, as it is 
4 now eſtabliſhed in the Church of England, that 


„ ye may, uſe our utmoſt Endeavours to ſerve 


« Your Majelty, according to our bounden Duty 
« and Allegiance. | 

| 23 Ofobris, 1678. 

The Papers concerning the Plot were delivered 
to the Deputy-Clerk of the Parliaments, by one 


of the Clerks of the Council. 
Lords Committees were appointed to conſider 


of the Papers tranſmitted from the Council by 


His Majeſty's Directions, concerning the Diſco- 
very of the horrid Deſign againit His Majeſty's 
ſacred Perſon, or of any other Deſign againſt His 
Majefty; or His Kingdom, by introducing Po- 
pety; whoſe | Lordſhips have Power to ſend for 
Perſons, Papers, and Records, as they ſhall ſee 


30 Oftobris, 1678. 


Ordered, That Nathaniel Thompſon, who is now 
in the Cuſtody. of William Sorocold, for printing 
Popiſh Books for James Thompſon, ſhall ſtand 
committed to the Priſon of the Gate- houſe, at Weſt- 
minſter, during the Pleaſure of this Houle. 


31 Otobris, 1678. 


©. Ordered, That the Lords with White Staves do 
attend His Majeſty, humbly to deſire Him from 
this Houſe, that the Papers of Mr. I bitebread and 
Mr. Mscho, which have been read at the Council- 
Table, may be, by His Majeſty's Command, 
brought before the Committee to examine Papers 
relating to the horrid Defign againſt His Majeſty 
and alſo that the Clerks of the Council may bring 
the Minutes taken by them upon the Examination 
of Titus Oates, and others, before the Council, 
concerning this Matter. 


4 Novembris, 1678. 


Ordered, That the Lords Committees appoint- 
ed to examine the Lords who are Priſoners in 
the Tower of London, for Treaſon, ſhall alſo ex- 
amine ſuch other Perſons who are now Priſoners 
in the Tower for Treaſon, as their Lordſhips 
ſhall think fit, and alſo Sir Ellis Leighton, now 
Prifoner in Newgate; and that the Lord Chief 
Juſtice of England do aſſiſt their Lordſhips at 
ſuch Times as they fhall appoint ; and that one 


of the Clerks of the Privy-Council do attend their 


Lordfhips. 
8 Novembris, 1678. 


© Ordered, That the Lords with White Staves 
do attend His Majeſty, humbly to deſire Him 
from this Houſe, That the Letter of Mr. Coleman, 
of the 29th of September, 1675, to Father le 
Cheſe, and another of his to Father le Cheſe, 
wherein be owns the ſending the ſaid Letter, and 
Monſienr le Cheſe's Letter, whereby he owns the 
Receipt thereof, which hade not been read in this 
Houſe, may, by His Majeſty's Order, be brought 


The Lord Treaſurer reported His Majeſty's 
Anſwer, 
bar His Majeſly will give Order, that the ſaid 
Letters bull be brought to this Houſe as ſoon as 


may be. 


4PPENDINX. 


this Houſe. 
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18 Novembris, 1678. 


Ordered, That Edward Coleman, now a Priſo- 
ner in Newgate for Treaſon, be brought by the 
Keeper of Newgate, before the Lords Commit- 


tees to peruſe Letters and Papers, to Morrow at 


Nine of the Clock in the Forenoon ; and that 
the Duke of Monmouth be defired to ſend a ſuf- 
ficient Guard of Soldiers, to aſſiſt the Keeper of 
Newgate, in this Service of bringing and return- 
ing Edward Coleman. 

Ordered, That the Lords with White Staves do 
humbly deſire His Majeſty, That His Majeſty will 
pleaſe to give Order, that the Papers of Mr. Good- 
win, now in the Hands of the Clerks of the Coun- 
cil, may be brought before the Lords Committees 
appointed to conſider of, and prepare the Evi- 
dences for the Trial of Mr. Coleman. 


23 Novembris, 1678. 


Ordered, That the Serjeant at Arms attend- 
ing this Houſe, his Deputy or Deputies, do 
forthwith repair to Stratford upon Avon in War- 
wickſbire, and bring thence the Body of Mr. 
Jobn Gerard, ſuppoſed to be a Prieſt, and one 
other Perſon mentioned, but not named, (in a 
Letter dated there the 2oth of November) and 
ſubſcribed Simon Cale, Mayor, Jobn Wolmer, in 
which it is recited, That they were in Cuſtody 
there, for refuſing the Oath of Allegiance, and 
bring, them in ſafe Cuſtody to the Bar of this 

ouſe. 


27 Novembris, 1678. 


Ordered, That Dr. Lower, and Dr. Warner, be, 
and are hereby appointed to viſit Mr. Hite, alias 
Whitebread, being ſick near Weld-bouſe, and give 
this Houſe an Account to Morrow Morning, in 
what Condition of Health they find him. 8 


28 Novembris, 1678, 


Ordered, That the Clerk of His Majeſty's 
Privy-Council, in whoſe Cuſtody the Depoſitions 
lately taken at the Council-Board are, which con- 
cern the * Majeſty, be, and is hereby 

inted to bring the ſaid Depoſitions before this 

ouſe to Morrow at Nine of the Clock in the 


Forenoon. 


29 Nevembris, 1678. 

The Houſe received an Account, That Dr. 
Lower and Dr. Warner have viſited Whitebread, 
and they find that his former Diſtempers have 
left him, and he hath now only a Tertian Aue; 
and their Opinion is, That he may be removed 
ſafely upon his Intermitting Days: It is Or- 
dered, That the Serjeant at Arms attending this 
Houſe ſhall to Morrow attach the Body of Mr. 
White, alias Whitebread, and carry him forth- 
with to the Priſon of Newgate, there to remain in 
ſafe Cuſtody, 'till he ſhall be delivered/by due 
Courſe of Law. 

Upon Information given to this Houſe, that 
one Daniel Maccarty, a Romiſh Prieſt, is now 
under Cuſtody in Thetford, in the County of 
Norfolk : It is Ordered, That the Serjeant at 
Arms attending this Houſe, his Deputy or De- 

uties, ſhall forthwith repair to Thetford afore- 
aid, and bring thence To Body of the ſaid 


Daniel Maccariy, in ſafe, Cuſtody to the Bar of 
20 Decembris, 
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20 Decembris, 1678. 


Whereas Daniel Maccarty, a Romiſh Prieſt, 
was, by Order of the 29th of November laſt, 
brought from the Gaol at The/ford, in the County 
of Norfolk, by the Serjeant at Arms attending 
this Houſe, and is now in his Cuſtody here : Ir 
is this Day Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the 
Lords Committees for examining Perfons and 
Papers, for Diſcovery of the horrid Deſign 
againſt His Majeſty's Perſon and Government, 
ſhall examine the faid Daniel Maccarty ; and if 
their Lordſhips find that he is not charged with 
any Particulars relating to the ſaid Deſign, he is 
to be remitted and left to the Law ; but if other- 
wiſe, their Lordſhips are to report to the Houſe 
what they find concerning him. 


3 Decembris, 1678. 


Upon Information given to this Houſe, by the 
Lord Windſor, That one Edward Whitaker ſtands 
committed in the City of Worceſter, for ſome un- 
becoming Words by him uttered, as is certified 
in a Letter to his Lordſhip, ſigned Jo. Das, 
Mayor: It is Ordered, That the ſaid Mr. V bitater 
ſhall give Bail before the Mayor of Worceſter, for 
his Appearance before the Lords in Parliament, 
within eight Days next after ſuch Bail given. 


Die Veneris, 13 Die Decembris, 1678. 
Edward Whitaker being call'd for to anſwer the 
Charge againſt him ſent up from the Mayor of 


Worceſter, but being not to be found: It is Order- 
ed, That if the ſaid Edward Whitaker come not, 


* and render himſelf before the Houſe riſes, he ſhall 


be attached; and he nor coming, It is Ordered by 


the Lords Spiritual and Temporal in Parliament 


aſſembled, That the Serjeant at Arms attending 
this Houſe, or his Deputy, do forthwith attach 
the Body of Edward Whitaker of London, Gentle- 
man, and bring him in ſafe Cuftody to the Bar of 
this Houſe to Morrow Morning, to anſwer to the 
Informations put into this Houſe upon Oath. 
againſt him: And this ſhall be a ſufficient Warrant 
on that Behalf. | 


Die Sabbati, 14 Die Decembris, 1678. 


Whereas Edward Whitaker was this Day 
brought to the Bar by the Serjeant at Arms at- 
tending this Houſe, to anſwer to the Informa- 
tions againſt him, which he denies, alledging, 
That he hath Witneſſes to clear himſelf from 
the Matters charged on him: Upon Conſidera- 
tion had thereof, it is Ordered by the Lords Spi- 
ritual and Temporal in Parliament aſſembled, 
That the ſaid Edward Whitaker may, and ſhall 
have Order for ſummoning his faid Witneſſes, 
to be heard viva voce, on the Second Day of the 
Sitting of the Parliament, next after Chriſtmas, 
if he deſires it: At which Time alſo, the Wit- 
neſſes, who have inform'd againſt him, ſhall be 
ſummoned to be heard viva voce; and that in 
the mean Time, the ſaid Serjeant at Arms ſhall 
deliver the ſaid Edward Whitaker into the Priſon 
of Newgate, there to remain in ſafe Cuſtody till 
further Order: And this ſhall be a ſufficient 
Warrant on that Behalf. 

3 Decembris, 678. | 

Upon Information given to this Houſe, That 
one —— Barnefly, a Romiſh Prieſt, is now un- 
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der Cuſtody in the City of Voreeſter; It is Or- 
dered, That the Serjeant at Arms attending this 
Houſe, his Deputy and Deputies, ſnall forthwith 
repair to the City of Worcefter, and bring thence 
the Body of the ſaid —— Barnefly in ſafe Cuſtody 
to the Bar of this Houſe. 


Die Sabbati, 14 Die Decembris, 1678. 


Whereas Henry Barnefly, who was by Order 
of this Houſe ſent for from the Gaol in Worceſter, 
was this Day brought to the Bar by the Serjeant 
at Arms attending this Houſe, and there exa- 
mined, being ſuppoſed to be a Popiſh Prieſt: 
It 1s Ordered by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, That the ſaid 
Henry Barneſly ſhall, by the ſaid Serjeant at Arms, 
or his Deputy or Deputies, be returned into the 
Gaol in Worceſter, there to remain in ſafe Cuſtody 
till he ſhall be thence delivered by due Courſe of 
Law : And this ſhall be a ſufficient Warrant on 
that Behalf. 


Die Lune, 23 Die Decembris, 1678. 

Upon reading the Petition of | Henry Barney, 
now in the Cuſtody of the Serjeant at Arms at- 
tending this Houſe, ſhewing, That being by 
Order of this Houſe brought from Worcefter, and 
by like Order to be returned thither again; and 
that being very old and ſickly, he is not able to 
bear the Journey in this hard Seaſon of the Year; 
and therefore praying, that he may remain here 
upon Bail: It is Ordered by the Lords Spiritual 
and Temporal in Parliament aſſembled, That 
the ſaid Henry Barnefty (being charged to be a 
Popiſh Prieſt) ſhall, by the ſaid Serjeant at Arms, 
be delivered into the Priſon of the Ning - Bench, 
there to remain in ſafe Cuſtody, till he be better 


able to be returned to Worcefter, in order to his 


Trial there : And this ſhall be a ſufficient War- 
rant on that Behalf. 


6 Decembris, 1768. 


Upon Report made by the Earl of Clarendon, 


from the Lords Committees to examine Perſons 


and Papers, Cc. That their Lordſhips think it 


neceſſary that Sir Henry Titchborne, a Popiſh Re- 
cuſant, now Priſoner in the Goal at Vincbeſter, 
be brought up to Town: It is Ordered, That 
the Serjeant at Arms attending this Houſe, his 
Deputy and - Deputies, ſhall forthwith. repair to 
Winch:fler, and bring thence the ſaid Sir Henry 
Titchborne, and deliver him into His Majeſty's 
Tower of London, there to remain in ſafe Cuſtody 
till further Order : And. this ſhall be a ſufficient 
Warrant in that Behalf. 14 13 5a 
To Sir George Charnock, Knight, Serjeant 
at Am attending this Honſe, and to the 
Keeper of the Gaol at Wincheſter, and 10 
lbe Conſtable of His Majeſty's Tower of 
London, and their reſpettive Deputies ; as 
alſo 10 all His Majeſty's Officers, Civil and 
Military, o he aiding and affiſting in this 
Service. L p 1g | 1 : 
20 Decembris, 1678. 

Upon Information given to this Houſe upon 
Oath, That Tho.” Thorn, now or late Servant to 
Richard T asbrough, Efſq;' hath utter'd dangerous 
and treaſonable Words, and that he is at preſent 
in the Gaol at Bury in Suffolk : It is 9 

That 


1 


* 
* 


| Richard Tasbrough, E 
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. That the Serjeant at Arms attending this Houſe, 


tain Francis Spalding, Deputy-Governor of Chep- 


or bis Deputy or Deputies, ſhall forthwith te- fo Caſtle, who was by Order of this Houle, 


pair to Bury, and bring thence the Body of the 


ſaid Thomas Thorn, in ſafe Cuſtody to the Bar of 
this Houſe, to anſwer thereunto, 


21 Decembris, 1678. 


| Whereas Richard Tasbrough, Eſq; was this 
Day brought to the Bar by the Serjeant at Arms, 
and denied all that was alledged __ him; 
and whereas there is a Warrant of the Lord 
Chief Juſtice of Exgland, iſſued againſt him: It 
is Ordered, That the Serjeant at Arms deliver 
the ſaid Richard Tasbrough in fate Cuſtody to 
ſuch Perſon or Perſons as the Lord Chief Juſtice 
of England ſhall direct. 


29 Martii, 1679. 


Upon Information poem to this Houſe, That 
who is charged to be 

ilty of the late horrid Conſpiracy, for which 
he was committed to the Priſon of the King's- 
Bench, hath fince been enlarged upon Bail, and 
is now to be brought to his Trial at the Aſſizes 
at Bury, in the County of Suffo/k : Upon Con- 
ſideration had of the Caſe of the ſaid Kichard 
Taibrough, It is Ordered by the Lords Spiritual 
and Temporal in Parliament aſſembled, That the 
Judge of Aſſize for that County be, and is here- 
by di „ that his Lordſhip proceed no fur- 
ther upon the Trial of the ſaid Richard Taſ- 
brough, than to the Indictment of him, and the 
finding thereof by the Grund Jury; and that the 
ſaid Richard Tasbrough may be ſafely ſent up to 
London, in order to his Trial to be had at the 
Bar of the Court of King*s-Bench. And it is 
further Ordered, That Mr. Thomas Beate, one 
of the Meſſengers attending His Majeſty's Coun- 


cil-Board, be, and is hereby authorized and re- 


quired with all Speed to attend the ſaid Judge of 
Aſſize for this Purpoſe, and to take Care of the 
Execution of this Order, as to the bringing up 


the ſaid Richard Tasbrough in ſafe Cuſtody, in 3 


order to his intended Trial : And for fo doing 
this ſhall be a ſufficient Warrant. 


26 Decembris, 1678. 


Committees for examining Perſons and Papers, 
to examine Richard Tasbrough and Thomas Thorn. 

VU pon Information to the Houſe by the Lord 
Viſcount N. t, That one Valentine Harcourt, 
a Popiſh Prieſt, is taken, and now in Cuſtody in 
the Gaol at Shrewsbury: It is Ordered, That 
the Sheriff for the County of Salep, be, and is 
hereby 2 to take and give Order for the 
ſending of the ſaid Valentine Harcourt in ſafe 
Cuſtody, to appear at the Bar of this Houſe, 
and that the Charge of the ſaid Sheriff ſhall be 
allowed upon his Account in the Court of Ex- 
chequer ; and it is Ordered, That the Sheriffs of 
the reſpective Counties, which the ſaid 


Valentine Harcourt ſhall paſs in his being ſent up, 


as aforeſaid, be aiding and aſſiſting to the Fur- 
therance thereof, as Occaſion ſhall require. 


Dis eneris, 21 Die Martii, 1653. 
Upon Report made from the Lords Commit- 
tees, for examining Matters relating to the Diſ- 
covery of the late horrid Conſpiracy, That Cap- 


dated the 21ſt Day of Nevemler laſt, committed 
to the Priſon of the King*s-Bench, for Matters 
wherewith he ſtands charged, hath ſince that 
Time been enlarged upon Bail, and being upon 


Bail, commands ſtill at Chepftow Caſtle, as De- 


puty-Governor, and hath misbehaved himſelf, as 
hath appeared to the ſaid Lords Committees: It 
is thereupon Ordered by the Lords Spiritual and 
Temporal in Parliament aſſembled, That the 
Serjeant at Arms attending this Houſe, or his 
Deputy or Deputies, do forthwith attach the 
Body of the ſaid Francis Spalding, and bring 
him in ſafe Cuſtody to the Bar of this Houſe: 
And this ſhall be a ſufficient Warrant on that 
Behalf, | 


Die Jovis, 27 Die Martii, 1679. 


Captain Francis Spalding being brought to the 
Bar by the Serjeant at Arms, was aſked, Whether 
he is not under Bail ? which he acknowledged ; 
and that Sir Ralph Delaval and Mr. Banks are 
his Bail, taken in the King's-Bench ; and being 
asked, Why he went down to Chepftow Caſtle, 
being a Priſoner under Bail, and by whoſe Or- 
der ? He faid, he had no Order for it, but went 
of his own Head. Then the Matter wherewith 
he was charged, and for which he was committed 
on the 21ſt of November laſt, was read, and alſo 
the Depoſition of Thomas Crowder, a Soldier of 
that Garriſon, was read, Fc. : 

Whereas Captain Francis Spalding, who was 
on the 21ſt of November laſt committed to the 
Priſon of the King's-Bench, there to remain in 
ſate Cuſtody till further Order, hath fince pro- 
cured his Enlargement upon Bail, and repaired 
to Chepſtow Caſtle, as Deputy-Governor thereof, 
and misbehaved himſelf there, as appeareth by 
the Depoſition of Thomas Crowder, and other 
Matters, upon which he was this Day examined 
at the Bar, being now in the Cuſtody of the Ser- 
jeant at Arms attending this Houſe : It is Or- 
dered by the Lords Spiritual and Temporal in 


Parliament aſſembled, That the ſaid Francis 


Spalding be re-committed to the Priſon of the 


King -Bencb, there to remain in ſafe Cuſtody 'till 
further Order; and that the ſaid Serjeant at 
; Ordered, That it be referred to the Lords 


Arms, or his Deputy, take Care to convey him 
the ſaid Francis Spalding to the ſaid Priſon : And 
this ſhall be a ſufficient Warrant on that Behalf. 


25 Martii, 1679. 
Upon Report made by the Earl of Clarendon 


from the Lords Committees for examining Mat- - 


ters relating to the Diſcovery of the late horrid 
Conſpiracy, That their Lordſhips are of Opini- 
on, that Edward Turner, a Prieſt and Jeſuit, who 
hath been examined before them, and is now in 
the Cuſtody of Francis Strutt, a Meſſenger, 
ſhould be committed to Priſon: It is Ordered, 
That the ſaid Francis Strutt ſhall forthwith de- 
liver the ſaid Edward Turner into the Priſon of 
the Gate-houſe, at Weſtminſter, there to remain as 


a Priſoner, till he ſhall be delivered by due 


Courſe of Law. 


To Francis Strutt, Meſſenger, his Deputy and 
Deputies, and to the Keeper of the Pri 
of the Gate-houſe, ” v haps 


15 Aprilis, 
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15 Aprilis, 1679, 

Whereas Sir William Andrews is ſeized on, 
and brought to Town in Cuſtody, as an Agent 
in the Jate horrid Conſpiracy againſt the King: 
It is this Day Ordered, That the Officer, in 
whoſe Cuſtody the ſaid Sir William Andrews is, 
ſhall forthwith deliver the ſaid Sir William An- 
drews into the Priſon of the Gate-houſe, at Weſt- 
— 4 there to remain a Priſoner, till further 

r. 


28 Aprilis, 1679. 


Upon Report made from the Lords Commit- 
tees for examining Matters relating to the Diſ- 
- covery of the late horrid Conſpiracy, That their 
Lordſhips have received Information made upon 
Oath, that Sir William Andrews, now Priſoner 
in the Gate- bouſe, at Weſtminſter, is engaged in 
the Conſpiracy againſt His Majeſty's Perſon and 
Government : It is thereupon Ordered, by the 
Lords Spiritual and Temporal in Parliament aſ- 
ſembled, That the Keeper of the Gate-houſe afore- 
faid, be, and is hereby required to take Care, 
that the ſaid Sir William Andrews be forthwith 
conveyed and ſafely delivered into the Tower of 
London, there to remain a Priſoner, *till he ſhall 
de diſcharged by due Courſe of Law; and for ſo 
doing this ſhall be a ſufficient Warrant. 


21 Aprilis, 1679. 

Upon Report from the Committee for Exa- 
minations, That James Allen, who was taken 
into Cuſtody, being charged with encouraging 
. Elizabeth Oxley to fire Houſes, hath been exa- 
mined by their Lordſhips, and * what is 
charged upon him; and in regard xamina- 
tions — a Hoſe fired in Fetter- 
Lane, are before a Committee of Commons : It 
is Ordered, That the Serjeant at Arms attend- 
ing this Houſe, do forthwith carry the faid James 

to the ſaid Committee, to be examined, 
and diſpoſed of as they pleaſe. 

Upon Report from the Committee of Exami- 
nations, That their Lordſhips think it neceſſary, 
that William Sturges, now a Priſoner in the Gaol 
at Chelmsford, ſhould be brought to Town: It 
is Ordered, That the Serjeant at Arms attending 
this Houſe, do forthwith repair to the Gaol at 
Chelmsford, in Eſer, and bring thence the Body 
of the ſaid Williem Sturges, and deliver him into 
the Priſon of the Gate-bouſe at Weſtminſter, there 
to remain a Priſoner *till further Order. 


23 Aprilis, 1679. 

Upon Report from the Lords Committees for 
Examinations, That their Lordſhips find it re- 
quiſite, that David Lewis, who hath been tried 
and condemned as a Popiſh Prieſt, at the Aſſizes 
held for the County of Monmouth, and is now in 
Gaol there, may be brought to Town: It is Or- 
dered, That the Sheriff tor the ſaid County of 
Monmouth, be, and is hereby required to take 
Care, and give Order for the ſpeedy conveying 
of the faid David Lewis, in Safery from the 


ſaid Gaol, to be delivered into the Priſon of 


Newgate, the Charges of which Service ſhall be 
allowed to the ſaid Sheriff upon his Account in 
the Excbequer. 
The like Order for Roger Hanſuip, in the Gaol 
at Glouceſter. ; 7% 
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The like Order for Jobs Kemble, in the Gaol 
at Hereford. * 
The like Order for Francis Fohnſon, alias Webb, 
in the Gaol at Worceſter. f 


8 Mais, 1679. 


The Earl of Clarendon reported from the 
Lords Committees for Examinations, That Vl. 
liam Harcourt the Jeſuit is taken, and now in the 
Hands of the Officer that took him : Ir is Or- 
dered, That the ſaid William Harcourt be brought 
to the Bar preſently. | 


Zodem die poſt Meridien. 

William Harcourt was brought to the Bar, and 
being there charged with Treaſon, the. Houſe 
made the following Order. 

Whereas William Harriſon, alias Harcourts was 
this Day brought to the Bar, and was there 
charged with High Treaſon: It is Ordered, ' 
That the Gentleman-Uſher of the Black Rod, 
attending this Houſe, do take fpecial Care forth- 
with to convey the faid William Harriſon, alias 
Harcourt, in Safety to Newgate, there to remain 


a Priſoner, *till he ſhall be diſcharged by due 
Courſe of Law. * 


To the Gentleman-Ujher of the Black Nad, 
attending this Houſe, &c. 


Die Lune 19 Maii, 1679. 


Whereas Richard Gerrard, Eſq; is c 

upon Oath with { reaſon : It is Ordered, T 
the Keeper of the Priſon of the Gatehouſe, at 
Weſtminfter, (in whoſe Cuftody the ſaid Richard 
Gerrard now is) be, and is hereby required forth- 
with to take Care for the conveying of the faid 
Richard Gerrard to the Priſon of Newgate, there 
to remain a Priſoner 'till he ſhall be diſcharged 
by due Courſe of Law; and this ſhall be a ſuſfi- 
cient Warrant in that Behalf. 


30 Oftobris, 1680. 


It being ſignified to this Houſe, That Obver 
Plunket, the Titular Priniate of Ardmagb in the 
Kingdom of Veland, is, by His Majeſty's Order, 
brought over hither, in order ro his Trial here, 
and is now in Cuſtody in the Hands of a Meſ- 
ſenger : It is Ordered, That the Meſſenger, in 
whoſe Hands the ſaid Oùver Pluntet now is, be, 
and is hereby authorized. and forth- 
with to convey and deliver the Body of the ſaid 
Okver Plunket into the Priſon of maß; and 
that the Keeper of the ſaid Priſon do keep him 
there in Safety, until he ſhall be diſcharged by 
due Courſe of Law; and that the ſaid K 
and his Under-Officers do take Care, that the 
ſaid Oliver Plunket be kept as a cloſe Priſoner, 
till the Pleaſure of this Houſe be further ſigni- 
fied; and this ſhall be a ſufficient Warrant in that 
Behalf. | 

To the Meſſenger in whoſe Cuſtody the ſaid Oliver 

Plunket is, and alſo to the Keeper of the Pri- 
ſon of Newgate, his Deputies and -Offcers, 
and every of them. | 


4 Januarii, 1680. 


Ordered, by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, That Mr. Attorneys. 
General do peruſe Gs Ra — 
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and draw Warrants for the Commitments of Sir 
Fobn Fitzgerald, Colonel Pierce Lacy, and Lieu- 
tenant Colonel Bradley, as may be available in 
the Law, and attend the Judges for their Aſſiſt- 
ance therein, and preſent the ſame to the Houſe 
to Morrow, at Ten of the Clock in the Forenoon. 
Ordered, That Sir John Fitzgerald, Colonel 
Pierce Lacy, and Lieutenant Colonel Bradley, do 
remain in the Cuſtody of the Purſivant, as now 
they are, till the Houſe gives further Order. 


5 Januarii, 1680. 


Ordered, by the Lords Spiritual and Temporal 
in Parliament aſſembled, That Sir John Fitzgerald 
be committed to the Gate-houſe tor Treaſon, in 
compaſſing the King's Death, and in levying 
War, and practiſing to introduce a Foreign Force 
into the Kingdom of Ireland, and to depoſe the 
King from the Crown of Ireland; and that the 
Meſſenger, in whoſe Hands the ſaid Sir Jobn 
Fitzgerald is, be, and is hereby authorized and 
required, forthwith to deliver and convey the 
Body of the ſaid Sir John Fitzgerald into the 
Priſon of the Gate-houſe ; and that the Keeper of 
the ſaid Priſon do receive and keep him there in 
ſafe Cuſtody, *till he ſhall be diſcharged by due 
Courſe of Law: And this ſhall be a ſufficient 
Warrant in that Behalf. | 

Ordered, by the Lords Spiritual and Temporal 
in Parliament aſſembled, That Pierce Lacy, Eſq; 


be committed to Newgate for Treaſon, in com- 
paſſing the Death of the King, and in levying 


ar, and practiſing to introduce a Foreign Force 
into the Kingdom of Ireland, and to depoſe the 
King from his Crown of Ireland; and that the 
Meſſenger, in whoſe Hands the ſaid Pierce Lacy 
now is, be, and is hereby authorized and re- 
quired, forthwith to convey and deliver the 
Body of the ſaid Pierce Lacy into the Priſon of 
Newgate ; and that the Keeper of the ſaid Priſon 
do receive and keep him there in ſafe Cuſtody, 
until he ſhall be diſcharged by due Courſe of 


Law: And this ſhall be a ſufficient” Warrant on 


that Behalf. . 3 7 
The like Order for Colonel William Bradley. | 


Die Martis, 10 Die Decembris, 1689. 


Ordered, by the Lords Spiritual and Tempo- 
ral in Parliament afſembled, That Mr. Vernatti, 
now in Cuſtody, do ſtand committed to the Gen- 
tleman-Uſher of the Black Rod attending this 
Houſe, And it is further Ordered, That the 
ſaid Gentleman-Uſher. go to the Lodging of the 
ſaid Vernatti, and ſecure his Papers, and ſeal them 
up in his Preſence, and ſet a Guard on his Houſe 
or Lodging. Fa ls. : | 


PRECEDENTS ouf of the Journals of the 
Houſe of COMMONS. 
N I. 8. 
‚ 224 AMartii, 14 Car. II. 
eo Information, That George Withers 
had -been the Author and Publiſher of a 
ſcandalous and ſeditious Pamphlet, to enrage the 


People, and to vilify and defame the Members 
of this Houſe, and to blemiſh the Honour and 


Jiuſtice of this Houſe, and their Proceedings, and 


was.now a Priſoner in Newgate : 
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Reſolved, That the ſaid George Withers be brought 
in Cuſtody of the Serjeant at Arms attending 
this Houſe, or his Deputy, to the Bar of this 
Houſe, at Four of the Clock this Afternoon, to be 
examined touching the Matters objected again(t 
him; and the Keeper of Newgaze, or his Deputy, 
is to cauſe him to be brought accordingly. 

Reſolved, That this Houſe do adjourn *till 
Three of the Clock this Afternoon. 

George Withers being then brought in Cuſtody 
to the Bar of this Houſe, and the ſcandalous 
ſeditious Libel, with which he ſtands charged, 
being ſhewn unto him, the ſame being in Two 
diſtin& Papers; upon View of the firſt of them, 
he declared, That the ſame might be his Hand, 
but that it was but Parcel of what be intended; 
and the other Writing being ſhewn unto him, he 
confeſſed the ſame to be of his own Hand- Wri- 
ting; and two Witneſſes being called in, viz, 
Henry Northrop, and Robert Heybourne, and teſti- 
fying that they took the ſaid Papers from under 
Mr. Withers's Hand, and that he was writing 
part of them juſt when they were taken from him; 
and that he did, upon Examination before Mr, 
Attorney-General, confeſs the ſaid Papers to be 
of his own contriving and drawing. 

Reſolved upon the Queſtion, That George Withers, 
who was this Day brought from the Priſon 
of Newgate to the Bar of this Houſe, be ſent. 
Priſoner, and delivered into the Cuſtody of the 
] jeutenant of the Tower, there to be kept in 
cloſe Cuſtody, and to be denied Pen, Ink, and 
Paper, and debarred from having any Company 
to come unto him. And it is reterred unto Mr. 
Pryn, Mr. Serjeant Charleton, Mr. Solicitor- 
General, Serjeant Maynard, Dr. Birkenhead, Mr. 
Thurland, Mr. Smyth, Mr. Vaughan, and Mr. 
Clifford, or any Three of them, to peruſe the 
ſeditious infamous Libel by him contrived, and 
draw up an Impeachment againſt him, and report 
it to the Houſe at their next Meeting. 


21 Oftbris, 1678. 


Ordered, That a Committee be appointed to 
examine concerning the Murder of Sir Edmond- 
bury Godfrey, and to enquire into the Manner and 
Means how he came by his Death; and likewiſe 
— 2 into the Particulars of the Plot and 

onſpiracy, mentioned in His Majeſty's Speech, 
againſt his Perſon and — which Com- 
mittee was impowered to ſend for Perſons, Papers, 
and Records. | 

Ordered, That an Addreſs be made to His 
Majeſty by ſuch Members of this Houſe as are 
of His Majeſty's Privy-Council, humbly to de- 
fire His Majeſty, that all Papers which do re- 
late to the Plot and Conſpiracy, mentioned in 
His Majeſty's Speech, againſt his Perſon and 
Government, may be communicated to the ſaid 
Committee. 

23 Octobris, 1678. 

Reſolved, &c. That the Matter concerning the 
Plot and Conſpiracy, mentioned in His Majeſty's 
Speech, againſt his Perſon and Government, be 
heard at the Bar of the Houſe. 

Ordered, That Mr. Michael Godfrey be forth- 
with ſent for to attend with the Papers and Exa- 
minations, taken by Sir Zdmondbury Godfrey, and 
now remaining in his Cuſtody ſealed up, touching 
the Plot and Conſpiracy mentioned in His Ma- 
jeſty's Speech. | 
| 24 Ofo- 


* 


APPENDIX. 


24 Oftobris, 1678. 


The Papers of Examinations taken by Sir Ed- 
mondbury Godfrey, touching the Plot and Conſpi- 
racy, mentioned in His Majeſty's Speech, which 
were delivered in by Mr. Michael Godfrey, were 
opened, and by Mr. Speaker read to the Houſe. 

Ordered, That the Chairman of the Commit- 
tee appointed to examine concerning the Mur- 
der of Sir Edmondbury Godfrey, do take into his 
Cuſtody the Papers of Examinations, taken by 
Sir Edmondbury Godfrey, concerning the Plot, 
mentioned in His Majeſty's Speech. 

Ordered, That Mr. White, alias Whitebread, 
and Mr. Micho, be removed from the Houſe 
where they are now, to Newgate, in caſe they be 
in a Condition fit to be removed. a 


25 Oftobris, 1678. 


Mr. Speaker acquaints the Houſe, That ih 
Purſuance of the Order of the Houſe of Yeſter- 
day, he had waited upon His Majeſty, and ac- 
quainted him with the Informations the Houſe 
had Yeſterday received, and that His Majeſty 
was pleaſed to acknowledge the great Care of 
this Houſe in the Preſervation of His Perſon and 
Government; and that His Majeſty was informed, 
That Mr. White, alias Whitebread, and Mr. Mi- 
cho, were at preſent very ſick, but that His Ma- 
jeſty would ſend to ſee them; and if they were 
in a Condition fit to be removed, they ſhould be 
forthwith ſent to Newgate. 

Ordered, That the Members of this Houſe, 
who are Juſtices of the Peace for the County of 
Middleſex, do repair to the Lodgings of Mr. 
White, alias Wbitebread, and Mr. Micho, and 
take their Examinations touching the Plot and 
Conſpiracy, mentioned in His Majeſty's Speech, 
againſt his Perſon and Government; and do iſſue 
out their Warrants for fearching their Lodgings, 
and ſeizing all ſuch Papers and Writings relating 
thereto, as ſhall be there found. 


25 Oftobris, 1678. Poſt Meridiem. 


Ordered, That the Secretaries be deſired to 
move the King, That the Keys of Mr. Lang- 
horn's Chamber may be delivered by the Meſſen- 
gers, in whoſe Hands the ſame are, to the Com- 
mittee appointed by the Houſe to ſearch Mr. 
Langhorn's Papers and Writings. 


26 Oftobris, 1678. 


Ordered, That an humble Addreſs be made to 
His Majeſty, by ſuch Members of this Houſe as 
are of His Majeſty's moſt Honourable Privy- 
Council, to deſire His Majeſty, That Mr. Cole- 
man's Papers, and all other Papers relating'to the 
Plot and Conſpiracy mentioned by His Majeſty 
in his Speech, may be communicated to the 
Houſe. 

Mr. Secretary Williamſon informs the Houſe, 


That in Purſuance of the Order of Yeſterday, 


he had attended His Majeſty, and acquainted 
him with the Deſires of this Houſe, That a Com- 
mittee of this Houſe might have Leave to ſearch 
Mr. born's Papers; and that His Majeſty 
was pleaſed to give Leave that the ſame may be 
ſearched, and had appointed Two of the Clerks 
of the Council to aſſiſt the Committee therein: 
And that His Majeſty was pleaſed to deliver him 
ſome of Mr. Coleman's Papers ſealed up, and or- 
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dered him to deliver the ſame to the Houſe; and 
had alſo commanded him to acquaint the Houſe, 
That the reſt of Mr. Coleman's Papers were at 
2 under Examination before the Houſe of 

rds; and that ſo ſoon as the Lords had done 


with them, they ſhould be communicated to this 


Houſe: And the Papers were accordingly, by 
Mr. Secretary Williamſon, delivered in ſealed up. 


29 Oflobris, 1678. 


Ordered, That His Majeſty be humbly deſired 
by ſuch Members of this Houſe as are of His 
Majeſty's moſt Honourable Privy-Council, that 
an Inventory, or Liſt of all Mr. Coleman's Papers, 
which have been ſorted by the Clerks of the 
Council, may be communicated to this Houſe ; 
and that all thoſe Papers which are not ſorted, 
may be delivered over to a Committee of this 


Houſe. 2 
* Ordered, That a Committee be appointed to 

examine Mr. Coleman, touching the Plot and 

Conſpiracy mentioned in His Majeſty's Speech. 


31 Oftobris, 1678. | 
This Houſe being informed that the Clerk of 
the Council was attending withour, with Mr. 
Coleman's Papers 
Ordered, That the Papers be delivered to the 
Clerk of the Houſe, and by him tranſmitted to 
the Committee appointed to examine the ſame. - 


2 Novembris, 1678. 
Ordered, That the Clerk 6f the Council now 


in waiting, do forthwith attend with Mr. Har- 

court's Papers and Writings ; and that all other 

Papers and Writings relating to the Plot, men- 
tioned in His Majeſty's Speech, either in the -- 
Hands of the Secretaries of State, or in the 
Hands of the Clerks of the Council, be forth- 
with communicated to this Houſe, according to 
the Leave graciouſly given by His Majeſty. 


22 Novembris, 1678. 


Reſolved, That an humble Addreſs be made 
to His Majeſty by fuch Members of this Houſe 
as are of His Majeſty's Privy-Council, to deſire 
His Majeſty, That ſuch Letters and Papers 
which relate to the Plot now under Examination, 
as have not been peruſed by this Houſe, may be 
communicated to them, 


29 Novembris, 1678. 


A Meſſage from the Lords by Sir Jobs Coel, 
and Sir Samuel Clark: ; 


Mr. Speaker, 
„The Lords have received Information, That 


« there is a Faculty under the Seal of Cardinal 
« Barberini, for diſpenſing with the taking of 
« the Oaths, and other Things, in the Hands of 
«. 1 Member of this Houſe, which their Lord- 
« ſhips deſire may be communicated to them, 


Sir Jobn Knight acquaints the Houſe, That the 
Paper mentioned by the Lords was found amo 
Mr. Ireland's Papers, and he delivered the ſame 
in at the Clerk's Table; which being read by 
Mr. Speaker : | 

Ordered, That the ſaid Paper be ſent to the 
Lords, and that Mr. Speaker do acquain 2 
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Meſſengers, That when their Lordſhips have 


peruſed the ſame, this Houſe does expect it 
ſhould be returned again, in order to be entered 
in the Journal of this Houſe ; and the Meſſen- 
gers being called in, the ſaid Paper was delivered 
to them, and Mr. Speaker acquainted them with 
the Pleaſure of the Houſe. 


| 26 Aprilis,, 1679. 
Reſolved, That an humble Addreſs be made 
to His Majeſty, to deſire His Majeſty to give 
Order for the executing of Pickering ; and alſo 


to give Order to the Judges, to iſſue out their 


Warrants for executing the ſeveral Popiſh Prieſts, 

which they have condemned in their ſeveral 

Circuits. 
| 5 Mau, 1679. 

The Lord Ruſſe! acquaints the Houſe. That 
« His Majeſty had commanded him to let the 
«4 Houſe know, that His Majeſty is willing to 
„ comply with the Requeſt made to him by this 
„ Houſe, concerning Pickering, and that the Law 
„ ſhall paſs upon him accordingly. 

« As to the condemned Prieſts, the Houſe of 


% Peers have ſent for them, in order (as His 


« Majeſty conceives) to ſome Examinations. 


; 9 Mau, 1679. Poſt Meridiem. 


Mr. Hampden reports from the Committee ap- 
pointed to inſpect the Lords Journals, and ſee, 
inter alia, upon what Grounds the condemned 
Popiſh Prieſts are fent for, That the Committee 
had inſpected the Journals, and taken out Copies 
of their Proceedings, which he reported to the 
Houſe. NY TE 
: 20 Mai, 1679. 

Ordered, That a Meſſage be ſent to the Lords, 


concerning the condemned Popiſh Prieſts, ſent 


for up to Londen from the ſeveral County Gaols, 
by Order of their Lordſhips. 


22 Mai, 1679. 


Sir William Franklyn reports from the Com- 
mittee appointed to draw up and prepare a 
Meſſage to be ſent to the Lords, concerning the 
Popiſnh Prieſts condemned in the Circuits, That 
the Committee had agreed __ e to be 
to the Houſe, which he in his 
Place, and afterwards delivered the ſame in at 
the Clerk's Table, where the ſame was twice 
read, and upon the Queſtion, agreed, and is as 
followeth, (viz.) 

„The Houſe of Commons having made an 
„ huthble Addreſs ro His Majeſty, That he 
« would be pleaſed to give Order to the Judges, 
to iſſue out their Warrants for the executing 
« the ſeveral Popiſh Prieſts condemned in the 
“ ſeveral Circuits; and His Majeſty having been 
« graciouſly pleaſed to ſignify to the Houſe of 
8 — That your Lordſhips have ſent for 
« them, in order (as he conceived) to ſome 
Examination: 

« And the Houſe of Commons being alſo in- 
„ formed, That the faid Prieſts have, by Order 
from your Lordſhips, not only been brought 
out * ſeveral Counties, where they were 
condemned, but continued yet in Newgate, 
t and other Priſons, in or about the Cities of 
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« London and Weſtminſter, by reaſon whereof the 
Execution of the Sentence pronounced upon 
„them is ſtill delayed, do geſlre of your Lord- 
„ ſhips, That the ſaid Prieſts may be forthwith 
remanded to the ſeveral Counties where they 
„ were condemned, that ſo they may be execu- 
ted, according to the Judgments paſſed upon 
them. 


25 Oftobris, 1 Vill. & Marie. 


The Houſe being informed, That ſeveral of 
the Priſoners of the Tower were now bailing in 
the Court of King*s-Bench, being brought thither 
by the Governor of the Tower, by Virtue of a 
Habeas Corpus awarded for that Purpoſe, parti- 
cularly Sir Thomas Fenner, Mr. Richard Graham, 
and Mr. Philip Burton: 

Ordered, That Sir Thomas Fenner, Mr. Richard 
Graham, and Mr. Philip Burton, be immediately 
brought to this Houſe by the Governor of the 
Tower, to anſwer to ſuch Matters as ſhall be ob- 
jected againſt them. 

And Mr. Speaker iſſued his Warrant accord- 
ingly, and the ſame was ſent by the Serjcant at 
Arms attending this Houſe, 

Afterwards, the Serjeant acquainted the Houſe, 
That Sir Thomas Jenner was bailed, and gone 
out of Court, and that Mr. Grabam was bailing 
in the Court; and that notwithſtanding he had 
delivered the Warrant to the Governor of the 
Tower, and that he was coming with Mr. Graham, 
and Mr. Burton. | 

Ordered, That Sir Thomas Jenner be ſent for 
in Cuſtody of the Serjeant at Arms attending 
this Houſe, to anſwer to ſuch Matters as ſhall be 
objected againſt him. 

The Houſe being informed, That Mr. Burton 
and Mr. Graham were at the Door, they were 
ſeverally called in to the Bar of the Houſe, and 
charged with the ſeveral Matters mentioned in 
the ſaid Report, and heard what they could ſay 
touching the ſame. 

And being withdrawn, 

Ordered, That Mr. Richard Graham, and Mr. 
Philip Burton, be committed to the Cuſtody of 
the Serjeant at Arms attending this Houſe, for 
ſeveral high Crimes and Miſdemeanours objected 
againſt them. 

Reſolved, That a Committee be appointed to 
examine Witneſſes againſt Mr. Graham and Mr. 
Burton, and to prepare a Charge againſt them. 


And it is referred to, &c. 
+ Fanuar ii 5 1697. a 
The Houſe being informed, That * Mr. Regi- 


nald Marriot had ſent to ſeveral Members of this 
Houſe, Letters, acknowledging, That he had 
been concerned in the irregular Indorſement of 
Exchequer Bills; and therein offering fully to re- 
late how that notorious Practice hath been pro- 
jected and carried on, and in what Manner he 
had been drawn into the ſame : | 
Ordered, That the ſaid Mr. Reginald Marriot 
be ſummoned to attend this Houſe immediately ; 
and the ſaid Mr. Marriot attending accordingly, 
he was brought in by the Serjeant at Arms at- 
tending this Houſe to the Bar, where he delivered 
an Account of his Knowledge of that Matter in 
Writing, by himſelf, which he read at the 
Bar, and afterwards delivered in to the Houſe. 


* Mr. Reginald Marriot was under Proſecution, by Order of the Lords Commiſſioners of the Freaſury, and was under Bait. 


e 


Ordered, 


Ordered, That the Examinations taken before 
the Lords of the Treaſury, relating to the irre- 
gular Indorſement of the Exchequer Bills, be laid 
before this Houſe. | 

A Motion being made, That the Houſe will 
order, that all Proſecutions at Law againſt the 
ſaid Mr. Marriot, be ſtayed during the Pleaſure 
of the Houſe ; 

And a Debate ariſing thereupon : 

Reſolved, That the Debate be adjourned *till 
to Morrow Morning. 

Ordered, That the ſaid Mr. Marriot be taken 
into Cuſtody of the Serjeant at Arms attending 
this Houſe ; and that no Perſon be permitted to 
converſe with, or bring any Letters to him, with- 
out Leave of the Houle. 


5 Januarii, 1697. 


Mr. Lowndes, according to Order, preſented 
to the Houſe ſeveral Papers relating to the Exa- 
minations, taken before the Lords of the Trea- 
fury, touching the falſe Indorſement of the Ex- 
cbeguer Bills. 

The Houſe reſumed the adjourned Debate of 
Yeſterday, touching the ordering the Stay of any 
Proſecution at Law againſt Mr. Marriot. | 

Ordered, Nemine radicente, That all Pro- 


ſecutions at Law againſt Mr. Reginald Marriot, 
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in relation'.to-the falſe Inderſeazent of. Ran 
Bills, be ſtayed, during the Pleaſure. of this 
Houle. | | 


* 


N _—_— 
* 


But nothing more was done in this Buſineſs ; + 
for April the third, 1704, Her Majeſty* 
came to the Houſe, and pror the 
Parliament, and concluded her Speech 
thus: 5 


My Lords and Gentlemen, Wo 
«a T the _ of this Seſſion, I did ear- 
* neſtly expreſs my Deſires of ſeeing you 
in perfect Unily among yourſelves, as the moſt 
<< effectual Means imaginable to diſappoint the 
Ambition of our Enemies, and reduce them 
to an honourable and laſting Peace; and tb 
*© this has not met with all that Succeſs whith I 
% wiſhed and expected, yet being fully convinced, 
e that nothing is ſo neceffary to our common 
Welfare, I am not diſcouraged from perſiſting 
in the ſame earneſt Deſires, That you would 
„go down into your ſeveral: Counties, ſo dif- 
*« poſed to Moderation and Unity, as becomes all 
<* thoſe who are joined together in the ſame Reli- 
gion and Intereſt. <2 o c 


+ For an Account of the Differences between the Lords and Commons, relating to the Examination of Beacher, ſee alſo 


Biſhop Burner's Hiſtory of his own Time, Vol. II. Pag. 373, 374- | | - 
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| NUMBER XXXVI + 14 
An Account of what paſſed moſt remarkable in the Seſſion of 


Parliament, 1709, in the Houſe of Commons, relating to the 
Caſe of Dr. Henry Sacheverell. * 2 og 


December the 1 3th, 1709. 


Complaint being made, this Day, in the 
A Houſe of Commons, of Two printed 
| Books, the one entituled, The Communi- 
cation of Sin; A Sermon preached at the Aſſizes 
| held at Derby, Auguſt 15, 1709 ; by Doctor 
Henry Sacheverell: And the other entituled, 
The Perils of Falſe Brethren both in Church and 
State ; Set forth in a Sermon preached before the 
Right Honourable the Lord- Mayor, Aldermen, and 
Citizens of London, at the Cathedral Church of St. 


Paul's, on the 5th of November, 17093 preached . 


alſo by the ſaid Dr. Henry Sacheverell ; and both 
printed for Henry Clements : Which Books were 
delivered in at the Table; where ſeveral Para- 


raphs in the Epiſtle Dedicatory, preceding the 


mentioned Book, and alſo ſeveral Paragraphs 
in the latter Book, were read. 
Reſolved, © 
That a Book, entituled, The Communication of 
Sin; being @ Sermon preached at the Alſſizes held 


- at Derby, Auguſt 15, 1709: And a Book, en- 
ins with the Proceedings in the Houſe of Lords, and no Notice of the Steps 
eretore the above Proceedings ſhould be read as an Introduction to that Trial. 


7 C 2 


be Trial, printed in Vol. 5. Pag. 645. 
taken in the Houſe of Cons er; 


Vol. VIII. 


* 


tituled, The Perils of Falſe Brethren both in Church 
and State; Set forth in a Sermon preached before 
the Right Honourable the Lord- Mayor, Aldermen, 
and Citizens of London, at the Cathedral Church 
of St. Paul, on the 5th of November, 190g ; are 
malicious, ſcandalous, and ſeditious Libels high- 
N upon Her Majeſty and Government, 
the late happy Revolution, and the Proteſtant 
Succeſſion as by Law eſtabliſhed, and both Houſes 
of Parliament; tending to alienate the Affectioms 
of Her Majeſty's good Subjects, and to create 
Jealouſies and Diviſions among them. : 
Ordered, ro 1 
That Dr. Henry Sacheverell, and Henry Clements, 
do attend at the Bar of the Houſe to Morrow. - 
Jobn Dolben, Eſq; made the firſt Motion againſt 
the Two Sermons, and was ſeconded by Spencer 
C per. Eſq; | | CLPLD 
They were oppoſed by ſeveral Gentlemen; 
who ſaid, they did not perceive there was any 
thing in the Sermons, malicious, ſcandalous, or 
ſeditious ; nor refleting on Her Majeſty and 
Government, the late happy Revolution, and 


the 
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the Proteſtant Succeſſion as by Law eſtabliſhed ; 
of which they did not obſerve any Mention; 
neither had the Paragraphs the leaſt Relation to 
it, What concerned both Houſes of Parliament, 
was ſuppoſed to be the Vote paſſed four or five 
Years before, about the Church being in Danger: 
And as to that, it was affirmed, the Church was 
then in Danger, was ſtill in Danger, and, it was 
to be feared, would always be in Danger; not 


from Her Majeſty's Adminiſtration, but from 


Papiſts on the one Hand, and Fanaticks on the 
other; from theſe her profeſſed Enemies, and 
from Falſe Brethren. It was owned, there were 
ſome warm Expreſſions in the Sermon preached 
at St. Paul's: And no wonder that a true Son 
of the Church of England ſhould expreſs him- 
ſelf with ſome Warmth and Vehemence, againſt 
the Liberties that were taken, and with Impunity, 
to revile the Church, her Doctrines and Miniſters, 
to blaſpheme the Name of God, and to inſulr, 
and treat with Contempt, every Thing that is 
ſacred. To this, little was returned, beſides bit- 
ter Invectives againſt the Sermons ; and particu- 


larly, againſt the Doctrines of Paſive Obedience 


and Non-Re/itance. | | 

; December 14. a 
The Houſe being informed, that Dr. Henry 
Sacheverell and Henry Clements attended, accord- 
ing to Order; Dr. Sacheverell was called in, and, 
at the Bar, was examined touching the Two 
Sermons Yeſterday complained of to the Houſe : 
Where he owned the Preaching, the directing of 
the Printing and Publiſhing the Sermon preached 
the ;th of November, 1709, at the Cathedral 
Church of St. Paul, and the Dedication of it ; 
and alſo, that the Epiſtle Dedicatory to the Ser- 
mon preached at the Aſſizes at Derby, the 15th 
of Auguſt, 1709, was agreeable to that which he 
put to the Impreſſion of that Sermon, which he 
directed to be printed and publiſhed. And be- 
ing withdrawn, and a Queſtion being propoſed, 
That the ſaid Dr. Henry Sacheverell be impeached 


of High Crimes and Miſdemeanours, he was called 


in again, and aſked, If he had any thing to offer 
to the Houſe ? When he ſpoke to this Effect: 


Mr. Speaker, 
I am very ſorry I am fallen under the Diſ- 
6 — of this Houſe; I did not imagine an 
« Expreſſions in my Sermons were liable to ſuc 
« a Cenſure as you have paſſed upon them. If 
« you had been pleaſed to have favoured me ſo 
c far, as to have heard me before you paſſed it, 
„ hope I ſhould have explained myſelt ſo as to 
« have prevented it. | 

And after being heard, he was directed to 
withdraw. . ; | 

Then the Queſtion was inſiſted on, for im- 
peaching the Doctor of High Crimes and Miſde- 
meanours. And ſeveral Gentlemen ſpoke againſt 
ir, deſiring he might rather be proſecuted by the 
Attorney-General ; and if the Sermons were ſe- 
ditious, if they did reflect on Her Majeſty and 
Government, the happy Revolution, and the 
Proteſtant Succeſſion as by Law eſtabliſhed, the 
Doctor would be convicted, and puniſhed for 
them according to his Demerits. Burt if (as 
common Fame ſaid) the Judges, and the Queen's 
learned Council, had been conſulted, and were 
of Opinion, the Doctor could not be puniſhed 
for t by the ordinary Proceedings in the 
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Courts of Law; they thought it was very un- 
reaſonable, by an — in Net oath to 
endeavour to make a Man guilty, and a Criminal, 
that, by the Laws of the Land, was innocent. 
However, it was 7 | 
Reſolved, 

That the faid Dr. Henry Sacheverell be im- 

peached of High Crimes and Miſdemeanours. 
Ordered, ee 

That Mr. Dolben do go to the Lords, and, at 
their Bar, in the Name of all the Commons of 
Great - Britain, impeach the ſaid Dr. Henry Sacbe- 
verell of High Crimes and Miſdemeanours, and 
acquaint the Lords, that the Houſe will, in due 
Time, exhibir Articles againſt the ſaid Henry 
Sacheverell. 4 

Ordered, 

That a Committee be appointed to draw up 
Articles of Impeachment againſt the ſaid Dr. 
Henry Sacheverell. 

And a Committee was appointed accordingly. 
And they have Power to ſend for Perſons, Papers, 
and Records, and to ſit de die in diem. 

Then Henry Clements was called in, and, at the 

Bar, was examined touching his Printing and 

Publiſhing the ſaid Two s: Which he 

owned, and that he had the Copies of them from 

Dr. Sacheverell. After which, he was directed to 

withdraw. | 
Ordered, 

That the ſaid Dr. Henry Sacheverel! be taken 
into the Cuſtody of the Serjeant at Arms attend- 
ing the Houſe. 

Sir Samuel Garrard, Bart. Lord-Mayor of the 
City of London, was in the Houſe, in his Place: 
And the Speaker obſerving to the Doctor, that 
the Houſe took Notice, he had affirmed, in the 
Epiſtle Dedicatory to my Lord-Mayor of Lon- 
don, before the Sermon preached at St. Paul's, 
that he had publiſhed it by his Lordſhip's Com- 
mand, he was aſked, Whether my Lord-Mayos + 
did command him to publiſh his Sermon? To 
which he anſwered, *©* That, in the ſtri& Senſe of 
© the Word Command, he did not; but in the 
* common Acceptation of the Word, as the 
* Deſires of Superiors to their Inferiors are ſaid 
„to be Commands, he did command him; for he 
« did defire and preſs him to print it.” Then 
he gave a particular Account of the Converſation 
he had, at ſeveral Times, with my Lord-Mayor, 
about it; though his Lordſhip thought fit peremp- 
torily to deny it. | 

After this, the Two following Reſolutions 


In everend 

That the R Mr. Benjamin Headley 
Rector of St. Peter Poor, 2 for havi > 
often ſtrenuouſly juſtified the Principles on whi 
Her Majeſty and the Nation proceeded in the 
late happy Revolution, hath juſtly merited the 
Favour and Recommendation of this Houſe, 

LH; | 
That an humble Addreſs be preſented to Her 
Majeſty, that ſhe will be graciouſly pleaſed to 
beſtow ſome Dignity in the Church on the ſaid 
Mr. Headley, for his eminent Services both to 
oem ou State. "ey 

e were propoſed by An. Henley, Eſq; and 

ſeconded by Sir 77. anl. The Houſe hk in 
great Confuſion, it being late, and every one 
expecting immediately to riſe. However, there 
were - ſeveral Negatives to theſe Reſolutions : 


* * 
$I 


- I 


And when they came to be conſider'd, they were 
generally thought to be ſtrange Reſolutions, 
with regard to Her Majeſty, who had approved 
a Sermon preach'd before her by the Biſhop of 
Exon, and deſired him to print it. Againſt that 


Sermon Mr. Headley writ, and engaged in Con- S 


troverſy with the Biſhop; yet he is declared 
to have juſtly merited the Favour and Recom- 
mendation of the Houſe, and the Queen is de- 
fired to beſtow ſome Dignity in the Church on 
him, for theſe eminent Services. This Proceed- 
ing was thought ſo improper, ſo indecent to Her 
Majeſty, that ſeveral, who. were otherwiſe againſt 
Dr. Sacheverell, blamed it very freely. And 
it was very obſervable, Mr. Lechmere took an Oc- 
caſion, ſome Time after, upon another Debate, 
to cenſure it. 


December 1 5. 
Ordered, 

That Mr. Dolben (when he goes to the Lords, 
to impeach Dr. Henry Sacheverell of High Crimes 
and Miſdemeanours) do acquaint the Lords, That 
the ſaid Henry Sacheverell is in Cuſtody of the 
Serjeant at Arms attending the Houſe, ready to 
be deliver'd to the Gentleman-Uſher of the 
Black-Rod, when the Lords ſhall pleaſe to give 
Order therein. 

Mr. Dolben to the Houſe, That he 
had, purſuant to their Order, been at the Lords; 
and, at their Bar, had impeach'd Dr. Henry Sa- 
cheverell of High Crimes and Miſdemeanours ; 
and had alſo acquainted the Lords with their 
other Order. | 


December 17, 


A Petition of Henry Sacheverell, D. D. in 
Cuſtody of the Serjeant at Arms attending the 
Houſe, was preſented to the Houſe, and read ; 
praying, That the Houſe would be pleaſed to or- 
der him to be admitted to Bail, that he may 
have an Opportunity of making his Defence, 
being inform'd, that he is impeach'd at the Bar 
of the Houſe of Lords, for 


Miſdemeanours. 
Ordered, - 
That a Committee be appointed to ſearch Pre- 
cedents concerning the taking Bail in Caſes of 
Perſons committed for High Crimes and Miſde- 


meanours; and that they do make their Report 
thereof to the Houſe upon Monday Morning 
next. 

| Ordered, 

That it be referred to the Committee, who are 
to draw up the Articles of Impeachment againſt 
Dr. Henry Sacheverell, to ſearch Precedents, and 
make Report thereof to the Houſe. 

There was ſome Debate before the Houſe or- 
dered a Committee. a 
December 19. 

Mr. Dolben acquainted the Houſe, That the 
Committee, who were upon Saturday laſt ap- 
pointed to ſearch Precedents concerning the 
taking Bail in Caſes of Perſons committed for 
High Crimes and Miſdemeanours, and to report 


the ſame to the Houſe this Day, had made all the 
Progreſs they could in ſo ſhort a Time; but that 


they found, ir required more Time, and had 


directed him to move, That they may have far- 


ther Time to make their Report. 


* . 
* . 
> 
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_ Ordered, — 2 
That the ſaid Committee do ſearch the 

Journals, in relation to the Pr 


2 thereof to the Houſe, with all convenient 


i Ordered, 
That all Committees be adjourn'd, except the 


Committee who are appointed to draw up the 


igh Crimes and Eq 


Articles of Impeachment againſt Dr. Henry S- 
cheverell; and who are to ſearch the Lords Jour- 
nals in relation to the Proceedings upon Impeach- 


ments by the Commons. 


December 22. 


Mr. Dolben reported, from the Committee ap- 
pointed to ſearch Precedents concerning t 
taking Bail in Caſes of Perſons committed for 
High Crimes and Miſdemeanours, and to ſearch 
the Lords Journals in relation to the Proceedings 
upon Impeachments by the Commons, and to 
make their Report to the Houſe, That they had 
ſearched Precedents, and the Lords Journals, ac- 
cordingly ; and had directed him to report what 
Precedents they had found; which he read in his 
Place, and afterwards deliver'd in at the Table, 
where the ſame were read. 

And a Motion being made, and the Queſtion 
being put, That Dr. Henry Sacheverell be ad- 
mitted to Bail, according to the Prayer of his 
Petition, it paſſed in the Negative, 2 

Yea's 79, No 114. . 

In the Debates on this Matter, there was a 

t Variety of Opinions: Some the 
ommons might bail a Perſon committed by 
them, but not in this Caſe : Others, that it was 
diſcretionary in them, whether they would bail, 
or not; and that this Perſon deſerved it not from 
them ; and one that the Commons could never 
bail in any Caſe. Others inſiſted, in Favour of 
Liberty, that if they could bail, they ought to 
bail ; and that they could bail, argued from the 
uity and Reaſonableneſs of the Thing, that 
thoſe who could commit, might bail : 
ſhewed Precedents in the Caſe of Mr. Seymour, 
and the Smugglers, impeach'd for High Crimes 
and Miſdemeanours; in one of which, the Perſons 
impeach'd and committed by the Houſe of Com- 
mons, were admitted to Bail; in the other, the 
Commons, upon their Petition, conſented to 
bail them ; and they had been bailed, bur their 
Sureties made Objections to the Condition of 
their Bonds, and would not ſubmit to it. Be- 
ſides, it was urged, that this Caſe was in itſelf 
bailable, and ſo by all Gentlemen; and 
that the Doctor's _ might be the greater, 
becauſe it was probable, it the Commons did not 
bail him, he muſt lie in Cuſtody, when bailable 


by Law, till after the Receſs of Parliament: 
0 0 


r the Articles not being exhibited to the Lords 
inſt him, it was th 


he wk him out of the _ Com- 
mons, and commit him upon a Charge ; 
and till they committed him, they 


to the Lords, they refuſed to commit him, till 


the Commons had exhibited their Articles: The 


Lords ſaid, the Commons might never exhibit 
any; and they would not do ſo unreaſonable 
a Thing, as to commit 1 on a General 


Charge. And ſo he lay a by the Com- 
R mitment 


Lords 
upon 
Impcachments by the Commons, and make their 


ht the Lords would 


could not bail 
him. This was his Caſe ; for upon Application 


* 
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mitment of the Houſe of Commons, in a Caſe 
bailable by Law, (and for which there were Pre- 
cedents for the Commons admitting to Bail,) 
from December 14, to January 12. It is fitting 
to obſerve, That ſome urged againſt the bailing 
the Doctor, one Part of the Meſſage delivered 
by Mr. Dolben to the Lords, when he impeach'd 
him at their Bar, That the Doctor was in Cu- 
© ſtody of the Serjeant at Arms attending the 
* Houſe, ready to be deliver'd to the Gentleman- 
© Uſher of the Black-Rod, when the Lords ſhould 
_ © pleaſe to give Order therein: But others, that 
agreed with them againſt admitting him to Bail, 
approved of Expedients to get off that, and did 
not think it reaſonable to preclude him from it by 
their own Meſſage. | 

There was one Thing in the Debates gave 
ſome Diverſion to the Hou. An honourable 
Member declaring himſelf againſt bailing Dr. 
Sacbeverell, ſaid, He would put them in Mind of 
the Caſe of Mr. Thompſon : (ante Vol. 7. Pag. 
491.) He was a Parſon too; he was impeach'd 
by the Commons for High Crimes and Miſde- 
meanours; he was bail'd by them; he afterwards 
ran beyond Sea, turn'd Prieſt, and ſo evaded 
their Juſtice ; and, he believed this Fellow (as 


he was pleaſed to call him) would do ſo too. To | 


this, another Gentleman anſwer'd, he believed 
the Noble Lord was as much miſtaken in his 
Concluſion, as he was in his Premiſſes: He did 
not believe the Doctor would run away, if he 
was bail'd: And as to the Precedent of Mr. 
Thempſon, the Noble Lord was miſtaken in every 
Part of it, except that he was a Parſon ; for he 
was not bailed by the Commons, neither did he 
run beyond Sea, and turn Prieſt, and ſo evade 
their Juſtice ; for the Parliament that impeach'd 
him was ſoon after diſſolved : He was afterwards 
made Dean of Briſtol, and lived and died ſo. 


=] January g. | 
Mr. Dolben reported from the Committee ap- 
pointed to draw up Articles of Impeachment 
againſt Dr. Henry Sacbeverell, That they had 
drawn up Articles accordingly, which they had 
directed him to report to the Houſe: And he 
read them in his Place, and aſterwards delivered 
them in at the Table, where they were read. 

It was then propoſed, That it being impoſſible 
the Members could make their Obſervations on 
the Articles in ſuch Readings, and the Honour 
of the Houſe being concerned to have them ſuch 
as might be juſtified, a little Time ſhould be al- 
low'd, before they were read the ſecond Time, 
to conſider them; and to convince others, the 
intended not Delay by it, they only aſk'd al 
Wedneſday. This was order'd; but then it was 
moved, that no Copies might be taken of the 
Articles, becauſe it was not proper they ſhould 


be made publick in the Coffee-Houſes, nor 


ſnewed to the Doctor, before they were agreed 
to, and carried up to the Lords. On the other 
Hand, it was urged, this was precluding Mem- 
bers of their Right, by unreaſonable Suppoſiti- 
ons; that they had a Right to take Copies of any 
Papers before the Houſe, for their * 1 5 
and it was not to be imagined, they would pub- 
liſh the Articles in Coffee-Houſes, or ſhew them 
to the Doctor. And, what if they did ſhew 
them to him? Were they to be kept a Secret 
from him? Would he not have a — of the 
Articles order'd him by the Lords, as ſoon as 
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they were carried to them ? And what Advan- 
tage would it be co him, or Diſadvantage to the 
Commons, to ſee them ſooner ? But if Copies 
were not to be taken of the Articles, it was no 
Favour, no Benefit to put off the Conſideration 
of them; it had an Appearance of doing what 
was fair and reaſonable, but would, in Truth, 
be doing nothing; for without taking Copies of 
them, they could not be conſider d. And it 
having been ſaid, by one Gentleman, That this 
was an extraordinary thing, and what had never 
been done before ; another reply'd, He thought 
it extraordinary, but could not agree, it had 
never been done before; he remembered the 
like, when Sir John Femwick's Confeſſions had 
been read in the Houſe of Commons ; they were 
ordered to be ſealed up by the Speaker, that no 
Copies might be taken of them. He did not 
approve that Precedent ſo well as to follow it; 
he wiſhed Copies had been taken of thoſe Pa- 


* and that they had been printed; he be- 
ieved, the Kingdom would have been the better 


for them at this Day. | 
After theſe Debates, this Motion was waved. 


January 11. 


The Order of the Day being read, for the 
reading a ſecond Time the Report from the 
Committee to whom it was referr'd to draw 
up Articles of Impeachment againſt Dr. Henry 
Sacheverell, | 

Ordered, "I 
That the Report be read Paragraph by Para- 
raph. 
: Then the firſt Paragraph (being the Preamble 
to the Articles) being read, and a Motion being 
made, and the Queſtion being put, That the Re- 


port be re-committed ; it paſſed in the Negative. 


Yea's 131, No's 232. 


Ordered, : 

That Candles be brought in; and Candles 
were brought in accordingly, 

Reſolved, 

That the Houſe doth agree to the ſaid firſt 
Paragraph. ; 

Then the Articles being ſeverally read, one by 
one, were (upon the Queſtion ſeverally put there- 
upon) agreed unto by the Houſe, to be the Ar- 
ticles to be exhibired againſt the ſaid Dr. Henry 
Sacheverell, 

Then the laſt Paragraph being read, the ſame 
was alſo agreed unto by the Houſe. | 

Order ed, - 

That the Articles be Engroſſed. 

There were great Debates in relation to the 
re-committing the Articles of Impeachment. 
In which, great Miſtakes were ſhewn in the Pre- 
amble to the Articles, the Recitals partial, and 
wrong Inferences drawn from them. And the 
Articles were ſaid to be ſo looſe and uncertain, 
it was impoſſible any one could plead to them 
and it was preſſed, that thoſe who drew them 
up, would let the Houſe know, on what Para- 
graphs in the Sermon they were grounded. To 
this was anſwer'd, That was too early, when 
they only had the Preamble under Conſideration , 
when the Articles were read, they would pro- 
duce the Paſſages in the Sermons. But then, 


though the Paſſages were deſired, they call'd for 


the Queſtion, and never perform'd what they 
had promiſed. 


o 
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January 12. 


The Engroſſed Articles of Impeachment 
againſt Dr. Henry Sacheverel!, were read. 
Ordered 


5 | 
That the ſaid Articles be carried to the Lords, 
by Mr. Dolben. 


At this Time, there was no Debate nor Divi- 
ſion upon the Articles, only a Negative to the 
Queſtion of carrying them up to the Lords. 
Gentlemen ſaw how hardly they had been treated 
the Day before by the Majority, and therefore 
contented themſelves with ſhewing their Diſlike 
of theſe Proceedings in this Manner. 

Mr. Dolben carried theſe Articles to the Lords, 
who read them the firſt Time, and took Dr. Sa- 
cheverell into the Cuſtody of the Black Rod, 


January 13. 
- The Serjeant at Arms acquainted the Houſe, 
That, in purſuance of their Order of the 15th of 
December laſt, he did Yeſterday deliver Dr. Henry 
Sacbeverell to the Deputy of the Gentleman- 
Uſher of the Black-Rod; and had taken a Diſ- 

charge-for him. | 
Dr. Sacheverel] petitioned the Lords to be 
bailed. Their Lordſhips ordered a Committee 
to enquire into the Validity of his Bail; allow'd 

him Council, and a Copy of the Articles. 


January 14. 
Dr. Sacheverel! is ordered to give in his An- 
ſwer to the Articles next Wedneſday. The Lords 
accepted of Dr. Lancaſter, Vice-Chancellor of 
Oxon, and Dr. Bowes, for his Bail: And accor- 
dingly he was bailed, himſelf in a Recognizarice 
of 6000 J. and his Sureties each in 3000 /. 
Serjeant Prat, Sir Simon Harcourt, Mr. Ray- 
mond, and Mr. Phipps, are allowed, by the Lords, 
to be Council for Dr. Sacheverell; and Mr. Hug- 
Eins to be his Solicitor. 


January 16, 


Dr. Sacbeverell, upon his Petition, has farther 
Time given him, to put in his Anſwer. 


Fanuary 25. 


Dr. Henry Sacheverell attended the Houſe of 
Lords, and delivered in his Anſwer to the Arti- 
cles of Impeachment againſt. him; which was 
read. And being aſked, Whether or no he 
would abide by it? He anſwered in the Affirma- 
tive; and then the Doctor was ordered to with- 
draw. Their Lordſhips ſent his Anſwer down to 


the Commons. | | 
A Meſſage from the Lords, by Mr. Rogers, 
and Mr. Hiccocks, That were commanded 
to acquaint the Houſe of Commons, that Dr. 
Henry Sacheverell hath put in his Anſwer to the 
Articles of Impeachment, ſent from the Houſe 
of Commons againſt him; which their Lord- 
ſhips communicate to the Houſe, and deſire that 
the ſaid Original Anſwer may be return'd with 
convenient Speed. | ' 


Ordered, 
That the ſaid Anſwer of Dr. Henry Sacheverell, 
gom Epc from the Lords, be read to Morrow 
0 
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ſent up to the Lords, maintainin 
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; * January 26. 

The Anſwer of Dr. Henry Sacheverell, ſent 
from the Lords Yeſterday, - was, according to 
Order, read, and 

Ordered, | | 

That the Anſwer of Dr. Henry Sacheverell, ſent 
from the Lords Yeſterday, be referr'd to the 
Committee who were appointed to draw up Ar- 
ticles of Impeachment, which were exhibited by 
the Commons to the Lords, againſt Dr. Henry 
Sacheverell, for High Crimes 2 z 
and that they do confider thereof, and report 
their Opinion, what is moſt proper to be done 
towards the farther Proceedings thereon. And 
they have Power to ſend for Perſons, Papers, and 
Records, And they are to meet at ſuch Times 
and Places as they ſhall think fit. 


February 2. 


Mr. Dolben reported from the Committee, to 
whom the Anſwer of Dr. Henry Sacheverell was 
referred to conſider of the ſaid Anſwer, and re- 
port their Opinion, what is moſt proper to be 


done towards the farther Proceedings thereon, 


That they had conſidered the ſame, and that 
they do find there are contained therein many 
Things not warranted by the Courſe of Proceed- 
ings upon Impeachments, foreign to the Char 
unbecoming a Perſon impeach'd, and plainly de- 
ſigned to reflect upon the Honour of the Houſe z 
and do humbly ſubmit to the Judgment of the 
Houſe their Opinion, That, for avoiding any Im- 
putation of Delay to the Commons, in a Caſe of 
ſo great Importance, a Replication be forthwith 
the Charge 
of the Commons; and the Committee have ac- 
cordingly prepared the ſame, which they had di- 
rected him to report to the Houſe ; and he read 
the ſame in his Place, and afterwards delivered 
the Report in at the Table, where the ſame was 
read. And the Replication being read a ſecond 
Time, | | 
Reſolved, 

That the ſaid Replication be the Replication 
of the Commons to the Anſwer of Dr. Henry 
Sacheverell. | 

2 Repl be Engroſſed 

That the Replication . 

There were Debates in relation to the engroſ- 
ſing of the Replication; when the Committee 
were deſired to ſhew, what there was in Dr. 
Sacheverels Anſwer, not warranted by the Courſe 
of Proceedings upon Impeachments, foreign to 
Charge, unbecoming a Perſon impeach d, and plainly 
defigned to reflect on the Honour of the Houſe. The 
entring into theſe Particulars was declined ; for 
which Reaſon, and becauſe the Anſwer appear'd 
full and fatisfaftory, there was a Diviſion u 
engroſſing the Replication; in which the Tea“: 
were 182, the No's 88. 


February 3- 
The Replication of the Commons 
to the Anſwer of Dr. Henry Sacheverell was read. 
Ordered, 
That the ſaid Replication be ſent to the Lords, 
_ Ordered, : 


That the Original Anſwer be return'd to the 
Lords, | 


7 D Ordered, 


ji 


** * $ | = #- - — 
4 ; 


562 
Ordered, 7 
That Mr. Dolben do carry the Original Anſwer 

of Dr. Henry Sacheverell, and the Replication 


thereunto, to the Lords. 


February 4. 


A Meſſage from the Lords by Sir Richard 
Holford and Mr. Gery, That they were command- 
ed to acquaint the Houſe of .Commons, that 
their Lordſhips have appointed Thur/day next, 
at Seven of the Clock in the Morning, for the 
Trial of Henry Sacheverell, Doctor in Divinity, 
at the Bar of their Houſe; and that their Lord- 
ſhips will take Care, that there will be Conveni- 
encies made there for the Managers of the Houſe, 
at the Trial, upon the Impeachment againſt him. 


EKeſolved, | | 

That the Managers be appointed to make good 
the Articles of Impeachment againſt Dr. Henry 
Sacheverell. 

Ordered, 

That the Committee to whom it was referred 
to draw up the ſaid Articles, be the ſaid Mana- 

rs. 

That this Houſe will be preſent at the Trial 
of the Impeachment againſt Dr. Henry Sacheverell, 
as a Committee of the whole Houſe. 

Ordered, | 
That a Meſſage be ſent to the Lords, to ac- 
aint them with the ſaid Reſolution, and to de- 

that a convenient Accommodation may be 
prepared-for them, And, 

Ordered, 

That Mr. Bromley (who moved this Matter) 
do carry the ſaid Meſſage to the Lords. 

The Houſe divided on this Queſtion, Tea“ 
192, No's 180. | 


There was a long Debate upon this Meſſage ; 
in which the ſeveral Precedents of the Caſes of 
the Earl of Strafford, and the Lord Viſcount 
Stafford, were cited, whoſe Trials were in the 
Court prepared in Weſftminfter-Hall : And the 
Caſe of the French Smugglers, impeached 1698, 
for High Crimes and Miſdemeanours, when there 
were Conferences, and free Conferences between 
the Two Houſes, about a convenient Accommo- 


dation for the Commons to be preſent at their 


Trial ; which the Lords agreed to, being con- 
vinced by the Reaſons of the Commons. It was 
ſaid, that the firſt regular Trial upon an Im- 
peachment in Parliament, in the preſent Method, 
was the Trial of the Earl of Strafford; and the 
Commons declared and inſiſted, they had a Right 
to be preſent at the Trial, as an Houſe, or a Com- 
mittee of the whole Houſe, as they thought fit ; and 
that they held it neceſſary and fit, that all the 
Members of the Houſe ſhould be preſent at the Trial, 
to the every one might ſatisfy bis own Conſcience, 
in the giving his Vote to demand Judgment. In 
the Caſe of the Lord Viſcount Stafford, the like 
Accommodation was never diſputed ; but in that 
of the Smugglers it was ; _ the Lords would 
have diſtinguiſh'd betwixt an Impeachment for 
High Crimes and Miſdemeanours, and for High 
. Treaſon : Which the Commons anſwered, ſhew- 
ing, That the different Nature of thoſe Crimes 
related only to the Puniſhment, and did not alter 
and change the Nature of the Court. And by 
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the Strength of this, and other Arguments, which 
may be ſeen in the Reports of the Conferences, 
and free Conferences, entered on their Journals, 
they did, at laſt, prevail. 


February 6. 

A Meſſage from the Lords by Mr. Gery and 
Mr. Hiccocks, That the Lords had commanded 
them to acquaint the Houſe, that their Lordſhips 
have ordered the Lords with White Staves, 
humbly to move Her Majeſty from their Houſe, - 
that ſhe will be pleaſed to: give Order for a Place 
to be prepared in MWeſtminſter-Hall, for their 
Lordſhips to proceed upon the Trial of Henry 
Sacheverell, Doctor in Divinity, who now ſtands 
impeach'd before their Houſe, 


February 7. 


The Lords received a Meſſage from Her Ma- 
jeſty, That Her Majeſty would give Order for a 
Place to be prepared in Weſftminſter-Hall, for 
their Lordſhips to proceed upon the Trial of 
Henry Sacheverell, Doctor in Divinity, who now 
ſtands impeach'd before their Houſe. 


February 8, 


A Meſſage from the Lords by Mr. Medhycot 
and Mr. Fellows, That they were commanded 
the Lords to acquaint the Houſe, that Her Ma- 
jeſty hath given-Order, that a Court be prepared 
in Weſftminſter-Hall, for the Trial of Dr. Henry 
Sacheverell ; which will take up ſome Time; and 
that therefore the Trial cannot be at the Time 


appointed, but that as ſoon as the Place is pre- 
pared, the Houſe ſhall have Notice of the Day 
of Trial. 0 
February 10. 
Ordered, | 


That the Managers appointed to make good 
the Articles of Impeachment againſt Dr. Henry 
Sacheverell, have Power to ſend for Perſons, Pa- 
pers, and Records. | ö 

Ordered, 

That Mr. William Borret be appointed Solici- 
tor to the ſaid Managers, for —— the ſaid 
Impeachment. | | 


February 15. 
* Serjeant Prat, and Mr. Raymond, having de- 


clined being Council for Dr. Henry Sacheverell, 
the Lords, upon his Petition, aſſign'd him Mr. 
Dee, Mr. and Dr. Henchman, tor his Coun- 


cil ; as alſo, Sir Simon Harcourt, and Mr. Phipps, 
before allowed by their Lordſhips; and Mr. 
Huggins his Solicitor. . 


February 18. 

The Lords appointed Monday come Seven- 
night for the Trial of Dr. Henry Sacheverell. 

The Trial, accordingly, began on 
the 27th of February. (Vide the Trial in Vol. 5.) 
Which Day, and the following Days, a great 
Concourſe of People attended Dr. Sacheverell 
from his Lodgings at the Temple, to Weſtminſter, 
and at his Return, with great Acclamations and 
Shouts, Sc. 

A Complaint was made in the Houſe of Com- 
mons of theſe Riots, And, 


March 


March 2. 

Reſolved, 5 
That an humble Addreſs be preſented to Her 
Majeſty, That ſhe will be graciouſly pleaſed to 
take effectual Meaſures to ſuppreſs the preſent 
Tumults, ſet on foot and fomented by Papiſts, 
Nonjurors, and other Enemies to Her Majeſty's 
Title and Government; and to iſſue her Royal 
Proclamation, promiſing a Reward to ſuch as 
ſhall diſcover and ſeize thoſe Incendiaries, as have 


been the Occaſions of the late Tumults and Diſ- 


orders. 
No Member, in the leaſt, juſtified theſe Tu- 


mults; and all profeſſed a Readineſs to concur 
in an Addreſs for the ſuppreſſing them ; but de- 
fired the Addreſs might be fo framed, in ſuch 

neral Words, that it might paſs unanimouſly. 

hey excepted to thoſe Words, Set on foot and 
fomented by Papiſts, Nomurors, and other Enemies 
to Her Majeſty's Title and Government; becauſe it 
did not appear, any Papiſts or Nonjurors were 
concerned in them, and there was no Reaſon to 
believe they were; but if they would be parti- 
cular, it was moved Republicans might be added; 
becauſe it was certain, there were ſuch Perſons; 
and as certain, that by their Principles, they 
would lay hold on any Opportunity, and join 
with any People, to diſturb the Peace and Quiet 
of the Government; ior they hoped to fiſh in 


troubled Waters. 


There was a Debate upon adding that Word ; 
in which, a certain Gentleman argued againſt it, 
hecouſe it was not to be imagined, they would be 
for pulling down their own Meeting- Houſes. A plain 
Conceſſion, that the Diſſenters were Republicans; 
for which his Party blamed him. | 

The Houſe divided upon the Word Republicans, 
Yea's. 114, No's 279. | 

Th- ſame Day, Mr. Secretary Boyle reported 
to the Houſe, That he had attended tier Ma- 
jeſty with their Addreſs: To which Her Majeſty 
had been pleaſed to give this very gracious 
Anſwer : 


* ER Majeſty is extremely ſenſible of the 


40 great Care and Concern of the Houſe 


« of Commons, for the publick Peace, upon this 
« Occaſion ; and as Her Majeſty has a juſt Re- 
© ſentment at theſe tumultuous and violent Pro- 
1 ceedings, ſo ſhe will take immediate Care for 
* ſuppreſſing them; and will loſe no Time in 
* endeavouring to find out the Authors and 
4 Abettors, in order to bring them to Puniſh- 
* ment: And to that Purpoſe, will cauſe a Pro- 
„ clamation to be publiſhed, according to the 
« Deſire of this Houſe,” 


Reſolved, Nemine Contradicente, 
That the humble Thanks of this Houſe be 


returned to Her Majeſty, for her moſt gracious 
Anſwer to their ſaid Addreſs. ; 


Ordered, Nemine Contradicente, 
That a Committee be appointed to draw up an 
Addreſs upon the ſaid Keſolution. 


And a Committee was appointed accordingly. 
And they were ordered immediately to with- 


draw into the Speaker's Chamber,. to draw u 
the ſaid Addreſs, 8 
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i N March 3. : 
Sir Thomas Parker reported the Addreſs, which 


was as follows. ; 
The bumble ADDRESS of the Houſe of Commons 


to the Queen. 
Moft Gracious Sovereign, 
« E Your Majeſty's moſt dutiful and 
* loyal Subjects, the Commons of Great- 


Britain, in Parliament aſſembled, out of a 
*« deep Senſe of the repeated Inſtances of Your 
«© Majeſty's unparalleled Goodneſs, beg Leave to 
return our moſt hearty Thanks for Your moſt 
* gracious Anſwer to our late humble Addreſs, 
and for Your effectual Care in ſuppreſſing thoſe 
« rebellious Tumults, which were ſet on foot, 
and fomented by Papiſts, Nonjurors, and other 
Enemies to Your Majeſty's Title and Govern- 
ment, in Defiance of the juſt Proſecution of 
* the Commons againſt Dr. Henry Sacheverell. 

* And we moſt humbly befeech Your Majeſty 
* to believe, that as this Proſecution proceeded 
* only from the indiſpenſable Obligation which 
„we, Your faithful Commons, looked upon 
* ourſelves to lie under, not to fit ſtill and pa- 
** tiently ſee the Juſtice of the late happy Revo- 
*© Jution, and the Glory of our late Royal De- 
* liverer reflected upon, Your Majeſty's un- 
„ doubted Title ſtruck at, Your Adminiſtra- 
tion, by which ſo many Bleſſings are derived 
* upon us, endeavoured to be rendered odious 
„ to the People, and repreſented as deſtructive 
of the Church and Conſtitution, the preſent 
«© Eſtabliſhment and Proteſtant Succeſſion under- 
© mined, the Reſolutions of Parliament treated 
* with Contempt, the Governors of the Church, 
and Your Majeſty, as Supreme, aſperſed and 
< vilified, the Toleration expoſed as wicked, and 
„ Sedition inſolently invading the Pulpit. 

* So the Maintenance of Your ' Majeſty's 
* Right, the Satety of Your Perſon, the Quiet 
* of Your Government, the Continuance of our 
* Happineſs under Your excellent Adminiſtrati- 


* on, the Succeſſion in the Proteſtant Line, the 


„Support and Honour of the Church of Eng- 
* land, as eſtabliſhed by Law, with that Tole- 
* ration which is by Act of Parliament allowed 
© to Proteſtant Diſſenters, ſhall be our conſtant 
Care and Concern: And we will, upon all 
% Occaſions, venture all that is dear to us, in 
Defence of ſuch ineſtimable Bleſſings.“ 


Great Exceptions were taken to the Addreſs ; 
and it was moved, That it might be re-commit- 
ted, becauſe the Committee had exceeded their 
Commiſſion, which was only to return Her 
Majeſty Thanks for her moſt gracious Anſwer 
but they had taken upon them in this Addreſs, 
to ſtate the whole Matter of the Impeachment, 
and to give their Opinions upon it; which was 
not only irregular, contrary to the Orders of the 
Houſe, but prejudging a Caſe then depending 
before another Judicature. And in the laſt Pa- 


ragraph there was a Promiſe, to venture all that 
=. 


ear to them, in Defence of the Toleration, ' 
as well as of the Church of England. This was 
ſaid to be putting beth upon a Level, upon an 
equal Foot, which as many Gentlemen could not 
think proper, and never intended, ſo it was not 


true; tor though they ſhould be always willing 
to 
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venture ſo much for that, as for the Church of 
England. But all theſe Exceptions were over- 
ruled; and though the Addreſs was drawn up 
manifeſtly contrary to the Rules and Orders of 
the Houſe, yet the Majoricy agreed to it, as it 
was reported, 

The Trial proceeded, and the Lords gave 
their Votes ſeriatim, Whether Dr. Henry Sache- 
verell was guilty of High Crimes and Miſdemea- 
nours, charged upon him by the Impeachment of the 
Houſe of Commons? And a Majority voted him 
Guilty. | 

March 21. 
Reſolved, 
That the Thanks of this Houſe be given to 
the Members who. were _—_ the Managers 
of the Impeachment againſt Dr. Henry Sacheverell, 
for their faithful Management, in the Diſcharge 
of the Truſt repoſed in them. : 

And Mr. Speaker gave them (they ſtanding 
up in their Places) the Thanks of the Houſe ac- 
cordingly. 
| 5 no Precedent pretended for this, 
beſides the giving the Thanks of the Houſe to 
the Attorney-General, Sir Heneage Finch, (after- 
wards Lord Chancellor, and Earl of Notting- 
ham,) and the Motion was farther ene by 
ſome Encomiums on the Managers Performances. 
This Matter was oppofed by ſeveral Gentlemen, 
who ſhewed a wide Difference betwixt this Caſe 
and that. of my Lord Chancellor Nottingham, 
who had the Thanks of the Houſe for maintain- 
ing their Rights and Privileges at a Conference 
between the Two Houſes, in 1671, concerning 
the Commons ſole Right of giving Money; 
which was the more remarkable, becauſe he was, 
at firſt, of Opinion, That in the particular Point 
then in Controverſy, the Commons were in the 

rong. But the Houſe having determined 
againſt his Opinion, and appointed him to be a 
Manager at the Conferences, he applied himſelf 
to the ſearching the Records; and with indefa- 
tigable Labour and Sragy, diſcovered ſuch Pre- 
cedents, and ſo ſtrenuouſly ſupported the Com- 
mons Right, that the Commons thought it pro- 
per to make him that honourable Acknowledge- 
ment, It was alſo urged, That there were Ma- 
nagers upon former Trials, that had not the 
Thanks of the Houſe: And though theſe Gen- 
tlemen might have done their beſt in the Diſ- 
charge of the Service the Houſe required from 
them, yet they deſerved not ſuch Diſtinction. 
Many declared, the Managers did not ſpeak 
their Senſe, and that they could not approve 
What they had advanced, particularly, in juſti- 

fying Reſiſtance, | and declaring againſt Paſſive 
Obedience and Non- Reſiſtance, which was the 
Doctrine of the Goſpel, and of the Church of 
England, and unalterably eſtabliſned by the Union 
of the Two Kingdoms; and ſome of them denied 
the Queen's Hereditary Right, affirming that ſhe 
had only a 3 ight; and that as to 
the Hereditary Right, Pretender had a much 


bettle Title to the Throne, That in theſe In- 
| ſtances, they exceeded their Commiſſion, which 
could not be underſtood to allow them in any 
thing more, than ſpeaking in Defence of the 
Reſiſtance at the Revolution, much leſs to meddle 
with the Queen's Title, which gave Offence to 
many that heard them. 5 
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to maintain the Toleration, yet they would not 


Another Reaſon againſt giving them Thanks, 
was, becauſe of their railing and reviling Lan- 
guage to the Doctor, unbecoming any Council 
in a Criminal Proſecution, and much unbecoming 
Managers of the Houſe of Commons. In which 
it was hard to ſay, whether they ſhewed more 
Bitterneſs or Inconſiſtency, 

And becauſe of their giving up the Honour 
of the Houſe, in ſuffering of Mr, Dolben to ex- 
plain himſelf, when the Lords required it. In 
which Caſe, he ſhould not have complied, with- 
out conſulting the Houſe, and taking their 
Directions. I 

And one Gentleman ſpoke to this EffeR, juſt 


before the Queſtion ; That though he was againſt 


giving them the Thanks of the Houſe, yet he 
could not forbear mentioning one Reaſon for it, 
that had been omitted by others, but was, in his 
Opinion, ſtronger than any they offered; and that 
was, becauſe he was ſure they would have Thanks 
no where elſe. 

There was a Diviſion of the Houſe, .the Yea's 
were 175, No's 116; and it was obſervable, that 
in this Queſtion, all the Managers preſent in the 
Houſe (except Mr. Dolben, whoſe ſingular Mo- 
deſty was the more remarkable) voted for their 
having Thanks. 


March 22. 


A Meſſage from the Lords by Mr. Rogers and 
Mr. Hiccocks, That the Lords had commanded 
them to acquaint this Houſe, that their Lord- 
ſhips are now ready to give Judgment againſt 
Dr. Henry Sacheverell, if this Houfe, with their 
Speaker, will come and demand the ſame. 

Reſolved, 
That this Houſe will demand Judgment of the 
Lords againft Dr. Henry Sacheverell. 

Some Gentlemen ſpoke againft demanding 
Judgment, laying down theſe Poſitions. 

That the Lords could not give. Judgment, 
unleſs the Commons demanded it : And that the 
Commons were at Liberty, whether they would 
demand it or not, according to the Reaſon given 
by the Commons, when they inſiſted to be pre- 
ſent at the Trial of the Earl of Strafford, as a 
Committee of the whole Houſe, - That they held 
it fit and neceſſary, that all the Members ſhould be 
preſent at the Trial, to the End, every one might 
ſatisfy bis own Conſcience, in the giving bis Vote to 
demand Judgment: And when that Trial was 
over, no Judgment was demanded. In the pre- 
ſent Caſe, they were againſt demanding Judge- 
ment, becauſe of the Precedent of this Proceed- 
ing, which might be very dangerous to innocent 
Men hereafter ; for none could be ſafe, if meer 
Innuendo's, the moſt forced and ſtrained Con- 
ſtructions, and Paſſages miſapplied, ſhould be 
admitted for Evidence. hey thought, the 
Lords had made d ous Precedents, in taking 


upon them to declare the Law and Ulage of Par- 


liament, without one Precedent for it, and di- . 
rectly contrary to many; for the Caſe of Dr. 
Manwaring could not be a Precedent, he ſub- 
mitting, and pleading Guilty. The Lords alſo 
put the Queſtion of Guitty upon all the Articles 
together, which is ſuch a complicated Queſtion, 
they could not give their Votes freely; and it 
was ſaid to be a Reaſon, why ſome of them did 
not 'vote: And the Lords, who are both Jury 
and Judges, were not under the Obligation of 

an 


4 PP E 
an Oath, or upon their Honour. To theſe Rea- 
ſons, one other was added, That it would be a 

at Reflection on this Parliament, to have, in 
the ſame Seſſion, one of the Miniſters of the 
Church of England ſuffered to lie in Priſon with- 
out Relief, upon his Complaint, for reading her 
Prayers; and to have another puniſhed for preach- 
ing her Doctrines. | 

Theſe Arguments were urged againſt demand- 
ing Judgment, by thoſe Gentlemen that oppoſed 
the Proſecution in every Step of it; but ſome of 
thoſe that had been forward in it, were now 

ainſt demanding Judgment, out of great Diſ- 

eaſure and Indignation at the Judgment they 
heard was to be given; which they called a 
ſcandalous, ridiculous Judgment, and a Reflection 
upon the Proceeding; and therefore they were 

inſt demanding Judgment. And it is faid, 

ſeveral of thoſe Gentlemen withdrew, and would 
not vote in this Queſtion. The Houſe divided 
upon it; the Yea's were 165, No's 117. 
| "tv 


March 23. 


Then the Commons, with their Speaker, went 
up. to the Bar of the Houſe of Lords, and, by 
their Speaker, demanded Judgment againſt Dr. 
Henry Sacheverell: And being returned, Mr. 
Speaker reported, That he had, in the Name of 
the Knights, Citizens, and Burgeſſes, in Parlia- 
ment aſſembled, and of all the Commons of Great- 
Britain, demanded Judgment of the Lords againſt 
Dr. Henry Sacheverell, for High Crimes and Miſ- 
demeanours, for which he was impeached, 


| The Judgment was, 


That Henry Sacheverell, Doctor in Divinity, 
ſhall be, and is hereby enjoined not to preach 
during the Term of three Years next enſuing. 
That Dr. Henry Sacheverell's Two printed 


Sermons, referred to by the Impeachment of the 


Houſe of Commons, ſhall be burnt before the 
. Royal-Exchange, in London, between the 
Hours of One and Two of the Clock, on the 
27th of this Inſtant March, by the Hands of 
the common Hangman, in the Preſence of the 
Lord- Mayor, and the Two Sheriffs of London 


ALIST of the LoxDs, who proteſted 
againſt ſome Proceedings, in relation to the Caſe of 
Dr. Henry Sacheverell, in the Houſe of Peers; 
with their Lordſbips Reaſons for entering their 
Proteſtations. * _ h 


mw Die Martis 14 Martii, 1709, 
1 Queſtion was put, 


That by the Law and Uſage of Parliament in 
Proſecutions, by Impeachments for High Crimes 
and Miſdemeanours, by Writing or Speaking, 
the particular Words ſuppoſed to be Criminal, 
are not neceſſary to be expreſly ſpecified in ſuch 
Impeachments. 


It was reſolved in the Affirmative. 


* Theſe are omitted in the Trial, and ſhould be read after Page 
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Diſſentient, 

1, Becauſe we conceive the Law Buckingham, 
of the Land is as much the Rule of 4 5% 
Judicature in Parliament, as it is in 2 
the inferior Courts of Juſtice; and Berkeley y 
ſince, by the Opinion of all the Judges Sal, 
in all Proſecutions, by Information, ren 
or Indictment, for Writing or Speak- The "Roffen, 
ing, the particular Words ſuppoſed Gee. Bath 
to be Criminal muſt be expreſly ſpe- and Fell, 
cified in ſuch Information or * wo 
dictment; and that this is the Law 
of the Land, confirmed by conſtant Practice; we. 
conceive that there is the ſame Reaſon and Juſtice 
for ſpecifying in Impeachments, the particular 
Words ſuppoſed to be Criminal; for otherwiſe, 
a Perſon who is innocent and ſafe by the Law, 
out of Parliament, may, nevertheleſs, be con- 
demned in Parliament: For we conceive, that 
ſome Reaſons of Law and Juſtice, why the Words 
ſuppoſed Criminal, muſt be ſpecified in Informa- 
tions and Indictments, may be, that the Party 
accuſed may certainly know his Charge, and be 
thereby enabled to defend his Innocence; that 
the Jury may know it too, and be enabled there- 
by the better to apply the Evidence given by the 
Witneſſes, to the Matter of ſuch Charge; and 
that the Judges themſelves may the better Judge 


am. 


of the Nature of the Crime, and of a Puniſh- 


ment adequate to ir, which, in Caſes of Miſde-. 
meanour, which are indefinite and innumerable, 
muſt extremely vary, according to the Heinouſ- 
neſs of the Offence ; and finally, that the Houſe 
of Lords, upon Complaint to them, may alſo 
judge whether the Fine, which is uſually one of 
the Puniſhments for Miſdemeanours; does not 
exceed the Demerit, eſpecially, ſince by the Bill 
of Rights,, exorbitant Fines are declared to be 
illegal; which Reaſons ſeem to be fully as ſtrong 
in the Caſe of Impeachments, as in Indictments 
and Informations; for the particular Words are 
as neceſſary to enable the Lords to determine up- 
rightly, and impartially, as the Jury or Judges, 
and as neceſſary for the Defence of the accuſed 
here, as in the Courts below; and if there was 
to be a Difference, it ſeems more nece in 
this High Court; for the weightier the Proſecu- 
tion is, the more need has an unfortunate Man of 
Indulgence, and all lawful Favour ; and ſurely, 
there cannot be a heavier Load upon any Man, 
than an Accuſation of all the Commons of 
Great- Britain, | 

2. We do not remember any Precedent inſiſted 
on for the Maintenance of this Reſolution, ſave 
only the Caſe of Dr. Manwaring, which we con- 
ceive could not warrant this Reſolution, For, 
1. The Words charged upon him by the Com- 
mons Declaration, were not compared with the 
Sermons, though it was deſired, and conſequent- 
ly, no Lord could ſay, they were not the Words 
of the Sermon ; and therefore, upon ſuch Uncer- 
tainty, we conceive, we could not ground a 
poſitive Reſolution. 2. The Charge upon him, 
taken out of his Sermon, on the 4th of May, 
1628, ſeems to be the very Words by him ſpoke; - 
for they were atteſted by Ear- Witneſſes, who 
ſurely never were, or could be admitted, to atteſt 
their own Conjectures of the Scope of a Sermon, 
and not 21 the very Words, for that would 
be to make the Witneſſes to be the Judges. 
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3. Beſides, in ſuch a Caſe as this, where the 
Party did not inſiſt on any legal-and juſt Excep- 
tions, of which he might have taken Advantage, 
if he had made his Defence, which he did not, 
but ſubmitted and begg'd Pardon; this ought 
not to be look'd upon as a Precedent, or Au- 
thority, to juſtify the Illegality of the Form of 
that Impeachment. + . 

3. But although this Precedent was full, and 
expreſs to the Point reſolved, we humbly con- 
ceive, That one Precedent is not ſufficient to 
ſupport a Law and Cuſtom of Parliament; nor 


conſequently, a Reſolution declaring it, for ſurely 


there is a great Difference between a ſingle In- 
ſtance, and a Law and Cuſtom, eſpecially. 
4. Since we conceive, that in all the Prece- 
dents, at leaſt all that have appear'd to. us, for 
four Hundred Years, of the Proſecutions in Par- 
liament, the particular Words charged as cri- 
minal, have been conſtantly expreſs'd in the Ar- 
ticles, or Declarations of Impeachment. 

Fa z Exilium Hugonis le de Spencer Parris 
8 Filii, The 1ſt Article was for make- 
ing a Bill in writing, the Tenour whereof was 
particularly ſet forth. 

26 H 8. _ William de la Pool, 6 Art. was for 
Words ſpoken by him, fitting in the 
Council in the Star-Chamber, viz. That he ſaid, 


He had a Place in the Council-Houle of the French 


King, as he had here; and was as well truſted 
as he was here, and could remove from the French 
King, the privyeſt Man of his Council, if he 
would. 


1640. Lord Finch. The Opinions he de- 
Art. 4+ livered are ſet forth in hc Verba, as 
5* alfo the Times when he deliver'd them. 
| Another Opinion delivered by him 


Te 
in the Exchequer-Chamber, and Weftern Cir- 


cuit, is ſet down in his expreſs Words. 


1640. Dr. Coſens. He is charged with 
Art. 11. Words, delivered in a Sermon at Dur- 
ham. The Words were theſe, The Reformers, &c. 
| 19. Charges him with Words in like 
manner. The Words were theſe, The King, &c. 


1641. Judge Berkley. The Words charged 
rt. 1. upon him are _—_ mentioned. 

4 That he ſubſcribed an Opinion, in 
bec Verba. 

5. Which are ſpecified. 

6. The Matter therein charged, though 
of Record, was copied and delivered with the 
7-8. The Words ſpoken, and the Place, 
expreſly ſet forth, | 


1641. Judge Crawley. For ſubſcribing and 
rt. 1, 2, 3. giving Opinions, ſet forth in hc Verba. 


1641. Herbert. For exhibiting Articles 
- againſt the five Members; which Articles follow, 


in theſe Words, Sc. 
1641, Thirteen Biſhops impeached for making 


and promulging, in 1640, ſeveral Conſtitutions and 


Canons, contrary to the King's Prerogative, &c. 
They demurr'd, becauſe the Charge was ge- 
neral z but receded from this Demur, becauſe it 


appeared to be particular. 
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ſpoken by him, and the Time. 
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Earl Strafford. Expreſſes the Words 1641: 


rt. Zy 


Expreſs the very Words ſpoken 4, 20, 21,22. 


by him. 
Is in like Manner, with an Innuen- 23. 24» 25» 
do of his Meaning. ; 203: 27s 


Archbiſhop Laud. Expreſs the 1642. 
Words ſpoken by him. ie. 

Expreſſes the Words ſpoken by 8. 
him, and the Time and Place. So neceſſary did 
the Long Parliament itſelf think it to purſue the 
Forms of Law in all their Proſecutions; 


Upon the whole, therefore, we conceive, That 
ſo great a Number of Precedents is ſufficient to 
out-weigh the ſingle Inſtance of Dr. Manwaring's 
Caſe, how appoſite ſoever it might ſeem to be to 
the preſent Caſe, which, for the Reaſons which 
we have mentioned, is far from being plain and 
clear, or havingi the full Authority of a Prece- 
dent: And the I;aw and Cuſtom of Parliament, 
as we Conceive, is to be determined by conſtant 
Courſe and Practice, and not one Precedent, oc- 
caſioned by ſuch odious Doctrines as thoſe of Dr. 
Manwaring s: Nor can the contraty Aſſertion 
to the aboyeſaid Reſolution be of any ill Conſe- 
quence to Impeachments by the Commons; be- 
cauſe it is eaſy for them to ſpecify the Words 
which offend them, but extreamly difficult for 
the Accuſed to defend himſelf, without knowing 
them: And as all, who are charged criminally, 
have Leaye to make their Defence, ſo the ſhould 
alſo have allow'd them all lawful Means for it. 


+ 
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Fo. Ebor 

Scar ſdale, 

Angleſey, 

Abingdon, 

Weymouth, | 

Willoughby, Br. amplon, 
* Guilford, North and Gr 

H. London, Craven, | 

Leeds, X. Ferrers, 

ex, | | Beaufart, 
ottingham, \ Yarmouth, .' 

N. Dureſme, Berkſhire, 7 

Rocheſter, Ferſey, 

Scarborough, Stawell, 

W. Caſtrienſ. Howard. 


Die Jovis 16 Marti, 1709. 


The Order of the 14th Inſtant being read, for 
— of 


taking into Conſideration the Impe 


Dr. Henry Sacheverell, Article by Article: 


And it 3 moved to declare, that the Com- 


mons had made good the firſt Article againſt Dr. 
Henry Sacbheverell; 155 i $4. god 
After a long Debate thereupon, 7 8 1 
This Queſtion was propoſed; | 


That the Commons have made good their f Ar- 
ticle of Impeachment againſt Henry Sacheve- 
rell, Doctor iu Divinity. . 
And a further Debate thereupon „ 
This Queſtion was put; 
Whether this Queſtion ſhall be now put ? 
It was reſolved in the Affirmative. 
Diſſen- 


Diſſentient, 
Becauſe we humbly conceive, there are no 
Reflexions therein contained on the Memory of 
the late King William, nor the Revolution ; and 
that there is no Offence charged therein upon 


Dr. Sacheverell, againſt any known Law of the 


Land. 
Jo. Ebor. Oſborne, 
Wemys, Northbeſ, 
Suffolk, Tho. Roffen. 
Shrewſbury, Northampton, 
Poulett, Mar, 
Beaufort, Leigh, 
Denbigh, Weſton, 
_ Stawell, Chandos, 
Yarmouth, Guernſey, 
R. Ferrers, Hamilton, 
N. Dureſme, Berkſhire, 
Scar dale, Thanet, 
Howard, Scarborough, 
Berkley, Str. Nottingham, 
Say and Sele, North and Grey, 
V. Ceſtrienſ. Conway, 8 
Willoughby, Br Leominſter, 
: Abingdon, 
 Angleſea, Geo. Bath and Wells, 
Rocheſter, Plymouth, 
Buckingham, Guilford, 
Craven, H. London, 
W. , Dartmouth, 
Suſſex, Haverſbam, 
Then the main Queſton was put; 


That the Commons have made good their firſt Ar- 
ticle of Impeachment againſt Henry Sache- 
verell, Do#or in Divinity. 


It was Reſolved in the Affirmative. 


Diſentient, | 8 
a Becauſe by the Laws of the Land, 
— — the Laws of Parliament, and the 
D 9 inherent Right of Peerage, every 
Guiſferd, Peer is to judge for himſelf, both 
N. Dureſme, of the Fact, as well as of the Law, 


Willoughty, Br. and cannot be precluded by any 


Mae. Majority; which indeed muſt deter- 
Mar. mine the Caſe in reſpect of the Cri- 


minal; but never did nor can pre- 
clude any Lord from voting the Party accuſed 
Guilty or Not Guilty of the Fact, as well as of 
the Crime of ſuch Fact. f 


Suſſex, Guernſey, 
orthampton, Craven, 
Yarmouth, Leeds, 
Scarborough, Beaufort, 
V. Ceſtrienſ. Scarſdale, 
North and Grey, Rocheſter, 
Thanet, Jerſey, 
Denbigh, R. Ferrers, 
Weymouth, Phymouth, 
Stawell, Oſborne, 
Conway, Leigh, 
Howard, Abingdon, 
Gee. Bath and Wells, Afbburnhom. 


* 
= l 
- 
e 1 
= 


APPENDIN. 


* 
* 


2 2 
0 * 7 N 


567 

To the Queſtions upon the ſecond, third, and 
fourth Articles we diſſent, for the ſame Reaſon 
as is given againſt the Queſtion upon the firſt, 


Buckingham, Conway, 
Berkſhire, | Oſborne, 
Nettingham, Weſton, © 
Rocheſter, Guilford, 
Weymouth, Lexington, 
Howard, . Ceftrienſ. 
H. London, Geo, Bath and Wells , 
Haverſham, Beaufort, 
Ormond, Denbigh, 
Willoughby, Br. Yarmouth, 
Guernſey, Jerſey, 

Jo. Ebor. Thanet, 

N. Dureſme, Plymouth, 
Hamilton, Northampton, 
Suſſex, Leigh, 
Scarſdale, Angleſea, 
Stawell, Craven, 
Poulett, Dartmouth, 
Abingdon, Tho. Roffen, 


Die Sabbati 18 Marti, 1709: 


It is ordered by the Lords Spiritual and Tem- 
poral, in Parliament aſſembled, That the - 
ſtion to be put to each Lord in Weftminſter-Hall 
ſhall be, 


I Henry Sacheverell, Doctor m Divinity, Cuil. 
ty of High Crimes and Miſdemeanours, charged 
on bim by the Impeachment of the FHoeſe of 
Commons ? And the Anſwer thereunto ſha 
be, Gzilty, or, Not Guilty, only. 
Diſſentient, 

1. Becauſe we do humbly con- 
ceive, that the obliging every Lord 
to anſwer generally, Guilty, or Not J. 
Guilty, to a Queſtion containing all 
the Articles of this Impeachment, is 
a kind of Tacking upon ourſelyes, 
by an unneceſſary joining of Mat- 
ters of a different Nature, and ſub- 
jecting them to one and the ſame 
Determination ; and conſequently . 
may prejudice the Right every Peer has to give 
a free Affirmative, or Negative ; ſince whoever 
thinks Dr. Sacbeverell guilty of one Part, and 
innocent of the other, will be obliged either to 
approve what he condemns, or co what he 
approves. | | 

2. We do humbly conceive, there is at leaſt a 
Poſſibility, that though a Majority of the Houſe, 
if admitted to vote to the Articles ſeparately, 
may think him innocent upon each Article ; yer, 
by this Method of a general Anſwer, he may be 


condemned of all; which ſeems not to be con- 


ö — the uſual Method of Juſtice in this 
3. We do humbly conceive, that ſince the 
118 — of the Houſe in this Caſe ought to be 
Declaration of the Law, the Condition of the 
People will be moſt miſerable, to have Puniſh- 
ment inflicted for High Crimes and Miſdemea- 


nours, and not to have a Poſſibility of informing 


themſelves what the High Crimes and Miſde- 


meanours thereby puniſhed are ; for the People's 
only Guide is the Law; and they can never be 
guided 
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guided by what they can never be informed of: 
And we do humbly conceive, that this Uncer- 
tainty being in the Caſe of a Clergyman, for 
Preaching, it may poſſibly create ſome Fear in 
good Men, when they preach ſome Doctrines of 
the Church of England, particularly that of Non- 
Reſiſtance; and may be made uſe of by ill ones, 
as an Excuſe for the Neglect of that Duty, which, 
upon ſome Occaſions, is required of them, even 


by the Laws of the Land. 
Ormond, R. Ferrers, 
Scarſdale, - Poulett, 
Denbigh, Howard, 
Leeds, Plymouth, 
Nottingham, Guilford, 
Stawell, Leigh, 
Weymouth, Berkſhire, 
Craven, Thanet, 
Oſborne, Yarmouth, 

* Willoughby, Br. Rocheſter, 
Haverſham, Suſſex, 
Geo. Bath and Wells, North and Grey, 
Beaufort, Abingdon, 
Angleſea, Jerſey, 
Northampton, Comway, 

- Leominſter, - Weſton, 
H. London, Guernſey. 


Die Lune 20 Mari, 1709. 
The Houſe, purſuant to the Orders of Saturday 
_ laſt, adjourned into Veſtminſter- Hall. 

And being there, the Houſe was reſumed, and 
the Lord Chancellor declared, That the Lords 
had upon a Queſtion to be put to each 
Lord ſeverall 

Then his 
ning at the Junior Baron firſt, as follows: 


1 Dr. Henry Sacheverell guilty of High Crimes 
and Miſdemeanours, charged upon bim by the 
Impeachment of the Houſe of Commons ? | 

And having aſked every Lord nt, and 

they having declared, Guilty, or, Not Guilty, his 
— having caſt up the Votes, declared him 
uilty. 3 


Diſſentient, 
=o 
| Nottingham, Ferſo, 
Craven, Hamilton, 
Nortbeſt, Beaufort. 


ö . a 
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Lordſhip put the Queſtion, begin- 
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Meſten, Plymouth, 
Ormond, Chandos, 
Berkſhire, W. Ceſtrienſ. 
N. Dureſine, Buctingbam, 
Shrewſbury, Rocheſter, 
Scarborough, Mar, 
Le eds 5 W, eymout h, 
Yarmouth, Guilford, 
Jo. Eber. Conway, 
Leominſter, Angleſea, 
Northampton, Scarſdale, 
Willoughby, Br. Dartmouth, 
Abingdon, Denbigh, 
Pouleit, Howard, 
H. London, The. Roffen, 
| Guernſey, Berkeley Str. 
os _ = Wells, Stawell, 
ay and Sele, Lexington. 
Oſborne, | 
Die Martis 21 Martii, 1709. 
Ordered, 
That the Judgment to be paſſed in the Caſe of 
Dr. Henry Sacheverell ſhall be, 


That he be enjoined not to preach during the Term 
of three Years next enſuing : That his two 
printed Sermons, referred to by the Impeach- 
ment of the Houſe of Commons, ſhall be burnt 
before the Royal-Exchange in London, be- 
tween the Hours of „on the 

Day of » by the Hands of the 
common Hangman, in the Preſence of the Lord- 
Mayor, and the two Sheriffs of London and 
Middleſex, 8 


Diſſentient, 
Jo. Ebor. 
Scarſdale, 
Northampton, 
Craven, 
Howard, 

. North and Grey, - 

Scarborough, 
N. Dureſme, 
Weymouth, 
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NUMBER XXXVII. 


The following Addreſs, and Opinions, being authentick, are, it 


is conceived, of Importance enough to give them a Place in 


this Collection. 


The Addreſs was preſented by 


the Lord 


Biſhop of Litchfield and Coventry, and the Lord Biſhop 
of Ely, April 17, 1711, 10 Anne. 


To the Queen's moſt Excellent Majeſty, 


The humble ADDRESS of the Archbiſhop and 
Biſhops of the Province of Canterbury, in Con- 
vocation aſſembled. | 


May it pleaſe Your Majeſly, | 

Hereas one William M biſton, a Preſbyter 

of the Church of England, and late Pro- 

feſſor of Mathematicks in the Univerſity 

of Cambridge, who was, in October laſt, expell'd 
the ſaid Univerſity, for aſſerting and ſpreading 
Abroad divers Tenets, contrary to Religion re- 
. ceived and eſtabliſhed by publick Authority in 
this Realm, has ſince that Time, and a little be- 
fore the ſitting of this preſent Convocation, print- 
ed and publiſhed an Hiſtorical Preface to other 
Writings of the ſame pernicious Deſign, intend- 
ed for the Preſs, in which he has advanced ſeve- 
ral damnable and blaſphemous Aſertions againſt 
the Doctrine and Worſhip of the Ever-Bleſſed 
Trinity: Expreſly contradicting the Two Fun- 
damental Articles of the Nicene Creed; and de- 


faming the whole Atbanaſian; and has had the 


Confidence to inſcribe and direct the ſaid printed 
Preface to the Convocation now Aſſembled: 
And whereas we take ourſelves to be both 
bound in Duty to God, and to his Holy Truths, 
and in Obedience to Your Majeſty's pious Inten- 
tions ſignified to us with Your Gracious Licenſe, 
to repreſs the ſaid Blaſphemy ; and alſo obliged 
in Vindication of our firm Adherence to the true 
Faith, and for the Preſervation of the ſame in 
the Members of our Communion, to call the 
ſaid William biſton before us, in order either 
to his Amendment, or Excluſion from the Com- 
munion of the -Church of England; but do yet 
find ourſelves hindered from going on, by ſome 
Doubts ariſing among ourſelves concerning our 
Power ſo to act and proceed: 

For that the Court of Convocation being Fi- 


nal, or the laſt Re ſort, from which no Appeal is 


provided by the Statute made in the 25th Year 
of Henry the Eighth, Chap. 19. it may ſeem to 
be doubtful how far a Proſecution, without Ap- 

al to the Crown, will be conſiſtent with the 
— made in the firſt Year of Queen Elizabeth, 
Chap. 1. Sect 17. whereby all Juriſdiction, and 
particularly for Reformation of Errors, Hereſies, 
and Schiſms, is united and annex'd to the Impe- 
rial Crown of this Realm; and alſo how far it 
will be conſiſtent with the Statute of Appeals, 


made in the 25th Year of Henry VIII. Chap. 19. 


Vor. VIII. 


which, in the Courſe of the Appeals directed to 
be henceforth made, doth not mention Conyoca- 
tion. May it pleaſe Your moſt gracious Majeſty, 
out of Your known Zeal for the Honour of God, 
and the Good of his Church, to lay this Caſe be- 
fore Your Reverend Judges, and others whom 
Your Majeſty in Your Wiſdom ſhall think fit, 
for their Opinion, How far the Convocation, as 
the Law now ſtands may proceed in Examining, 
Cenſuring, and Condemning ſuch Tenets as are 
declared to be Hereſy by the Laws of this 
Realm; together with the Authors and Main- 
tainers of them. 


Upon this Addreſs to the Queen, Her Majeſty 
was pleaſed to refer the whole to the Twelve 
Judges, and to her Attorney and Solicitor- 
General ; who being ſeveral Times aſſembled 
together, and debating the Matter, came to 
the following Reſolutions.  _ | 


To the Queen's moſt Excellent Majeſty. 


May it pleaſe Your Majeſty, 

N humble Obedience to Your Majeſty's Royal 

Command, ſignified to Your Judges by the 
Right Honourable the Lord Keeper ; We whoſe 
Names are ſubſcribed have conſidered the Queſti - 
ons mentioned in the Addreſs* hereunto annexed, 
and are humbly of Opinion, That fince the Sta- 
tute of 23d of Henry VIII. againſt Citing out of 
the Dioceſe, and thoſe Statutes of the 24th and 
25th Years of the ſame Reign, touching Appeals, 
and as the Law now ſtands, the Convocation 
hath not any Juriſdiction originally to cite be- 
fore them any Perſon for Hereſy, or any other 
Spiritual Offence, which — to the Laws 
of the Realm may be cited, cenſured, and pu- 
niſhed in the reſpective Eccleſiaſtical Courts or 
Juriſdictions of the Archbiſhops, Biſhops, and 
other Ordinaries ; who, we conceive, have the 
proper Judicature in thoſe Caſes; and from whom 
and whoſe Courts the Parties accuſed may have 
their Appeals; the laſt Reſort wherein is lodged 
in the Crown. In which Statute for Citing out 
of the Dioceſe, and in the others, as far as re- 
lates to Appeals for ſuch Offences, no Notice is 
taken of the Convocation, either as to Juriſdicti- 
on, or Appeals. Nor doth it any way appear 
to us in whom the pretended judiciary Power of 
a Convocation, either before or ſince the ſaid 
Statutes, (if any ſuch they ever had,) reſided ; 
whether in the whole Body ” the Convocaticn, 
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or in Part. But it is plain by the firſt Statute, 


That the Archbiſhop's Juriſdiction, even in Caſe 


of Hereſy, is bounded fo that he cannot proceed 


againſt ſuch Offenders within any other Dioceſe 


than his own, without the Conſent, or in the De- 
fault of the Dioceſan Biſhops. All which Statutes 
being made for the Eaſe and Benefit of the Sub- 
jects, they cannot, as we humbly conceive, be 
deprived of the Benefit of them by any Pretence 
of Juriſdiction in the Convocation ; from which 
we cannot find or be inform'd of any Inſtance of 
Appeal. Nor have any Judicial Precedents or 
Authorities for Convening or Cenſuring of ſuch 
Offenders in any Convocation ſince thoſe Statutes, 
or the Reformation, (which is now near 180 


Tears, ) appear'd unto us. And if ſuch Power 


ſhould be allow'd to the Convocation, we con- 
ceive it would invade the ordinary Juriſdiction of 
the Archbiſhops and Biſhops ; which we con- 
ceive are preſerved by the A& of Parliament 
made in the 17th Year of the Reign of his late 
Majeſty King Charles the Firſt, Chap. 11. and 
by another made in the 13th Year of King 
Charles the Second, Chap. 12. and by the Act 


made the 29th Car. adi, Chap. 9. which took 


away the Writ De Heretico Comburendo; in none 
of which any Mention is made of the Convoca- 
tion. And by the Bill of Rights, 1 Wilh. & Mar. 
it is enacted, That the Commiſſion for erecting 
the late Court of Commiſſion for Eccleſiaſtical 


. Cauſes, and all other Commiſſions and Courts 


of like Nature, are illegal and pernicious. But 
we conceive that Heretical Tenets and Opinions 
may be examined and condemn'd in,Convocati- 


on, authorized by Royal Licenſe, without con- 


vening the Authors or Maintainers of them. 
All which we moſt humbly ſubmit to Your Royal 
Majeſty's Great Wiſdom. 


May 5th, 1711. Edw. Ward, Jo. Blencowe, 
Rob. Dormer, S. Lovell. 


The other Paper here follows. 


May it pleaſe Your Majeſty, 

N Obedience to Your Majeſty's Commands, 

ſignified to us by the Right Honourable the 
Lord Keeper of the Great Seal, in relation to 
the Humble Addreſs of the Archbiſhop and Bi- 
ſhops of the Province of Canterbury, in Convo- 
cation aſſembled, hereunto annex'd ; We whoſe 
Names are hereunto ſubſcribed, have taken into 
Conſideration the Doubts and Queſtions therein 
ſtated. 
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And after Conference with the reſt of the 
Judges, We are humbly of Opinion, that of 
Common Right there lies an Appeal from all 
Eccleſiaſtical Courts in England to Your Majeſty, 
in virtue of Your Supremacy in Eccleſiaſtical 
Affairs, whether the ſame be given by expreſs 
Words of any Act of Parliament, or not: And 
that no Act of Parliament has taken the ſame 
away. And conſequently, that a Proſecution in 
Convocation, not excluding an Appeal to Your 


' Majeſty, is not inconſiſtent with the Statute of 


1 KEliz. Chap. 1. but reſerves the Supremacy 
entire. | 

As to the Queſtion propoſed in the ſaid Ad- 
dreſs, How far the Convocation, as the Law 
now ſtands, may proceed in Examining, Cenſu- 
ring, and Condemning ſuch Tenets as are de- 
clared to be Hereſy by the Laws of this Realm, 
together with the Authors and Maintainers of 
them, we underſtand it to import only theſe two 
Things: Whether a Juriſdiction to Examine, 
Cenſure, and Condemn ſuch Tenets, and the 
Authors and Maintainers thereof, could ever be 
exerciſed in Convocation ? And if it could, Whe- 
ther it be taken away by any Act of Parliament? 

And We humbly lay before Your Majeſty, 
That all our Law-Books that ſpeak of this Sub- 
je, mentioning a Juriſdiction in Matters of He- 
reſy, and Condemnation of Hereticks, as proper 


to be exerciſed in Convocation, both before and 


ſince the Acts of Parliament mention'd in the 
Addreſs; and none of them, that we find, ma- 
king any Doubt thereof; and we obſerving no- 
thing in thoſe, or any other Acts of Parliament, 
that we think has taken it away; We are humbly 
of Opinion, That ſuch Juriſdiction, as the Law 
now ſtands, may be exerciſed in Convocation. 

But this being a Matter which, upon Appli- 
cation for a Prohibition, on behalf of the Perſons 
who ſhall be proſecuted, may come in Judgment 
before ſuch of us as have the Honour to ſerve 
Your Majeſty in Places of Judicature z we deſire 
to be underſtood to give our preſent Thoughts, 
with a Reſerve of an entire Freedom of altering 
our Opinions, in caſe any Records, or Proceed- 
ings, which we are now Strangers to, ſhall be 
laid before us, or any new Conſiderations which 
have not occurred to us, be ſuggeſted by the Par- 
ties, or their Council, to convince us of our 
Miſtake, 


T. Parker, L. Powys, Ro. Price, E. Northey, 
T. Trevor, T. Bury, R. Eyre, Ro. Raymond. 
J. Powell, R. Tracy, 
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NUMBER XXXVIII. 


A Declaration, ſign d by ARCHIBALD HUTCHESON, EV; 
and given to ſeveral of his Acquaintance, ſoon after he had 
peruſed the Examination of Chriſtopher Layer, in the Ap- 

\ pendix to the Report of the Secret Committee; in which 
Layer has made Mention of his Name, as one of Burford's 
Club, which the ſaid Layer, in his Examination, ſaith, he 


was told by one Plunket. * 


March 4, 1722-3. 


AVING read Part of the Examination 
of Layer, of the 19th of January, and 


4th of February laſt, in the Appendix to . 


the Report of the Secret Committee z in which 
Layer is mention'd to have faid, that one Plun- 
tet told him, as explaining what was meant by 
Burford's Club, That Lord Orrery was Chairman, 
and that this Club met Monthly, at one another's 
Houſes, as Layer thought; and that Plunket 
told him, That there were Eight other Lords, 
and Six Commoners (whoſe Names he mentions, 
and mine as one of them,) of that Club: I do 
hereby declare, upon the Honour of a Gentle- 
man, That I do not know, or believe, that there 
was a Club, or Meeting, of any of the Lords or 
Gentlemen mention'd in the ſaid Examination; 
nor have I ever heard of any Meeting where 
Lord Orrery was preſent, except that which was 
carried on in the Two laſt Seſſions of Parliament, 
when Lord Orrery, and ſeveral Lords and Gen- 
tlemen, (not mention'd in Layer's Examination,) 
met Weekly, and, I believe, with great Inno- 
cence, dined at one another's Houſes. And I 
do further affirm, That even on accidental Viſits, 
I have ſeldom met together any Two of the Lords 
and Commoners ſo mention'd in Layer's Exami- 
nation: That there are Two of theſe Commo- 
ners, (Sir Henry Goring, and Mr. Dawkins,) 
whoſe Faces I do not know; and Two others, 
(General Webb, and Sir Conſtantine Phipps,) be- 
tween whom and me there has not been, for Fif- 
teen Years laſt paſt, the Intercourſe even of Ce- 
remonial Viſits, and between me and the Fifth 
Commoner, (Mr. Shippen,) but very ſeldom : 
That there are Three of thoſe Lords, (Scar/dale, 
Craven, Gower,) with whom I have very little 
Acquaintance ; a Fourth, (Lord Bingley) whom I 
have never met any where, but in Viſits to others, 
or in publick Places; and a Fifth, (the Biſhop 
of Rocheſter) in whoſe Company I have been 
but twice in Three Years Time. I mention this, 
to ſhew the notorious Falſhood of Layer's Hear- 


0 


ſay Evidence of Burford's Club; an Appellation 
I never heard of, *till ſome Time after the Ap- 
pointment of the Secret Committee. 5 

AR ER. Hure ESO. 


The Declaration of William Earl Cowper; fhew- 
ing, That the Matters contain'd in ſome Hear- 
ſays, relating to him, in the Examinations of 
Chriſtopher Layer, are falſe and groundleſs. 


March 20, 1122-3. 


HOUGH Hear-ſay does not affect any 

one, either in Law, or Reaſon, yet it de- 
ſerves Contradiction, where the Truth will bear 
it, eſpecially if printed : And therefore, findin 
that Layer, in his Examinations of the 19th of 
Fan. and fourth of Febr. laſt, hath ſaid, That 
one Plunket told him, (as explaining what was 
meant by Burford's Club,) that Lord Orrery was 
Chairman; and that Lord Cowper, and Seven 
other Lords, and Six Commoners named, were 
of that Club; and that this Club met Monthly; 
as he, Layer, thought, at one another's Houſes ; 
and not doubting but my Averment will be be- 
lieved before any Hear-ſay, eſpecially from one 
in Layer's ſad Circumſtances : | &o hereby De- 
clare and Affirm upon my Honour, That I do 
not know, or believe, and never heard, before 
the ſaid Examinations were talk'd of, that there 
was any ſuch Club, or Meeting: That as to 
Three of the Commoners named, .viz. Sir Henry 
Goring, Mr. Dawkins, and Mr. Shippen, I do 
not know them ſo much as by Sight; and as for 
Two of the remaining Three Commoners, viz. ' 
Sir Conſtantine Phipps, and General Webb, I have 
not been in their, or either of their Companies, 
at any Time within Sixteen Years laſt paſt : And 
as to the Lords, I never met them, or any of 
them, but either accidentally, on Viſits of Cere- 
mony, or in the Time of Parliament, and that 
with other Lords, on the Buſineſs of Parliament 
only: And as for one of the ſaid Commoners, 
whom I am acquainted with, viz. Mr. Hutche- 


* Theſe Declarations of Mr. Hutcheſon, and Lord Conuper's, ſhould be read after the Examinations of Layer, in Vol 6. and 


Evidence. 


after the Appendix to the Report relating to that Plot. People are left to make their own Obſervations on Layer's Hear-ſay 


fon, 
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Jen, 1 never once was at any Meeting with him 
together with any of the ſaid Lords or Com- 
moners. And whereas Layer, in his Examinati- 
on of the 19th of September laſt, ſaid, That Lord 
Orrery told him, that Lord Cowper told him, 
(Lord Orrery,) that 200 Tories, and go Grumble- 
tonians, would try their laſt Effort in the Houſe 
of Commons : And in another Examination, of 
the 21ſt Day of the ſame Month, Layer repeats 
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the ſame, except that he uſeth the Words, Angry 
Whigs, inſtead of the Word Grumbletonians : 1 do 
hereby Declare and Affirm upon my Honour, 
That I never ſaid ſo to Lord Orrery, nor to that 
Effect, nor any Thing like it: And I do there- 
fore verily believe, that Lord Orrery never ſaid 
that I did, 

Cow ER. 
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NUMBER XXXIX. 
Upon the Trial of 4 P E E R. 


HERE is to be a Commiſſion under 
the Great Seal, conſtituting a Lord High 
Steward for that Occaſion. | 

If the Great Seal be then in Commiſſion, a 
Speaker of the Houſe of Peers is to be appointed 
by ſpecial Commiſſion. | 

The King's Writ of Certiorari is to be directed 
to the Commiſſioners of Oyer and Terminer, for 
Middleſex, to remove the Indictment found be- 
fore them againſt the Priſoner. | 

The Return whereof, with the Record of the 
Indictment, is to mention the Time of the In- 
queſt of the Grand Jury, and when the Fact was 
committed, 

A Precept is to be directed to the chief Go- 
vernor of the Tower, to bring his Priſoner to the 
Court. 

If the Trial be by ſpecial Commiſſion, a She- 
riff is to be appointed to ſummon the Lords the 
Tryers, and to do other Services, who is to have 
a white Wand. 

The Lord Chamberlain of the Houſhold (or, 
in his Abſence, the Vice Chamberlain,) is to 
know when His Majeſty will be attended for re- 
ceiving the Lord High Steward's Staff, and de- 
livering it to the Officers, who are to preſent it 
to the High Steward; and is to give Notice 
thereof to Garter King of Arms, and to the 
Uther of the Black Rod. 

Upon this Notice, the Black Rod is to pro- 
vide-a White Staff, eight or nine Foot long, and 
he and Garter are to attend with it at the King's 
Bedchamber,or where His Majeſty appoints, and 
to deliver it to the Lord Chamberlain, who is to 
preſent it to the King on his Knee; and Garter, 
and the Black Rod in the Bedchamber, or at the 
Place appointed, are to receive it jointly from 
the King, on their Knee, with his Majeſty's Di- 
rections to whom it is to be deliver'd. 

Hereupon, Garter and Black Rod are to wait 
upon the Lord 2 Steward, and to give him 
an Account thereof, and to know when he will 
pleaſe to be attended to the Trial. 8 

On the Morning of the Trial, at the Hour 
appointed by the Lord High Steward, the Judges 
in their ſcarlet Robes, (unleſs in Time of Mourn- 
ing,) together with Garter, and the Black Rod, 

and the Serjeant at Arms, who is to make the 


fir 


Proclamations, are to aſſemble at the Lord High 
Steward's Houſe, and are to wait on him above 
Stairs, or where he pleaſes to receive them, 
Garter being in his Coat of Arms, the Black 
Rod having the White Staff, and the Serjeant 
at Arms bearing his Mace, where they all have 
a Collation. | 

The Lord High Steward is to be call'd His 
Grace upon this Occaſion, during the Trial. 

After a ſhort Stay, His Grace- the Lord High 
Steward comes down to his Coach thus. 

His Grace's Gentlemen, Two and Two, bare- 
headed. 

His Serjeant at Arms, and Seal-Bearer, (if 
the Lord High Steward be Lord Chancellor, or 
Lord Keeper,) both bare-headed, one with the 
Mace, the other with the Purſe. 

The Black Rod with the Lord High Stew- 
ard's Staff, and Garter King of Arms on his 
Right Hand, both bare-headed, 7 — >) 

Then His Grace the Lord High Steward, in 
his uſual Habit, (unleſs he be Lord Chancellor 
or Lord Keeper, and then in his rich Gown, his 
Train borne,) follow'd by the Chief Juſtices and 
Judges. ; 

is Grace's Gentlemen, to the Number of 
Eight, Twelve, or Sixteen, as His Grace pleaſes, 

5 take their Coaches without the Gate, Four 
in a Coach, each Coach having Two Horſes only. 

Then the Lord High Steward takes his Coach 
with Six Horſes, within the Court, at the Foot 
of the Stairs, ſeating himſelf on the hinder Seat 
of the Coach ſingly; Garter (and the Seal-Bear- 
er,) ſiiting over-againſt his Grace bare- headed, 
the Black Rod in the Right Hand Boot of the 
Coach, with his Grace's White Staff, and his 
Grace's Serjeant at Arms in the Left Boot, with 
his Mace. 

The Judges take their Coaches without the 
Gate, and follow His Grace. | 

When the Trial is by ſpecial Commiſſion, a 
Meſſenger is to be lent alittle b before, to acquaint 
the Lords the Tryers, (who are to aſſemble in, 
or near the Houſe of Peers, or in the Exchequer 
Chamber) that His Grace is coming, in order to 
their taking their Seats in the Court beforehand, 
and then His Grace goes directly to Wetminſter- 
Hall, by the Way of the New Palace-Yard. 


* Mr. Gregory King, Lancaſter Herald, having wrote the Method of Proceedings upon the Trial of a Peer, we thought 


it not improper to give it a Place here, no ſuch Account being publiſh'd in the State Trials. 


But 


wi 


APPENDIX 


But if the Trial be in Parliament, they paſs to 
the Old Palace-Yard, and ſo up the Stairs, to- 
wards the Houſe of Peers, in this Order. | 

Firſt, His Grace's Gentlemen, Two and Two. 

Then eight Serjeants at Arms, Two and Two: 
Theſe are to wait His Grace's Arrival at the Bot- 
tom of the Stairs. 

Then His Grace's Serjeant and Seal- Bearer. 

Then the Black Rod and Garter, 

Then the Lord High Steward, follow'd by the 
Chief Juſtices and Judges. 

* through the Painted Chamber, at the 
Upper End thereof, the Lord High Steward's 
Gentlemen make a Lane for His Grace, and the 
reſt of the Proceeding: to paſs through. The 
Serjeants at Arms (all but His Grace's Serjeant) 
ſtay in the Lobby between the Painted Chamber 
and Houſe of Lords, and beyond them Garter 
on the Right Hand, and the Black Rod with the 
White Staff on the Left. 

The Peers are to be in their Robes, and His 
Grace coming into the Houſe, (and the Mace 
being depoſited on the uppermoſt Woollack,) 
pore on to my Lord Chancellor's Room, or to 

is Grace's Chamber; where, if the High 
Steward be not Lord Chancellor, or Lord 
Keeper, His Grace puts on his Parliament 
Robes. 

Having a while, His Grace comes 
into the Houſe again, and Prayers begin, after 
which, if the Lord High Steward have a Special 
Commiſſion to be 8 We. it is to be read, and 
He is to take the Woolſack. 

Then the Peers are to be called over by one 
of the Clerks Aſſiſtant, and Notice to be taken 
of all that are preſent; and then the Houſe 
adjourning to Veſtminſter-Hall, Garter, by His 
Grace's Command, ſummons forth the Peers pre- 
ſent, one of the Clerks Aſſiſtant having marked 
a Liſt of them, for Garter to call them over by. 
And the Proceeding to Weſtminſter-Hall is in this 
manner. 


| His Grace the Lord High Steward's Gentle- 
men Attendants, Two and Two. 
The Clerks Aſſiſtant to the Houſe of Lords, 
and Clerk of the Parliament, | 
Two Clerks of the Crown in the King's Bench, 
and Chancery, it there. | 
The Maſters in Chancery, 
The Atrorney-General, if there. 
The Judges, and Chief Juſtices. 
Peers Eldeſt Sons, and Peers Minors. 
Four Serjeants at Arms, with their Maces, 
Two and Two. 
The Yeoman Uſher of the Houſe of Peers. 
The Lords Spiritual and Temporal, according 
to their Degrees and Precedencies, Two and Two. 
The youngeſt Barons firſt, all covered. 
Four Serjeants at Arms more, with.their Maces, 
Two and Two. 
His Grace's Serjeant at Arms, and Seal- 
The Black Rod, with His Grace's White Staff, 


and Garter King of Arms, in his Coat of Arms, 
on the Right. 


The Lord High Steward of Eagland alone, 


His Prince of WaLz 
if preſent. of 
Thus they paſs through the Painted Chamber 
Court of Reque ts, and Fan of the Court of 
OL. . - 


the Clerk's Table. 


and thereupon oF full 
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Wards, through a Door between the Court of 
Chancery and King's Bench, into the Court in 
Weſtminſter- Hall, where the Peers go to their 
Seats as in the Houſe of Lords. 

The Lord Steward's Gentlemen go to the fur- 
ther Side of the Throne, on the Left Hand. 

The Noblemen's Eldeft Sons, and Peers Mi- 
nors, ſtand on the right Side the Lord High 
Steward's Chair. 

The Clerk of the Parliament, and Clerks Aſ- 


ſiſtant, go to their Table. 


The Black Rod and Garter come before the 
Throne, make their Obeiſance, and ſtand by, 
whilſt the Lord High Steward does the like ; 
whence His Grace, attended by all the Serjeants 
at Arms, and the Black Rod and Garter, having 
ſaluted the Peers, repairs to the Woolſack, and 
His'Grace's Serjeant at Arms, goes to the End of 


His Grace taking his Place on the Woolſack, 
as Speaker of the Houſe of Peers, the Lords be- 
ing ſeated on their Benches, and the. Judges and 
Maſters in Chancery below on their Seats, Garter 
and the Seal-Bearer ſtand on His Grace's Right 
Hand, and the Black Rod on the Left, and the 
* at Arms ſtand on each Side more 

The Two Clerks of the Crown are to be rea» 
dy at the Clerk's Table, and to ſtand before it; 
and the Clerk of the Crown in Chancery, x 
the King's Commiſſion to His Grace in his Ha 
they both make three Reverences to His Grace, 
and at the third Reverence coming up before the 
Woolſack, they both kneel down, and the Clerk 
of the Crown in Chancery, on his Knee preſents 
the Commiſſion to His Grace, who delivers it to 
the Clerk of the Crown of the King's Bench, 
and they with three Reverences returning to 
Clerk's Table, the Clerk of the Crown in the 
King's Bench, directs His Grace's Serjeant at 
Arms (after thrice crying, O Yes,) to make Pro- 
clamation of Silence, which he is to do with his 
Mace on his Shoulder; the ſaid Clerk of the 
Crown of the King's Bench, dictating the Pro- 
clamation to the Serjeant, and then opening the 
Commiſſion, reads it. | | | 

His Grace, and the Lords, ſtand up uncovered, 
whilſt the Commiſſion is reading, which His 


Grace is to mind the Lords that they do. 


The Commiſſion being read, and His Grace 
bowing, and fitting down again, Garter, and the 
Black Rod, with three Reverences jointly, pre- 
ſent the White Staff on their Knees to His Grace; 
inveſted in his Office, 
His Grace, with hite Staff in his Hand, 
removes from the Woolfack, to his Chair, placed 
for him on an Aſcent before the 4 tep of 
the Throne, or State, attended by Garter, the 
Black Rod, and the Serjeants at Arms, and there 
fits down, the Seal-Bearer laying the Purſe on a 
Stool on the Left. 

Then Proclamation is to be made for all Per- 
ſons but the Peers to be uncovered. 

Then the King's Writ of Certiorari to Re- 
move the Inditment, with the Return thereof, 
and the Record of the Indictment, is to be read 
by the Clerk of the Crown in the King's Bench. 

'Then the ſaid Clerk of the Crown directs the 
Serjeant at Arms to make Proclamation for the 
Chief Governor of the Tower of London, to re- 
turn the Precept to him directed, with the Body 
of the Priſoner into Court. | 

7G Where- 


returning 
the ſame 
Court; His Grace carryi 


"© 


Whertupon the Governor, or Deputy-Gover- 
nor, brings the Priſoner to the Bar, the Axe 


being carried before him by the Gentleman- 
Jailor of the Tower, who is to ſtand with it at 
the Bar, on the Right Hand of the Priſoner, 
turning the Edge from him. 57 

The Priſoner, at his Approach to the Bar, is 
to make three Reverences, one to His Grace the 
Lord High Steward, the other two to the Peers 
on each Hand, and His Grace and all the Peers 
are to return the Salute to him. And the Black 
Rod is to mind the Priſoner that he kneel, ttill 
His Grace bids him ariſe, in caſe the Priſoner do 


it not of himſelf. t | 
| Steward, (that he , 


His Grace, the Lord * 
may the better hear, and heard, ) may; with 
Leave of the Peers, come down upon the Wool- 
ſack, and may deliver his White Staff to the 
Black Rod, who is to hold it by him upright. 
And then the Serjeants at Arms may unſhoulder 
their Maces. 

Then His Grace may give ſuch Directions to 
the Priſoner, and to the Council at the Bar, as 
he thinks convenient, touching the Trial; and 
then may addreſs himſelf more particularly to 
the Priſoner, touching the Crime for which he 
ſtands Indicted. | | 
After which, the Clerk of the Crown, by His 
Grace's Command, is to read the Indictment, to 
which the Priſoner is to plead, and (if he plead 
Not Guilty) is to put himſelf on his Trial by 
God and his Peers. p 

Then the Judges, with Conſent of the Peers, 
at the Motion of His Grace the Lord High 
Steward, may put on their Caps. 

And Proclamation being made for the King's 
Eviderice to come forth, the King's Council, by 
His Grace's Direction, are to begin to open the 


Indictment, and to proceed to the Trial. 


If any Queſtions ariſe during the Trial, that 


the Lords are minded to debate in their own 


Houſe, the Court is to be adjourned by His 
Grace the Lord High Steward, to the Houſe of 
Peers; and the Manner of going thither, and 
in to the Court, is to be much in 
rder as at the firſt coming into the 
his White Staff to 
the Door of the Houſe of and there de- 
livering it to the Black Rod to hold, till the 
Court return. | 

Upon any Intervals during the Trial, the Lord 
High Steward may have Wine and Biſkets pre- 
ſented him on the Knee; and the Judges and 


- Officers attending, may alſo have Wine and 
Biſkets. 


If the Trial laſt more Days than one, the 
Biſhops are at their Election whether they will be 


_ preſent after the firſt Day. 


APPENDIX. 


Every Day during the Trial, the Lord High 
Steward is to be attended to his Houle, by 
Garter, and the Black Rod, Sc. as he came at 


firſt; ſave that the Judges do not attend His 


Grace Home : And that if His Grace have tour 
Coaches of Attendants, two of them go before 
him, and two of them after him. And Garter, 
the Black Rod, and Serjeant, every Evening 
during the Trial (after the Black Rod has deli- 
vered the White Staff to His Grace, at the 
alighting out of his Coach) attend His Grace 


up Stairs, His Grace entertaining them at his 


own Table at Supper, each Day of the Trial. 
But every Morning during the Trial (if it laſt 
more than one Day) the „ with Garter, 
the Seal - Bearer, the Black Rod, and Serjeant, 
attend His Grace at his Houſe, and thence to 


the Houſe of Lords, (to which Place the Court 


is always adjourned every Night) as on the firſt 
Day, the Black Rod delivering the Staff to His 
Grace at the Foot of the Steps going up to the 
Houſe of Lords, and receiving it again from His 
Grace at the Door of the Houſe of Lords. 


The Trial being over (which ſometimes laſts 


four or five Days) the Ptiſoner being withdrawn, 
His Grace the Lord High Steward 1s to put the 
Queſtion, Whether the Priſoner is Guilty of the 
Crime whereof he ſtands Indicted, or Not Guilty? 
Aſking the Lords ſeverally, beginning with the 
youngeſt Baron, and writing down their An- 
ſwers; and laſtly delivering his own Opinion. 
Every Peer upon pronouncing his Judgment, 
ſtanding up uncovered, and Ring his Right 
Hand on- his Breaſt, and ſaying, Guilty (or 
Not Guilty) upon my Honour. 

Then His Grace is to declare to the Peers how 
many have pronounced the Priſoner Guilty, and 
how many Not Guilty. 

After which, the Priſoner being again brought 
to the Bar, and Proclamation made for Silence, 
His Grace declares to the Priſoner the Judgment 
of the Peers, and then commands Proclamation 
for diſſolving the Commiſſion. 

The Proclamation ended, His Grace ſtands 


up, and having received the White Staff from 


Garter, and the Black Rod jointly, (as His 


Grace always does, when he receives in Court,) 


His Grace holding the White Staff in both his 
Hands, breaks it in two, and ſo diſſolves the 
Commiſſion. | | 
Then the Lord Chancellor, or Speaker, de- 
mands the Pleaſure of the Peers, whether 


will then adjourn to the Houſe of Lords, and if 


ſo, then they return thither in the former Order, 
(except as to the White Staff.) But if they do 
not adjourn thither at that Time, Garter, and the 
Black Rod, attend the Lord High Steward to 
his Coach, and ſo to his Houſe, and then the 
Seal-Bearer and Black Rod change Places, 
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OF THE 


PRINCIPAL MATTERS 
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Seventh and Eighth Vouumes: 


OF 


STATE TR IALS. 


N. B. The Numerical Letters denote the Vous ; IOW the r. 


N each VoLUME. 


A. | 
MENDMENT, where to be al- 


— by Commen Law, wo Statute 
of Jeofails extending to Criminal Cauſes, or other 
Cauſe,. where the King is a Party, ibid. 

2 tart | 7 — & 

ing 4 onment of t ] 
—— Ca as ſhewn, read at large in the _— 
of Commons, V. vii. 
ANDERTON, William, his Trial for High 


Treaſon at the Old-Bailey, for two traiterous 


Libels, 5 W. & M V. viii. 63 


Evidence of a Printing Preſs, and Materials for 


Printing, found in his Room, 


0 64 
| Hind the two Libels, one correfied by bis own | 


Hand, ibid. 


Priſoner s Defence, that no Overt -Act wa; prov d, 
Puts in his Anſwer in Writing to the High Court of 


and prays Council, ibid. 
Printing declared an Overt-Act. ibid. 


Lord Chief Juſtice Treby fund up the Evidence, 


and the Fury find bim Guilty, 


E executed, and the Ordinary's Account of bis, 65 
ibid. 
66 


His Trial by another Hand, 

The ſeveral Evidences, 

hs rod Grand, and delivers in bis Plea. him- 
felf, ibid. 

The Plea, 6 


That 13 & 14 Car. II. which makes printing 


ſeditious Books an Offence, extends not the Pu- 
68 


niſbment to Life or Limb, 

The Jury aſt the Cn if having 
by him, without uſin 
ſoner's Life, 


ſuch Things 
g them, affected the Pri- 
ibid. 


14%, 
7 His third Anſwer, that it is not repugnant to the 


Jury, after long Debate, find bim Guilty, 69 
Petitions, that Sentence may be reſpited, ill Council 
heard in bis Bebalf, 


69, 70 
Pleads in Arreſt of Judgment, and 6s ee 


His Behaviour till Execution, 


I 
Delivers a Paper to the Sheriffs, 7 


72 
High os 7 ; 


ANDREWS, Euſebius, Col. 
Proceedings againſt him for 


the High Court of Fuſtice, 


147 His Narrative preſented to the Council of State, Pi. 


Some further Circumſtances, relating 10 his Exami- 
nation, put into Writing, 327 
Petitions the Council, to bave bis Friends come 10 
him, and for a ſpeedy Trial, 135 328 
Bradſhaw's Warrant for bis Commitment. ts the 
Tower, dated two Months after bis real Commit- 
ment, | ibid. 
He petitions the Parliament, 329 


Fuſtice, ibid. 


Pleads, that the. Aa conflituting the High Court of 


Juſtice is repugnant to Magna Charta, ibid. 
Puts fin a ſecond Anſwer, that by the Letter of the 
Ad, the Court is not qualify'd to try a "NE 
England, | 
That they are ſworn in Words of manifeſt Paras. 
ibid. 


AR, to try bim by bis Peers, 
Avores his Right, as a Freeman, to the. Bae 


challenging, and the Mi uneſſes being Wi Face 
to Face, ibid, 


His Arguments at bis Trial. © | | 
Firlt, That be ought to be tried by his Peers, 


332 
Second, 


575 
Second, That the Court, if @ Court, is only a Court 
ex Parte, not having Power to diſcharge, if te 
Perſon bs acquitted, 333 
Third, That it 'is no Court of Record, and there- 
fore not „ in Mal ter 
of Life, 334 
Fourth, That the Commiſſary Power of the c 
| ir againſt Common Law, — ar Reaſon, 334 
Fifth, . the Oath of the Fucges, and the 
Commiſſioner 335 
1 of the whole Argument, 


— 
D bis Charge, and g 10 
en d to deliver in bis anſwer, Bo! 
Urges the Crime imputed to =_ only a bare RY 
lution, ſo, conſequently, no Treaſon, 333 
That the Owning King Charles TI. not within 1 
. Words of the + AG, proclaim, declare, publiſh, 
or any ways promote, ibid. 


Ty at ſome of his Triers, but not re- 


349 

E $ Speech on the Scaffold on Tower-Hill, 341 

" Animadverſions on two 30th of January Sermons, 
reſalved, a villainous Libel by the Lords, and 
— to be burnt by the common Hangman, 


V. vii. 80 
A] TRIM, ff bis Caſe before the 

Commuſſioners, in the Bi of Settlement of Ire- 
land, V. viii. 419 
Antidote againſt Poiſon; compoſed of ſome Re- 
marks on the Paper mention d to have been deli- 
ver d by the Lord Ruſſel to the Sheriffs, at bis 
Execution; by Sir Bartholomew Shower, 464. 


The State of the Charge againſt the Lord * 


465 
. The Paper no Anſwer to the material Part of the 
Evidence, ibid. 
and imagining the Death of the King 
extends to civil as well as natural Death, 467 
All Meetings, and Agreements to riſe, and ſeize the 
Kings Guards, are plainly Overt- As, ibid. 
Miſpriſion of Treaſon, what, 468 
Appeal Chancery has Power to renew a Writ of 
Appeal, if juſt ſo to do, V. viii. 487 
Appeal againſt a Member of the Houſe of Com- 
mons, the Time of Parliament, and De- 
bates between the Two Houſes thereon. 
Vid. Fagg, Sir John. 


Ape from any Ecclefiaſtical Court to the King, 
conſequently, the Convocation not final, 


V. viii. 570 
ARGYLE, Marquis e Proceedings againſt him 
for Higb Treaſon, 13 V. vii. 379 


The grand Indittment exhibited againſt bim by his 
Majeſty's Advocate to the * F Scot- 
land, ibid. 

Petition the Parliament for a Recognition of his 
Caſe, and for Warrants to cite ſuch Perſons as 
be ſhould give in, 

Refuſed, 38 


His Speech before the Parliament, after the Tadifiment 


read, 387 
Reſolved, that his Advocates could not be allowed 
0 ſpeak in Caſes of Treaſon, but upon their 
Peril, 


390 
Hes mn before preſenting his Submiſſion, ibid. 
His Submiſſion, and begs the Interceſſion of Parlia- 


ment, 392 
Not accepted, and be order'd to por in bis . 


b ID 


AR N 0 L D, Edward, bis Trial for-jhooting 


 Council-for the King oppoſe it, 


Reſolved by the Judges, that there lies an 


83 Caſe, 
: 6 Aſhby brings bis Afion againſt White, for re- 


a The T ABLE. 


His Defences, 393 
Alledges,' ſeveral Thrugs 1 in the Libel are not 
produced, without which, he is incapable 1 an- 
wering, 
7. 7 — * of Parliament, on which the Lie - 
ou are not repeated as they bear, 393 
That the Libel, as 8 on Pratiice, is e 


relevant, 996 
That the Dittay is en and indiſtinct, therefore . 
the Libel inept ibid. 


Pleads tis Mal s Af of Oblivion to the firſt ten 
Articles, 99 7 
7 Anſwers to the particular Articles, 
een Alt concurring with the 72 
de facto, the” Power be uſurps, 
and Atts whereby the oppreſſed Subjefis make 
Uſe of tbe Power now uſurp'd, wherein the Uti- 
lity, not of the Uſurper, but of the Subjefis, is 
reſpected, 413 
Fhe Opinions of ſeveral eminent Civil Lawyers, 
concerning concealing Treaſon, 1418 
id. Vol. ii. 428, ito. 
ARMSTRONG, Lady, Copy of the Paper 
deliver'd by ber to the Lord Keeper, Lord Chief 
Juſtice, and Attorney-General, in Bebalf of her 
Huſband, Sir Thomas Armſtrong, V. viii. 470 
The Paper deliver'd &y * to the She- 


ri = 4 4 
l Vid. Vol. F „ 


Lord Onſlow, 1723-4, V. viii. 290 
The Indifiment, ibid. 
Council moves for 4 Solicitor to be by hin, to c ys 

Witneſſes, be being a Lunatick, 291 

ibid, 


Mr. Serjeant Cheſhire's Speech, at opening the Fatt, 


The Evidence of the Perſons with Lord Onſlow, 
when be was ſhot, 293 
Evidence of bis declaring be would foot Lord On- 

flow, if be ſaw bim, 297 
His Confeſſion to the Tuice, that be had long and 

deliberately intended to murder him, 300 
Evidence for the 9 to prove him @ Lunatict, 


301 
Mr. Hungerford urges the Priſoner's i 
diſguiſed, — him not within the 2 
1 3 1 3 
uſtice Tracy delivers the Opinion of all the 
es, that the Clauſe was diftin? from the ſor- 
ibid. 


" 
mer, of being in Diſguiſe, 


ce, 

Some Letters of the Priſoner*s during bis 8 
and State of the Caſe, as be himſelf diBated it, 
produced, 316 

M. Juice Tracy ſums up the Evidence, 317 

The Fury find bim Guilty, 322 


ASHBY and WHITE, 


- Proceedings in the Houſe of Commons in that 


V. viii. 89 


Fuſing his Vote; is caſt in the Queen's . 
and recovers on a Writ of Error, in the Houſe 
of Lords, ibid. 
Members inted to ſearch the Fournals of the 
Houſe of Lords, and tbe 3 s Bench, ibid. 
The Record, | 89, 90 
Mr. Speaker Harley's Speech, 92, 113 
Mr. Brewer's Speech againſt the Aftion's lying, 93 
Denzil Onſlow's Caſe cited, 94 
Sir Thomas Powys's Speech againſt it, 25 


Cites the Caſe of Nevil and Stroud, 1655. 98 7 

And Soame and arnardiſton, : ibid. 

Sir John Hawles's Speech, in Fuſtification f * 
Lords, | 

| Sir Edward Seymour' Speech, that no Aftion to, 


103 
Marquis of Hartington's Speeches, ibid. 124 
Mr. Lowndes's Speech, 
Sir Simon Harcourt, roman General, bis Speech, 


| 107 
Mr. Dormer's Speech, 108, 109 
Sir Joſeph Jekyl's Speech, e 
Sir George Meggot's, and Mr. Tancred's Caſes, 


cited by him, 111 


Sir Thomas Meere”s Speech, 114 
Mr. Cowper's Speech, ibid. 

Sir Humphry Mackworth's Speech, 117 
Sir Gilbert Bolben' Speech, 119 
Mr. King's Sprech, 121 
Sir Thomas Littleton's Speech, 122 
Serjeant Hooper”s Speech, ibid. 

Mr. Walpole's Speech, 123 


Reſolv d, that the Qualification of am Elector, or 
Right of any Perſon elected, is cognizable, and 4. 
terminable no where, but before the Parliament, ibid; 

Aſhby reſolved guilly of a Breach of Privilege, 124 

Report of the Lords Committees appointed to draw up 
4 State of the Caſe, upon the pf Error, 125 

Reaſons of the Lords, for reverſing . ment, ib. 

2 2 4 'of Bann deſcribed, ge fg | 

Though the Inheritance of the Franchiſe be in the Bod 
Corporate, yet it is for the Benefit of the particular 


Members, and enures to their Advantage in their 


rvate Capacities, 12 
ves Man 'is i ured, if he cannot bring his Action 
to recover the 


give him Damages in Lieu thereof, 131 


The Lords reſolve, the Afﬀion maintainable in the 


of a Breach of Privilege, is an unprecedented At- 
the Judicature of Parliament, 134 
Mr. A, brings other Actions of. the like Nature, 
and is ordered to attend the Houſe of ee 

i 


7 tw s Courts ; and that the voling Aſhby guilty 


The Declarations in Five Cauſes, 135 

The ſeveral Plaintiffs, and the Attorney, 1 to 
Newgate, 

The Commons addreſs the 
give leave for any Writ of Errer, 

Her Majeſty's Anſwer, 138 

Mr. Page, Mr. Mountague, Mr. Lechmere, and 
Mr. ton, of ordered into Cuſtody, for pleading on 
the Return of a Habeas Corpus, is Behalf of the 
Perſons committed, 

The Five Plaintiffs taken from Newgate, 
Cuſtody of - the Serjeant at Arms, 

Report of the Proceedings of the Houſe of Lords, in 
2 * to the Perſons committed, read, 140 

Protection granted to their G_ and Attornies, on 
 pheir Petition, ibid. 

Conference appointed, 141 

Two Writs of Habeas Corpus FREY on the Serjeant, 
for Mr. Mountague, and Mr. Denton, 142 

Report of the Committee appointed 10 draw up what 

i proper to be offer d at the next Conference, 14 

The Caſe of the Norfolk Election, 28 Eliz. * 
Sir Francis Goodwin, | 145 

Writs iſſued by the Lord Chancellor, during a Proroga- 
tion, declared void, 1 _ 

Mr. Bromley reports the Conference, 

Reſolved, that no Perſon committed by the Pr 
ſhould be brought by Habeas Corpus before any 
other Fudicatute, during that Sh ibid. 
Vor. VIII. | 


ibid. 


The bun 


104 


4 
126 Some Arguments of the Lords at the Free Conference, 


ng ſelf, the Law will always 


en, that ſh eto ill — A 


into þ Mr. 


ibid. 


577 


the Serjeant make no Return, and the Lord 
eper be acquainted with theſe 1 that 


the Writs may be ſuperſeded, ibid. 


Report of à third Conference, ibid. 

The Lords ſay, the Commons have no Power to make 
Declarations, which belongs to the Crown, 150 

No Aion lay for a double Return, lilly and 8 Wil 


liam III. 151 
The Commons juſtify their Declaration, 154 
Writ of Error lies not in any Proceedings on a 


Habeas Corpus, 157 

Reſolved, that the Proceedings in relation to the Ayles- 

bury Men, and other Proceedings in that Matter, 

are in Maintenance of the Privileges of the Com- 

. mons of England, ibid. 

2 in the Queen's Bench, en ihe muß 
15 

age, Mr. Lechmere, Mr. Mountague, and 

ME. Denton, urge thy were bailable, and object 

to the Return, ibid. 

Gould, Powys, and Powell, give their Opinions, 

ſeriatim, they were not bailable, 159 

Lord Chief Juſtice Holt, e contra, 161 

Priſoners remanded, and Judgment enter'd on 1 

103 

7 of Lords addreſs the Queen to grant Writs — 

ror, 
The Queen's Anſwer, 


I po 
The Parliament 


ibid, 


171 

ASHTON, Mr. a Copy of the Paper Mr. Aſhton 
left in @ Friend's Hands, V. viii. 482 
ASHLEY, Serjeant, bis is Speech at a Conference 
of Lords and Commons, concerning the Liberty of 
the Subjeft, V. vii. 179 
I taken into afterwards diſcharged, 180 
ASSOCIATION, for bringing in the late 
King James, forged by Younge and Blackhead. 
Vide Rocheſter, Biſhop of. 
ATKINS, Si Robert, bis Argument in the Caſe 
concerning the Election of Members of Parliament, 


_ between Barnardiſton and Soame, V. vii. 43 
. in Edman ale 
aſe, 


His Animadverſions on the Lord Chief Juſtice Herberts 
Juſtification of the King's diſpenſing Power, 625 
TKINS, Samuel, bis Examination 
the Committee of Lords, appointed to examine 
after the Murder of Sir Edmondbury Godfrey, 
V. viii. 443 
The Depoſition of Captain Atkins, upon which My. 
Atkins was apprebended, 446 
Mr, Bedlow's Depoſition before the Lords, 449 
Atkins is tried and acquitted, 452 
ATWOOD, Mr. his Examination of Sir Ed- 
ward Herbert's Juſtification of the _ diſpen- 
Foe Power, v. 630 


B. 
LAILY, David, Proceedings againſt bim for de- 
faming the Marquis of Anandale, V. viii. 195 
e charges the Duke of Queenſbury, and the Mar- 
s of Anandale, with enticing bim to accuſe Duke 
—— of a Plot, ibid. 


1; examined upon Interrogatories, 196 
Refuſes to anſwer them, ibid, 
The Indiftment for Lott nab. and X 

Libelling | ; i. Tag? 
His 2 to the Indifiment, 198 


The Queens Advocate's Reply, 199 
Found guilty by all the Privy Counſellors preſent, -= 
baniſbed for Life, | 
Is ſet at Liberty by the Parliament, on finding Bail, "ib. 
7 H Several 


* 


578 
Several Letters relating to the Pho, mention'd, 07 
The Letter to Duke Hamilton, for which be was 
indicted, 8 203 
To the Earle Egliogton, Prefident of the Counril, 204 
B AIL, Perſons impriſon d per Speciale mandatum 

| Domini Regis, if bailable, 

Vid. "Darnel, Sir Thomas. 
Difference between Bailable and Repleviable, V. vii. 


BALMERINOT H, 
Treaſon, at St: Andrew's, 
 Confeſſes writing @ Letter to 45 Pope, and getting 145 


King to ſign it, among other Diſpatches, by Surprize, 


ibid. 
I found guilty; but af itrwards Pardon'd, and reſtored 
to bis Blood and Eſtate, 8 
BARBADOES and, the Caſe of the ſeveral 
Grantees of that Iſland ſtated, V. viii. 401 
BARKKSTEAD, Col. one of the Regicides, ſeiz'd 
at Delfr, and brought to England; V. viii. 370 
His Speech at his Execution, 37 
BARNARDISTON, Sir Samuel, Procee 
ings between him, and Sir William Soame, Sheriff 
Suffolk, for a double Return, 26 Car. II. 1674, 


V. vii. 428 
Copy of the Record in the King's Bench, ibid. 
Plaintiff recovers 800 l. Damages, 4.30 


22 a Writ of Error in the Exchequer Chamber, 
fix Judges pf reverſing the Judgment, and two 
for affirming 431 
Fudge Elks's — for tbe Judgment, ibid. 
That the Non-uſer of the Action does not take away 
the Action, 432 
That the Afs of Parliament, though hey may give a 
Remedy, take not away the Remedy given by Com- 
mon Law, 432, 5 
Sir Robert Atkins's for it, 
The ObjeBion of its belonging to the Puriſdifion of ihe 
Houſe of Commons, conſidered, 436, 448 
What Things concerning the Parliament, {he Court of 
King's Bench may determine, and what not, 437 
Its being a new Action conſider d, 438, 447 
Lord Chief Juſtice North's Argument Ee 2 
Judgment, 
That the Sheriff is, in this Caſe, a Judge, eherifired . 
Action will lie againſt bim, 442 
be Words Falſo, Malitioſe, &c. coꝶſder d, 450 
The Reverſal affirm'd in the Houſe of Peers, 452 
Five Lords proteſt againſt it, 453 
BATHU RST, Charles, E/ his Petition t6 the 
Houſe of Commons, /etting forth the Lord Whar- 
ton's Proceedings againſt bim in the *. of Peers, 
viii. 1 
Lord Wharton, in à Petition to the Lords, by way of 
Appeal, begs to have an Order of the Court of 
Exchequer, to which be was no Party, diſcharged, 


and the Record taken off the File, ibid. 
Some Lords proteſt againſt it, as giving themſelves an 
Original Furiſdiction, 176 


Mr. Bathurſt not allowed to make Uſe of the Record, 
4 Evidence in the Trial of an Yue, directed by 
tbe Houſe of Peers, 177 
Reſolved by the Commons, that the Lords taking 
| © Cognizanceof, and proceeding upon Lord Wharton 
Petition, is unwarrantable, ibid. 
That the Subject has andoubted Right to make Uſe 4 
ſuc h Record, 178 
The Lords reſolve, ſuch Reſolution of the Commons 


ſ be an Ujurpation of a Judicature, to which bey 


have no Pretence, + ibid. 
BED.LOW, Mr. bis Depoſition at tbe Committee 
of Lords appoi 


Sir Edmondbury Godfrey, V. viü. 449 


3 at” | 11 
* 3 WY 


' The TABLE. 


_ Trial for 175 | 


Bedlow, Captain, bis Examination, taken in bis 
laſt Sickneſs, by Sir Francis North, 1680, _ 
viii. 460 
Arcuſes the Duke of York of being in the Phe, ibid. 
Captain Bedlow's, and Dr. Oates's Articles exbibited 
to the King and Council, againſt Lord Chief Juſtice 
Scroggs, V. vii. 476 
BERKLEY, Serjeant, bis Argument for the Re- 
turn of the Habeas Corpus, in Mr. Stroud's Caſe, 
V. vii. 221 
BERR Y, Mr. the Account of bis Behaviour on 
the Day of bis Execution for the Murder of Sir 
Edmondbury Godfrey, V. viii. 442 
BINKS, Dr. his Sermon on the 30th of January, 
. 1501-2, cenſured by the Lords, V. viii. 81 


6 BLACKHE AD, Vid. Rocheſter, Biſhop of. 


BLUNT, Sir Chriſto her, Sir Charles Davers, 
Sir John Davis, Sir Gilly Merrick, and Henry 
Cuffe, for High 7. ts March 5, 1600, | 

V. vii. 47 

The Commiſſioners Names, ibid. 

The Indifiment for conſpiring with the Earl of Art 

id. 

Aſt the Judges, if they might not conſeſi in Part, and 
plead Not Guilty to the reſt 48 

Mr. Serjeant Yelverton opens the Indiftment, bs 

Mr. Attorney Generals Speech, 

Sir Chriſtopher Blunt's Examination and Confeſſion, 


0 
Part of the Earl of Eſſex's Confeſſion read, 4 
The Attorney urges a Correſpondence between the Earl 


of Eſſex, Sir Chriſtopher Blunt, and Tyrone, 54 


Evidence againſt Sir Charles Davers, 55 
Evidence againſt Sir John Davis, 56 
Againſt Sir Gilly Merrick, and Cuffe, | 
Sir Henry Nevil's Narration read, 2 
Cuffe's Defence, 59 
All found guilty of High 7. oy, 60 
T heir Speeches before Judg 61 


ment given, 
Lord Cbief Juſtice Popham⸗ s Speech, at prong 


gment, 
BOOKS, ſeveral cenſured by the Lords, V. viii. 70 
BOROUGHS, Tuo Sorts deſcribed, V. 15 
12 


BOUCHER, James, Proceedings in tbe Houſe 


of Commons, and Houſe of Lords, relating - 
bim, [See bis Trial, V. v. 510.] V. viii. 
Her Majeſty Speech to both Houeſs, 12 
The Commons Addreſs to ber Majeſty, that they — 
ſupport ber Majeſty againſt all her Enemies, ibid. 
Reſolved, that no Perſons accuſed of Crimes, and who 
are her Majeſty's Priſoners, ought to be takin out 
of the Cute e. the Crown, without ber Majeſty's 


37 

The Addreſs upon that Reſolution, ti 

Her Majeſty's Anſwer, 

The humble 8 7 the Houſe of Lott 
complaining of the e/s, and the Reaſons 
for their Proceedings, OE ibid. 

Complain of the Commons applying to the Throne 
without firſt aſking a Conference, as unprecedented, 


— 

Her Majeſty's Anſwer, 
Addreſs from the Commons, to clear themſelves — 
the Miſrepreſentations of the Houſe of Lords, 542 
Her Majeſty's Anſwer, 544 
Addrefs from the Commons, to deſire ber Majell to 
reaſſume the juſt Exerciſe of ber Prerogative, and 
to declare the appointing a Committee of Lords for 
the ſole Examination of the Conſpiracy, is of a dan- 
gerous Cenſequence, 545 


inted to examine into the Murder of "The humble Repreſentation of the Lords, 1 


ibid. 
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of the Condus of the Commons, 
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ify their Power of taking Priſoners out of am 
2 Cuſtody, as the Houſe thought moſt <4 
for their Examination, V. viii. 547 
Precedents out of the Lords Journals, 549 
Precedents of the ſame Power exerciſed by the Com- 
ons, ; 554 
The Parliament prorogued, ' — "$67 
Bramſtone, Serjeant, his Argument in the King's 
Bench, on the Habeas Corpus brought by Sir 
Thomas Darnel, and others, 3 Car. I. V. _ 
11 
Brewer, My. his Speech in the Houſe of Com- 
mons, in the Caſe of Aſhby and White, 
| | V. viil. 93 
BRIT TON, Richard, Vid. Denew. 
BROOKE, George, for High Treaſon, 1603. 


Vid. Markham, Sir Griffin, V. vii. 63 
BROOKESBY, Bartholomew, ibid. 


B U CK, Peter, Vid. Fuller. 
C. 

n 8 in the 
King's Bench, on the Habeas Corpus brought 
by Sir Thomas Darnel, and — Car. I. 
V. vii. 122 
For Mr. Valentine, in the Information againſt bim, 
for ſeditious Speeches in Parliament, 245 
Challenge to 4 Juryman, after the Oath admini- 
ter d, but before he kiſs d the Book, over-ruled by 
the Court, 1649, V. vii. 321 
CHANCERY Ia, Power to renew a Writ 
of Appeal, if juſt /o to do, V. viii. 487 
CLARENDON, Earl of, his Vindication of 
himſelf againſt the Articles of Treaſon, exbi- 


bited againſt him in Parliament, V. viii. 387 
Ar. Seymour's Speech at the Bar of the Houſe of 
The Articles, | 388 
His Letter from Montpelier, ibid. 
His Anſwer to the Fir, 


Article, That he deſigned 
a ſtanding Army, 8 


| 399 

To the Second, That he had ſaid the King was a 
Papiſt, 392 
To the Third, Setting forth the Proceedings con- 
cerning the Canary Patent, 392, 393 
To the Fourth, That he had procured the Impri- 
ſonment of the Subjects, againſt Law, 397 
To the Fifth, Of corruptly ſelling ſeveral — 


To the Sixth, Concerning the Farming his Maje- 
ſty's Cuſtoms, ibid, 


from the Vintners, 
To the Eighth, Concerning procuring ſeveral 
Grants to himſelf and Relations, . ibid. 
To the Ninth, Concerning the introducing Arbi- 
trary Government in his Majeſty's Tn 


The Caſe of the. ſeveral Grantees of the Iſland of 
| Barbadoes, fully fated, 401 
To the Tenth, For fruſtrating the Propoſal for 
ſecuring St. Chriſtophers, &c. and reducing the 
French Plantations, 405 
To the Eleventh, Concerning the Sale of — 
To the Twelfth, Concerning the undue altering 
and erazing the Inrollment of his Majeſty's 
Letters Patents to one Dr. Crowther, 407 
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To the Thirteenth, For arbitrarily examining and 


threatning his Majeſty's Subjects, ibid. 


To the Fourteenth, For iſſuing Quo Warranto's 
againſt ſeveral Corporations, and taking Money 
to renew their Charters, 


407, 408 


379 
To the Fifteenth, For procuring the Bills of Set- 
tlement for Ireland, and taking Money for the 
fame, © V. viii. 408 
A Narrative of the whole Tranſaftion, 409 
The Names of the Commiſſioners for the Bill of Set- 
n. 0 


went, 416 
The Commuſſioners diſliked, | 417. 
They attend bis Majeſty, and their Defence, 41 4 
The Caſe of the Marquis of Antrim, - 419 
Account of what Money be received from Ireland” 


To the Sixteenth, For betraying his Majeſty in the 
Treaties, &c, relating to the late War, 425 

The Trealy with the Dutch upon which the Peace 
was made, its Inducements, Progreſs, and Con- 
'clufion, ſet forth, 426 

To the Seventzenth, For adviſing the fatal dividing 
the Fleet, about June, 1666, | 


His Reaſons for withdrawing bimſelf, pi 

aſons for withdrawing himſelf, 434 

vY 3 William, Vid. Markham, Sir, 
rimn, 


COKE, Sir Edward, his Speech in the Houſe 
of Commons, relating to the impriſoning the 


Subject by the _ Command, V. vii. 144 
His Argument at a Conference with the Lords, on the 
ſame Subject, - 


169 
His Speech at preſenting the Petition gebt, 1 
COLEPEPER Vi. Ben, k; 
COLLINS, Darby, Vid. Golding, 
CONVOCATION, The e/s of the 
Biſhops to the Queen, for the Opinion of the Judges, 
how far the Convocation might go in examining, 
cenſuring, and condenning ſuch Tentts as were de- 
clared by Law to be Hereſy, wwith the Authors and 
Maintainers of them, V. viii. 369 
The Opinions of the Judges deliver d in to the Queen, 
Purſuant to that Addreſs, 570 
92 E Y, Antony, Vid. Markham, Sir 
CORBETT, Si John, Vid. Darnel, Sir 
Thomas. | A | 
CORBETT, Col. one of the Regicides, ſeiz'd 
at Delfr, and brought to England, V. viii. 370 
His Account of the Proceedings againſt him at 
Weſtminſter, - 372 
His Speech at his Execution, 377 
CORKER, Mr. Vid. Wakeman. 
CORNISH, Mr. Ad for reverſing bis . 
tainder, V. viii. 473 


.COWPER, W. bis Speech in the Caſe of Aſh- 
To the Seventh, Concerning receiving Money - 


by and White, 114 
COW PER, Spencer, his Caſe, with John 
Marſon, Ellis Stephens, and William R 
Gent. for the Murder of Mrs. Sarah Stout, 
 - publiſhed by them, 1699, 485 
The Appeal ſued out in the Name of an Infant, 
without Notice to the Mother, its Guardian, 


| x 486 

The Infant, and its Mother, demand the Writ from 

the Sheriff, who was fined 200 Marks for de-. 
livering it, 487 
The Fudges of Opinion, that the Chancery has Power 
to renew a Writ of Appeal, if juſt /o to do, but 
in this Caſe refuſed, a 2 

The Caſe of Mrs. Mary Stout, 488 
The Hertford Letter, containing ſome Obſervations 
on the printed Trial for the Murder of Mrs. Sa- 
rah Stout, *. 490 
Obſervations concerning drown'd Bodies admitting 
Water, ; 491 
Why Badies, thrown dead into the Water, hy 
WW 2 id. 


The 
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Che Certificate of the Surgeons, who open'd bet, 
49 
10545 the Hertford Letter, wherein Mr. Cow- 


per is vindicated, 497 
Some Obſervations on their Trials, 506 
Account of the Acquaintance of W. Cowper, and 

s. Stout, 507 
at paſi d the Night of her Death, 508 
45 Obſervations on the Evidence, 10 
_COWPER, Earl of, a Declaration by 


Bim, ſhewing, that ſome Matters, contain d in 
© ſome bee Heer s in Mr. Layer's Examination, are 
14 nad Re, ſs, V. viii. 571 
ES WEL, Mr. his Speech in Parliament, 
SE Leg of the ae, 3 Car. I. 


V. vil, 144 

CRISPE, and Dalmahoy ; the Caſe of an 
| . againſt a Member of Parliament, 

Time of Parliament, reported og the Lor - 

vii. 45 

Gert FFE, Henry, Vid. Blunt, Sir Chriſtopher. 

Cuſtoms. 'By Common Law, there was no Cuſtom, 

_ but 0 three- Things, Wool, Wooltell, and 

r, . V. vii. 495 


D. 
ALGLEISH George, his Depoſition, 
concerning ihe Murder of Mary Queen of 


V. vui. 328 

Condemn d, | 332 
DALMAHOY, Via. Criſpe. 

DAMMAREE, Daniel, his Trial for High 

Treaſon, in levying War, &c. under Pretence of 


E Ver e Meeting-Heuſes, V. viii. 218 
ot Guilty, 219 
2 Thompſon opens the Indifiment, 221 

Attorney General's Speech, ibid. 


"Tolboy's Evidence of their Intention to pull down the 
Meeti NG, - 222 
Captain Evidence of Dammaree's leading the 
Mob in 2 's-Inn-Fields, 223 
Collier's Evidence of Dammaree's bringing a Branch 


out of the Meeti _ 224 
Evidence of bis ba elbe , and rejoicing round the 
Fire 225 
Mr. Whitaker for the Priſoner, 227 
Mr. Darnel on the ſame Side, 228 
That the Priſoner was forced to halloo, ibid. 
That the Caſe does not amount to leoying War, ibid. 
Evidence for the Priſoher, 230 
And to bis Charatter, 236 


Mr. Whitaker's Speech; that being faced to com- 
= the nnen 
þ Tre 
Defires the Point, whether it ſoall be bend levy. 
ö it not being ſettled in 
eyli 


Mr. ns, that this Caſe comes ſhort of the 2 7 
in 5 S -"= Lg the Intention of . 
i 
3 . 2 Reply, 2239, 240 
hat the _— of every Man that afis with an 
. Aﬀembly of People; ſhall be judged to be the 
_ ſame as the Defign of that Meeting, 241 
Mr. Sollicitor GeneraPs Reply, paces 
- Mr. Thompſon on the ſame Side, 


. The Writ and Return, 
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_ Richardſon's Speech, at pronouncing Sen: 


249 
1 afterwards pardon d, | ibid, 
DARBY, Leonard, Vid. Morris, 
DARNEL, S Thomas. Proceedings upon 


be Habeas Corpus brought by bim, Sir John 
Corbett, Sir Walter Earl, Sir John Heve- 
ningham, and Sir Edmund Hampden, 3 C. 1. 
V. vii. 114 
Impriſon'd for refufing to lend upon the Commiſſions 
for Loans, ibid, 
The Return of the Habeas Corpus; that be is de- 
tain'd 2 —— 2 — Privy Coumſellors, g- 
nifying the ſpecial Command of his Majeſty, " 
Yay Fon 8 and is v tabbed, 5 
The other Four brought to- the Bar, 2 
read, ibid, 
Serjeant Bramſton takes Exceptions to the Return, 
and moves to have them bail d, 116, 117 
That the Return is inſufficient, both as to the Cauſe, 
and Time of the firſt-impriſoned, | ibid. 
To the Matter of the Return, viz. Speciale Man- 
datum Domini Regis, | 118 
Precedents of Perſons baiPd upon Commitments by 
L. ee of the King, or by King and 
togetber, ibid. 
Mr. Noy's Argument for Sir Walter Earl, Ip 
ibi 
That the Return muſt be of an Officer's own AB, | 
or the Att of another, not what be is certified of 
by another, ibid. 
ou Selden's Argument for Sir Edmund Hamp- 
121 
That the Return is contradiftory, therefore void, 
ibid. 


The Meaning of the Words, per Legem Terrz, 122 
Mr. Calthrop's Argument for Sir John —_— 


Inpriſonment by Command of the- PO gen 
terly unlawful, and where . though lawful, yet 
Continuance without Bail, unlawful, 123 

Per Speciale Mandatum Regis, how to be —4 


Pounded, 125 
The Juriſdiftion of the Privy Council, a limited 
Juriſdiction, therefore the Cauſe of their Com- 
mitment ought to appear, 126 
The Council ordered to attend with Precedents, 
Mr. Attorney General's Reply to the Form of the 
Return, | ibid, 
To the Matter, | 129 
That a Perſon committed per Speciale Mandatum 


Domini Regis, is not bailable, 132 

7 Anſwers the Precedents of Perſons bailed, wwho 
| — committed by the ſpecial Command of the 
134 

Lord Clif Juſtice Hyde's you at delivering the 

ion of the Court, 136 
Denies the Pretedents of Perſons or deliver'd, 
when impriſon'd by the King's ſpecial Command, 
an no Canſe ſhewn, 137 
Precedents e Contra, 139 

T bey are remanded, 

They are releaſed by the King's Command, and re- 
turn'd to ſerve in Parliament, ibid. 


2 Open'd in the Houſe as a Grievance to be redreſs'd. 


Lord Chief Juice. Parker ſums up the Lade, Francis Seymour's Speech thereon, ibid. 

243 Sir Thomas Wentworth, and Sir Benjamin Rud- 
wy! Natur a proper Weight of Evidence to any yard' Speeches, 141 
. 246 Mr. Secretary Cooke's, 142 
The the Intention _ general, therefore not a Kn, Sir Robert 1 Phillips's, ibid. 


War, - 
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him Gully, 


they 155 
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Cites 


of the Suvjel, 


140 


Cites Precedents, that the Command of the Ring it 


not ſufficient to impriſon a Man, without Cauſe 
 ſhewn, V. vil. 144 
Mr. Creſwell's Speech, | ibid. 
Lord Chief Fuſtice Anderſon's Report read, and the 
Articles, to which all the Judges ſubſcribed their 


Names, 147 
Mr. Selden's Speech, | 148. 
Reſolutions of the Houſe of Commons, relating to 

the Liberty of the Subject, 150 
Conference between the Lords and Commons on the 

ſame Subject. | ibid. 
Sir Dudley Digg's Speech, | ibid, 
Sir Edward Littleton's Argument made by Com- 
mand of the Houſe of Commons, "I 


Difference between Repleviable and Bailable, 153 
Mr. Selden's Argument on the ſame Otcafion, 155 
Precedents cited by him; that Perſons. committed by the 

King's Command, are bailable, 156 
Anſwers Precedents brought againſt him, 158 
The true Copy of the Precedents of Record, 162 
True Copy of the Records not printed, which were 


uſed by Sir Edward Littleton, "7" OP 
Kir Edward Coke's Argument on the ſame * 
The Attorney-General's Objections to the Arguments, 
| 172 

Serjeant Aſhley's Speech, on Behalf of bis Majeſty, 
| 179 

Objeftions by the King's Counſel; and Anſwers 
thereto, 180 


Earl of Suffolk charged with ſpeaking ſcindalouſly 
of Mr. Selden, and Proceedings thereon, 182 
Mr. Noy's Anſwer to the Attorney s Objections, 


183 

The Judges of the King's Bench call'd to give an 
Account of the Judgment paſſed, ©" "._ 
The Earl of Warwick's Speech, 186 
Five Propoſitions offer'd by the Lords, to be preſented 
to his Majefty, 187 
Mr. Selden's Speech about them, 188 
Diſliked by the Commons, | 189 
The Lord Keeper's Speech, by the King's Command, to 
bath Houſes of Parliament, ibid. 

Sir Benjamin Rudyard*s Speech, 190 
Biſhop of Exeter's Letter to the Houſe of Com- 
mons, "98 
Mr. Rackwell's Speech, 192 
Mr. Maſon's Speech, concerning the Bill for Magna 
Charta, | 194 

- The Speaker's Speech to the King, in Anſwer to 
- ſeveral Meſſages, 196 


The Petition of Right preſented to the Lords, by 
Sir Edward Coke, 197 
A Letter from the King to the Lords, by the Lord 
Keeper, communicated to the Commons, at 4 


Conference, | 198 
The Lords propoſe an Addition to, the Petition of 
Right, 199 
Several Speeches thereon, ibid, 


My. Maſon's Speech, taking the Lords Additions 


apart, 200 
Mr. Glanvill' Speech tbereon, 202 
Sr Henry Martin's Speech, | 208 
The Lords agree to the Petition, | 211 
The Petition; und the King's Anſwer, 212 
Not approved of by the Commons, 213 


Both Houſes join in a Petition to his Majeſty, to 
give a ſatisfaflory Anſwer to the Petition of 
Right, and bis Majeſty's Anſwer, 215 
The King's Speech, at proroguing the Parliament, 216 
DAVENPORT, Serjeant, his Argument on 
Vol. VIII. i FEES os 


F TY 
+ > ew 
Fs. 
2 » 


- %. 


The TABLE. 581 


the Return of the Habeas Corpus, in Mr. 


Stroud*s Caſe, V. vii. 223 
DAVERS, Sir Charles, Davis, Sir John, 
| Vid. Blunt, Sir Chriſtopher. 
DAVISON, Mr. his Arraignment in the Star- 
Chamber, for Contempt and Miſprifion, 30 Eliz. 
V. vii. 20 

Actuſed of delivering the Warrant for the Execution 
of the Queen of Scots to the Lords, without ber 
Majeſty's Privity, 21 
His Defence, ibid. 
The Trial by another Hand, | ibid. 
Sir Walter Mildmay, one of the Commiſſioners, bis 
Speech, 23 
The Speeches of the reſt of the Commiſſioners; touch 
ing his Puniſhment, 24, &c. 


1s fined 10000 Marks, and impriſon'd during her 


Majeſty's Pleaſure, | 24, 27 
Davilon's Excuſe, in an Apologetical Diſcourſe to 
Walſingham, | 28 
A. Letter from Walſingham and Daviſon, zo Sir 
Amias Pawlett, and Sir Drew Drury, blaming 
their Want of Zeal, in relation to the Queen of 
Scots Death, 29 
The Anſwer, | ibid; 
HY . Conſtantine, Vid. Gold- 
ng, et al. | 
D EM URRER, Vid. Plea and Pleading. 


DENE W, Nathaniel, John Meriam, and - 


Richard Britton; their Trials for a Conſpi 
and Aſſault on Mr. Colepeper, 1703-4. 9 
8 | V. viii. 178 
The Indiftment againſt them, ibid. 
Mr. Serjeant Darnell opens the Evidence, 179 
Mr. Colepeper' Evidence, _— 
Sir Jacob Banks order'd by the Queen to be proſecu- 
ted, for ſtriking Mr. Colepeper at Windſor, ibid. 
Sir George Rook challenges My. Colepeper; and 
agree to meet on the Coaſt of Holland, 181 


Mr. Denew aſſaults Mr. Colepeper, 182 
Other Evidence for the Queen, 18g 
Mr. Wells for the Defendants, 189 
Several Lords call'd to the Defendants Charafders, 

191 


Meriam found Not Guilty ; Britton Not Guilty of 


the Conſpiracy and Aſſault, but Guilty as to the reſt ; 


Denew Not Guilty of the Conſpiracy, but Guilty 

- of the reſt of the Indiftment, 194 
Denew fined 200 Marks, Britton 100 Pounds, 195 
DENTON, Mr. committed for a Breach of Pri- 


vilege, in the Caſe of the Ayleſbury Men, 


I 
Serjeant at Arms ſerved with à Habeas cal 


to bring bim before the Lord Keeper, 142 
His Argument on the Habeas Corpus brought by the 
Ayleſbury Men, | 159 
DISNEY, William, E/ his Trial for High 
Treaſon, 1685, V. vii. 611 
Evidence of bis having printed the Duke of Mon- 
- mouth's Declaration, 1 ibid. 
His Speech at bis Execution, ibid. 
DIVORCE, Vid. Norfolk, Duke. 
DOLBEN, Sir Gilbert, his Speech, in the 
Caſe of Aſhby and White, 


Aſhby and White, | 108 
DOUBLE, Thomas, return'd out of the 
Country; or, the true Picture of a modern 
Whig, cenſured as falſe, ſcandalous, and tending 
to diſturb the Peace of the Kingdom, 80 
DRAKE, Dr. acknowledges himſelf Author of a 
Book, entituled, The Hiſtory of the laſt Par- 
liament, begun 1700, 78 
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V. viii. 110 
DORME R, Mr. bis Speech, in the Caſe of 


_ 
2 


882 The 
be Preface cenſured as falſe and feandalous, and the 
Doctor order d to be * V. viii. 79 


AR L, Sir Walter. imprifen'd, for not ſub- 
ſcriling to a Loan, 3 Car. I. brings bis Ha- 
beas Corpus, Vid. Darnel, Sir Thomas. 
EAST-INDIA Company, he Caſe between 
them and Mr. Sandys, concerning their Pa- 
tent, Vid: Monopolies. 
ELLIOT, Sir John, Proceedings againſt bim, 
Denzil Holles, and Benjamin Valentine, Efqrs. 
for ſeditious Speeches in Parliament. Mich. 
7 1s 2 3% Y Ko V. vii. 242 
The Wards ue which the Information was brought, 


ibid. 
ad to the uriſdiftion, and the Attorney- 
3 4 / ibid. 
Mr. 0 7 for os Defendants, That the Speeches 
containing Matter of Accuſation againſt ſome great 


Peers of the Realm; therefore not * — f 


of Parliament, 2 42 
That the King tannot adjourn the Houſe by verbal 
Meſſage, fo no Contempt in diſobeying it, 244 
T hut Ibs atlaining the Speaker is only puniſpable in 
Parliament, ibid. 
Mr. Calthorp for Mr. Wade, 244 
The King all not have bis Election of Court, 
where the Common Law makes 6 an 
2 
Sir Robert Heath, Attorney- General, for the King 
ibid 
The Judges agree, they bave a Juriſdiction to puniſh 
_ - Offences committed in Parliament, 247 
Their ſeveral Speeches, at delivering their Opinions, 
248 
Defendants refuſe to put in any other Plea, and 
upon 6s Nihil Dicit, 249 
Defendants impriſen'd during the King's Pleaſure ; 
Sir John Elliot fined 2000 J. Mr. Holles 1000 
. Marks, and Mr. Valentine 3001. ibid. 
Theſe Proceedings reſolved a Breach of . 
ibi 
Five Thouſand Pounds awarded to each, for his 
Damages, 251 
The 7 ment reſolved illegal, ibid. 
2 The Information, Plea, and Demurrer, and Writs 
of Error, 
N ed by the Lords, 
IS, Judge, bis Argument for oi. ihe 
Rings in Barnardiſton and Soame's Caſe, 
Vid. Barnardiſton, Sir Samuel. 
EVIDENCE. 
Where Matters may be given in Evidence to explain, 
but to no other Purpoſe, V. viii. 
Agreed by all the Judges, That where Witneſe es, 
examined before the Coroner, were dead, or unable 
10 travel, ſuch Examination mig bt be read, V. vii. 
421 
If a Witneſs be examined by the Coroner, and Oath 
made, that they have uſed all tbeir Endeavour: 
10 find bim, not ſufficient to authorize reading fuch 
Examination, 422 
Violent Preſumption, how far to go in 5 of Evi- 
dence, viii. 69 
A Priſoner arraign'd for Piracy, oh pleading 
_ © Guilty, adumtied to be an Evidence againſt 15 


Accomplicrs, 213 
The Nam and proper Weight of Evidence to 4 
Max s Reputation, 255 
Confeſſion, if 10 be in Evidence, ibid, 


EVIOTT, Peter. Vid. Gowrie, Earl of. 
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5 Reſabved, Sir John Fagg 


TABLE. 


EXAMINATIONS pon Oath, before 2 
Committee of Lords, concerning the Proſecution 
of Lord Ruſſel, Col. Sidney, Sir Thomas 
Armſtrong, Mr. Corniſh, Ce. * viii. 476 

F. 


AG G, Sir John, Proceedings in the Houſe 
of Commons os as Appeal brought in the 
Houſe of Lords, againſt Sir John Fagg, and 
other Members, by Dr. Shirley, 1675, 27 Car. II. 

V. vii. 45 
The r fend a Meſſage to the Lords, to 45 
fire they will have a Regard to their Privileges, 
ibid. 
Dr. Shirley arder'd into Cuſtody, and Lord Mohun 
forcidly takes away the Serjeant's Warrant, 454 
The Appeal reſolved a Breach of Privilege, and 
2 ſhall appear at the Bar of the Lords 
ouſe, to 7 pſecute à Suit / acai a Member of the. 
Houſe of Commons, deem'd an Infringer _ 
Breaker of Privilege, 
Sir Nicholas Stoughton ordered into Cuſtody, y 
Proſecuting an Appeal againſt Mr. Onſlow, du- 
Privilege of Parliament, ibid. 
The Lords declare it their undoubted Privilege to 
receive and determine; in Time of Parliament, 
. from an inferior Court, though a Member 
either Houſe be concerned, 456 
The Commons reſolve it their undoubted Privilege, 
that none of their Members be ſummon'd to at- 
tend the Houſe of Peers, during the Time of 
Privilege, ibi 
Conference upon the Appeal againſt Mr. Onſlow, 
4 
The Appeal of Criſp again Dalmahoy, rare 
from the Journals of the Lords, | 
Counſel refuſe to plead, in regard Mr. Dalmahs 
was'a Member of Parliament, ibid. 
Order'd by the Houſe of Lords to appear, and 
plead, ibid. 
Order d into Cuſtody by the Houſe of Commons, 
4 
The Lords complain of their Commitment Ken 
Breach of Privilege againſt the Houſe of Peers 
order them to be ſet at Liberty, and forbid the 
Lieutenant of the Tower, and all Keepers of 
Priſons, to detain them, 460 
The Counſel arreſted in Weſtminſter-Hall, by a 
' freſh Warrant from the Speaker, and committed to 
the Tower, ibid, 
A Conference with the Lords upon that Subje, 4 
ä ib 
Both Houſes attend the King, and his Speech to _ 
461 
ſhould bave the Pro- 
tection of the Houſe, in > the Caſe n 
462 
The Lieutenant of the Tower, ſerved with Writs of 
Habeas Corpus 1% bring before the King and 
his Parliament at Weſtminſter the Four Coun- 
fel committed, forbid to make any Return, ibid. 
Reſolved, That the Order of the ve Lords al de 
the Writs of Habeas C bat 
no Perſon committed by 1 'Com mons, be 
to appear, and receive any Determination in = 
Houle of Peers, during that Seſſion, ibid. 
The King's Speech, and the Parliament ag, 


Lord Shaftſbury's Speech in the Houſe of Lots 
ibi 

A Day appointed by the Lords fir Mei Sir John 

Fagg's Cauſe, | 466 

ä Reſolution 


The T A BLE. 


Reſolution of the Commons, concerning Appeals 
againſt Memlers, aſtæ d in the Lobby, Welt- 
minſter-Hall Gate, and Inns of Court, and 
Chancery, V. vii. 467 

The Parliament proropued again, -_  thid, 
Proteſtations and Reaſons of ſeveral Lords, for 
the Diſſolution of the Parliament, enter d the 
Day the Parliament was prorogued, ibid. 

FALKLAND, Lord, his Speech at preſent- 
ing the Articles of Impeachment againſt Lord 
Keeper Finch,, | V. vii. 315 

FAULCONER, Richard, his Trial at the 
King's Bench, for Perjury, 1652, 343 

The Indifiment for ſwearing before the Commiſſioners 
for compounding Eſtates, that the Lord Craven 
was with King Charles at Breda, ibid. 

_ That a Petition was deliver d to the ſaid King, 
calling the Commonwealth, barbarous and inbu- 

man Rebels, | ibid. 

One of the Witneſſes againſt Faulconer impriſon'd, 
till the Seſſions was paſt, 344 

Another Indifiment found againſt him in Middleſex, 


the former being vicious, "a3 
A Copy of Faulconer's Depoſition produced, and 
proved to be the ſame, upon which Votes of Con- 
Iſcation of the Lord Craven's Eſtate paſſed, 346 
Proofs of the Falſity of Faulconer*s Depoſition, 347 
The original Petition preſented at Breda, (falſely 


related in Faulconer's Depoſition, ) produced, 


by | 348 
Neg? againſt the Credit of Faulconer, 349 
Faulconer's Defence, That the Subſtance of bis 


Information was true, and Proofs offer'd of bis 
great Service to the Commonwealth, 350 
Though a Miſtake in what he ſwore, yet not mali- 


ciouſly, nor corruptly done, 352 

Reply of the Council againſt bim, ibid. 
Found Guilty, 353 
FELONY. 


Wilfully and Maliciouſly wounding a Perſon, tho 
Death do not enſue, Felony. Vid. Arnold. 
FINCH, Sir Heneage, Solicitor-General, his 


Speech, at ſumming up the Evidence in Lord 


 Morley's Trial, for Murder, V. vii. 425 
His Argument in the Caſe of the Eaſt-India Com- 
any and Sandys, 507 
FINCH, Sir John, Speaker of the Houſe of 
Commons, his Speech to the King, in Anſwer 
to ſeveral Meſſages, 4 Car. I. 19 
His Majeſty's Anſwer, - . ibid. 
Held in the Chair by ſome Members, while ſome 
Proteſtations were publiſh'd in the Houſe, 217 
Proceedings againſt bim, when Lord Fordwich, 
and Lord Keeper, for High Treaſon, 309 
Sends-a Letter to the Houſe of Commons, to de- 


fire to be admitted to ſpeak for bimſelf ; = 
j 101d. 


ech, 


* bimſelf for his Behaviour, as Speaker, 3 10 


ifies bimſelf, as to the Affair of * 

x64 ibid. 

' Alſo for his Argument in Mr. Hampden's Caſe, in 
* Exchequer- Chamber, oro "7 I 

Concerning the Foreſt Buſineſs, | 312 

Mr. Rigby' Speech, in Anſwer to him, ibid. 

Voted a Traitor, and impeach'd, 313 

Retires to Holland, fog ibid. 


His Letter from the Hague, to the Lord ute 
__- lain, | id, 
The Articles of Impeachment preſented to the . — 
#5 | «1 i id. 
Lord Falkland's Speech, at preſenting them, 315 


Forteſcue, Sir John, the Caſe between him and 
Sir Francis Goodwin, about the Election for 
Bucks, | | „ X,vit. 67 

FULLER, William, confined to the Fleet, 
and ordered to be proſecuted, for aue two 
Books, viz. Original Letters from the late 
King, and Twenty-ſix Depoſitions of Perſons 
of Quality, 1701-2. V. viii. 78 

Peter Buck, At Mrs. Baldwin, order'd to be pro- 
ſecuted for printing and publiſhing ibe 2 

ibid. 


FNAERMAINE, John, the Trial between 
him and the Duke of Norfolk, V. viii. 


2 
GERRARD, John, his Behaviour, and Speech, 
at his Execution on Tower-Hill, 1654, for 
Treaſon againſt the Protector, 366 
[Vid. his Trial, V. ii. 212] 
GLANVILLE, W. his Speech, c ; 
the Petition of Right, at @ Conference of both 
Houſes, V. vii. 202 
GOLDING, John, et al. for Piracy, afting- 
under King James the Second's Commiſſion, 
5 W. & M. V. viii. 73 
Dr. Oldis ordered to proceed againſt them as Pirates, 
gives bis Opinion in Writing, that they were no 
Pirates, A ibid. 


Gives bis Reaſons before the Council, that the co- 


| lourable Authority ſtill remaining in King James, 
will excuſe them; the Abdication never baving 
Sir Themes Pinfold of 16s ſame Opinion, 5 
omas Pinfold of ihe ſame Opini, 
Dr. Newton, and 4 Walker, dere Time os 
conſider, ibid. 
Dr. Littleton's Opinion ; made King's Advocate 
tries and condemns them, ibid. 
Appeal to the Houſe of Peers, by Petition, that they 
ought to bave been treated as Enemies, and Pri- 
foners of War, not as Pirates | 
Set forth their Caſe, 
Are Executed, | 78 
GOODWIN, Sir Francis, the Caſe between 
bim and Sir John Forteſcue, concerning the 
Election for the County of Bucks, 1 Ja. I. V. vii. 


6 
Ordered to be printed from the Journal of the Houſe, 
| ibid. 


6 His Return refuſed by the Clerk of the Crown, as 


an Outlaw, but voted duly elected, and to be 
received de Jure, | 68 
The Lords defire a Conference on the Subjef?, and are 
refuſed, | ibid. 
A Meſſage from the Lords, that his Majeſty de- 
fired there might be a Conference thereon, ibid. 
The Speaker, and a Committee, attend his Majeſty, ' 
10 relate the Reaſon of the Houſt's Proceedings, 
| | * 1 
Precedents of Perſons outlaw'd, yet privileged 5 
the Houſe, and return d to ſerve, _. ibid. 
That a general Pardon is good for Outlawries againſt 
all, ſaving the Party at whoſe Suit, ibid. 
His Majeſty's Anſwer, That they ſbould admit a 
Conference with the Judges who bad reſolved 
Outlawry a ſufficient Cauſe of Diſmiſſion from 
the Hoſe, and that Sir Ftancis Goodwin flood 
oats TK "7 
The Three great Objefions anſwer*d, 2 — 
Committee appointed to put in Writing. theis Rea- 
- ſons for their Proceedings, 72 


Delivered to the Lords in the Council-Chamber, 78 


$84 


The King commands a Conference with the Judges, 


in the Preſente of him and his Council, V. vii. 
75 
Sir F. tancis Bacon reports the Conference, 76 


Reſolved, that both Sir John Forteſcue, and Sir 


Francis Gqodwin, ſhould be excluded, and a new 


Writ directed, ibid. 
Sir Francis Goodwit's Letter to the Speaker, ibid. 
Addreſs of Thanks to bis Majeſty, and his Majeſty's 
 Anſoer, 77 
' The Warrant for a new Mit, ibid. 
This Caſe cited in the Conference about the Ayleſbury 

Men, V. viii. 145 
GOWRI E, Earl of, Proceedings againſt him 

and others for High Treaſon, at Edinburgh, 

1600, V. vü. 3 . 
Cited to appear, but do not, 

The Depgſitions of the Wi meſſes, to prove the — 
monſes of Treaſon, ibid. 

Earl of Gowrie, and Alexander Ruthven, con- 
denm'd to be bang d, and the reſt declared Guilty 
of Treaſon, and leſe Majeſty, 43 

The Surname of Ruthven abokſb'd for ever, and 
the Fifth of Auguſt made a Holiday, ibid. 


- GREEN, Mr. Vid. Hill. 


GROVES, Mr. bis Execution, and Speech, 
V. viii. 440 


H. 
AB EAS CORPUS. Proceedings on 
that Writ, brought by Sir Thomas Darnel, 
and others, on being x kg + for not ſubſcribing 
- ee 3 Car. I. Vid. Darnel, Sir Tho- 


Kain William Stroud, Eq; and others, in the 


King's Bench, on an Habeas Corpus, 1629, 
5 Car. I. | V. vii. 217 
' Not to be granted, to remove any Perſon committed 
» 2 Houſe of Commons for @ Breach of Pri- 


6, ding that Seſſion, V. vii. 46 2 
14 K WELL, A. bis Speech, concerning 
the Bill for Magna Charta, V. vii. 192 


HAL ES, Sir Edward, his Trial, for neglecting 
to take tbe Oaths of Supremacy and Alle- 

giance, 1686, V. vii. 612 
Aftion for 5001. upon the Statute of 25 Cog 4 


Defendant pleads his Majeſty's Diſpenſauon, and 
— demurrs, . We 613 
My. Northey's Argument for the Plaintiff, ibid. 
Sir Thomas Powis for the Defendant, 614 
Sir Edward Herbert, Chief Juſtice, his Speech in 
ien his Opinion for the Defendant, 615 

Zeven Judges agree lo the King's Diſpenſing Power, 
616 


The Chief Fuſtice's Vindication of himſelf, and bis 
Opinion, 617 
Sir Robert Atkins“! Argument on te Phage 5 

this Cauſe, 


= eons on the Chief Fuſtice's Pikes 


5 

| The C Chief Juſtices Vindication examined by Mr. 

Atwood, 630 

HAL. ES, M. for maintaining - ſeditious Perſons, 

ont and Ebel. Vid Ka Keighley, Sir Ri- 
chard 

HALLIFA x, Charles, Lord. Vid. Port- 
land, Earl of. 

HAMPDEN, John, E,; bis Depoſitions be- 
fore the Committee of n " concerning the Pro- 
ſecution of Lord Ruſſel, Col. Sidney, and him- 
Self, - V. viii. 480 


The TABLE: 


HAMPDEN, bir Edmund, impriſon'd for 
not lending upon the Commiſſion for Loans, 
3 Car. I. Brings bis Habeas Corpus, Vol. vii. 
116 
HARLE Y, My. (the Speaker,) his Speeches 
in the Houſe of Commons, in the Caſe of the 
Ayleſbury Men, V. vit. 92, 113 
HARCOU RT, Sir Simon, his Speech in = 


ſame Caſe, 
HARRIS, John, for forging and publiſhing 72 
Copy of 4 pretended AF of Parliament. | 
Vid. Morris. 
HARRISON, Capt. his Speech at bis Exe- 
cution for the Murder of Dr. Clench, V. viii. 484 
HARTINGTON, Marquis of, his Speech 
in the Caſe of the Ayleſbury Men, | 
HAVERSH AM, Lord, Proceedings on 
Impeachment. Vid. Portland, Earl of. 
H " WLES, Sir John, bis Speech in the Caſe of 
Aſhby 'and White, V. viii. 100 
HAY, John, his Depofition concerning the Mur- 
der of Mary Queen of Scots Huſband, V. viii. 


+4 

Condemn'd, 

HEA T H, Sir Robert, Attorney- General? bis 
Speech on the Habeas Corpus brought by Sir 
Thomas Darnel, and others. 3 Car. vii. 

128 

His Objeflions to the Houſe of Commons Argu- 
ment on that Occaſion, at a Conference with bc 
Lords, and the Anſwers, 

His Argument for the-Return of the Habeas Cor 
in the Caſe of William Stroud, /i; and 25 
5 Car. I. 

In the Cafe of Sir John Elliot, and others, in — 
Information for ſeditious Speeches in Parliament, 

* 

HEPBURN, John, his Depoſition, I 


ing the Murder of oY Queen of Scots Hus- 
band, V. viii. 330 
Condemn'd, 332 


HERBERT, Si- Edward, bis ullificition 
of his Opinion in Sir Edward Hales's Caſe, of 
the Ning diſpenſing Power, V. vii. 617 

HERTFORD, Marquis of, his Caſe, when 
the Bill was brought into Parliament, to reſtere 
bim the Title.of Duke of Somerſet, 9 

HEVENING HAM, Sir John, impriſon'd 
for not ſubſcribing to the Loans, 3 Car. I. Brings 
his Habeas Corpus, Vid. Darnel, Sir Tho- 

+ Was © , 

HILL, Lawrence, an Account of the Paper 
found in his Pocket, at bis Execution for the 
Murder of Sr Edmondbury Godfrey, 2 — 


HoOBAR T, S7 Miles, bis Caſe on the Habeas 


Corpus, e e by him, Mr. Stroud, and others. 
Vid. Stroud. 
HOLLES; Denzil, Proceedings againſt bim 


aer. ſeditious Speeches in Parliament, Vid. Elliot, 


Sir John. 
OLT, Chief Juſtice, bis Speech, 
the Evidence in the Cafe of the the Dube of N. of = 
folk againf My. Germaine, V. viii: 
His Argument in the controverted Point of Peerape, 
in.tbe Caſe of Charles Knowles, Eq; NY 
Earl of Banbury, 
That the Lords diſmiſſing his Petition, no Bar to 
the Defendant's Honour, ibid; 
His Speech at the delivering bis Opinion in the Caſe 
of the Ayleſbury Men, 161 
His 


«< 


The SP-ABLIE.-. — ;; 


His Argument, when Mr. Holt, iu tbe Caſe) of the 
Ealt-IndiaCompany and Sandys, V. vii. 493 
HOOPER, Serjeant, his Speech in the Cafe of 
Aſhby and White, P V. viii. 122 
HUB 2 R T, Nicholas, common call d Paris, his 
| Examination "and Declaration, concerning the Murder 
af Queen of Scots Huſband, V. viii. 332 
2 HE SON, Archibald, / « Decla- 

ration en d by him, 10 clear bin el * Av. 
Layer's Hear-ſay Evidence; that be was one of 
Burford”s Club, viii. 571 
HD E, Lord Chief Puſtice, his Speech at delivering 
bis Opinion on the Habeas Corpus "Ie by Sir 

Thomas Darnel, and "_ 3 Gar. | V. vii. 


136 
7 | 
7 55 and Lopham, Proceedings in Parliament 


on that Caſe, V. viii. 1 
OPHAM pleads the Orders of the Houſe of 
Commons 7s the Juriſdiction of the King's Bench, 
but nat allaw'd, and Fudgment againſt bim, ibid. 

That Judgment voted a and the Judges ordered 
to attend, ibid. 
Sr Francis Pemberton, Chief Jubice, juſtißes bim- 
felf, that *tis à good Plea in Bar, but not to the 
Juriſdiction, 
Reſolved, That the Orders of the Houſe being pleaded . 


ta the. Juriſdictian of the King's Bench, ought not-\ 

to be over-ruled, ihid. 
Sir Francis gives his Reaſons for his Judgment, 4 
2 Sir John Elliot's Caſe, ibid. 


abuſes the Orders of the Houſe, thaugh 
2 Puniſh the Officer, they neuer give Damages, 5 
Sir Thomas Jones gives adamant, | 
ment, 
Where the entire Matter is tranſafted in the Hou, | 
there a Plea at the Juriſdiction proper, | ibid. 
Both uoted guilty of a Breach of Privilege, and taken 
into Cuſtody, 6 
JEFFERYS, Lord Chief Juſtice, his. Speech 
at delivering bis Opinion, on the Grant to the Eaſt- 
India Company for ſole Trade, V. vi. 555 
IEK L, Sir Joſeph, bis Speech, in the Caſe of 
Aſhby and White, viii. 110 
JENKES, Francis, Proceedings againſt bim, for 
4 Speech made by bim on the Togy. at Guild- 
hall, 27 Car. II. J vii. 468 
- His Speech concerning the Decay of T, vale, and to de- 
fire bis Majeſty timely to call anew Parliament, ibid. 
He is examined before the King and Council, 470 
He is committed to the Gatchouſe, ibid. 
The Warrant for his Commitment. 47 
Mves the Lord Chancellor for a Habeas Corpus, 


and the Motion over-rule ibid. 
Meyer” the ae Salons, as Jullices of the P 
472 
Fur 5 2 Jenkes's Friends petition the . 
for a Writ of Mainprize, >. 1 473 
'A Precedent ſbecun 40 bis Lais. 474 
The Mrit refuſed, ibid. 


His Letter to the Lord Privy Kal, 4420 % Arn 
Pleaſed, to move big Majejhy. for a Writ of Main- 
prize, or that Bail might be taten, 475 

He offers a Habeas at abe Old Bailey, 9 
and is denied, but eferwards bail d, 476 

IVid. N 


IMPEAC H M EN T. 
, Anigk: of Impeachment again Lord Kxper Finch,. 
at . . vii. \ 
ainſt Lord Clarendon, v. vili. 338 


ft Earl of Portland, Orford, and others, g 2 

LN.F A N T permitted by the Court to be — 
in a Writ of Appeal, without, and Ku * 
* VIII. 


Verdi 


585 
Souſa of bb N efigned to 8 te © 
% V. vii. 487 
10 N ES; Sir. Thoms vil. Jay and Topham. 
JO NES, Thomas. Vid. Golding 
JOHNSON, Samuel , for publiſhing two ſes non 
Libels againſt the Government, 2 Ja. II. V. vii. 645 
The bumble and hearty Addreſs to all the Engliſh Pro- 


« teſtants in bis Majeſhy's Arn, ibid. 
Evidence againſt him, 
ths Sentence, to fland inthe Pillory, wy be 9 
Is degraded, 6 47 


T he Parliament reverſe the Tudgment, 1689. ibid. 
1s 5 three bundred Pounds a Year — the 


Office, 648 
IRELAND. The Affair of the Bill of ne- 


ment for Ireland, explain d. V. vii. 408 
Letters Patents extend not 10 Ireland, unleſs it be 
ſpecially named, V. viii. 62 
IRELAND, Mr. bis Execution, and Speech, 
[Vid. V. i. 270. ] b D. viii. 40 
JURISDICT 1 Q N.n M Plea. . 
The Jutiſdiction of the Privy Council, 4 limited Ju- 
riſdiction, and vpan their Commitment, the Grounds 
and Cauſes of it ought to appear, V. vii. 136 


3 Te Court of King's Bench declare * Juriſdic- 


tion to puniſh Offences committed in Parliament, 247 
Reſaived in Parliament to be a Breath. of Privilege, ' 
and illegal, OFF yah Q ,_ „ 2561 
Biege dies pleading oth Jurſition, « and 

it Bar, vui. 3 
Where there is a Pleg to the JuriſiiAion, . the 

— cannot examine the Fatt, they ſwear to their 
ibid. 


| ” Kane ia ietu of Abuaf Parkamenr do mes. 


the King's Courts from their Juriſdiftions, g 


Where ſeveral Courts may have ſeveral Juriſdictions 


of the ſame Fals, notwithſtanding there may he Di- 


verſity of Judgments, 112, 118 
IVY, Lady, ber Triek, fer great Par! of Shadwell, . 
in the King's Bench, 1684, V. vii. 371 

The Names of the Special Jury ia. 


Evidence of the Plaintiff Moffam's Title unde the 


Dean and Chapter of S.. Pauls, 62 
Evidence for the Defendant Ivy, That it was 
1 ond nevr n the Dean and Chap: 


Knowles Evidence fot the Defendant, to ms 


Leaſe, 2 & 3 Phil. & Mary, 526 
Baniſter : Evidence for the Defendant, 8582 
Evidence of the Boundaries of the Mar, 539 
Evidence for the Plainti. | 
Evidence. of the Defendant's Deeds FRE 's -—« 


their being wrong in the eee Sr, 


Sir Charles Cottere!'s Evidence of the Lady 5 
nec airs Bru Faker of ber Huſband's ande | 
eeds for | 
Lord Chief Juſtice 1 Jeers fums up the Evidence, 902 
for the Plaintiff, - 


e che 


K Jede. — bs 

tamper'd. with about the Diſcovery of the 

Nn 1683, and being A Witneſs, V. viik 477 

KING. n 

hite, V. viii. 121 
KING. 5 

By Bren ttive fries bis Conſe i art ol, 

Except where the Common Law mates a Probibition, 

g V. vii. 246 

7 K KING. 


*. * 
1 


586 
KING. Commiiment to Priſon by his ſpecial Com- 
mand, if bailable or not. Vid. Darnel, Sir Thomas. 
His Power, as to licenſing Trade. Vid. Monopolies. 
His Diſpenſing Power. Vid. Hales, Sir Edward. 
As he is the Fountain of Honour, no Honour can be 
taken from a Peer, or transferr'd by bim, without 
the King's Conſent, 
KNIGHTLE X, Sir Richard, arraign'd in the 
-Star-Chamber, for maintaining ſeditious Perſons, 
Books,” and Libels, 31 Eliz. V. vii. 29 
His Anſcwer, yo 
Mr. Hales's Anſwer, | | 31 
Mr. Wickſtone and bis Wiſe, their Anſwer; ibid. 
Mr. Knightley fined 2000 l. Mr. Hales 1000 Marks, 
My. Wickſtone 500 Marks, Mrs. Wickſtone 
1000 l. and Impriſonment during Pleaſure, 
KN.OWTLES, Charles, Eq; for the Murder of 
Philip Lawſon, + '* V. viii. 30 
Indifiment found againſt him at Hicks's Hall, by the 
Name of Charles Knowles, Eq; ibid. 
Removed: by Certiorari into the King's Bench, ibid. 
Defendant pleads Miſnomer, in Abatement, that be 
t Earlof Banbury, und eds forth the Letters Pa- 
' tents, and the Deſcents'to himſelf, 61 
The Attorney-General replies, bat the Lords, upon 
his Petition 40 be tried by his Peers, bad adjudged, 
be bad no Title to the Earldom, . did. 
Demurrer, and Joynder in Demurrer, ibid. 
Attorney-General, Ly Order of the Houſe of Lords, 
delivers in an Account "of tb Proceedings in the 
King's Bench againſt bim, 32 
All the Judges ordered to attend #he Houſe, and the 
Lords to be ſummon d, web ated. . r 53 
Record of the King's Bench brought in, ibid. 
He petitions his 
10 recommend bis 


Lords, st- | P 54 
His Majeſty refers bis Petition to the Houſe, ibid. 
Repreſentation to his Majeſty, That frve Years before, 

on a former Petition to the Houſe, they bad adjudged 

be had no Title to the Earldom, and, diſmiſs d bis 
Petition, Names abi. 
Lord Chief Juſtice, and Mr. Juſtice Eyre, heard, 55 
Proceedings in the Houſe, relating to the Title of Earl 

- of Banbury, before March, 1699. 
The Petition of Nicholas Earl of Banbury, 1661, 

-referr'd to 4 Committee, ibid 
Report, That tbe Houſe of Peers 

Ving to ſend him a Writ to come t Parliament, 56 
AS read the firſt' Time," declaring Nicholas Earl of 

© Banbury illegitimate, ibid 
Petitions the Houſe ſor a Writ of Summons, -+ 


% to the Examination of the 


.'Caſe ; Reſolved in the Negative, ibid, 
Reſolved, That the Petitioner hath no Right to the 
"Earldom ef Banburr 35358 
The Arguments of Lord Chief Juftitt Holt, and Judge 
„Powell. W. e - bid 


* 


+ | Wi 1 £4 15 WIA 
ATIMER, Hugh, /ome'\Paſſages 0ut of his 
Sermon concerning tbe Lord»Sudley's Death, 

3 Ed. VI. : vii. 10 

L EE, Thomas, Captain, for High Treaſon, 1600. 

Lanes Lorne foot V.. ST 
The Indictment, for to e Sir Ro- 
bert Croſs to lay Hands on dhe Queen, and thereby 
 » deliver the Earls of Eſſex and Southampton, ibid. 

Sir kobert Croſs's Evidence, 435 

Poyne's Evidence read, of Captain Lee's preſſing up 

to the Privy Chamber Door, 
Found Guilty, and Executed,” © 

| SAL $ 


6 414 22 


47 


The T 


V. viii. 60 


27 


. He is laid in Irons by Command from the Star- Chat. 


ibid. 


57 
Queſtion put, If all be Judges ſhould be btard in this 


bid. Gives in his Exceptions to the Inſufficiency 


CTY - 2 118 
Nen 


* 


LECHMERE, M. Ordered into Cuſtody for 
a Breach of Privilege, in the Caſe of the Ayleſbury 
| Men, F viii. 139 
His Ar on their praying a. Habeas Corpus, 158 
LIBELS, ſeveral cenſured, and the Authors pros 
ſecuted, by Order of the Houſe of Peers, V. viii. 58 
Lord Chief Jaſtice Scroggs's Speech, occaſion d by the 
many Libels and Pamphlets publiſhed, 457 
Liberty of the Subject, Debates in Parliament re- 
lating thereto, 3 Carl. V. vii. 144 
Reſolutions of the Houſe of Commons, t+elating 
thereto, EE) ACER , 
LILBURN, John, the Trial of bim, and Jokn 
Wharton, for printing and publiſhing feditious 
Books, 13 Car. I. in the Star-Chamber, V. vii. 
| 260 
Lilburn's Examinatiun at the Attornty-General's 
Chambers, 261 
Refuſes" 10 take the Star- Chamber Oath, as alſo 
Wharton, 262 
The Information in the Star-Chamber againſt them, 


Sentenced to ſtand in the Pillory, and Lilburn to 15 
whips from the Fleet to Weſtminſter, and to pay 
500 l. a-pizce, 264 
His Speech to the People from the Pillory, 266 
He is gagg'd in the Pillory, | 270 


ber, Oz | 27T 
The Sentence voted illegal by the Parliament, 1641. 
ii | ibid. 
Two Petitions io the Houſe of Commons, 1645. 272 
His Fine taken off by the Lords, and the Hearing of 
bis Cauſe appointed at their Bar; My. Bradſhaw, 
and Mr. Cooke, being his Counſel, 273. 
Mr. Cooke's Speech, 276 
The Lords reverſe bis Sentence, and the Commons 
order him 2000 J. out of the Eſtates of ſeveral of 
the King's Party, 278 
His Remonſtrance delivered to every Member of ibe 
. N 4 279 
etition to the Committee appointed to conſider 0 
bis Bufmeſs, © © | 4 
An Ordinance of the Lords and Commons, for 
raſing 3000 |. out of late Lord Coventry's Eſtate, - 
for his Reparation, 281 
Thrown aut of the Houſe of Commons, ſecond 
Reading N 282 
Another. Ordinance for raiſing 3000 l. out of Sir 
H. Gibbs, Sir H. Bellingham, and Mr. Bowe's- 
 Eftates, ibid. 
His Trial at the Old Bailey, for returning to Eng- 
land, being baniſb' d by A of Parliament, 1653, 


| | . 
Voted by the Parliament to pay a Fine of 70801. 347 


baniſh'd England, 1651, to depart in thirty Days, 
Refuſes to kneel at the Bar of the Houſe, | 355 


A Petition to the Parliament from the People, in Be- 
half of Col. Lilburn, and of Trials by Furies, ibid. 
Goes to Amſterdam, ' © | 357 
The © Att for the Execution of the Judgment given 
8 againſt bim, 0 | ibid. 
Returns to England, and is committed 1 Newgate 
by the Lord Mayor, | ibid. 


I; brought to the Bar, and deſires a Copy of bis Indils- 
ment, and Counſel to be affign'd bim, 358 
Counſel affign'd bim as to one Point only, ibid. 


Receives a Copy of his Indictment the ſame Day be was 
to be tried, 359 
of the In- - 

_ 360 
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The TABLE: 


Fas Time *till Sir o Cloik, to get bis Exceptions frewd 


by Counſel, V. vii. 361 
Gives in 4 Parchment, demanding Oyer of the Af, 
* Fudgment, and ſuppoſed Crimes mention'd in the 
Al, 363 
Charges the Attorney-General Prideaux, with being 
an impeuch'd Traitor, 364 
The Conrt refrifes to receive the Parchment, without 
CounſeP's figntng it, | 366 
Delivers in li] Exceptions under Counſel's Hands, Sos 
* Promiſe of the Court, that it ſhould be no Prejudice 
to bim, and to have Oyer granted him, if averr'd 
by his Counſel to be neceſſary, 367 
Some Paſſages from Whitlocke, that Mr. Lilburn 
was brought in Not Guilty, for which the Fury 
were ſummon d before the Countil of State, 370 
fVid. V. i. 81, &c.] 
LITTLET ON, Dr. Vid. Golding. 
LITTLETON, Sir Thomas, bis Speech, in 
the Caſe of Aſhby and White, V. viii. 122 
LITTLETON, Mr. his Argument, made by 
Command of the Houſe of Commons, concerning 
the Liberty of Perſon of every Freeman, at a Con- 
ference with the Lords, 4 Car. I. V. vii. 151 
True Copies of the Records of the Precedents by bim 
eited, 167 
His Argument * inſt the Return of the — 
Corpus for Selden, 
LO G A N, Robert, Proceſs againſt him for High 
\ Treaſon, for conſpiring with the Earl of Gowrie, 
to murdet- James I. V. vii. 78 


Five Letters from the late Robert Logan, to the 


Laird Bour, concerning the Plot, produced, © 
Depofitions to prove the Hand, 
Depoſetions and Declarations of George Sprott, at 

his Trial, and bis Execution, concerning the Plot, 82 
The Name and Arms of Logan declared abolifſh'd, and 

bis Honours and Eftates forfeited to the King, 85 
LONDON, the City's Petition to his Majeſty in 

Council, June 18, 1683. (Vid. V. iv. 851.] 


V. viii. 462 


Some Regulations concerning their Officers, to which 
bis Majeſty required the City's Submiſſion, 463 
LON G, Walter, Eſq; Proceedings againſt him on 
his Habeas Corpus. Vid. Stroud, William, Eq; 
LLOYD, .Mr. Vid. Worceſter, Biſhop. 
LOWNDS, Mr. his Speech in the Caſe of 
"HOOP and White, RE; V. viii. 104 


ACKWOR T H, Sir Humphry, bis 
Speech in the Caſe of Aſhby and White, 
V. viii. 117 
MAGNA CHART A. Explanation of that 
- Statute, with relation to the Liberty of the Perſons 
e the Subjefts. Vid. Darnel, Sir Thomas. 
Several Petitions of the Subjetts, in conſequence of that 
Charter, — the ſeveral King's Anſwers, V. vii. 
-.. 
Debates aa a Bill, containing the Subſtance, of 
Magna Charta, and other Statutes, relating to 
the Liberty of the Subject, 191 
What Time it extended to all Ireland, V. viii. 353 
M AIT LA ND, Charles, Lord of Halton, Pro- 
ceedings againſt bim, before the Lords of the Articles, 
for giving falſe Teſtimony at the Trial of James 
enen Vid. Mitchell's Trial, V. ii. 636. ] 
V. vin. 436 
The Petition to the Lords againſ bim, and the Letters 
on which the Petition was 6s grounded, ibid. 


Lord Halton's Anſwer, 4 
Declared innocent, ; þ+ 
. Copies of Mitchell's two Confeſſions, ibid. 


Py * 
| 587 
MARKHAM, Sr Griffin, Sir Edward Par- 
ham, George Brooke, Bartholomew Brookeſby, 


Anthony Copley; William Watſon, and Wil- 
liam Clarke, their Trials for High 7. reaſon, at 


Wincheſter, 1603; V. vii. 63 
The Commiſſioners Names; ibid. 
The Indiftment; ibid. 


All but Sir Edward Parham, found Gailty, 65 
A Copy of Letter, giving an Account of theſe Pro- 
ceedings, ibid: 
A true Copy of bis Majeſty's Warrant; written with 
his own Hand, to the Sheriff of Hampſhire, to ſuſ- 

pend the Execution of Lord Cobham, Lord Grey | 
and Sir Griffin Markham; 
MARSHALL; Mr. Vid. Wakeman. 
MARSON, John. Vid. Cowper, Spencer. 
MARTIN, Sr Henry, his Speech concerning 
the Petition of Right at a Conference, V. vii. 208 
MARY, Queen of Scots, Depoſitions of the Per- 
ſons concern'd in the Murder of her Huſband, the 
Earl of Darnley, V. viii. 327 
Duke of Norfolk] Indifiment for High Treaſon, in 
endeavouring to marry ber, 335 
MASON, Mr. bis Speech for the Bill concerning 
Magna Charta, and the Liberty of the Suljest, 
V. vii. 194 
His Speech concerning the Addition of the Lords to the 
Petition of Right, 200 
Argues againſt the Return of the Habeas Corpus 
brought by My. Long, 5 Car. I. 220 
His 2 for Sir John Elliot, in the Information. 
ught againſt him; 5 Car. I. 243 
MEG G 91. Sir George, bis Caſe in Parliament, - 
V. viii. 111 
at MER RIA M, John. Vid. Denew, Nathaniel. 
MERRICK, Sir Gilly, for High Treaſon, 1600. 
Vid. Blunt, Sir Chriſtopher. 
MITCHELL, James. Vid. Maitland. 
MONCRIEF, Hugh. Vid. Gowrie, Earl of: 
MONOPOLIES. The great Caſe between 
the Eaſt-India Company and Mr. Sandys, con- 
cerning their Patent Trade, exclufroe of all 2 
35 Car. II. V. vii. — 
Tbe 3 of Mr. Holt, in Behalf of the Compe- 


That the Perſons traded with, being Infidels, 10 — 
lawful for a Subject of England to trade with 
them, without a Licenſe from the King, 4.94, 508 

The Subjects of England have not ſuch @ Right to 
Foreign Trade, that they can, ad Libitum, traue 
without Controul, 494, 530 

By Common Law, Cuſtom but of three Things due to 
the King, Wool, Woolfell, and Leather, 495 

Definition of a Monopoly, 496, 499, 514 

Precedents of Charters granted, excluſtve of ober Per- 
ſons than the Grantees, 497 

Sir George Treby's Argument for Mr. Sandys, #6. 

That the 28 does not differ from the Reaſon of other 
Monopolies, and con/equently Void, 499, 514 

Objettion againſt T "OE with Infidels anſtoer d, 

501, 521, 

Objefion, That Subject are not to tradi with Fo- 
reigners ad Libitum, anſwered, 502, 552 

Precedents of Grants for ſole T rading, not good, 50 % | 

Mr. Sollicitor-General Finch's Argument for the 

50 


1 PO few? 's Argument for the Defendant, 305 
That the Proviſo in the Statute of Monopolies, ex- 
tends only to Charters, or Letters Patents, before 
that Ad made, _. 518 


Sir Robert Sawyer's Argument for the Company, 


alu, 


588 
2 Precedent of Licenſes. for foreign _ grated, 

Vit, 338, $03 

This Charter diſtinguiſhed from a Monopoly, 543 

This Ation maintainable by the Company, 544 

Mr. Williams's Argument for the Defendant, 545 

| The Judges of Opimon, that the Grant is good, 554 

Lord Chief Juſtice Jefferys bis Speech at dalrvering 


bis Opinion, 555 
The King's Prerogative confided, as to Inland and 


Foreign Trade, = 
2 for Trade to be dibinguif/d from 
lies, 
Jude Jemens fo for the Plaintiffs, — 


MOR LEY, Thomas, Lord, his Trial bore 
the Houſe of Lords, for Murder, 18 Car. II. 
V. vii. 421 
Reſolutions of the Judges, in ſeveral Points of Lon 
concerning the Trial of a Peer, 
The Earl of Clarendon's Commiſſion for Lord 15 
Steward, 
The Lift of the Lords Triers, 
Sir Heneage Finch, Sellicitor-General, bis Speech. 4 
ſumming up the Evidence, 425 
Found Guilty of bter, 427 
BASS, John; Two Judgments of the 
Mary his Wife, Smith, Dar- 


againſt bim, 
. my Harris, for forging and publiſhing a 


Copy of a pretended Ad of ac 1647. 
vii. 317 
A Breviate of his Cafe, preſented to bis Excellency 
Sir Thomas Fairfax, _ F 2 
MORRIS, Colonel, Governour of Pontefra 
Caſtle, bis T1 rial for High Treaſon, at Het. 1649. 
V. vii. 320 
Urges he ought to be tried by Martial Law, ibid. 
Pheads his Commiſſion from the Prince, and conſe- 
uently, no Crime committed againſt the King and 
bis Crown, as laid in the Indiftment, 321 
I condemn'd, 22 
Vhitlock*s Account of this AFair, ibid. 
is Speech at the Place of Execution, 323 
MOUNTAGU, Mr. taken into Cuſtody for a 
| Breath of Privilege, in the Caſe of the Ayleſ- 
bury Men, V. viii. 139 
Serjeant at Arms ſerved with a Habeas Corpus, 10 
him before the Lord Keeper, 142 
His 


Haheas Corpus, 


EWTON, Dr. Vid. Golding. 
D and Stroud, 4 Caſe on a falſe 
Return, adjourn'd by the King s Bench into the 
Houſe of Commons, propter 8 
vin, 98 
NORFOLK, Duke of, Proceedings e 
the Duke and Dutcheſs, in the Houſe of Lards, 


158 


for a Divorce, 1691, V. 1 
Dutcheſs beard by Counſel againſt the Bill, ibi 
The Bill for a Divorce, ibid. 


Reaſons offer d to the Lords, „ 


Civil Lawyers beard, and the Duke order d to bring 
min bis Charge particularly, as to Perſon, Time, 
and Place, ibid, 


2.1 e charges Mr. John Germaine, 
ebe /s Anſwer, wich 
* Anſwer. to the new Charge, "x 
Charges the Duke with Adultery, _ 
The e WW itneſſes Names, 
1 


neſſe d, and et] beard on. both 
oy” examine Counſe 


gument on the Ayleſbury Men's praying 4 


The TABLE: 


Depofitions of the Witneſſes read, and Proceedings 
T the Lords thereon, V. viii. 1 7 

Obſervations upon the ſeveral Evidences, &y. tur | 
Gract's Friends, 


ibid. 
Evidence un behalf of the Dutcheſs, intimating 6 


Reconciliation; 23 
Bill thrown out, - 25 
Brings his Aion againſt My. Germaine in the 

King's Bench, 27 
Defendant pleads Not Guilty, within fix 1 77 

ibid. 
5 Fury's Names; ibid. 
Damages laid 100, o00 l. ibid. 
Evidence for the Duke, 28 


Counſel for the Defendant urge, no Fañ proved 
within the Time of the Declaration between - 
Dutcheſs and Mr. Germaine, 

Witneſſes examined fer the Defendant, and againſt the 
Credit of the Duke's Witneſſes, | ibid. 

3 the Duke to the Dutcheſs, read 2 

, 

Lord Chief Juſtice ſums up the Evidence, and * 
clares, Matters before the fix Years may be given 
in Evidence, to explain ſome Attions ſince, but to 
no other Purpoſe, ibid. - 

The Fury, next Morning, find for the Plaintiff, with 


100 Marks Damages and Coſts, 36 
Are ſeverely reprimanded by the Court, ibid, 


NORFOLK. Duke of, the Indiłiment againſt 
him for High Treaſon, in endeavouring to marry 
Mary Queen of Scots, 13 & 14 Eliz. V. viii. 

335 


NORTH, Lord Chief Juſtice, bis Argument in 
the Caſe of Barnardiſton and Soame, concerning 


a Double Return, V. vii. 441 
Takes Capt. Bedlow's Examination in bis laſt Sick- 
neſs, 1680, V. viii. 460 


His Narrative of it at the Council-Board, ibid. 

His Letter to Sir Lyonel Jenkins, 9 4 
State, 

His Speech, when Lord Keeper, to the Land Mor 
and Aldermen of London, on their delivering their 
Petition to his Majeſty in Council, relating to the 


uo Warranto, 1683, 46 
Yo V. iv. 851.] a 


NOY, Mr. his Argument in the King's Bench, 
en the Habeas Corpus brought by Sir Thomas 
Darnel, and others, 3 V. vii. 119 


O. 
ATES, Dr. Articles exbibited by him and 
Capt. Bedlow, againſs the Lord Chief Ju- 
Nice Scroggs, before the King and Council, V. vii. 
6 
His Petition to both Honſes of Parliament, 5 


Houſe of Peers the 12. 

1 — — 5 * proteſt againſt it, ibid. 
ennet's Account of the Reverſal of it, 4 

OGILVIE, John Pods gell bus 1 


High Treaſon, at Glaſcow, 161 COIs V. vii. 
95 
bimſel „ and is examined i 
N ppl wer 2. „ 
Arraign'd before Commiſſioners ns * 
The Indiiment, 


Proteſts againff the 2 27 


The PAB I. E. 


Refuſes to an va their. Valio, or * luke 

; them as Judges, V. vil. 100 
The ebb bop of Glaſcow's Speech to the Jury, 
ibid. 


Found . and ſentenced to be hang d and quar- 
ter d, 101 
Account of bis Execution, ibid. 


O KE, Colonel, one of the Regicides, ſeized at 


Delfr, and brought to England. His Trial, 


V. viii. 370 
His Behaviour after Sentence, 371 
His Speech at his Execution, 376 
OLDISH, Dr. Vid. Golding. 
ONSLOW, Denzil, his Caſe on a falſe Re- 


turn, viii. 94 


ONSLOW, Lord, ſhot by Mr. Arnold, who 
was condemned for it, V. viit. 290 
ONSLOW, Mr. bis Caſe, on an Appeal 
brought againſt him by Sir Nicholas Stoughton, 
during the Time of Parliament, Vid. Fagg, 


Sir John, 


ORFORD, Earl of, Proceedings on the Im- 


peachment againſt bim. Vid. Portland, Earl of. 


OUTLAWRY. A general Pardon good for 
| NN againſt all Perſons, but the Party at 
whoſe Sui V. vii. 69 


. 
AKINGT ON, Sr John, his Charge 
P againſt the Biſhop of Worceſter, V. vii. 82 
AG E, Mr. order d into Cuſtody, for a Breach 
of Privilege, in the Caſe of the Ayleſbury Men, 
V. vii. 139 
His Argument, on their praying a Habeas Corpus, 
| 158 
"PARHAM, Sir Edward. Vid. Markham, 
Sir Griffin. 
PARLIAMENT. Vid. Aſhby and White. 
What Matters concerning the Farlament, the Court 
of King's Bench may determine, and what not, 
V. vii. 437 
Debates in Parliament, concerning the Election for 
Bucks, 1603, Between Sir Francis Goodwin, and 
Sir John Forteſcue, arder d to be printed by the 
Houſe, V, vii. 67 
Concerning the Grievances of the Subject, in Bil- 
Soldiers, and  Impriſonment for not ſub- 
2 5 to the Loan, 3 Car. I. V. vii. 140 
pon the Scat of Jay and 3 V. viii. 1 
In the Cafe of Aſhby and White, V. viii. 2 
Never give Damages, 
Member Parliament may be committed by a * 
ftice of the Peace, for Breach of the Peace, 162 
Proſecutt an Appeal againſt a Member of Parlia- 
ment, during the Time of Parliament, reſolved a 
* Breach of Privilege. Vid. Fagg, Sir John. 
Partition Treaty. Vid. Portland, Earl of. 
PATENTS Letters. Vid. Peers and Peer- 


r Patents being ance under the Great Seal, 
the King cannot countermand them, V. viii. 60 
re a Conveyance at Common Law, ibid. 
tend not to Ireland, unleſs it be ſpecially named, 62 
| PE ER, the Method of Proceedings on the Trial 


a Peer, V. viii, 572 

| EERS jel of Mart, which „ 
an Mur is 4 Suit of a 
ge, Peer be tried by an ordinary Jury 
of rechalders, V. vii. 152 
The Reſolutions of the Judges in ſeveral Points 7 an 
lating to the Trials of Peers, 21 


Peerage by Creation only triable by Record, V. a 59 

A Perſon 4 compleat Nobleman by his Letters Pa- 

tents, without any other Ceremonies, 
Vor. VIII. 


ibid. 


Name of a Place in a Nobleman's Stile, no farther, 
neceſſary, than to give the Patentae an &jtate in bis 
Honour, within the Statute de Donis, ibid. 

A Perſon nobilitatad under the Great Seal, & Eng- 

land, 4 Peer of England, though the. Place from 

| whence he takes bis Name of Honaur be in a F- 

reign Country, unleſs diftinguip'd, as ok Peers 

1 are in their Patents, _ 

eerage, bow to be pleaded, ih 

Nobility, not io be granted over, or barr'd by bin 
that bath it, 60 

Nor can the Heir, on whom it deſcends, wave it; or 
the Privilege of it, as to be tried by his Peers, ib. 

By what Means Peerage may be taken amay, ibid: 

Though tbe Houſe of Prem be a ſupreme Court of 
Record, yet every Vote paſs'd there is nat an AA 
of Judicature, unleſs the Proceedings, in order to 
it, had been judicial, ibid. 

Have no Power over any one's Peerage, unleſs the = 
King, on 4 Petition, refers the Matter to 2 

ibi 

Their Juriſdiction aſcertain'd by the Common Lon 

* 


The Journals of the Houſe of Lords not the R. 
cords of Parliament; and when they att as Taler 
the Stile is, Per Cur' Parliamenti, 

Original Cauſes not within the Cognizance of hn | 
Houſe of Peers, who are the Dernier Reſort, i#. 

No Writ of Error lies in Parliament out of the 
King's Bench, for any Error in Fat, thougo. it 
doth for any Error in Law, | _ 

Iriſh Peers meer Eſquires in England, _ 

Peers of Parliament not by inherent Nobility, but 
in Right of their Baronies, which they bold in 
auter Droit, Hall be tried for Treaſont, or Helonies, 
at the King's Suit, by an ordinary Fury, 350 

Debates in the Houſe of Peers, in tbe Caſe of Ni- 

cholas Knowles, Eq; commonly call d Earl of 


Banbury, | Vol. viii. 55 
In the Caſe of the Ayleſbury Men, 125 


Concerning the Liberty of the Subjeft, 4 Car. I. 


V. vii. 190 
PEMBERTON, Sir Francis. Vid. Jay 
and Topham. 
PETITION of Right, preſented fo the 
Lords by the Commons, V. vii. 297 
The Lords propoſe an Addition, and it is debate 
by the Commons, 199 
After ſeveral Conferences agreed to by the Lords, 21 T 
The Petition, and bis Majeſty's Anſwer, 212 
8 3 8 oo 
ament, concer mung rievance 0, 
in billeting Soldiers, and Impriſonment, for not 
Jul cribing to the Loan, V. vii. 142 
PINFOLD, Sir Thamas. - Vid. Golding, 


et al. 
PIRATES. Perſons under the late 
againſt as fuch, 


pit James's 3 pr 

convicted. Golding. 

Pirates in the . — proceeded againſt in a 
nn Way, by the Commiſſioners, without a 

V. viil.'214 

PLEA a PLEADING. 

ESTOPPEL, bow 10 be pleaded, V. vii. 624 

Difference between pleading in Bar, and to the Ju- 
riſdiction, V. viii. 3 

Authority by As of Parliament pleadable by = 
Bar, but not to the Juriſdiction, 

When Letters Fs 7 pleaded, mfg 
Court, the adverſe Party cannot of 
lead nul tiel V. 

4. 


599. 


A Biſhop, "robo is 4 Peer Jure Eccleſiæ, muſt plead 
his Peerage, that be is unus de Paribus Regni, 
for he hath no Letters Patents to plead, V. viii. 59 

Demurrer, à Confeſſal of no more than Matters of 
Fa well pleaded, and not of any Matters of 
Law in the Judgment of the Court, 61 

Plea in Abatement requires Certainty only to a cer- 
tain Intent in genera 

POLLEXFEN, Mr. bis nts 
Sandys, in the Caſe of Monopolies, V. vii. 511 

PORTLAND, Earl of, the State of the Pro- 

ctedings in the Houſe of Commons, with re- 
"lation to him, and the reſt of the impeach'd Lords, 
and what happen'd thereupon between the two 
Houſes, ee — * 5 -4 2 

' Copies of ſeveral Treaties preſented to the Houſe, i 

22 of Thanks, and to lay before bis Majeſty the 
ill Conſequences of the Partition Treaty, 513 13 

A Committee of Lords appointed 10 1 
fate” the Fal, as to . Treaty now in — 


The Report of the Committee, and Debate 4 


ibid. 
Lords Addreſs upon the Treaty, 516 
The Earl of Portland impeach'd of high Crimes * 
Miſdemeanors, for negotiating and concluding the 
Ty 517 
— with the Lords, and Report thereof, ibid, 
The Letters Patents, creating the Earl of E 
and Earl of Jerſey, Plenipotentiaries, 518 
The Paper laid before the Lords by TAS 
Portland, 519 
The Lord Somers admitted into the Houſe of Com- 
mons, and beard, 520 
The Lord Somers, Orford, and Halifax, im- 
d, for adviſing bis Majeſty to the . ry 
Partition, 1698. 
The Commons Addreſs bis Majeſty, to . 


the impeach d Lords, 521 

[ Articles againſt the Earl of Orford, Vid. V. v. 340] 
[ His Anſwer, ibid.] 
The Commons Replication, 

Articles againſt Lord Somers, Vid. V. v. Js, 

His pms An | ibid.] 
The Commons Replication, 523 
Meſſage from the Lords, That the Right of limiting 


4 convenient Time for bringing the particular 
Charge before them, is lodged in them, 5 25 
i 


The Commons 2 5 Nag : 
erence appoint a Report t 3 52 
7 — againſt Lord Halifax, Vid. V. v. 357 ] 


Meſſages from the Lords, relating to the Right 7 
appointing the Days for T' — of the Impeachments, 
and the Commons An 526, 527 
Conference appointed, the Report tbereef 528 
Meſſage from the Lords, with the Reſolutions of 
the Houſe, that no Lord of Parliament, im- 
peach d of high Crimes and Miſdemeanors, jhall, 
upon bis Trial, be without the Bar, nor be pre- 
cluded from Voting on any Occaſion, except in bis 
own Trial, ibid. 
The Commons Anſwer, 529 
Lord Haverſham's Speech at a free Conference, re- 
ſolved ſcandalous, and refleling on the Houſe 
of Commons, -63 
And that the Lords be defered to inflit ſuch Pu- 
niſbment, as ſo high an Offence deſerves, ibid. 
The Lords appoint à Day for Lord Somers's 9255 


The Commons forbid any Member to attend, FAY 
Reaſons "of the Committee, for not proceeding to 
d COINS SE, 532 


4 


59. 


The TABLE. 


The Lords appoint a Day for the Lord Oxford's 
Trial, and ſend Lord Haverſham's Anſwer 10 
the Charge againſt him, 533 

The Commons reſolve not to go to the Lord) So- 
mers's Trial, *till they have received Satisfafion 
for the Aﬀfront offered by Lord Haverſham, ibid. 

The Lords proceed to Weſtminſter-Hall on the* 
Trial of Lord Somers; Thirty-two Lords diſſent, 
but the Reaſons expunged by Order of the Houſe, 

4 

Lord Orford, and Lord Halifax, withdraw My 
Trial, ibid. 

Reſolved, The Queſtion for acquitting Lord Somers be 
put in the Court below; Thirty-one Lords pro- 


teſt ; the Reaſons expunged, ibid. 
The Impeachment diſmiſs'd, | 535 
The Commons proteſt againſt it, . __ tbid 


The Commons forbid Member to appear at 
Lord Orford's Trial, 21 ibid. 

POWELL, Fudge, bis in the con- 
troverted Point of Peerage, in the Caſe of 
Charles Knowles, Eſq; commonly call'd Earl of 
* Banbury, V. viii. 58 

POWRTIE, William, George Dalgleiſh, John 
Hay, John Hepburn, Nicholas Hubert, their 
Depofitions concerning the Murder of Mary Queen 
of Scots Huſband, V. vii. 4 

Their Trials, and Sentence, 

POWYS, Sir Thomas, his Speech in the Caje *f 
Aſhby and White, V. viii. 95 

PRANCE, Miles, his Sentence, for Wilful 
Perjury againſt Green, Hill, and Berry, on the 
Murder of Sir Edmondbury Godfrey, 

V. viii. 442 

PRYNNE, William, his Argument in the Caſe 
of Lord Magwire, condemned here for Treaſon 
committed in Ireland, V. viii. 36x 

That Lord's Plea, That be ought to be tried by bit 
Peers in Ireland, ibid. 

The Ad of 35 H. VIIL recited, upon 7 — 
Queſtion ariſes, 

The Af extends to Treaſons committed in Ireland n by 
Iriſh Peers, as well as Commoners, 344 

The Extent of the Words, any Perſon or Perſons, 
and a Man, 

The 1 Mary, Seſſ. 1. and the 1 & 2 Ph. & N. 
extend not to the taking away 7 Foreign Trea- 
ſons, or their Trials by this Law 346 

Iriſh Peers con/ider'd in England as meer * 


Statutes which preſcribed new Forms 4 755 = 
punctually to be complied with, 
wha Time Magna Charta extended to all rain | 


Before this Af Iriſh Peers were not tried by thew 
Peers, for Treaſons done in Ireland, but for 
— ſpecial T reaſons, within ſome Particular 

4 

By the Common Law, before this Aft, the 1 
committed in Ireland by Peers, or Commoners, 
were triable before the Marſbal of England, is 
England ##/elf, 358 

Peers of this Realm in auter Droit, as Biſhops, 
&c. to be tried for Treaſons or Felonies, at the 


King Suit, by an ordinary Fury, 360 


0 
This Att extends not to Scots Lords, or Commons, | 


362 
His Plea over-ruled, and be ried by Jury, ai, 
demm d and executed, 
PURCHASE, George. bis Trial for te 
' Treaſon, in levying War, under Pretence of 
V. * 36 


Sag down Monting: Houſes, 1710. 
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The King's Special Warrant for bebeading bim, 


Mr. Thompſon opens the Indidment, V. viii. 268 
The Attorney-GeneraP's Speech, ibid. 
Tolboy's Evidence of their Intention of pulling 
down the Meeting- Houſes, 269 
Mr. Orrell's Evidence, that tbe Priſoner tbruf 
ſeveral Times at the Officer of the Guards, 270 
Ruſſell's Evidence to the ſame Purpoſe, 272 
Richardſon's Evidence to the ſame Purpoſe, 273 
Mr. Darnel for the Priſoner, urged no general pre- 
vious Intention proved, but this only a ſudden 
Execution of a Deſign gn, ibid. 
That the Priſoner being in Drink, was forced about 
by the Mob, but no ways concern'd in the Inten- 
tion or Execution of pulling down the Meeting- 


Houſes, 274 
My. Major on the ſame Side, ibid. 
Evidence for the Priſoner, 275 


Broad's Evidence, that he was very much in Drink, 
at near Eleven o'Clock, and muſt neceſſarily paſ 
the Mob to go Home, 276 

Checkley” Evidence, that be only beld his Sword 


undrawn, to keep the Horſes off, 278 
Mr. Darnel's Speech, 280 
Mr. Attorney-Generals Reply, 281 
Mr. Sollicitor's Reply, ibid. 
Mr. Thompſon's Reply, 282 
Lord Chief Juſtice Parker ſums up the * 
The Fury find a ſpecial Verdif, - 285 


A Copy of the Special Verdict in bis Caſe, as it was 
drawn up for the Conſideration of all the Juges, 


Hin Argument on the Caſes of bim, Dunne &c 
| 289 


UELCH, Jos et al. their Trials at 
Boſton, for Piracy and Murder, V. viii. 

205 

d with Matthew Pymer, John Clifford, 

7 ames Perrott, upon ſeveral Articles, ibid. 

That being fitted ont to cruiſe on the French and 
Spaniards, they bad plunder'd the Portugueſe, 
Allies of her Majeſty, - 206 
Quelch pleads Not Guilty, be reft Guilty, 207 
The reſt of the Crew arraign'd, and plead Not 
Guilty, ibid. 
Paul Dudley, E/q; Queen's Advocate, opens the 
Evidence, 208 
Pymer, Clifford, and Perrott, Evidence againſt the 
Priſoners, - 209 
The Counſel for the Priſoners urge, the London 
©  Gazettes no Evidence of the Alliance, 213 
That the Witneſſes were not competent Witneſſes, not 
having received her Majeſty's Pardon, ibid. 
Pirates in the Plantations proceeded againſt in a 
ſummary Way, by Commiſſioners, without a Jury, 

| 214 

Found Guilty, ibid. 
He, and Four more, bang dl, | oy 
QUIDLEE Y, Patrick. Vid. Golding, et al. 


R. 
AD LE T, Richard, fred 2601. for ſdeak- 
ing "ſcandalous Words againſt the Lord Chief 


Rice Scroggs, V. viii. 459 
19 5 | G H, Sir Walter, Account of bring- 
| bim to Execution, V. viii. 339 


The Attorney-General demands Execution of the 
Judgment given againſt bim Fifteen Years * 


5 „ id, 


591. 


V. vii. 340 

RE A, Donald, Lord. 
Lord of. 

Reaſons for addreſſing bis Majeſty to invite the 
Elefireſs Dewager, and Elector of Hanover; 
and Reaſons for attainting and abjuring the pre- 
tended Prince of Wales, cenſured by the Lords, 

V. viii. 82 

RIGBY, Mr. his Speech in the Houſe of Com- 

mons, in Anſwer to Lord Keeper Finch's Fuſti- 


fication of himſelf, 1640. V. vii. = 
ROCHESTER, Biſop of, 


againſt him before the Lords of the Privy — | 


1692. V. viii. 37 
Arreſted at Bromley, ibid. 
His Papers ſeized, and bis Houſe examined by the 

Clerk of the Council, ibid. 
Carried to bis own Houſe, under a n 


diers, 


Examin . — 


Jam 
His Speech to the Council, 
Writes to Lord Nottingham, and is djchargeb, 
101d. 
Receives a Letter from Lord Nottingham, to attend 
bim at his Office, ibid. 
1s examined before one Blackhead, 


40. 
Blackhead charges the Biſhop with receiving and 


| anſwering a Letter from one Robert — 


The Biſhop examines Blackhead himſelf, 41 

The Biſhop's Secretary examin d, 42 

Remembers Blackhead's bringing s Letter ren one 
Hookes, ibid. 


Blackhead confeſſes be brought the Biſhop 4 Lena, 


from one Dr. Hookes, ä ibid. 


The Biſhop is again diſcharg | 43 


Brings the Letter Aae — Council, and meets 
Younge there, 44 
Blackhead confe 72 he left the Aſſociation in the 
| Parlour, at Bromley, by Younge's Direstion, 


46 

AI again, ſince the Biſhop's Confine- 
1 

T, — * Aſſociation, ibid. 


Younge and Blackhead confronted, Younge 2 


all, | 

The Aſſociation, and the Letter Ad Hooks, 
both the ſame Hand, 

Younge and Blackhead afterwards comvifted of its 


Forgery, ibid. 
Younge Executed for Coining, 9 
laſt Speech, confeſſing the Forgery, 


ROGERS, William. Via. C r, Spencer. 
RUSSEL, Lond. Vid. Landen t 


Poiſon. 
The Af for his Attainder, v. viii, 47: 
RUTHVE N, Alexander, ard Henry. * 
* Earl of. .- 
RYAN, John. Vid. Golding. 

8. 54.4 30 
ACHEVEREL, Dr. Account of what 
paſs'd moſt remarkable in the Houſe of Com- 

mons, 1709, relating to him, V. viii. 557 


r 


Libels, ibid. 
Committee appointed 1% — 2 up Articles of Im- 
peachment againſt 558 


Vid. Uchiltree, James, 


— 


. 4 Py __ * _— pe 
— 2 aa «6 nie * 8 


the Lord nf him 10 print bis 
Sermon, ibo his Lordſhip denied it, 
An Addreſs io ber "Majeſty reſolved on, for ſome 
Dignity in the Church for My. Benjamin Hoad- 
ley, for | having juſtified the Principles of her 
. Majeſty, and the Nation, ibid. 
The Doftor petitions to be baibd, 55 
Upon. Debate, . reſolved in the Negative, ibi 
The Report of the Committee read Paragraph by 
Paragraph, and agreed to by the Houſe, 
The Door delivered into the Cuſtody of the Gentleman 
Uber of "the Black Rod, and upon his Petition, 
is hail d by the Lords, 561 
The Dotter; Anſwer read, and replied to 4 te 


Commons, 
Debates in the Houſe of Commons, concerning — 
Kigbt to be preſent at the Trial, 562 


Reſolved to addreſs her Majeſty for a Proclamation, 
ſcever the Fomenters of the Tumults about the 

. Trial, 563 
Dae about leaving out we Words, fomented by 
. Papiſts, Nonjurors, and of adding the Word 
* ibid. 
Her Majeſty's Anſwer, and the Addreſs of Thanks 


The Managers receive the Thanks of the Houſe, 564 

Diviſion in the Houſe upon it, ibid. 

| Debates, Whether they ſhould demand Judgment 

 againt the Door, 565 
The Fudgment, ibid. 

' A Lift of the Lords who proteſted againſt ſome 
Proceedings in the Doctors Coſe, viz. Whether 
- the Words ſuppoſed to be criminal, are neceſ- 
. ary to be expteſsly ſpecified in the Impeach- 
ments, or not? ibid. 

'  Precellents of Parliamentary Proſecutions, where the 

. Words baue been conſtantly expreſs'd in the 446 

icles, 

Protęſt the Queſtion, Whether the _ 
-, Mons CO ads good their Firſt, Second, 
Third, and Fourth Artiddes againſt the Dos: 
tor 507 

Whether the Anſwer of the Lords, in giving 

Judgment, hall be Guilty, or Not Guilty 


wr 


enly ? ibid. 
Upon the Lords finding him Guilty, ,$68 
Upon bis Sentence, 
SANDYS, Thomas, Eq; the ow 1 Cys o of 
betwetn bim and the 
5 Car. II. V. vii. 493 


Company, 3 
ib Eaſt-India Company, V. vii, 528 
CEANGVIRE, Lord, bis Trial ot Weſtmin- 
ſexy for the Murder of John ha 2 
vii 


e by the Ne of Robert: Ct, 
ja; 

„ ond. 87 

Sir Francis Bacon! Speech, 89 

M. Juſtice Yelverton's _ at Peſing Sentence, 

90 

Lord Sanguire bang d, | 91 

His Caſe in Cokes Report g, ibid. 


$SCROGG'S, Lord Chief Juice, Articles 
"high Miſdemeaners exbibited againſt bin 10 t 
| King n Council, by Dr. "Oates, and Capt. 
Bedlow, 31 Car. II. V. vii. 476 
Lis Anſwer to them, and Oates and Bedlow left to 


478. 479 
Judges in 
479 


V. viii. 858 


560 
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Several Speeches in poland, concerning the 
Fudges diſcharging the Grand Jury, before 1 
had finiſh d their Preſentments, | 

wry to be a manifeſt Violation of a Joke 4 
Oath, 

Report of the Committee appointed to examine ow 
Proceedings of the Judges, ibid. 

That they bad illegally and partially impoſed Fines on 

Offenders favouring Papiſts, and Perſons popiſbiy 

affected, 483 

That the Charge given by Mr. Baron Weſton, at 
Kingſton, was 4 Scandal to the Reformation, 
and in Derogation of the Rights and Privileges 
of Parliaments, 484 

Reſolve to impeach Lord Chief Fuſtice 
Sir Thomas Jones, and Sir Richard Vi 


The Articles againſt Lord Chief Juſtice Soost 


Speeches in Parliament thereon, py 
Lord Chief Juſtice Scroggs his Anſwer to them, 490 
His Speech, Mich. 1679, occaſion'd by the many 
Libellous Pamphlets publiſh d, V. viii, in 457 
Richard Radley fined 2001. for ſaying, He re» 
ceived Money of Dr. Wakeman, for his Ac- 
SEDITION, the Extent and Significa = 
ent ation 
that Word in our Law, V. vii. — 


S ELD EN, Ms. his in the 
Bench, on the Habeas Corpus brought by. 97 
Thomas Darnel, 3 Car. I. . vii. 121 


His Speech in the Houſe of Commons, on the ſame 
SubjetF, 148 

His Argument at a Conference with the Lords 
thereupon, by 25 

Precedents, that Perſons committed by the 
Command, without Cauſe ſhewn, are alle 


Precedents e contra, an wer d, — 
True Copies of the Records of the Precedents 165 


His Speech concerning the Five Propoſitions — | 

by the Lords, 188 
About the Bill concerning Magna Charta, 19 
His Argument on a Lg Corpus, againf the 


Return, 4 Weg 


SEYMOUR, Sir Edward, bis 


Caſe of Aſhby and White, . viii. 103 
ndia SEYMOUR, Led Sudley, Proceedings in 
Parliament againſt bim, for High Treaſon, 
3 Ed. VI. V. vii. 1 
Marries the er, and endeavours to: be 
made Governor of the King's Perſon, 
Articles of High Treaſon againſt him, 2 


Duke of Somerſet's Letter to Sir Thomas 
- = pion traiterous Proceedings of . the Ad- 


ibid. 


fire bis Anſwer to the Charge, 
The Admiral anſwers three of the Ar ticles, hut would 
go no farther, 
The Af for bis Attainder, 8 
The Warrant for bis Execution, 


Some Paſſages aut of Biſhop Hugh Latimer Ser. 
mant, concerning the Admirals Manner of dying, 


. 11 
S ET MO UR, Sir Francis, bis Speech is 


Parliament, 22 the Perſons N | 
the Loan, 3 Car. I fo 


140 
SHADWELL, the Lal Ins Tri for 
| Y, 


great Part of it, 
7 sHIKLI 


ibid. 


Some of the Council go to him in the Tower, to - | 


- 


'SHIRLE v. Dr. bis Appeal brought is the Houſe 
of Lords againſt ſome Members of the Houſe of 
Commons, during the Seſſian, and Debates thereon, 

- 1675, Mid: Fagg, Sir John. 

SHIVERS, Richard. Vid. Golding: 

SHOWER, Sir Bartholomew, his Obſervations 
on the Paper mention'd to have been deliver d by the 
Lord Ruſſel to the Sheriffs, at his Execution, 
[Vid. Vol. iii: 668.] V. viii. 464 


SIDNEY, Algernoon, his Petition to his Majeſty, 


V: viii, 469 
Defrres to be admilted into his Majeſty's Preſence, 470 
The Att for annulling his Attainder, 472 
Examinations taken on Oath before a Committee of 
Lords, appointed to inſpet3 who were the Adviſers 
and Proſecutors of the Murder of Col. Sidney, 
Lord Ruſſel, &c. [ Vid. V. iii, 738.] 476 
SINDERCOMBE, Miles, alias Fiſh, his 
Dial at Weſtminſter, for High Treaſon; 16 56. 


V. vii. 371 
The Indictment, for conſpiring and imagining the Death 
of the Protector, ibid. 


Evidence bf his Den to kill the Protector, and to 
fre Whitehall, | 372 
The Court declare, the compaſing and imagining the 

Death of the Chief Magiſtrate, by what 5 
ſoever be was calPd; High Treaſon, 


And the Statute 25 Ed. III. only Declaratory of tbe 


Common Law, ibid. 


3 
Buried on Tower-Hill, ander the Scaffold erefted 
for his Execution, ibid. 
His Sisters Examination, if ſhe ever brought bim 
Poiſon, ibid. 
The Informations of the Guards, who watch'd in his 
Chamber, 377 
SLAU GHTE R, John. Vid. Golding. 
SMITH, Aaron, 1 Depoſition, that be was 
deſired 10 br a Wiineſs dgainſt Colonel Sidney, 


Val. viii: 477 

SMITH, label. Vid. Morris. 

SOAME, Sir William, the Proceedings in the 
Caſe of the Election for Suffolk between him and 
Sir Samuel Barnardiſton, 26 Car. II. Vid. Bar- 
nardiſton. 


SOMERSET, Duke of. Proceedings againſt 
bim for High Treaſon, and Rs 3 & 
4 Edw. 6. V. vii. 12 

Proclamation againſt him, fign'd by moſt of the 


Council, ibid. 
Committed to the Tower, ibid. 
The Articles obiected to him, 13 
His firſt Submiſſion, ibid. 


He is fined 2000 |. a Year of Land, and Me 
Goods and Offices, 
His ſecond Submiſſion, ibid. 
He is pardon d, and reſtored to almoſt all bis Eftate, 15 
Proceedings againſt him for High Treaſon and Felony, 
5 & 6 Ed. 6 ibid. 


© He, and ſeveral ations. ſent to the Tower, ibid. 

Several Examinations againſt him, ibid. 

He is tried in Weſtminlter- Hall,  - 16 

The Indifiment, for deſigning 10 ſeize and impriſon the 

. Duke of Northumberland, 4 ibid. 
Vol. VIII. 
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| 893 
His Defente; | 17 
The Witne ci not produced, but nl their Exaninati- 


on rea ibid. 


Acquitted of Treaſon, and found Guilty of Felony, and 


ſentenced to be hang'd, ibid: 
He is bebeaded, and bis & peech at bis Execution; 18 
His Great Grandſon reſtored to the Title, 19 


STAY LEY, William. An Account of the digging up 
his Quarters, becauſe bis Relations abuſed the N 
Mercy. [See bis Trial, V. ii. 656.] V. viii. 439 

STEPHENS, Ellis. id. Cowper, Spencer: 

STOUT, Sarah. Vid. Cowper, Spencer. 

STOU G H'TON, Sir Nicholas, order'd inte 
Cuſtody, for proſecuting | an Appeal in the Houſe of 
Lords, againſt Mr. Onſlow, during the Time of 
Parliament. Vid. Fagg. 

STROUD, William, E/q; Proceedings again 
him, Waltcr Long, and John Selden, Eſquires, 

V. vii. 217 

The Speaker of the Houſe of Commons beld in the 
Chair, till ſome Proteſtations were made, ibid. 

The Parliament diſſolved; and ſome Members ſummon'd 
before the Council, ibid: 

Some refuſing to anſwer out of Parliament; committed 
to the Tower, and the Studies of others ſeul d ey 

i 

Some Queſtions put to the Judges, concerning Offences 
committed by Members of Parliament i in Parliament 
and their Anſfeoers, 218 


Sentenced to be hang'd and quarter'd, ibid. The Return of the Habeas Corpus for Mr. Sand, 
Endeavours to corrupt bis Keeper to ſuffer him to and others, 219 
eſcape, 374 Mr. Aſk, and Mr. Maſon, argue againſt the Re- 

1s found dead in bis Bed, ibid: turn, ibid. 
The Phyſicians and Surgeons who opened him, not able Serjeant Berkley for the Return, 221 
to gueſs by what Means he made away with him- Serjeant Davenport on the ſame Side, 223 
. 375 Mr. Littleton's Argument againſt it, 224 
The Coroner*s Inqueſt bring in their Verdis, that be Mr. Selden's Argument againſt it, 229 
Poi ſon d himſelf; 6 Sir Robert Heath's Argument for it, . 236 


The Priſoners, who were in the MarſhaP's Cuſtody, re- 
moved to the Tower, the Evening before the ous 
were to give their Judgment, 239 
Two Letters from the King to the Judges of the 
King's Bench, ibid. 
The King ſends for the Judges to London, 240 
The Priſoners remanded, becauſe they would not find 
Sureties for their good Behaviour, 241 
Mr. Stroud, and Sir Miles Hobart, charged in In- 
formations with eſcaping out of the Gatehouſe, ibid. 
Brought in Not Guilty, ibid. 
7, be Judges reſolve, That a-Priſoner. departing from 
Priſon, though with-the Kteper's Licenſe, is puniſh- 
able, as well as the Ketper, ibid. 


. | | - STRODE, Richard. Reſolved by all the Fudges, 
SOMERS, John, Lord. Vid. Portland, Earl of. 


met at Serjeant's Inn, That the Ad, 4 H. VIII. 
intituled, An Act concerning Richard Strode, was 


a particular Ad of Parliament, V. vii. 217 
Urged to be a general At, 244, 4 3 4 
E Contra, 


SUFFOLK, Earl of, charged at the Bar * 
the Houſe of Lords, for ſpeaking ſcandalous 
Words of Mr. Selden, Member of the Houſe of 
Commons, and one of the Managers of the Con- 
ference, 4 Car. I. V. vii. 182 


. 

ANKRE D, Mr. his Caſe in Parliament ; 
order d to pay the Charge of Attendance, 10 

4 Perſon falſely complain d of, V. viii. 111 
THOMPSON, Richard, Report of the Com. 
- mittee appointed to examine Complaints againſt him, 
32 Car. II. V. vii. 491 
Wineſſes examined concerning bis Sermons on the 3oth 
of January, and other Occaſions, 492 


7M Reſolved, 


| 7 Execution, 


eſolved, That the ſaid Thompſon bad preached 
 Sedition, vilified the Reformation, and promoted 
Popery, V. vii. 493 
Commitiet apporited to prepare an Impeachment, ibid. 
THWINUG, Mr. his Speech at bis Execution, 
V. viii. 459 


460 


Acknowledge biniſelf u Prieſt, | 
{Yid. V. iii. 89.] | 
TICKLEEO OT, Thomas, bis Obſervations 
an theTrial of Sir George Wakeman, V.viii. 453 
TOPHAM.. Vid. Jay. e 
TRADE. Vid. Monopolies. 
TREASON. 2 
- Duke of Somerſet accuſed of Treaſon, in conſpiring 
to impriſon the Duke of Northumberland, a Privy 
Counſellor. Vid. Somerſet, Duke of. 
Declared in Court to be Treaſon to undertake to force a 
King to do any Thing againſt his Will, V. vii. 46 
One condemn'd for Treaſon, in conſpiring the Death of 
the Protector, ET EX 373 
Conſpiring the Death of the Chief Magiſtrate, by what 
Name ſoever called, declared High Treaſon, ibid. 
The Opinions of ſeveral eminent Civilians, concerning 
concealing Treaſon, 418 
Printing declared a ſufficient Overt- A, V. viii. 68 
What ſpall be deem'd levying War, ſo as to make it 
High Treaſon, | V. viii. 247 
Confeſſion, how far to be given in Evidence of Treaſon, 
255 
Where a general Deſign is put in Execution, that 
amounts to High Treaſon, every one aiding is 
guilty of High Treaſon, though be was not privy 
ts the firſt Deſign, 266 


Foreign Treaſons, and Treaſons committed in Ireland, 


t be tried here by a Fury, though the Traitor be an 
Iriſh Peer, BET . 
Compaſſing and imagining the Death of a King, bow 
far that extends, and what ſhall be deem'd Overt- 


Als, 467, &c. 
Mi/ſprifion of Treaſon, what, 468 
TRIAL. 


A Peer by Letters Patents, if be be arraigun'd before 

the Parliament fits, ſhall be tried by his Peers, 
V. viii. 59 
Cannot wave his Trial by his Peers, 60 
The King, by his Prerogative, tries his Cauſe in what 
Court he pleaſes, except where the Common Law 
makes a Prohibition, V. vii. 246 
One pretended to be a Lunatick allow'd a Solicitor to 
and by bim, to call his Witneſſes, and aſt Queſtions 
for him, on his Trial for Felony, V. viii. 291 
One ſtanding mute, and reſuſing his Trial, condemn'd 
n the Statute of 35 H. VIII. for foreign Trea- 
- ſons, | 346 
TURNER, Colonel, his Bebaviour at bis Exe- 
cution, for breaking open the Houſe of Mr. Tryon, 
| V. viii. 381 
TW YN, John, his Behaviour, and Speech at his 
V. viii. 386 

V 


ALENTINE, Benjamin, E/,%i Pro- 
ceedings againſt him in the King's Bench, for 
ſeditious Speeches in Parliament, 5 Car. I. Vid. 
Elliot, Sir John. | 
VOWEL, Peter, his Speech at his Execution, 
1654. V. viii. 365 
[Vid. his Trial, Vol. ii. 212.] 
UCHILTRIE, James, Lord of, his Trial at 
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